'^^  ^ 


1 


I  rtE.MERTON  COULTER  h 


W^^P-^.  --->>^iC:r3 


s 


~f  ?// 


XJfllversity  of  Georgj< 


'-41 


Ei  MLKluNXdULTER 

TESTIMONIAL. 


Ek:tr act  from  the  letter  of  JR..  K.  and  /.  B.  Hines,  Esqr's.i  to  the  Author^  dated  Macon^ 

September  9,  1845. 

Dear  Sir  :— 'We  have,  in  compliance  with  your  request,  examined  carefully  the  collec- 
tion of  Legal,  Forms,  compiled  by  yourself.  Every  lawyer  in  the  State  must  have  felt 
deeply  the  necessity  for  such  a  work.  The  compilations  of  English  Forms, 'which  we 
have  been  forced  by  necessity  to  use,  are,  in  many  cases,  entirely  unsuitpd  to.  our  practice, 
and  we  are  frequently  compelled  to  rely  upon  our  inventive  powers,  to  adapt  them  to  the 
changes  which  our  Constitution  and  Statutes  have  introduced.  The  work  before  us  supplies, 
in  our  opinion,  the  much-needed  desideratum  :  it  contains  a  full  and  complete  collection 
of  Precedents,  admirably  suited  to  the  course  of  practice  in  our  Courts  ;  and  while  it  will 
be  a  valuable  manual  to  the  profession,  will,  at  the  same  time,  bi  tog  the  knowledge  of  the 
course  of  legal  proceedings  within  the  reach  of  every  man  of  business. 


Extract  from  the  letter  of  General  Eli  Warren,  to  the  Author,  dated  Perry  ^  September 

30, 1845. 

Dear  Sir  :— I  have  examined,  as  carefully  as  my  time  would  permit,  not  only  the 
Chapter  on  Evidence,  to  which  you  desired  my  particular  attention,  in  the  Compilation  of 
the  Statutes  of  force,  accompanied  with  suitable  Legal  Forms,  which  you  propose  soon  to 
present  to  the  public,  but  the  whole  b'ook ;  and  I  do  not  hesitate  to  say  that  it  is  most 
admirably  arranged,  and  is  decidedly  the  best  work  for  the  accomplishment  of  the  object 
contemplated  by  it,  that  I  have  ever  seen  offered  to  the  public;  for,  while  it  v.^ill  be  oi 
essential  use  to  the  legal  profession,  it  will  be  more  useful  to  the  farmer,  the  merchant, 
the  mechanic,  and  indeed  to  all  classes  of  our  citizens,  furnishing  as  it  does,  to  the  work- 
ing-classes of  the  community,  not  only  the  Statutes  of  the  State,  but  all  the  Legal  Forms 
that  they  may  find  necessary,  in  conforming  to,  and  carrying  out,  those  Statutes,  in  all  the 
business  of  life,  without  subjecting  them  to  the  trouble  and  expense  of  calling  on  gen- 
tlemen of  the  legal  profession,  for  aid  in  those  matters  which  your  Book  will  enable  them 
readily  to  do  themselves,  and  I  cannot  too  strongly  commend  it  to  them. 


Extract  from  the  letter  of  Major    James  M.  Kelly.,  to  the  Author^  dated  Perry^ 

October  2,  1845. 

Dear  Sir.: — ^I  have  examined  the  printed  section  of  your  Analysis  of  the  Statutes  of 
force  in  this  State,  accompanied  by  appropriate  Forms,  the  Rules  of  Court,  and  occasional 
legal  maxims,  taken  from  works  of  standard  authority  in  our  Courts,  and  I  do  not  hesitate 
to  say  that  it  excels  any  compilation  of  the  kind  ever  heretofore  presented  to  the  people 
of  Georgia. 

It  will  be  an  essential  legal  companion  to  all  classes  of  business  men,  and  especially 
those  who  are  in  any  way  connected  with  the  adm.inistration  of  the  laws. 

To  those  who  make  law  their  study  and  practice,  it  will  afford  facility  and  despatch,  in 
the  transaction  of  professional  business  ;  in  furnishing  suitable  and  correct  Forms,  in  almost 
every  possible  case,  with  a  faithful  copy  of  the  laws  and  rules  of  practice,  arranged  under 
proper  heads  :  while,  to  all  other  classes  of  the  people,  it  cannot  fail  to  be  of  great  value, 
as  a  general  assistant  and  counsellor. 

In  cases  arising  in  Justice's  Courts  and  before  Magistrates,  it  will  be  of  singular  use  and 
advantage,  even  to  the  commonest  citizen,  affording  the  amplest  instruction^^,  as  to  his 
rights  and  the  means  of  their  preservation. 

To  the  County  Officer  of  every  grade,  it  will  be  of  indispensable  use ;  nearly  half  the 
criminals  of  the  country,  who  escape  trial  and  punishment,  owe  their  impunity  to  a  want  of 
legal  form  in  their  arrestf examination  and  commitment;  many  vexatious  and  expensive 
law-suits  have  arisen,  and  numerous  losses  been  sustained,  in  consequence  of  errors  com- 
mitted in  the  draft  of  legal  instruments;  these  evils  your  work  is  eminently  fitted  to 
remedy,  in  future. 

In  conclusion,  allow  me  to  say  that,  for  the  reasons  given,  with  numerous  others,  the 
mention  of  which  would  exceed  the  limits  of  a  letter,  I  consider  your  "Analysis*'  a  work  ot 
the  first  importance  a»id  necessity  to  the  whole  people,  and  one  which  the  Legislature 
ought  to  diffuse  amongst  them,  through  the  public  officers  of  each  and  every  County. 
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Ext)- act  from   the   letter  of  Barnard  Hill,  Esq.,   to  the  Author^   dated    TaJhottoUj 

October  IS,  1S45. 

Dear  Sir  : — While  at  Macon  Court,  I  had,  as  you  recollect,  but  a  slight  opportunity  of 
examining  your  work ;  but,  from  what  I  saw,  I  think  you  will  render  good  service  to  the 
profession  and  especially  to  judicial  officers,  to  have  the  same  published.  Will  not  the 
Legislature  take  a  copy  for  each  judicial  officer  in  the  State  ? 


Extract  from  the  letter  of  Peter  E.  Love,  Esq.,  Solicitor  General  of  the  Southern 
Circuit,  to  the  Author,  dated.  Hawkinsville,  October  20,  1845. 

Dear  Sir  : — In  accordance  with  your  request,  I  have  examined  the  Chapters  in  your 
Compilation  of  the  Statutes,  on  Grand  Jury,  and  Arraignment  and  Trial.  I  think  the 
above  Chapters  full  and  correct,  particularly  the  latter,  and  although  it  may  be  somewhat 
out  of  order  for  me  to  speak  of  the  merits  of  the  Book,  yet  I  must  say  that  I  like  the 
arrangement  of  the  work,  and  think  that  it  will  be  very  useful  to  the  people  generally,  and 
of  great  convenience  to  the  bar.  I  sincerely  hope  you  may  meet  with  such  encouragement, 
from  all  quarters,  as  will  enable  you  speedily  to  conclude  the  work,  and  to  present  it  to  the 
country. 


Extract  from  the  letter  of  Colonel  George  R.  Hunter,  to  the  Author,  dated  Knoxville, 

October  20,  1845. 

Dear  Sir  : — I  have  examined,  with  great  pleasure,  your  Compilation  of  the  laws  of  the 
State.  The  numerous  Statutes  are  well  arranged,  and  the  Forms  with  which  they  are  inter- 
spersed so  presented  as  to  afford  an  immediate  and  easy  reference.  That  it  will  prove  a 
highly  useful  and  popular  work,  I  have  not  the  slightest  doubt ;  you  have  my  best  wishes 
for  its  success. 


Extract  from  the  letter  of  the  Hon.  James  J.  Scarborough,  to  the  Author,  dated  Perry, 

October  24,  1845. 

Col.  Cobb  : — I  have,  with  some  CEire  and  attention,  examined  your  Compilation  of  the 
various  Statutes  of  this  State,  up  to  the  present  period,  and  the  Forms  accompanying  thern, 
and  take  great  pleasure  in  bearing  my  humble  ^testimony  in  favor,  not  only  of  the  general 
usefulness  of  such  a  work,  but  also  to  the  absolute  necessity  for  such  a  one.  In 
everything  of  the  kind  heretofore  offered  to  the  public,  there  has  been  very  many 
deficiencies,  imperfections  and  errors  in  the  forms.  In  your  Compilation,  I  am  of 
opinion,  you  have- invariably  correctly  recited  this  Statutes,  and  that  the  seVeral  Forms  you 
lay  down,  are  neither  deficient,  on  the  one  hand,  nor  onerous,  on  the  other.  The  Justices 
of  the  Inferior  Courts  and  of  the  Peace,  Clerks,  Sheriffs,  Constables,  Executors,  Admin- 
istrators, Guardians,  and  in  fact,  all  the  officers  of  the  State,  will  find  your  Compilation  an 
important  and  unerring  guide,  to  lead  them  in  the  way  of  their  respective  duties.  The 
young  practitioner  of  the  law  will  also  find  in  your  Book,  much  to  improve  and  instruct 
him.  The  Forms  of  Declaration  in  Attachment;  Rules  Nisi  and  Absolute  against  Sheriffs ; 
Rules  of  foreclosure  of  Mortgages  upon  real  property;  Collateral  Issues  joined,  &c.  «fcc., 
will  be  highly  instructive  and  useful  to  junior  members  of  the  profession,  as  well  as  matter 
of  much  safety  and  convenience,  to  those  more  experienced. 


Extract  from   the   letter  of  Colonel  G.  M.  Dudley,  to  the  Author,  dated  Americiis, 

JYov ember  8,  1845. 

Dear  Sir  : — I  have  had  but  little  opportunity  to  examine  your  Compilation  of  the  Laws 
of  Georgia,  and  the  forms  adapted  to  their  practical  enforcement.  The  plan  is  entirely 
new  with  us,  and  promises,  I  think,  great  usefulness,  not  only  to  the  young  practitioner  in 
our  profession,  but  to  the  inferior  judicial  tribunals  and  their  ministerial  officers.  In  my 
judgment,  it  is  immeasurably  superior  to  anything  of  the  kind  which  has  ever  yet  been 
offered  to  the  attentive  consideration  of  the  people  of  Georgia.  It  is  only  necessary,  I 
apprehend,  that  the  Legislature  should  become  acquainted  with  the  merits  of  the  work,  to 
■•insure  for  it  that  amount  of  favor  which  shall  place  it  in  the  hands  of  our  magistracy.  It 
is  also  believed,  that  our  merchants,  and  other  men  of  business,  will  find  it  a  store  of  valu- 
able information,  which  they  cannot  conveniently  derive  from  ottier  sources,     With  the 
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hope  that  you  may  reap  an  adequate  reward  for  your  patient  and  well-directed  labors,  in 
preparing  the  work,  I  remain,  with  great  respect,  &c. 


Extract  from  the  letter  of  Edwin  R.  Brown,  Esq.,  to  the  Author,  dated  Americus, 

October  8,  1845. 

Dear  Sir  : — I  have  fully  examined  your  Analysis  of  the  Laws  of  Georgia,  with  the 
Forms  and  Notes  to  the  same.  I  consider  it  a  work  of  the  first  importance  to  the  bar,  and 
to  all  officers  of  the  State,  and  to  the  citizens  at  large.  The  work  is  planned  and  executed 
with  great  correctness  and  ability;  indeed  it  should  be  found  in  the  hands  of  every  lawyer, 
and  officer,  and  man  of  business.  I  cannot  too  highly  recommend  the  work  to  the  prompt 
consideration  of  the  Legislature,  as  its  distribution  among  the  magistracy  of  the  State  would, 
in  my  opinion,  conduce  more  to  the  correct  and  efficient  administration  of  the  laws,  in  the 
inferior  tribunals,  than  any  work  that  has  ever  appeared  in  this  State,  or  in  the  whole  South. 


Extract  from  the  letter  of  Judge  C.  B.  Strong,  to  the  Author,  dated  Macon,  Decembe 

4,  1845. 

Dear  Sir  : — There  is  nothing  more  certain,  than  that  in  all  well-regulated  States,  thf 
people  and  their  officers,  should  have  every  possible  opportunity  of  knowing  the  laws  by 
which  they  are  governed,  and  the  manner  in  which  they  may  be  carried  into  practical 
effect.     He  who  promotes  such  objects,  may  well  be  considered  a  public  benefactor. 

I  have,  agreeeably  to  your  request,  examined  the  first  nine  Chapters  of  your  Compilation 
of  the  Statutes  of  Georgia  with  Forms,  and  glanced  through  the  work,  and  state,  without 
hesitation,  that  your  Compilation  of  the  Statutes,  with  the  Forms,  if  placed  in  the  hands 
of  the  Justices  of  the  Inferior  Courts,  Justices  of  the  Peace,  Clerks  and  Sheriffs,  and  indeed, 
in  the  possession  of  the  people  themselves,  will  effect  more  to  attain  the  first-mentioned 
desirable  object,  and  entitle  you  to  the  honorable  appellation  of  the  other,  than  any  effort 
of  the  sort  I  have  before  witnessed  in  Georgia.  That  your  praiseworthy  labors,  in  so  useful 
a  cause,  may  be  duly  appreciated,  is  my  sincere  wish,  &.c. 


Extract  from  the  letter  of  Colonel  Henry   G.  Lamar,  to  the  Author,  dated  Macon, 

JVovember  18,  1845. 

My  Dear  Sir  : — I  have  examined  the  copy  of  your  Compilation  of  a  part  of  the  Common 
and  Statute  Laws,  now  in  force  in  Georgia,  with  the  Forms  applicable  to  them.  A  superfi- 
cial observation  only,  is  required  to  appreciate  the  arduous  labors  you  have  devoted  to  the 
work.  A  critical  examination  of  its  contents  has  satisfied  me' of  the  ability^  minuteness 
and  exactness  of  its  execution.  I  hesitate  not  to  say,  that  it  will  be  a  useful  acquisition  to 
the  library  of  any  private  gentleman,  and  must  be  eminently  useful  to  the  different  officers 
of  the  State,  as  well  as  the  members  of  the  legal  profession. 


Extract  from  the  letter  of  Colonel  Amos  TV.  Hammond,  to  the  Author,  dated  Colloden 

December  10,  1845. 

Dear  Sir: — As  much  time  as  I  could  spare,  apart  from  professional  engagements,  has 
been  pleasantly  devoted  to  the  examination  of  your  Book  of  Statutes  and  Forms,  submitted 
to  me  for  that  purpose.  This  Book  supplies  a  want  long  and  extensively  felt  by  the  pro- 
fession. Such  a  Book,  th-e  emergencies  of  business,  and  particularly  the  circuit,  always 
require :  it  is  so  very  well  arranged,  (now  that  I  have  seen  it,)  I  do  not  know  how  I  could 
do  without  it.  I  have  no  doubt,  when  you  have  it  ready  for  delivery,  that  an  extensive  sale 
of  it  will  satisfy  you  how  much  the  want  of  such  a  Book  is  felt,  and  how  much  its  useful- 
ness is  appreciated  by  our  profession. 


Extract  from  the  letter  of  Judge  Angus  M.  D.  King,  to  the  Author,  dated  Forsyth, 

JVovember  14,  1845. 

Dear  Sir  : — I  have,  as  you  know,  from  time  to  time,  examined  your  Analysis  of  the 
Laws  of  Georgia,  with  the  accompanying  Forms,  while  the  work  itself  was  in  manuscript,* 
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and  while  your  labor  of  selecting  and  compiling  was  in  progress.  It  gives  me  pleasure, 
now  Sir,  to  say,  that  a  re-perusal  of  the  same,  since  it  has  been  put  in  print,  fully  confirms 
the  high  opinion  I  had  formed  of  its  utility.  The  rules  and  principles  of  law  which  yoii 
have  added,  from  several  standard  authors,  will  very  much  enhance  its  value,  more  espe- 
cially in  the  hands  of  those  who  have  business  of  various  sorts  to  transact,  and  who  have 
not  ready  access  to  the  works  you  have  consulted,  nor  time  to  look  through  them,  even  if 
they  were  at  hand.  I  have  also  been  gratified  to  hear  from  several  gentlemen,  belonging  to 
the  class  just  mentioned,  expressions  of  opinion  strongly  in  confirmation  of  my  own,  and  of 
desires  to  see  your  work  introduced  into  general  use  ;  indeed,  so  far  as  I  have  heard,  or  so 
far  as  I  believe,  there  is  but  one  opinion  upon  this  subject. 

The  diffusion  of  your  Book  will  tend  to  the  diffusion  of  correct  knowledge  upon  subjects 
of  importance,  and  at  the  same  time,  also,  to  the  improvement  of  the  business  capacities  of 
those  who  may  use  it.  I  am  of  opinion  that  it  ought  to  be  found  in  the  house  of  every 
officer,  and  every  man  of  extensive  business,  in  the  State. 


Extract  from   the   letter  of  Charles  H.   Rice,  Esq.,  to   the  Author,  dated  Macon, 

October  25,  1845. 

Dear  Sir  : — I  have  given  to  your  work,  especially  that  portion  treating  of  estates,  a 
careful  examination,  and  from  an  experience  often  years  as  Clerk  of  the  Court  of  Ordinary, 
I  feel  the  more  confidence  in  giving  my  opinion  of  the  great  value  of  that  portion  of  the 
work,  as  a  safe  guide  to  Administrators,  Executors  and  Guardians,  and  not  less  so  to  our 
Courts  of  Ordinary,  On  the  whole,  I  think  the  work  calculated  to  be  beneficial  to  all 
classes  of  our  people. 


Extract  from  the  letter  of  Z.   E.   Harman,   Esq.   to  the  Author,   dated  Forsyth, 

February  4, 1S46. 

Dear  Sir  : — Your  Analysis  of  the  Laws  of  Georgia,  which  you  did  me  the  honor  to 
submit  to  my  perusal,  has  been  carefully  and  attentively  examined. 

I  consider  the  work,  in  its  plan  and  arrangement,  as  well  as  in  its  more  minute  features,  to 
be  well  adapted  to  the  purposes  for  which  it  was  compiled.  As  a  book  of  reference,  I  think 
it  will  be  found  convenient  to  the  legal  profession,  and  to  the  numerous  civil  officers  in  the 
State,  will  be  highly  valuable.  The  various  Forms  contained  in  the  work,  (the  correctness 
of  w^hich  I  think  unquestionable,)  must  contribute,  in  no  small  degree,  to  its  usefulness. 
A  work  of  this  kind  has  long  been  needed  in  Georgia,  and  I  am  pleased  that  the  deficiency 
has  been  so  well  supplied.  In  conclusion,  permit  me  to  say  that  my  entire  approval  of  the 
work  is  cheerfully  given.  With  the  hope  that  your  labors  may  be  duly  appreciated,  and 
receive  from  the  public  the  reward  they  so  highly  merit,  I  am,  &.c. 


Report  of  the  Committee  appointed  by  his  Excellency  the  Governor,  in  conformity  with 
a  Resolution  of  the  Legislature. — Pamp.,  1845,  p.  204. 

To  His  Excellency,  George  W.  Crawford,  Governor  of  the  State  of  Georgia. 

Sir  : — In  pursuance  of  an  Executive  appointment,  made  on  the  10th  of  January,  1846, 
appointing  the  undersigned  a  Committee  "  to  report  upon  the  Form  Book  of  Howell  Cobb, 
Esquire,  according  to  the  resolution  of  the  last  General  Assembly,"  we  have  the  honor  to 
report  to  your  Excellency,  that  We  have  examined  the  entire  work,  and  with  the  alterations 
and  amendments  suggested  by  us,  and  cheerfully  accepted  by  the  Compiler,  take  pleasure 
in  stating  to  you  its  general  "  correctness  and  faithful  execution,"  and  have  no  doubt  it 
fN\\\  prove  a  valuable  assistant  to  the  people  of  the  State,  who  are  unacquainted  with  legal 
''orms,  especially  county  officers. 

We  have  the  honor  to  be  most  respectfullv,  your  obedient  servants, 

HIRAM  WARNER, 
,         .  NATHAN  C.  SAYRE. 

WILLIAM  S.  ROCKWELL. 

Executive  Department,  Milledgeville,  March  28, 1846. 

The  above  is  a  true  copy  of  the  original  letter  on  file  in  this  Department. 

J.  U.  HORNE,  S.  E.  D. 

Executive  Department,  Milledgeville,  March  28,  1846. 

The  committee  heretofore  appointed  to  examine  and  report  on  the  correct  and  faithful 
execution  of  the  Compilation  of  the  Laws  of  Georgia  and  Legal  Forms,  by  Howell  Cobb, 
Esquire,  having  discharged  their  duty,  and  reported  favorably  :  it  is  ordered,  in  compliance 
with  a  resolution  assented  to  on  the  29th  December,  1845,  that  the  State's  subscription  to 
said  work  be  for  two  thousand  copies. 

A  true  extract  from  the  minutes,  J.  U.  HORNE,  S.  E.  D. 
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^^         PREFACE. 


In  this  Compilation,  as  is  indicated  in  the  title  page,  no  other  Acts,  but  those 
in  general  use,  are  retained ;  all  of  a  private  or  local  character  are  rejected  ; 
this  plan  the  Compiler  was  forced  to  pursue  strictly,  or  run  the  hazard  of 
swelling  the  volume  beyond  a  reasonable  size.  For  the  same  reason,  the 
Compiler  had  to  drop  the  Titles  and  the  repealing  clauses  of  the  statutes  re- 
tained :  the  first  of  these  can  scarcely  be  necessary  but  when  the  constitution- 
ality of  the  Act  itself  may  come  in  question,  (a  difficulty  which  the  Compiler 
has  studiously  avoided,)  then,  reference  may  be  had  to  the  Act,  as  originally 
passed  and  published. 

The  Compiler  could  not  prepare  and  better  express  the  intention  of  this 
Compilation,  than  it  is  prepared  and  expressed,  in  the  Report  of  the  Committee, 
appointed  by  the  Legislature,  for  the  examination  of  the  work.  In  their  Report,, 
the  Committe  say  :  "  The  first  feature  of  the  work  which  arrests  the  attention 
is,  its  being  divided  into  Chapters,  there  he\ngffti/-one  in  number  (since  the 
Report  was  made,  the  Legislature  organized  the  Supreme  Court — that  Act 
forms  the  first  Chapter  and  consequently  there  are  now  fifty-two  Chapters)^ 
These  Chapters  divide  the  Statutes  into  so  many  different  subjects ;  each  Chap- 
ter contains  the  entire  Statutes,  and  sections  of  Statutes,  which  relate  to  the 
subject  of  the  Chapter.  Whenever  an  entire  Statute  is  retained,  at  the  close 
of  it  reference  is  made  to  where  it  may  be  found,  either  in  Prince's  Digest  or 
the  Pamphlet  Acts  passed  since  its  publication.  The  same  rule  is  observed 
with  regard  to  the  sections  of  Statutes,  the  figure  at  the  commencement  of  the 
section  indicating  the  number  of  the  section.  Whenever  an  ciltdi^ation  has 
been  made  in  a  previous  Statute,  by  the  passing  of  a  subsequent  one,  the  alter- 
ation is  inserted  in  Italic  letters,  and  what  it  has  been  altered  to,  is  inserted  in 
iSMALL  CAPITAL  letters  ;  by  which  means  the  amendment  is  readily  perceived. 
In  addition,  the  Compiler  has  inserted,  in  some  of  the  Chapters,  some  of  the 
most  obvious  common  law  rules,  from  standard  works,  always  giving  the  au- 
thor and  the  page,  at  the  close  of  the  inserted  rule,  to  which  reference  can  be 
^easily  had,  by  those  who  may  wish  to  examine  the  subject  at  large. 

"  The  next  feature  of  the  work  which  claims  attention,  is  the  Forms  and 
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Precedents  ;  these  are  admirably  arranged,  in  each  Chapter,  and  form  a  large 
portion  of  the  work,  and  perhaps  in  practice,  its  m6st  valuable  part.  The 
Compiler  has  interspersed  notes  of  direction  wherever  they  were  deemed  neces- 
sary, to  direct  the  draftsman  in  the  use  of  the  Forms :  so  that  the  Statute  Laws 
of  the  State  are  rendered,  by  his  Compilation,  easy  to  be  understood,  by  the 
most  humble  capacity :  indeed,  the  Committee  cannot  conceive  of  any  plan 
that  could  possibly  make  the  Laws  of  easier  comprehension,  and  are  decidedly 
of  opinion  that  they  are  incapable  of  greater  simplicity  and  method. 

"  Its  usefulness  and  adaptation  to  the  wants  of  the  people,  have  been  attested 
by  several  distinguished  gentlemen  of  the  legal  profession,  to  whom  copies  of 
the  work  have  been  submitted,  who  with  different  bodies  of  Grand  Juries, 
strongly  recommend  its  encouragement  by  State  subscription." 

This  work  pretends  to  be  nothing  more  than  a  simple  Compilation,  no  higher 
merit  is  claimed  for  it ;  in  the  execution  of  which  the  Compiler  availed  him- 
self, without  reserve,  of  the  labors  of  others,  and  feels  gratified  in  being  able 
to  say  that  he  had  the  labors  of  such  men  as  Schley,  Clayton,  and  Lamar,  to 
apply  to,  in  its  accomplishment ;  and  the  aid  of  those  (and  others)  whose 
names  appear  in  the  Testimonial,  to  revise  and  correct  what  he  had  done : 
To  those  last  alluded  to,  the  Author  now^  feels  and  must  always  feel  gratieful, 
for  their  kindness,  and  he  cannot  permit  this  occasion  to  pass  without  tendering 
them  his  profoundest  thanks. 

With  regard  to  the  design  of  this  work,  (however  imperfectly  its  execution 
may  have  been  performed,)  the  Compiler  must  beg  the  Reader's  indulgence 
while  he  states,  that  it  was  and  is  entirely  new  to  him,  having  never  seen  nor 
heard  of  a  similar  undertakino;.  It  ought  to  be  remembered  that  there  existed 
no  land-marks  to  answer  as  a  guide  ;  the  path  was  new  and  untrodden  ;  no 
pioneer  had  marked  the  way,  but  the  Compiler  had  to  grope  his  way  without 
light  or  aid  of  any  kind ;  and  while  this  is  remembered,  it  is  hoped  that  much 
charity  will  be  exercised  towards  the  Compiler,  from  the  fact  that  his  motives 
were  to  do  some  good. 

And  now  that  several  years'  labor,  (performed  amidst  the  engagements  of  an 
arduous  profession,)  is  brought  to  a  close,  the  Compiler  cannot  but  fear  that 
many  errors  have  escaped  him  and  his  friends  ;  these,  however,  he  hopes  will 
be  found  to  be  immaterial.  With  the  utmost  reliance  upon  his  professional 
brethren  and  a  generous  and  indulgent  public,  the  Compiler  now  submits  the 
work. 

Perry,  August^  184G. 


CHAPTER    I. 


SUPREME  COURT. 

An  Act  to  carry  into  effect  that  part  of  the  first  section  of  the  third  article  of  the 
Constitution^  which  requires  the  establishment  of  a  Supreme  Court  for  the 
correction  of  Errors  ;  and  to  organize  the  same,  and  to  regulate  the  proceedings 
thereof. 

1.  That  in  pursuance  of  the  first  section  of  the  third  article  of  the  Consti- 
tution, there  shall  be,  and  it  is  hereby  established,  a  Court  for  the  correction 
of  Errors,  to  be  called  the  Supreme  Court  of  the  State  of  Georgia ;  the  said 
Court  shall  consist  of  three  Judges,  who  shall  be  elected  at  the  present  session 
of  the  General  Assembly ;  one  for  the  term  of  six  years  ;  one  for  the  term  of 
four  years,  and  one  for  the  term  of  two  years ;  during  which  terms  they  shall 
respectively  hold  their  offices,  utdess  sooner  removed,  in  the  manner  pointed 
out  by  the  Constitution.  No  person  shall  be  eligible  to  the  office  of  Judge, 
unless  he  shall  have  been  duly  admitted  and  licensed  to  plead  and  practice  in 
the  courts  of  law  and  equity  in  this  State,  ten  years  at  least,  prior  to  his 
election.  The  Governor  shall,  within  twenty  days  after  the  election  of  said 
Judges,  commission  them  respectively,  for  the  terms  for  which  they  shall 
have  been  elected.  In  case  of  the  death,  resignation,  or  removal  from  office, 
of  any  of  said  Judges,  the  Governor  shall  appoint  and  commission  some 
fit  and  proper  person  to  fill  such  vacancy,  until  the  meeting  of  the  General 
Assembly  next  after  such  vacancy,  when  the  General  Assembly  shall  fill  the 
same.  And  if  any  such  vacancy  occur  during  a  session  of  the  General  Assem- 
bly, the  same  shall  be  filled  at  such  session.  Every  Judge  of  said  Court,  who 
shall  be  elected  after  the  present  session  of  the  General  Assembly,  (except 
where  he  is  elected  to  fill  a  vacancy,)  shall  hold  his  office  for  and  during  the 
term  of  six  years,  and  shall  be  commissioned  accordingly  by  the  Governor. 

2.  That  the  said  Supreme  Court  shall  be  holden  at  the  times  and  places  fol- 
lowing, to  wit :  on  the  second  Monday  in  January  and  third  Monday  in  June, 
in  each  year,  for  the  first  district,  to  be  composed  of  the  Eastern  and  Southern 
judicial  circuits,  alternatel}^  at  Savannah  and  Hawkinsville.  On  the  fourth 
Mondays  in  January  and  July,  in  each  year,  for  the  second  district,  to  be 
composed  of  the  Southwestern  and  Chattahoochie  circuits,  alternately  at  Tal- 
botton  and  Americus.  On  the  second  Monday  in  February  and  August,  in 
each  year,  for  the  third  district,  to  be  composed  of  the  Coweta  and  Flint  judi- 
cial circuits,  alternately  at  Macon  and  Decatur.  On  the  fourth  Mondays  in 
March  and  September,  in  each  year,  for  the  fourth  district,  to  be  composed 
of  the  Western  and  Cherokee  circuits,  alternately  at  Cassville  and  Gainsville. 
On  the  first  Mondays  in  May  and  November,  in  each  year,  for  the  fifth  district. 
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to  be  composed  of  the  Middle,  Northern  and  Ocmulgee  judicial  circuits,  at  the 
city, of  Milledgeville. 

3.  That  it  shall  be  the  duty  of  all  the  Judges  of  said  Court  to  attend  at  each 
term  of  said  Court ;  but  if  from  Providential  cause,  any  of  the  said  Judges 
cannot  attend  a  Court,  such  Court  may  be  holden  by  two  Judges.  If  only  one 
Judge  shall  attend  a  Court,  it  shall  be  his  duty  to  open  the  Court,  and  to  ad- 
journ it  to  a  day  not  more  than  two  days  beyond  the  regular  term,  at  which 
time,  if  two  Judges  do  not  attend,  the  Court  shall  in  that  case  be  adjourned 
to  the  next  regular  term. 

4.  That  the  Supreme  Court  shall  hear  and  determine,  at  the  first  term  of 
each  Court,  all  such  cases,  in  law  and  equity,  as  may  be  brought  from  any  of 
the  Superior  Courts  of  this  State,  within  the  district,  as  created  by  this  Act, 
for  which  said  Supreme  Court  is  holden.  All  causes  of  a  criminal  or  civil 
nature  may,  for  alleged  error  in  any  decision,  sentence,  judgment  or  decree, 
of  any  such  Superior  Court,  be  carried  up  from  the  counties  in  the  respective 
districts  aforesaid,  to  the  Judges  of  the  Supreme  Court,  at  the  respective  terms 
thereof  for  such  district,  id  be  by  the  said  Supreme  Court,  revised  and  deter- 
mined. Any  criminal  cause  may  be  carried  up  to  the  Supreme  Court  on  a 
Bill  of  Exceptions,  in  w^riting,  specifying  the  error  or  errors  of  law  complained 
of,  to  be  drawn  up  by  the  party,  his  counsel  or  attorney,  within  four  days 
after  the  trial  of  the  cause  in  which  the  decision  or  sentence  has  been  had, 
and  be  submitted  to  the  Judge  of  the  Superior  Court,  before  whom  such  cri- 
minal cause  may  have  been  tried,  to  be  by  him  certified  and  signed.  Any 
cause  of  a  civil  nature,  either  on  the  law  or  equity  side  of  the  Superior  Court, 
may  in  like  manner,  be  carried  to  the  Supreme  Court,  on  a  Bill  of  Exceptions, 
specifying  the  error  or  errors  com.plained  of  in  any  decision  or  judgment,  to  be 
drawn  up  by  the  party  complaining  thereof,  his  counsel,  solicitor,  or  attorney, 
within  the  time  aforesaid,  and  submitted  to  the  Judge  before  whom  the  cause 
may  have  been  heard,  to  be  by  him  certified  and  signed  :  but  in  no  case  shall 
the  facts  be  controverted  in  the  Suprenie  Court  so  as  to  require  attendance  of 
any  witness  or  witnesses,  under  any  pretence  w^hatever.  ^  Said  Supreme  Court 
shall  hear  and  determine  upon  matters  contained  in  the  transcript  of  the  record 
of  the  cause,  and  not  otherwise.  Upon  exhibition  of  any  such  Bill  of  Excep- 
tions to  the  Judge  of  the  Superior  Court,  it  shall  be  his  duty,  if  such  Bill  of 
Exceptions  be  true  and  consistent  with  what  has  transpired  in  the  cause  before 
him,  ta. certify  and  sign  the  same.  Such  Bill  of  Exceptions  shall  operate  as  a 
supercedeas  to  the  judgment,  sentence,  execution  or  decree,  of  the  Court 
below,  in  all  cases  where  bond  may  be  given,  or  affidavit  filed,  as  hereinafter 
provided.  If  in  civil  cases,  either  in  law  or  equity,  the  party  complaining  of 
error  shall,  within  four  days  after  the  term  at  which  the  Exceptions  were 
taken,  pay  all  costs  which  may  have  accrued,  and  either  personally,  or  by 
his  agent,  solicitor,  or  attorney  in  fact,  or  at  law,  give  bond  with  security  to 
be  approved  of  by  the  Clerk  of  the  Superior  Court,  and  conditioned  to  pay  the 
eventual  condemnation  money,  and  all  subsequent  costs,  and  if  in  a  criminal 
case,  where  the  offence  is  by  law  bailable,  the  party  complaining  of  error, 
shall  enter  into  recognizance  with  security,  to  be  in  like  manner  approved, 
conditioned  for  the  appearance  in  person  of  such  party  complaining,  to  abide 
the  final  order,  judgment  or  sentence  of  said  Court ;  and  if  the  offence  be  not 
bailable,  or  if  the  party  be  sentenced  to  imprisonment  in  the  Penitentiary,  and 
be  unable  to  give  security  as  required,  the  Judge  of  the  Superior  Court  may 
order  a  supercedeas  at  the  time  of  certifying  and  signing  the  Bill  of  Exceptions. 
When  such  Bill  of  Exceptions  shall  have  been  signed  and  certified  by  the 
Jiidge  of  the  Superior  Court,  and  such  bond  with  security  shall  have  been 
given,  or  recognizance  with  security  entered  into,  and  costs  paid,  notice  of  the 
signing  of  such  Bill  of  Exceptions  shall  be  given,  if  in  a  criminal  cause,  to 
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the  attorney  or  solicitor  general,  and  in  civil  causes,  in  law  or  equity,  to  the 
adverse  party,  or  his  counsel,  within  ten  days  after  the  same  shall  have  been 
done,  and  shall  be  filed  in  the  Clerk's  office  where  such  bond  or  recognizance 
has  been  given,  immediately  thereafter,  and  on  a  copy  of  such  notice  being 
served  by  a  sheriff,  constable,  or  attorney  of  the  Superior  Court,  and  filed  in 
the  Clerk's  office  with  the  Bill  of  Exceptions,  it  shall  be  the  duty  of  the  Clerk 
of  the  Superior  Court  below,  to  certify  and  send  up  to  the  Supreme  Court,  a 
complete  transcript  of  the  entire  record  of  the  cause  below,  duly  certified 
under  his  hand  and  seal  of  office,  and  also  the  Bill  of  Exceptions,  within  ten 
days  after  he  shall  have  received  the  original  notice,  with  the  return  of  service 
thereon. 

5.  That  the  Supreme  Court  shall  proceed  at  the  first  term,  (unless  prevent- 
ed by  Providential  cause,)  to  hear  and  determine  each  and  every  cause,  which 
may  in  manner  aforesaid,  be  sent  up  from  the  court  below,  upon  the  Record 
and  Bill  of  Exceptions,  on  the  ground  therein  specified,  and  on  no  other 
grounds.  Upon  the  decision  of  said  Supreme  Court  on  matters  of  law,  or 
principles  of  equity,  which  may  arise  in  the  Bill  of  Exceptions,  (which  deci- 
sions shall  always  be  in  writing,  and  be  delivered  by  the  Judges  of  the  said 
Court  seriatim,  except  in  cases  where  they  are  unanimous,)  the  Court  shall 
cause  to  be  certified  to  the  Court  below,  such  decision,  and  award  such  order 
and  direction  in  the  premises,  as  may  be  consistent  with  the  law  and  justice 
of  the  case  ;  which  decision  so  rendered  and  ordered,  and  direction  so 
awarded,  shall  be  respected  and  carried  into  full  effect  by  the  Court  below. 
If  the  decision  and  judgment  of  the  Court  below  be  for  any  sum  certain,  and 
be  affirmed  in  the  Supreme  Court,  the  plaintiff  may,  in  the  Superior  Court, 
enter  judgment  against  the  defendant  and  his  securities,  for  the  amount  of 
principal,  interest  and  costs,  as  shall  have  been  confessed  or  found  by  a  jury, 
and  ten  per  cent,  damages  on  the  principal  sum,  and  have  execution  im- 
mediately after  the  decision  of  the  Supreme  Court,  so  certified  as  aforesaid. 
Provided,  That  if  any  one  or  more  of  the  Judges  of  the  Supreme  Court  shall 
certify,  that  in  his  or  their  opinion,  such  cause  was  not  taken  up  for  delay 
only,  then  and  in  such  case,  the  damages  shall  not  be  allowed.  Judgments  in 
the  court  below,  if  affirmed,  shall  not  lose  any  lien  or  priority,  by  reason  of 
the  proceedings  in  the  court  above. 

6.  That  if  any  Judge  of  the  Superior  Court  shall  refuse  to  certify  a  Bill  of 
Exceptions,  when  properly  tendered  ;  or  if  any  Clerk  shall  fail,  or  refuse  to 
send  up  the  transcript  of  the  whole  record  in  any  cause,  according  to  the  pro- 
visions of  this  Act,  or  he,  or  any  sheriff,  shall  refuse,  or  neglect  to  perform 
any  duties  imposed  upon  him  by  this  Act,  said  Supreme  Court,  while  in  session 
in  any  district  in  this  State,  may  issue  a  writ  of  Mandamus  to  such  officer, 
and  enforce  obedience  thereto,  if  necessary,  by  Attachment ;  and  in  case  that 
such  refusal  by  any  such  officer  have  delayed  the  party  applying  for,  or  ten- 
dering a  Bill  of  Exceptions  as  aforesaid,  beyond  the  time  limited  in  the  fore- 
going part  of  this  Act,  he  shall  not  thereby  lose  his  remedy ,  but  may  proceed 
as  if  the  time  limited  had  not  expired. 

7.  That  the  sheriff  of  the  county  wherein  the  Supreme  Court  is  holden,  or 
his  deputy,  shall  attend  the  sessions  thereof,  and  obey  all  lawful  orders,  enforce 
all  lawful  commands,  and  execute  all  lawful  processes,  of  said  Court.  And 
for  the  service  of  any  process,  or  order  of  said  Court,  he  shall  receive  the  fees 
allowed  for  like  service  in  the  Superior  Courts,  to  be  taxed  and  paid  in  like 
manner. 

S.  That  each  of  the  said  Judges  of  the  Supreme  Court  shall  receive  a  salary 
of  two  thousand  five  hundred  dollars  per  annum,  to  be  paid  as  the  salaries  of 
the  Judges  of  the  Superior  Courts  are  now  paid.  The  amount  of  said  salary 
shall  not  be  increased  or  diminished  during-  the  continuance  of  such  Judge  of 
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the  Supreme  Court  in  office ;  and  no  Judge  shall  receive  any  other  perquisite, 
reward  or  compensation,  than  the  amount  of  his  salary.  Each  and  every 
Judge  of  the  Supreme  Court  shall,  before  the  Governor  of  the  State,  and  prior 
to  his  receiving  his  commission,  take  the  oath  to  support  the  Constitution, 
and  other  oaths  now  by  law  required  of  the  judicial  officers  of  this  State. 

9.  That  the  said  Supreme  Court  shall  appoint  some  fit  and  proper  person 
as  Clerk  thereof,  who  shall  hold  his  appointment  for  six  years,  unless  removed 
by  said  Court,  upon  complaint  made  and  cause  shown,  for  incapacity,  improper 
conduct,  or  neglect  of  duty.  Said  Clerk  shall  keep  an  office  at  the  seat  of 
government,  in  one  of  the  departments  of  the  Capitol,  where  all  books,  records 
and  archives,  and  the  seal  of  the  said  Court  shall  remain.  He  shall  attend  all 
the  sessions  of  said  Court,  and  obey  all  lawful  orders  thereof.  He  shall  keep 
in  substantial  bound  books,  fair  and  regular  minutes  of  the  proceedings  of  said 
Court ;  a  record  of  all  its  judicial  acts  ;  a  docket  of  its  causes,  and  such  other 
books  as  said  Court  may,  from  time  to  time,  order  and  direct.  He  shall  cer- 
tify, when  required,  upon  payment  of  his  fees,  all  proceedings  of  the  said 
Court,  in  the  manner  now  in  use,  in  the  Superior  Courts  of  this  State.  And 
the  record  and  minutes  of  said  Supreme  Court,  and  copies  thereof,  shall  be 
evidence  in  the  same  manner  and  under  the  same  circumstances,  as  those  of 
the  Superior  Courts  now  are ;  said  Supreme  Court  being,  to  all  intents  and 
purposes,  a  Court  of  Record.  The  Clerk  shall  be  authorized  to  appoint  a 
deputy  or  deputies,  in  his  discretion,  he  being  responsible  for  the  faithful  per- 
formance of  their  duties. 

10.  That  if  during  the  pendency  of  any  cause  in  the  Supreme  Coiirt,  the 
security  taken  on  the  removal  of  said  cause  to  the  Supreme  Court,  shall  be- 
come insufficient  or  inadequate,  by  reason  of  removal  from  the  State,  insol- 
vency or  otherwise,  it  shall  be  the  duty  of  the  Court  so  certifying  said  cause,  on 
application,  on  oath,  setting  forth  the  facts  showing  the  inadequacy  of  said  se- 
curit}'',  from  insolvency  or  otherwise,  to  require  additional  and  other  security, 
unless  the  appellant  shall  make  an  affidavit  under  the  seventeenth  section  of 
this  Act,  and  if  the  appellant  shall  fail,  or  refuse  to  give  such  additional  secu- 
rity, or  make  and  file  such  affidavit,  the  Court  below  shall  certify  this  fact  to 
the  Supreme  Court,  whereupon  said  suit  shall  be  dismissed  at  the  appellant's 
costs,  and  the  judgment  in  the  Court  below  shall  be  affirmed  with  costs. 

11.  That  said  Clerk  shall  be  entitled  to  the  same  fees,  as  clerks  of  the  Su- 
perior Courts  in  this  State,  to  be  taxed  as  part  of  the  costs,  and  for  which  the 
attorney  of  record  shall  always  be  bound. 

12.  That  some  fit  and  proper  person  shall  be  elected  by  the  Judges  of  said 
Court,  as  Reporter,  who  shall  hold  his  office  during  the  term  of  six  years,  un- 
less sooner  removed  by  the  Court,  and  shall  receive  for  his  services,  a  salary 
from  the  State,  of  one  thousand  dollars  per  annum.  Said  Reporter  shall  at- 
tend all  the  sessions  of  said  Court,  and  Report,  in  a  proper  and  professional 
manner,  all  the  decisions  there  made,  with  the  reasons  therefor,  and  he  shall 
not,  during  his  service  as  Reporter,  appear  as  counsel,  or  act  as  attorney,  in 
any  case  in  any  court  in  this  State.  The  Reporter  shall  from  time  to  time 
publish,  in  good,  and  substantial  forms,  the  Reports  so  made  as  aforesaid,  and 
if  at  any  time  he  shall  neglect  to  publish  within  four  months,  after  sessions  for 
each  year  have  closed  the  decisions  of  that  year,  he  shall  forfeit  one-fourth  of 
his  salary  for  that  year,  and  another  fourth  for  every  additional  month's  delay. 
I^rovidedj  That  if  the  Judges  of  said  Court,  or  a  majority  of  them,  shall 
certify  that  such  delay  was  not  from  any  fault  or  neglect  of  the  Reporter 
himself,  or  those  under  his  control,  such  forfeiture  shall  not  be  incurrred. 
The  Reporter  shall  also  be  allowed  the  copy-right.  And  provided  further^ 
That  he  furnish,  free  of  expense,  and  well  bound,  one  copy  of  said  Reports,  t6 
each  Judge  of  said  Court,  for  the  time  being  ;  one  copy  to  the  Clerk  of  said 
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Court,  to  be  kept  in  his  office  as  public  property  ;  twenty-five  copies  tQ  the 
State,  to  be  delivered  to  his  excellency  the  Governor,  as  soon  as  may  be,  said 
twenty-five  copies,  to  be  disposed  of  as  the  General  Assembly  may  direct;  and 
a  copy  to  each  Clerk  of  the  Superior  Court  for  each  county  in  this  State,  to  be 
kept  in  his  office  free  for  the  perusal  of  any  person. 

13.  That  the  Clerk  and  Reporter  of  said  Court,  before  entering  on  the  du- 
ties of  their  respective  offices,  shall  be  sworn  to  the  faithful  discharge  of  their 
duties,  and  take  all  other  oaths  prescribed  by  law  for  civil  officers. 

14.  That  the  Judges  of  said  Supreme  Court  shall  have  power  to  establish 
Rules  of  Practice,  and  to  regulate  the  admission  of  Attorneys,  in  said  Supreme 
Court,  and  to  award  all  such  process  as  may  be  necessary  to  enforce  obedience 
to  their  orders  and  judgments,  and  as  are  usual  in  other  appellate  tribunals ; 
and  also  to  establish  and  procure  a  Seal  for  said  Court. 

15.  That  in  case  plaintiff  in  error  shall  fail  to  cause  the  transcript  of  the 
record,  to  be  filed  with  the  Clerk  of  the  Supreme  Court,  at  the  place  of  hold- 
ing said  Court,  by  the  third  day  of  the  term  next  succeeding,  the  time  of  grant- 
ing the  supersedeas,  and  the  adverse  party  shall  file  with  the  Clerk  of  the  Su- 
preme Court  a  certificate  of  the  granting  of  such  supersedeas,  signed  by  the 
Clerk  of  the  Superior  Court  wherein  the  cause  is  depending,  then  it  shall  be 
the  duty  of  such  Supreme  Court  to  affirm  the  judgment  below  on  such  cer- 
tificate. 

16.  That  it  shall  be  the  duty  of  the  attorney  or  solicitor  general  of  the  judi- 
cial circuit  wherein  any  criminal  cause  is  tried,  and  which  may  be  taken  up  in 
manner  aforesaid,  to  appear  and  attend  to  said  cause  in  the  Supreme  Court. 

17.  That  whenever  a  party  shall  not  be  able  to  give  security,  he  shall  file 
an  affidavit  stating  that  he  is  unable,  from  his  poverty,  to  give  the  security  for 
the  eventual  costs  and  condemnation  money,  and  that  his  counsel  has  advised 
him  that  he  has  good  cause  for  a  Writ  of  Error ;  and  upon  filing  the  same  in 
the  Clerk's  office,  he  shall  be  entitled  to  all  the  privileges  which  he  would 
have  had,  if  he  had  given  the  security  and  paid  the  costs,  as  required  by  this 
Act.  And  when  any  party,  in  any  civil  cause,  residing  out  of  the  county  in 
which  it  may  be  tried,  shall  not  be  desirous  of  obtaining  a  supersedeas,  he 
shall  be  entitled  to  have  his  cause  carried  up  to  the  Supreme  Court,  under  the 
provisions  of  this  Act,  without  giving  bond,  or  making  affidavit,  as  hereinbefore 
provided — the  adverse  party  being  at  liberty  to  proceed  with  execution. — Act 
of  1845  ;  pamp.  p.   18 — 24. 


RULES  OF  THE  SUPREME  COURT  OF  THE  STATE  OF  GEORGIA. 

1.  All  Attorneys  who  have  been  admitted  to  practice  in  the  Superior  Courts, 
may  be  admitted  to  practice  in  the  Supreme  Court  on  application,  (provided 
they  shall  exhibit  to  the  Court  satisfactory  evidence  of  good  private  and  pro- 
fessional character,  and  pay  to  the  Clerk  of  the  Supreme  Court  the  usual  fee 
of  Five  Dollars,)  who  shall  issue  to  each  applicant  a  License,  under  the  seal 
of  the  Court,  upon  each  applicant  taking' and  subscribing  the  following  oath: 
I,  Samuel  D.  Killen,  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that 
I  will  demean  myself  as  Attorney  or  Counsellor  of  this  Court,  uprightly  and 
according  to  Law,  and  that  I  will  support  the  Constitution  of  the  State  of 
Georgia  and  the  Constitution  of  the  United  States — so  help  me  God. 

2.  The  written  recommendation  of  any  one  or  more  respectable  members  of 
the  Bar,  certifying  to  the  good  private  and  professional  character  of  an  apppli- 
cant  for  admission  shall  be  sufficient  evidence  of  character,  and  will  in  all  cases 
be  required. 

3.  Any  Attorney  from  other  States  or  Territories  shall  be  admitted   to 
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plea|}  and  practice  in  this  Court,  who  will  produce  satisfactory  proof,  that  he 
has  been  regularly  Licensed  in  the  highest  Judicial  Tribunals  of  such  State  or 
Territory,  and  is  at  the  date  of  his  application  a  practicing  Attorney  of  the 
same. 

4.  A  Brief  of  the  oral  and  a  copy  of  the  written  evidence  adduced  in  the 
Court  below,  shall  be  embraced  in  the  Bill  of  Exceptions  and  shall  constitute 
a  part  of  the  same. 

5.  Every  motion  for  any  Rule,  Order  or  Judgment,  shall  be  submitted  to  the 
Court  in  writing  by  the  Counsel  who  makes  it,  and  if  granted  shall  be  handed 
to  the  Clerk. 

6.  No  paper  belonging  to  the  Clerk's  office  shall  be  taken  therefrom,  with- 
out leave  of  the  Court,  and  when  such  leave  is  granted,  the  party  receiving 
papers  shall  receipt  to  the  Clerk  for  the  same. 

7  All  cases  returned  to  this  Court  shall  be  entered  on  the  Bench  Docket  and 
numbered,  on  or  before  the  Court  meets,  on  the  first  day  of  the  term  to  which 
they  are  respectively  returned,  and  the  cases  first  received  by  the  Clerk  shall 
be  first  entered. 

8.  The  Clerk  shall  furnish  a  transcript  of  the  Bench  Docket  for  the  use  of 
the  Bar,  and  the  Bench  Docket  shall  not  be  subject  to  inspection  during  the 
sessions  of  the  Court. 

9.  All  cases  entered  on  the  Bench  Docket  shall  be  called  and  tried  in  the 
order  in  which  they  are  there  entered  ;  it  shall  however  be  competent  for  the 
Court,  upon  special  cause  shown,  to  set  down  a  case  for  hearing  out  of  its  regu- 
lar order. 

10.  The  Attorney  who  makes  out  and  tenders  the  Bill  of  Exceptions  shall 
sign  his  name  to  the  same,  and  shall  be  with  counsel  representing  the  case 
before  this  Court,  bound  for  costs. 

11.  When  cases  are  called  for  hearing  and  there  is  no  appearance  by  the 
plaintiff  in  Error,  the  Defendant  may  have  the  plaintiff  called,  and  move  the 
Court  to  dismiss  the  writ,  or  may  open  the  Record  and  pray  for  affirmance 
of  the  Judgment,  and  in  case  the  writ  is  dismissed,  or  the  Judgment  affirmed, 
the  Plaintiff  in  Error  shall  pay  the  costs.  And  should  the  Defendant  fail  to 
appear,  then  the  Plaintiff  [shall  be  entitled  to  have  him  called  and  open  the 
Record,  and  pray  for  a  reversal  of  the  Judgment. 

12.  Upon  the  reversal  of  any  Judgment,  order,  or  decree  of  the  Superior 
Courts,  the  party  in  whose  favor  the  reversal  is  had  shall  be  entitled  to  collect, 
in  the  Court  below,  all  the  costs  which  have  accrued  in  the  cause. 

13.  Upon  the  Clerk  of  this  Court  producing  satisfactory  evidence  by  affi- 
davit, or  the  acknowledgment  of  the  parties,  their  sureties  or  attorneys,  of 
having  served  a  copy  of  the  bill  of  costs  due  by  them  in  this  Court,  on  such 
parties,  sureties  or  attorneys,  an  attachment  may  issue  against  such  parties, 
sureties  and  attorneys,  to  compel  payment  of  costs. 

14.  The  counsel  for  the  Plaintiff  in  Error  shall  furnish  each  of  the  Judges 
and  the  Reporter,  with  a  copy  of  the  Bill  of  Exceptions,  and  a  note  of  the 
points  or  questions  intended  to  be  made  by  the  respective  parties,  and  a  state- 
ment of  the  facts  in  the  cause,  which  shall  be  submitted  to  each  of  the  Judges 
and  the  Reporter,  and  the  opposite  party,  at,  or  before  the  first  day  of  the 
Term  to  which  the  cause  is  returned  with  a  list  of  the  authorities  expected  to 
be  relied  on.  No  admission  or  argument  between  the  parties  or  their  attor- 
neys shall  be  binding  unless  the  evidence  thereof  shall  be  in  writing,  subscribed 
by  the  party  or  his  attorney,  against  whom  the  same  shall  be  alleged. 

15.  Only  two  counsel  shall  be  permitted  to  argue  for  each  party  Plaintiff 
and  Defendant  in  a  cause,  and  the  counsel  for  Plaintiff  in  Error  shall  begin  and 
conclude,  reading  all  the  authorities  upon  which  he  expects  to  rely,  in  his 
opening  argument  and  in  all  special  matters  springing  out  of  a  cause  at  issue  or 
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otherwise,  the  actor  or  party  submitting  a  point  to  the  Court,  shall  begin  and 
conclude  and  no  cause  shall  be  argued  by  brief  alone. 

16.  The  Remitter  shall  contain  a  copy  of  the  Judgment  of  the  Court, 
annexed  to  the  Bill  of  Exceptions  and  a  transcript  of  the  record  of  the  pro- 
ceedings below  as  brought  into  this  Court,  under  the  seal  of  this  Court  and 
signed  by  the  Clerk,  and  the  same  shall  be  delivered  to  the  party  in  whose 
favor  the  decision  shall  be  made,  on  the  payment  of  fees,  by  whom  it  shall  be 
transmitted  together  with  the  Bill  of  costs  to  tbe  Court  below. 

17.  Whenever  pending  a  cause  in  this  Court,  either  party  shall  die,  the 
proper  representatives  of  such  party  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit  upon  motion,  and  thereupon  the  cause  shall  be  heard  and 
determined,  as  in  other  cases,  and  if  on  or  before  the  first  Term  succeeding  the 
decease  of  a  party  dying  there  shall  be  no  representation  of  his  Estate,  or  if 
represented,  parties  shall  not  be  thus  voluntarily  made,  then  and  in  either  of 
said  events,  the  other  party  may  at  that  Term,  suggest  the  death  on  the  record, 
and  thereupon  on  motion  obtain  an  order,  tbat  unless  such  representation  be  had, 
and  parties  made  thus  voluntarily  as  herein  before  authorized,  on  or  before  the 
second  day  of  the  term  then  next  succeeding,  the  party  moving  such  order  if 
Defendant,  shall  be  entitled  to  have  the  w'rit  of  Error  dismissed,  and  if  the 
Plaintiff,  he  shall  be  entitled  to  open  the  Record  and  proceed  to  a  hearing  : 
provided^  that  a  copy  of  every  such  order  shall  be  published  in  one  of  the 
Gazettes  at  the  seat  of  Government  three  successive  weeks,  at  least  sixty  days 
before  the  said  last  named  Term  of  the  Court,  or  served  on  the  adverse  party 
thirty  days  before  the  first  day  of  said  Term. 

18.  No  cause  shall  be  heard  until  a  complete  record  shall  be  filed  contain- 
ing in  itself,  without  references  aliunde,  all  the  papers,  Exhibits,  Depositions 
and  other  proceedings  which  are  necessary  to  the  hearing  in  this  Court,  and 
all  objections  to  the  completeness  of  the  Record  shall  be  made  in  writing  and 
verified  by  affidavit,  on  or  before  the  third  day  of  the  Term  to  which  the  cause 
is  returned,  and  in  all  cases  when  such  exceptions  are  filed,  the  cause  shall  be  , 
considered  as  returned  to  the  next  succeeding  Term  and  the  Court  shalfon 
motion  award  a  writ  of  certiorari,  directed  to  the  Court  below,  for  the  purpose 
of  causing  to  be  sent  up  the  entire  record  ;  which  writ  shall  be  served  by  the 
party  or  the  attorney  moving  the  same,  and  shall  be  returned  to  the  next  Term 
after  it  is  awarded  :  Provided,  that  nothing  herein  contained  shall  prevent  this 
Court,  from  awarding  a  process  of  contempt  against  any  officer,  in  any  case, 
when  he  may  be  considered  as  in  default. 

19.  In  all  cases  when  a  Bill  of  Exceptions  has  been  certified  and  signed, 
a  writ  of  Error  shall  be  made  out  by  counsel  for  the  Plaintiff  in  Error  to  this 
Court,  which  shall  be  directed  to  the  Judge  of  the  Superior  Court  so  certify- 
ing and  signing,  together  with  a  citation  to  the  Defendant  in  Error,  to  appear 
and  answer. 

20.  Such  writs  of  error  shall  issue  in  thie  name  of  the  Governor  of  the 
State  ;  shall  bear  teste  in  the  name  of  the  Judges  of  this  Court,  shall 
be  signed  by  the  Clerk  and  sealed  with  the  seal  of  this  Court,  and  shall 
be  returnable  to  the  next  succeeding  Term,  and  the  citations  shall  bear  teste 
in  the  name  of  the  Judges  of  this  Court,  shall  be  signed  by  its  Clerk  and 
sealed  with  its  seal. 

21.  The  Writs  of  Error  with  the  Citations  thereto  annexed,  shall  be  filed 
v/ith  the  Clerk  of  the  Superior  Court  at  the  time  of  tendering  the  Bill  of 
Exceptions  ;  copies  of  which,  made  out  by  counsel  of  the  Plaintiff  in  Error, 
shall  be  served  on  Defendant  in  Error  or  his  counsel,  by  the  sheriff  of  the 
county,  or  by  counsel  for  Plaintiff  in  Error,  within  ten  days  from  the  signing 
and  certifying  of  the  Bill  of  Exceptions,  and  an  entry  of  the  service  shall  be 
made  on  the  original  writ  by  the  counsel  or  sheriff  who  makes  it  officially  ; 
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and  it  shall  be  the  duty  of  the  Clerk  of  the  Court  wherein  such  Bill  is 
signed  and  certified,  to  send  up  to  this  Court,  with  the  Record  of  the  cause,  such 
original  writ  and  citation,  duly  by  him  certified  to  be  the  originals  filed  in  his 
oflrice. 

22.  It  shall  be  the  duty  of  the  Clerk  of  this  Court  to  keep  on  hand  for  the 
use  of  the  Bar,  blank  writs  of  error  and  citations,  according  to  the  form  adopt- 
ed by  this  Court,  duly  by  him  signed  and  sealed  to  be  furnished  to  the  Bar  on 
application  therefor. 

23.  The  Plaintiff  in  Error  shall,  on  or  before  the  first  day  of  the  Term  to 
which  the  writ  of  Error  is  returned,  or  immediately  upon  the  filing  of  the 
record  thereafter,  file  in  the  Clerk's  office  of  this  Court  an  Assignment  of  Er- 
ror, and  the  Defendant  in  Error  shall,  on  or  before  the  second  day  of  that  Term, 
or  within  twenty-four  hours  after  the  Assignment  is  filed,  make  out  and  file  in 
office,  a  Traverse  of  such  Assignment :  and  upon  failure  of  the  Plaintitl"  to  file  his 
Assignment  as  herein  required  the  Defendant  shall  upon  motion  be  entitled  to 
have  the  writ  dismissed,  and  should  the  Defendant  as  herein  required  fail  to 
file  his  Traverse,  then  the  Plaintifi'  shall  be  entitled  to  proceed  ex  parte  with 
his  cause  :  provided^  that  no  Error  shall  be  assigned  §xcept  such  as  is  expressed 
in  the  Bill  of  Exceptions. 

24. — The  following  shall  be  the  form  of  Writs  of  Error,  viz: 

The  Governoe.  of  the  State  of  Georgia, 

To  the  Honorable  James  A,  Meriwether,  Judge  of  the  Superior  Courts 
of  the  Ocmulgee  Circuit,  Greeting  : 

Because  in  the  Records  and  proceedings,  as  also  in  the  rendition  of 
a  judgment  in  a  Cause  in  the  Superior  Court  of  Baldwin  County  be- 
fore you,  between  John  Doe  and  Richard  Roe,  a  manifest  Error  is 
charged  to  have  been  committed  to  the  damage  of  the  said  Richard 
Roe,  as  by  his  complaint  and  Bill  of  Exceptions  by  you  signed  and 
certified,  appears,  and  we  being  willing  that  the  Error  complained  of, 
if  any  hath  been,  should  be  duly  corrected,  and  full  and  speedy  jus- 
tice done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  if 
judgment  in  said  cause  as  complained  of  be  given,  that  then,  under 
your  seal,  distinctly  and  openly,  you  cause  to  be  sent  the  Records  and 
proceedings,  aforesaid,  with  all  things  concerning  the  same,  to  the 
Supreme  Court  of  the  State  of  Georgia,  together  with  this  writ,  so  that 
you  have  the  same  at  Milledgeville,  on  ihe  first  Monday  in  May  next, 
in  the  said  Court,  to  be  then  and  there  held,  that  the  Records  and 
proceedings  aforesaid,  being  inspected,  the  said  Court  may  cause  fur- 
ther to  be  done  therein  to  correct  that  Error,  what  of  right  and  ac- 
cording to  Law,  should  be  done. 

Witness,  the  Honorable  Joseph  H.  Lumpkin,  Hiram  Warner  and 
EuGENius  A.  NisBET,  Judges  of  the  Supreme  Court  of  the  State  of 
Georgia,  this  10^^  day  of  February,  1846. 

[L.  S.]  R.  E.  Martin,  CVk. 

25. — Citation, 

STATE  OF  GEORGIA. 

To  John  Doe,  Greeting  : 

You  are  hereby  cited  and  admonished,  to  be  and  appear  at  a  Su- 
preme Court,  to  be  held  at  Milledgeville ^  on  the  first  Monday  in  May 
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next,  pursuant  to  a  Writ  of  Error,  filed  in  the  Clerk's  office  of  the 
Superior  Court  of  the  County  of  Baldwin,  in  said  State,  wherein 
Richard  Roe  is  plaintiff,  and  you  are  defendant  in  Error,  to  show 
cause,  if  any  there  be,  why  the  Judgment  in  said  Writ  of  Error  men- 
tioned, should  not  be  corrected,  and  speedy  justice  should  not  be  done 
to  the  parties  ia  that  behalf. 

Witness,  the  Honorable  Joseph  H.  Lumpkin,  Hiram  Warner,  and 
EuGENius  A.  Nisbet,  Judges  of  the  Supreme  Court  of  the  State  of 
Georgia,  this  10th  day  of  February,  1846. 

[L.  S.]  R.  E.  Martin,  CPk. 

26.  All  opinions  delivered  by  the  Judges  of  this  Court,  shall  immediately 
upon  delivery  thereof,  be  handed  to  the  Clerk,  whose  duty  it  shall  be  to 
record  the  same,  and  then  to  deliver  the  originals,  with  a  transcript  of  the 
judgment  or  decree  of  the  Court  thereon,  to  the  reporter. 

27.  The  papers  belonging  to  the  causes  brought  before  this  Court,  shall  be 
handed  to  the  Clerk  in  person,  or  transmitted  to  him  at  Milledgeville. 

28.  It  shall  be  the  duty  of  the  Clerk  to  note  the  time  of  filing  Assignments 
of  Error,  and  of  Traverses  of  such  Assignments,  and  no  cause  shall  be  con- 
sidered as  ready  for  a  hearing  until  entry  made  on  the  Docket  of  "  Issue 
joined,"  which  entry  shall  be  made  only  in  cases  where  Errors  have  been 
Assigned  and  Traversed,  as  provided  in  these  Rules. 


Copij  of  Judge  Lumpkin's  Commission, 

STATE  OF    GEORGIA. 
By  George  W.  Crawford,  Governor  of  said  State. 

To  the  Hon.  Joseph  H.  Lumpkin,  Greeting  : 

Whereas,  the  General  Assembly  of  the  State  aforesaid,  confiding  in 
your  judgment,  ability,  good  conduct  and  patriotism,  did,  by  joint 
ballot  of  both  branches  thereof,  on  the  seventeenth  day  of  December, 
Anno  Domini,  Eighteen  Hundred  and  Forty-five,  elect  you  one  of  the 
Judges  of  the  Supreme  Court  of  the  State  of  Georgia. 

These  are  therefore,  in  virtue  of  such  election,  to  commission  and 
empower  you,  and  you  are  hereby  commissioned  and  empowered  to  do, 
transact  and  perform,  all  and  singular,  the  duties  and  functions  of  a 
Judge  of  the  Supreme  Court  of  the  State  of  Georgia,  agreeably  to  the 
Constilution  and  Laws  of  this  State.  This  Commission  to  continue 
in  force  for  and  during  the  term  of  six  years,  from  this  date,  or  until 
a  successor  is  appointed,  according  to  the  mode  prescribed  by  the 
Constitution  ;  and  for  so  doing,  this  shall  be  your  full  authority. 

Given  under  my  hand  and  the  great  seal  of  the  State  at  the  Capi- 
tol, in  Milledgeville,  the  twenty-fourth  day  of  December,  in  the  year 
of  our  Lord  eighteen  hundred  and'  forty-five,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  seventieth. 

[L.  S.]     By  the  Governor,  Geo.  W.  Crawford. 

N.  C.  Barnett,  Secretary  of  State. 
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Copy  of  the  Oath  taken  hy  each  of  the  Judges. 
EXECUTIVE  DEPARTMENT,  GEORGIA. 

I,  Joseph  H.  Lumpkin,  do  solemnly  swear,  that  I  will  faithfully  an" 
impartially  discharge,  all  and  singular,  the  duties  of  a  Judge  of  the 
Supreme  Court  of  the  State  of  Georgia,  according  to  the  Laws  and 
Constitution  thereof,  and  that  I  will  support  the  Constitution  of  the 
State  of  Georgia  and  of  the  United  States — so  help  me  God. 


Copy  of  the  Commission  of  James  M.  Kelly,  Esq.,  Reporter. 

STATE  OF  GEORGIA. 
By  his  Excellency    George   W.  Crawford,   Governor   and  Com- 
mander-in-chief of  the  Army  and  Navy  of  this  State,   and  of  the 
Militia  thereof : 

To  James  M.  Kelly,  Esq.,  Greeting : 

Whereas,  you  were  elected  on  the  26^A  day  of  January^  1846,  Re- 
porter of  the  Supreme  Court  of  the  State  of  Georgia,  I  do  therefore, 
by  virtue  of  the  power  and  authority  in  me  vested  hy  law,  hereby 
Commission  you,  the  said  James  M.  Kelly ,  Reporter  as  aforesaid. 

You  are  therefore,  hereby  authorized  and  required,  to  do  and  per- 
form, all  and  singular,  the  duties  incumbent  on  you  as  Reporter  as 
aforesaid,  according  to  law  and  the  trust  reposed  in  you. 

Given  under  my  hand  and  the  seal  of  the  Executive,  at  the  Capitol 
in  Milledgeville,  this  29^A  day  of  January,  1846,  and  of  the  Inde- 
pendence of  the  United  States  the  Seventieth. 

[L.  S.]     By  the  Governor^  Geo.  W.  Crawford. 

John  H.  Steele,  S.  E.  D. 


Copy  of  the  Commission  of  R.  E.  Martin,  Esq.,  Clerk. 

STATE  OF  GEORGIA. 

By  his  Excellency  George  W.  Crawford,  Governor  and  Com- 
mander-in-chief of  the  Army  and  Navy  of  this  State  and  of  the 
Militia  thereof : 

To  Robert  E.  Martin,  Esq.,  Greeting: 

Whereas  you  were  elected  on  the  26th  day  of  January,  1846,  Clerk 
of  the  Supreme  Court  of  the  State  of  Georgia,  I  do  therefore,  by 
virtue  of  the  power  and  authority  in  me  vested  by  law,  hereby  Com- 
mission you  the  said  Robert  E.  Martin,  Clerk  as  aforesaid.  You  are 
therefore  hereby  authorized  and  required  to  do  and  perform,  all  and 
singular,  the  duties  incumbent  on  you  as  Clerk  as  aforesaid,  according 
to  law  and  the  trust  reposed  in  you. 

Given  under  my  hand  and  the  seal  of  the  Executive,  at  the  Capitol 
in  Milledgeville,  this  29th  day  of  January j  1846,  and  of  the  Indepen- 
dence of  the  United  States  the  Seventieth, 

[L.  S.]     By  theGovernor^  Geo.  W.  Crawford. 

John  H.  Steele,  S.  E.  D. 
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Copy  of  the  Oath  of  the  Reporter, 

I,  James  M.  Kelly,  do  solemnly  swear,  that  I  will  faithfully  dis- 
charge the  duties  of  Reporter  of  the  Supreme  Court  of  the  State  of 
Georgia,  and  that  I  will  support  and  defend  the  Constitution  of  the 
United  States  and  of  the  State  of  Georgia,  and  further,  that  I  am  not  the 
holder  of  any  public  money  unaccounted  for — so  help  me  God. 


Copij  of  the  Oath  of  the  Clerk, 

I,  Robert  E.  Martin,  do  solemnly  swear,  that  I  will  faithfully 
discharge  the  duties  of  Clerk  of  the  Supreme  Court  of  the  State  of 
Georgia,  and  that  I  will  support  and  defend  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  Georgia,  and  fur- 
ther, that  I  am  not  the  holder  of  any  public  money  unaccounted  for — 
so  help  me  God. 


JOHN  DOE 

vs 

RICHARD  ROE. 


Supposing  that  an  acceptable  service  might  he  rendered  to  those  practicing 
in  the  Supreme  Court -^  the  Compiler  presents  the  following  forms  : 

Bill  of  Exceptions, 
STATE  OF   GEORGIA. 

Baldwin  County,  Superior  Courts  May  Term,  1846. 

>      Jissumpsit, 

Be  it  remembered,  that  the  parties  in  this  cause  were  at  issue  on 
the  Plea  of  the  Defendant,  of  (payment  ;  failure  of  consideration  ;  statute 
of  limitations  y  Sfc,  as  the  case  may  be;)  and  a  jury  being  regularly 
empanneled  to  try  said  issue ;  and  on  the  trial  of  said  issue,  the  de- 
fendant offered  the  testimony  of  Charles  Smith  and  others,  by  Com- 
mission, legally  taken,  and  moved  said  Court  that  the  same  might  be 
admitted,  to  prove  that  (here  state  the  point  to  be  proved  by  the  intro- 
duction of  the  testimony  ;)  to  the  admission  of  which  testimony,  the 
p/azn^i^  objected  and  insisted  that  the  same  ought  not  to  be  admitted  ; 
(a  certified  copy  of  said  testimony  and  a  brief  of  the  oral  evidence  in 
said  cause,  are  hereunto  annexed.)  The  defendant  insisted  that  said 
testimony  ought  to  be  admitted,  on  the  trial  of  said  issue,  on  the  fol- 
lowing grounds,  first,  because  (/iere  state  the  grounds  relied  upon  for 
the  admission  of  the  testimony  ;)  and  the  Court  did  overrule  said  motion, 
and  exclude'  the  same,  on  the  grounds,  first,  because  (here  set  out,  fully 
and  particularly,  the  grounds  upon  which  the  Court  excluded  the  testi- 
mony.) And  the  defendant  here  in  Court,  and  during  the  trial  of  said 
cause,  excepts  to  i\\Q  judgment  ?^x\di  opinion  of  said  Court,  in  excluding 
said  testimony  ;  and  as  the  facts  aforesaid  do  not  appear  of  record,  the 
defendant  prays  that  his  Bill  of  Exceptions  may  be  certified  and  signed 
by  the  Judge  of  said  Court,  that  the  same  may  become  part  and  par- 
cel of  the  record,  in  said  cause.     Dated  this  May  2,  1846. 

Simon  Wake,  defH^s  atfy. 

By  the  Court  examined,  allowed,  and  ordered  to  be  lodged  on  file. 
[L.  S.]  James  A.  Meriwether,  Judge. 
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Certificate  of  the  Clerk. 

STATE  OF  GWMGlk—BALBWm  COUNTY. 

Clerk's  0  fice,  Superior  Court,  Jkffl^/ 2,  1846. 
I  do  hereby  certify  that  these  are  the  original  Writ  of  Error  and 
Citation,  filed  in  my  Office  by  the  plaintiff  in  Error.  v 

Given  under  my  seal  and  official  signature. 

[L.  S.]  William  Steele,  Clerk. 

Assignment  of  Error. 
Supreme  Court — May  Term,  1846. 

RICHARD  ROE,  ) 

vs.  }      In  Error. 

JOHN  DOE.      ) 

Afterwards,  to-wit,  on  the  first  day  of  May^^  in  this  same  term,  be- 
fore the  Judges  of  the  Supreme  Court  of  the  State  of  Georgia,  in  the 
city  of  Milled geville.)  comes  the  said  Richard  Roe,  by  Thomas  Williams 
his  attorney,  and  says,  that  in  the  record  and  proceedings  aforesaid, 
and  also  in  giving  the  judgment  aforesaid,  there  is  manifest  error,  in 
this,  to-wit,  that  the  writ  aforesaid,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  for  the  said  John  Doe  to  have  or  maintain  his 
aforesaid  action  thereof  against  the  said  Richard  Roe:  there  is,  also, 
error  in  this,  to-wit,  that  upon  the  trial  of  the  aforesaid  action  of  As- 
sumpsit in  the  said  Superior  Court,  the  Plaintiff  here  moved  the  Court  to 
permit  him  to  introduce  the  testimony  of  Charles  Smith  and  others,  hy 
commission,  legally  taken  for  the  purpose  of  proving,  (Jiere  state  the 
point  to  be  proved  by  the  testimony,)  which  motion  was  overruled  ly  the 
Court,  and  said  testimony  not  allowed  to  be  read,  on  the  grounds  {Jiere 
set  out  the  grounds  upon  which  the  Court  excluded  the  testimony)  which, 
hy  the  record  aforesaid,  does  not  appear  ;  and  the  judgment  aforesaid, 
in  form  aforesaid  given,  was  given  for  the  said  John  Doe  against  the 
said  Richard  Roe,  whereas  by  the  law  of  the  land,  the  said  judgment 
ought  to  have  been  given  for  the  said  Richard  Roe  against  the  said 
John  Doe,  And  the  said  Richard  Roe  prays  that  the  judgment  afore- 
said, for  the  errors  aforesaid,  and  other  errors  in  the  record  and  pro- 
ceedings aforesaid,  may  be  reversed,  annulled  and  altogether  held  for 
nothing,  and  that  he  may  be  restored  to  all  things  which  he  hath  lost, 
by  occasion  of  the  said  judgment,  &c. 

Thomas  Williams,  plaintiff ^s  attorney. 

Traverse. 

JOHN  DOE,      } 

vs.  >       In  Error. 

RICHARD  ROE.  ) 

And  hereupon  afterwards,  to-wit,  on  the  first  day  of  May,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-six,  the  said  John  Doe, 
by  Simon  Wake,  his  attorney,  freely  comes  here  into  Court,  and  says, 
that  there  is  no  error,  either  in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid  ;  and  he  prays  that  the  Supreme 
Court  of  Judicature,  before  the  aforesaid  Judges  thereof  now  here, 
may  proceed  to  examine,  as  well  the  record  and  proceedings  afore- 
said, as  the  matters  aforesaid,  above  assigned  for  error,  and  that  the 
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judgment  aforesaid,  in  form  aforesaid  given,  may  be  in  all  things  af- 
firmed, &c.     And  therefore  prays  affirmance  of  said  judgment j  &c. 

Simon  Wake,  defendanVs  attorney » 


Judgment    of    Affirmance. 
Supreme  Court — May  Terrn^  1846. 

Present  the  honorable  Joseph  H.  Lumpkin^  Hiram  Warner^  and  Eugenius  A, 

IVisbetj  Judges  of  said  Court. 

RICHARD  ROE,  } 

vs.  >      171  Error, 

JOHN  DOE.      ) 

This  cause  came  on  to  be  heard  on  the  Transcript  of  the  record  of 
the  same,  together  with  the  Bill  of  Exceptions  from  the  Superior 
Court,  holden  in  and  for  the  County  of  Baldwin,  and  was  argued  by 
counsel  ;  on  consideration  whereof,  it  is  considered,  by  this  Court, 
that  the  judgment  of  the  Superior  Court,  in  this  cause,  be  and  the 
same  is  hereby  affirmed.     Judgment  signed  this  May  10,  1846. 

Simon    Wake,  defendant's  attorney. 


Judgment  of  Reversal, 
Supreme  Court — May  Term,  1846. 

Present  the  honorable  Joseph  H.  Lumpkin,  Hiram  Warner,  and  Eugenius  A, 

Nisbet,  Judges  of  said  Court. 

RICHARD  ROE,  } 

vs.  >      In  Error, 

JOHN  DOE.      \ 

This  cause  came  on  to  be  heard  on  the  Transcript  of  the  record  of 
the  same,  together  with  the  Bill  of  Exceptions,  from  the  Superior 
Court,  holden  in  and  for  the  County  of  Baldwin,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  considered  by  the  Court  here, 
that  there  was  error  in  the  Superior  Court,  in  refusing  to  admit  in 
evidence,  the  testimony  of  Charles  Smith  and  other s^  hy  commission 
legally  taken,  upon  the  motion  of  the  plaintiff*  in  error.  {Here  state  the 
errors  assigned  hy  the  Supreme  Court  distinctly.)  It  is  therefore 
considered  by  the  Court  here,  that  for  the  errors  aforesaid,  the 
judgment  of  said  Superior  Court  be,  and  the  same  is  hereby  reversed. 
Judgment  signed  this  May  10,  1846. 

Thomas  Williams,  plaintiff's  attorney. 


Transcript, 

STATE  OF  GYD^GIK— BALDWIN  COUNTY,  May  10,  1846. 

To  the  honorable  Supreme  Court  of  the  State  of  Georgia, 

The  record  and  proceedings  of  the  plaint,  whereof  mention  is  within 

made,  with  all  things  concerning  the  same,  I  certify  at  the  day  and 

place  within  contained,  in  a  certain  schedule  to  this  writ  annexed,  as 

within  I  am  commanded.  James  A.  Meriwether,  J.  S.  C. 

Clerk's  Office,  Superior  Court,  May  10,  1846. 
The  following  is  a  transcript  of  the  records  and  proceedings,  in  the 
Superior  Court,  in  an  action  of  Assumpsit,  in  which  John  Doe  is  plain- 


.^ 
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tiff  and  Richard  Roe  is  defendant,  (here  insert  a  complete  transcript  of 
the  entire  record  of  the  cause. ) 

A  true  extract  from  the  Minutes  and  Records  of  said  Court :  given 
under  my  official  signature  and  seal  of  office, 

[L.  S.]  William  Steele,  Clerk, 


Remittitur, 

Supreme  Court — May  Term,  1846. 

Present  the  honorable  Joseph  H,  Lumpkin^  Hiram  Warner  and  Eu ge- 
nius A,  JVisbety  Judges  of  said  Court, 

RICHARD  ROE  }  _ 

vs.  >      In  Error. 

JOHN  DOE.      ) 
To  THE  HONORABLE  SUPERIOR  CoURT  OF  THE  CoUNTY  OF  Baldwin, 

(Commence  by  setting  out  the  judgment  of  Affirmance,  or  Reversal,  as 
the  case  may  be,  and  then  proceed  as  required  by  Rule  No.  16.) 

Given  under  my  official  signature  and  seal  of  office,  this  May  10,  1846. 
[L.  S.]  Robert  E.  Martin,  Clerk, 


Notice  of  Signing  Bill  of  Exceptions, 

JOHN  DOE  } 

vs  >      Assumpsit,  In  Baldwin  Superior  Court, 

RICHARD  ROE.       S 

The  plaintiff  is  hereby  required  to  take  notice,  that  I  have  pre- 
sented to  the  Honorable  James  A,  Meriwether,  one  of  the  Judges  of 
the  Superior  Courts  of  this  State,  presiding  in  said  Court,  a  Bill  of 
Exceptions  in  the  above  stated  cause;  and  that  said  Bill  of  Exceptions 
has  been  allowed  and  signed.     Dated  May  10,  1846. 

Thomas  Williams,  AtVy, 

pro  Richard  Roe. 

Note. — The  above  notice  must  be  given  within  ten  days  of  the  signing  of  the  Bill  of 
Exceptions,  and  the  original  notice  filed  with  the  other  proceedings  in  the  cause  in  the 
Office  of  the  Clerk  of  the  Superior  Court,  and  a  copy  of  the  notice  must  be  served  by  a 
Sheriff,  Constable,  or  any  Attorney  of  the  Court. 


Bond, 


STATE  OF  GEORGIA,  >  Know  all  men  by  these  presents,  that  we 
Baldwin  County.  ^  Richard  Roe  and  Charles  Smith  security,  both  of 
said  State  and  County,  are  held  and  firmly  bound  unto  John  Doe,  his 
heirs,  executors  and  administrators,  in  the  just  and  full  sum  of  one 
thousand  dollars  ;  for  the  true  payment  of  which,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firml}^ 
by  these  presents,  sealed  with  our  seals,  and  dated  this  May  1,  1846. 
The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bound  Richard  Roe,  (who  is  defendant  in  an  action  of  Assump^ 
sit,  in  Baldwin  Superior  Court,  in  which  action  said  John  Doe  is  plain- 
tiff) intends  to  sue  out  a  Writ  of  Error  in  said  action  of  Assumpsit : 
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now,  should  said  Richard  Roe^  well  and  trul}^,  pay  the  eventual  con- 
demnation money,  in  said  action  of  Assumpsit^  and  all  subsequent 
costs,  provided  said  Writ  of  Error  should  be  determined  against  him, 
then  the  above  obligation  to  be  null  and  void  ;  else,  of  full  force  and 
virtue.! 
Tebted  and  approved,  by  Richard  Roe,    [L.  S.] 

Wm.  Steele,  C.  S.  C.  Charles  Smith,  secHy,    [L.  S.] 


Recognizance, 

STATE  OF  GEORGIA,  ^  'Q^  ]|;  remembered  that  on  the  j^r^^  day  of  May^ 
Baldwin  Cowniy.  ^  {^i  the  year  of  our  Lord,  eighteen  hundred  and 
forty-six,  Richard  Roe,  of  the  city  of  Milledgeville^  in  the  County  afore- 
said, and  Charles  ^Sm^/^  security,  of  the  village  of  Scottsborough,  in  the 
County  aforesaid,  personally  came  before  me,  William  Steele,  Clerk 
of  the  Superior  Court  of  said  County,  and  acknowledged  themselves 
to  owe  to  his  Excellency  the  Governor  of  said  State  and  his  successors 
in  office,  that  is  to  say,  the  said  Richard  Roe  the  sum  of  five  hundred 
dollars,  and  the  said  Charles  Smith  the  sum  of  five  hundred  dollars,  of 
good  and  lawful  money  of  said  State,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements  respectively,  to  the  use  of  the 
said  State,  if  the  said  Richard  Roe  shall  make  default  in  the  condition 
hereunder  written. 

The  condition  of  the  above-written  Recognizance  is  such : — Whereas, 
at  the  late  term  of  Baldwin  Superior  Court,  said  Richard  Roe  was  found 
guilty  of  the  crime  of  Misdemeanor,  And  whereas,  said  Richard  Roe 
has  presented  to  the  honorable  James  Jl.  Meriwether,  one  of  the 
Judges  of  the  Superior  Courts,  presiding  in  the  Court  aforesaid,  and 
has  had  allowed  and  signed  a  Bill  of  Exceptions  to  said  verdict :  now, 
should  the  said  Richard  Roe,  well  and  truly,  be  and  personally  appear, 
from  term  to  term  and  from  day  to  day,  of  said  Superior  Court,  to 
abide  the  final  order,  judgment,  or  sentence  of  said  Superior  Court, 
then  this  Recognizance  to  be  void  ;  else,  of  full  force  and  virtue. 

Tested  aiid  approved,  by  Richard  Roe,   [L.  S.] 

William  Steele,  C.  S.  C.  Charles  Smith,  secHy,^  [L.  S.] 


Affidavit  of  Inability  to  give  Security, 

STATE  OF  GEORGIA,  ^  j^  person,  appeared  before  me,  Charles  Smith, 
Baldwin  Conniy.  ^  one  of  the  Justices  of  the  Peace,  in  and  for  said 
County,  ilzc/tardEoe,  who  being  duly  sworn,  deposethand  saith,thathe 
is  unable,  from  his  poverty,  to  give  the  security  for  the  eventual  costs 
and  condemnation  money,  and  that  his  counsel  has  advised  him  that  he 
has  good  cause  for  a  Writ  of  Error,  in  an  action  of  Assumpsit  lately 
determined  in  the  Superior  Court  of  Baldwin  County,  in  which  John 
Doe  was  plaintiff  and  deponent  was  defendant. 

Sworn  to  and  subscribed,^ 
before  me,  this  May  1 ,  1846.  V  RICHARD  ROE. 

Charles  Smith.  J.  P.       i 
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Judge's  Certificate, 
Supreme  Court — May  Term,  1846. 

RICHARD  ROE  ) 

vs.  >  In  Error, 

JOHN  DOE.      ) 

I  do  hereby  certify  that  in  my  opinion  the  above  cause  was  not  taken 
up  for  delay  only.  Joseph  H.  Lumpkin,  Judge, 


Supersedeas, 
In  Chambers,  May  3,  1846. 

JOHN  DOE      }     ^  .      ■      ^ 

vs.  >  Assumpsit^  in  Baldwin  Superior  Court. 

RICHARD  ROE.  i  ^      '  ^ 

To  the  Clerk  of  the  Superior  Court  of  Baldwin  County  : 

The  Defendant  having  moved  a  Bill  of  Exceptions  in  the  above 
cause,  which  Bill  of  Exceptions  has  been  allowed  and  signed  ;  there- 
fore, we  command  you,  that  you  wholly  cease  from  any  further  pro- 
ceeding whatsoever,  in  relation  to  said  cause,  until  further  order  in  the 
premises.  James  A.  Meriwether,  J.  S.  C. 

Note. — The  above  is  resorted  to  only  in  cases  where  the  Bill  of  Exceptions  is  applied  for 
after  the  term  has  ended,  and  within  the  four  days  allowed.  If  the  Bill  of  Exceptions  is 
tendered  and  signed  by  the  Judge  during  the  Term,  such  Bill  of  Exceptions  operates  as 
such  Supersedeas. 


Attorney's  License, 
SUPREME  COURT  OF  THE  STATE  OF  GEORGIA. 

William  S.  Rockwell,  Esq.,  having  been  admitted  to  practice  in 
the  Superior  Courts  of  this  State,  and  having  produced  satisfactory  evi- 
dence of  good  private  and  professional  character,  and  taken  the  oath 
prescribed  by  a  rule  of  this  Court,  was  on  motion,  admitted  to  plead 
and  practice  therein,  and  is  entitled  to  all  the  privileges  of  a  member 
of  the  Bar  of  the  Supreme  Court  of  Georgia. 

In  testimony  Avhereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  Court,  this  \Oth  day  of  February^  1846. 

[L.  S.]  Robert   E.  Martin,  Clerk, 


CHAPTER    II. 


SUPERIOR  AND  INFERIOR  COURTS. 

The  Superior  Court  shall  have  exclusive  jurisdiction  in  all  criminal  cases 
(except  as  relates  to  people  of  color,  and  fines  for  neglect  of  duty  and  for 
contempt  of  Court,  for  violations  against  road  laws,  and  for  obstructing  water- 
courses, which  shall  be  vested  in  such  judicature  or  tribunal  as  shall  be  or 
may  have  been  pointed  out  by  law,  and  except  in  all  other  minor  offences 
committed  by  free  white  persons,  and  which  do  not  subject  the  offender  or 
offenders  to  loss  of  life,  limb  or  member,  or  to  confinement  in  the  penitentiary  ; 
in  all  such  cases  Corporation  Courts,  such  as  now  exist  or  may  hereafter  be 
constituted  in  any  incorporated  city,  being  a  sea-port  town  and  a  port  of  entry, 
may  be  vested  with  jurisdiction,  under  such  rules  and  regulations  as  the  legis- 
lature may  hereafter  by  law  direct,)  which  shall  be  tried  in  the  county  where 
the  crime  was  committed  ;  and  in  all  cases  respecting  titles  to  land,  which 
shall  be  tried  in  the  county  where  the  land  lies,  and  also  concurrent  jurisdic- 
tion in  all  other  civil  cases,  and  shall  have  power  to  correct  errors  in  inferior 
judicatories,  by  writ  of  Certiorari,  and  to  grant  new  trials  in  said  Superior 
Courts  on  proper  and  legal  grounds :  and  in  all  cases  where  a  new  trial  shall 
be  so  allowed,  the  judge  allowing  the  same  shall  enter  on  the  minutes  of  said 
Court  his  reasons  for  the  same,  and  the  said  Superior  Courts  shall  have  appel- 
late jurisdiction  in  such  other  cases  as  may  be  pointed  out  by  law,  in  cases 
arising  in  inferior  judicatories,  which  shall  in  no  case  tend  to  remove  the  cause 
from  the  county  in  which  the  action  originated.  The  Inferior  Courts  shall 
also  have  concurrent  jurisdiction  in  all  civil  cases,  (except  in  cases  respecting 
the  titles  to  land)  which  shall  be  tried  in  the  county  wherein  the  defendant 
resides  ;  and  in  case  of  joint  obligors,  or  joint  promissors,  residing  in  different 
counties,  the  same  may  be  brought  in  either  county,  and  a  copy  of  the  petition 
and  process  served  on  the  party  residing  out  of  the  county  in  which  the  suit 
may  be  commenced,  shall  be  deemed  sufficient  service,  under  such  rules  and 
regulations  as  the  legislature  have  or  may  direct. 

The  Superior  and  Inferior  Courts  shall  sit  in  each  county  twice  in  every 
year,  at  such  stated  times  as  have  or  may  be  appointed  by  the  legislature. — 
Prin.  Dig.  909. 


1.  The  Superior  Courts  shall  be  held  in  each  county  in  the  respective 
districts  twice  in  every  year,  by  one  or  more  of  the  Judges  of  the  Superior 
Courts. 

2.  The  Inferior  Courts  shall  be  held  twice  in  every  year  in  each  county, 
by  the  Justices  of  the  said  Inferior  Courts,  or  a  majority  of  them. 

3.  The  said  Superior  and  Inferior  Courts,  shall  have  full  power  and  authority 
to  hear  and  determine  all  causes  both  civil  and  criminal,  of  which  they  shall 
severally  have  jurisdiction,  according  to  the  Constitution  and  Laws  of  this 
State,  by  a  jury  of  twelve  men,  to  be  taken  from  the  county,  in  such  manner 
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as  shall  hereinafter  be  prescribed,  according  to  the  usages  and  customs  of 
law. 

4.  (Repealed.) 

5.  The  said  Superior  and  Inferior  Courts  shall  be  Courts  of  Record,  and 
have  power  to  administer  oaths,  and  exercise  all  other  necessary  powers 
appertaining  to  their  jurisdictions  respectively,  according  to  law  ;  and  where 
any  of  ths  said  Courts  shall  fail  to  meet,  the  proceedings  in  such  Courts  shall 
not  thereby  be  discontinued,  but  shall  stand  continued  over  in  the  same  manner 
as  if  such  failure  had  not  been  ;  and  all  witnesses  going  to,  attending  on,  and 
returning  from  any  of  the  said  Courts,  shall  be  free  from  arrest  on  any  civil 
process. 

6.  The  said  Courts  shall  have  power  on  the  trial  of  causes  cognizable  before 
them  respectively  on  ten  days'  notice,  and  proof  thereof  being  previously  given 
to  the  opposite  party,  or  his,  her,  or  their  attorney,  on  motion  to  require  either 
party  to  produce  books  and  other  writings,  in  his,  her,  or  their  possession,  power 
or  custody,  which  shall  contain  evidence  pertinent  to  the  cause  in  question, 
under  circumstances  where  such  party  might  be  compelled  to  produce  the 
same  by  the  ordinary  rules  of  proceeding  in  equity  ;  and  if  the  plaintift' shall 
fail  or  refuse  to  comply  with  such  order,  it  shall  be  lawful  for  the  Court  on 
motion  to  give  judgment  against  such  plaintiff  as  in  case  of  non-suit ;  and  if 
the  defendant  shall  fail  or  refuse  to  comply  therewith,  the  Court  on  motion 
shall  give  judgment  against  such  defendant  as  in  case  of  judgment  by  default ; 
and  the  said  Courts  respectively  shall  have  power  and  authority  to  establish 
copies  of  lost  papers,  deeds,  or  other  writings,  under  such  rules  and  precautions 
as  are  or  may  have  been  customary  and  according  to  law  and  equity. — Act  of 
1799  ;  Prin.  Dig.  420. 


Books  mid  Papers. 

1.  That  from  and  after  the  passing  of  this  Act,  that  the  time  allowed  for  the 
service  of  notices  requiring  the  production  of  books,  papers,  or  other  writings 
to  be  used  as  evidence  upon  the  trial  of  any  cause  cognizable  before  the 
Superior  or  Inferior  Courts  of  this  State,  as  provided  for  in  the  sixth  section 
of  the  judiciary  act  of  seventeen  hundred  and  ninety-nine,  shall  be  as  follows, 
to  wit :  if  the  party  notified  reside  in  the  county  where  said  suit  is  pending, 
shall  be  ten  days  ;  if  out  of  said  county  and  not  more  than  one  hundred  miles 
distant,  fifteen  days  ;  if  over  one  hundred  miles  and  less  than  two  hundred, 
twenty  days  ;  if  two  hundred  miles  or  more,  or  beyond  the  limits  of  this  State, 
sixty  days. 

2.  That  in  case  of  the  service  of  any  notice  as  aforesaid,  where  it  shall  be 
made  clearly  and  satisfactorily  to  appear  to  the  Court  before  which  the  cause 
is  pending,  that  the  party  notified  has  used  due  and  proper  diligence,  but  cannot 
respond  to  said  notice,  that  it  shall  be  continued  at  the  instance  of  the 
parties  notified. — Act  of  1841 ;  pamp.  p.  142. 

Notice  to  produce  Books. 

JOHN  DOE,      )  .      . 

vs.  }  Assumpsit,  in  Houston  Superior  Court. 

RICHARD  ROE.  S  "^ 

The  plaintiff  is  hereby  notified  and  required,  to  produce  on  the  trial 
of  this  cause,  the  original  Books  of  Account  kept  by  him,  containing 
-  the  Account  of  the  defendant  with  the  plahitiff^  upon  which  his  action 
is  founded  ;  and  all  other  Bootes  and  Papers^  in  the  possession  of  the 
plaintiffs  which  relate  in  any  way,  to  said  Account ;  as  they  will  be 
required  to  be  used  in  evidence,  on  the  trial  of  said  cause ;  this  May  1, 
1846.  James  Long,  def^t^s  att^y. 
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STATE  OF  GEORGIA,  ^  j^  person  appeared  before  me,  James  Mack^ 
Houston  County.  ^  ^  Justice  of  the  Peace,  in  and  for  said  county, 
Richard  Roe,  defendant  in  the  within  cause,  wlio  being-  duly  sworn, 
says  that  he  has  reason  to  believe  that  the  Books  of  Account  in  the 
within  Notice  required,  are  in  existence ;  that  he  believes  they  are 
within  the  possession,  power  or  control  of  the  said  Plaintiff,  and  that 
they  contain  material  evidence  for  this  Deponent,  on  the  trial  of  said 
Issue. 


Sworn  to  and  subscribed, 
before  me,  this  May  1, 1846.  }  RICHARD  ROE. 

James  Mack,  J.  P. 


M 


No  notices  under  the  6th  section  of  the  judiciary  act  of  1799,  hereafter  to 
be  served,  shall  be  available,  unless  the  party  for  whose  benefit  they  shall  be 
served,  or  his  agent,  shall  previously  have  nnade  affidavit  (or  his  attorney 
stated  in  his  place)  that  the  deponent  or  attorney  has  reason  to  believe  the 
books  or  papers  required  to  be  produced,  are  or  have  been  in  existence,  that 
he  believes  they  are  within  the  possession,  power  or  control  of  the  person 
notified,  and  that  they  are  material  to  the  issue,  (which  affidavit  shall  be  filed 
in  office  before  the  notice  shall  be  available,)  nor  unless  the  Court  shall  be  of 
opinion  that  the  books  or  papers  sought  to  be  obtained  are  material  to  the 
issue.  And  it  shall  be  deemed  a  sufficient  compliance  with  the  notice,  (whe- 
ther served  heretofore  or  hereafter,)  if  the  party  notified  being  a  resident  of 
any  other  county  of  the  State,  than  that  wherein  the  case  is  pending,  shall 
make  an  affidavit  in  writing  before  some  judicial  officer  of  the  State,  that  the 
books  and  papers  required  and  not  produced,  are  not,  nor  have  been  in  his 
possession,  power  or  control,  since  the  service  of  such  notice.  And  if  the 
person  notified  be  or  reside  without  the  State  at  the  time  of  receiving  such 
notice,  an  affidavit  to  the  foregoing  effect  taken  before  som.e  judge  of  the  Su- 
perior or  County  Court  of  the  State  or  kingdom  in  which  he  may  be  shall  be 
deemed  sufficient. — blth  common  law  rule. 

Note. — If  the  Plaintiff  cannot  produce  the  hoohs  of  account,  required  by  the  Notice  of 
the  Defendant,  he  must  make  the  following  affidavit,  and  it  would  be  better  that  it  should 
be  drawn  up  on  the  back  of  the  notice  served  on  him : 

Flaintiff^s  Affidavit. 
STATE  OF  GEORGIA,  ^  \y\  person  appeared  before  me,  James  Mack,  a 
Homton  Qonniy.  ^  Justice  of  the  Peace,  in  and  for  said  county,  John 
Doe,  plaintiff  in  the  within  cause,  who  being  duly  sworn,  says  that  the 
Books  of  Account  described  in  the  within  Notice,  are  not,  nor  have 
they  been  in  his  possession,  power  or  control,  since  the  service  of  said 
Notice. 

Sworn  to  and  subscribed,  } 
before  me,  this  May  1, 1846.  S-  JOHN  DOE. 

James  Mack,  J.  P.  ^ 

Plaintiff's  Affidavit. 
STATE  OF  PENNSYLVANIA,  ^      Before  me,  Willia7n  Rust,  Judge  of  the 

Philadelphia  County.  >  ^^^^f.y  ^^^^^^^  ^f  g^|^  g^^^^    ^^^  County, 

in  person  came  John  Doe,  who  being  duly  sworn,  deposeth  and  saith, 
that  he  has  instituted  his  action  of  .^ssum,psif  against  Richard  Roe,  in 
the  Superior  Court  of  the  county  of  Houston,  in  the  State  of  Georgia, 
on  an  Open  Account  ;  that  deponent  has  received  from  said  Richard 
Roe  Notice  to  produce  on  the  trial  of  said  cause,  the  original  Books  of 
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Account  and  other  Papers^  containing  the  Account  of  the  said  Richard 
Roe,  contracted  with  deponent;  that  the  Books  and  P^^er^  required, 
cannot  be  produced,  are  not,  and  have  not  been  in  the  possession, 
power,  or  control,  of  deponent,  since  the  service  of  the  said  Notice. 

Sworn  to  and  subscribed,  ') 
before  me,  this  Mut/  5, 1846.  \  JOHN  DOE. 

JVilliam  Rust,  J.  C.  C.      ) 

When  a  merchant  or  tradesman,  being  a  party  to  a  suit  in  any  of  the  Courts 
of  this  State,  shall  be  notified  to  produce  his  books  of  account,  or  any  of  them, 
to  be  used  as  testimony  on  the  trial,  if  the  party  so  notified  shall  transmit  to 
the  Court  in  which  the  case  is  pending,  a  transcript  from  his  books  of  all  his 
accounts  and  dealings  with  the  opposite  party,  together  with  an  affidavit 
(taken  pursuant  to  the  Mty-seventh  common  law  rule  of  court)  that  the  same 
is  a  fair  and  perfect  transcript  as  aforesaid,  and  that  he  cannot  produce  the 
book  or  books  required  without  sufiering  a  material  injury  in  his  trade,  this 
shall  be  deemed  a  compliance  with  the  notice  :  provided,  if  the  adverse  party 
will  swear  that  he  verily  believes  that  the  books  contain  entries  material  to 
him  which  do  not  appear  in  the  transcript,  the  Court  will  grant  him  a  commis- 
sion to  be  directed  to  certain  persons  named  by  the  parties  and  approved  by 
the  Court,  to  cause  the  adverse  party  to  produce  the  book  or  books  required, 
(he  being  first  sworn  that  the  book  or  books  produced  is,  or  are,  all  that  he 
has  that  answer  to  the  description  in  the  notice,)  to  examine  said  books,  and 
to  transmit  to  the  Court  a  fair  statement  of  the  accounts  between  the  parties, 
under  their  hands,  sealed  and  transmitted  as  on  other  commissions,  which 
statement  when  received  shall  be  deemed  a  sufficient  compliance  with  the 
notice. — 59/A  com.  law  rule. 

Transcript, 

A  transcript  of  the  books  of  account,  of  John  Doe,  merchant,  of  the 
city  of  Macon,  in  the  county  of  Bibb,  in  the  State  of  Georgia  ;  relative 
to  the  account  of  Richard  Roe : 

Richard  Roe,  of  Houston  County, 

To  John  Doe,  merchant,  of  Macon,       ....     Dr. 

Jan.   10,  1845.         1  bolt  Cotton  Bagging,  70  y'ds,  at  25,        .  $17  50 
"      15,     ''  1  bag  Coffee,  150  lbs,  at  15,  Sfc 22  50 

STATE  OF  GEORGIA,  ^      j^  person,  appeared  before  me,  John  Doe, 
Bibb  Connty.  ^   ^yho   being  sworn,  deposeth   and    saith,  that 

deponent  has  instituted  his  action  of  Assumpsit,  in  the  Superior  Court 
of  the  county  of  Houston,  against  Richard  Roe,  on  an  open  account, 
which  action  is  now  pending  and  undetermined,  in  said  Court;  that 
deponent  has  received  a  notice  from  said  Richard  Roe,  requiring 
deponent  to  produce  his  books  of  account,  to  be  used  as  testimony, 
on  the  trial  of  the  said  cause  ;  that  the  above  and  foregoing  is  a  full, 
fair  and  entire  transcript  from  deponent's  books,  of  all  his  accounts 
and  dealings  with  the  said  Richard  Roe,  and  that  deponent  cannot 
produce  the  books  required  by  said  notice,  without  suffering  a  material 
injury  in  his  trade. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  5,  1846.  >  JOHN  DOE.     ' 

James  West,  J.  P.  j 
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Defendants  Affidavit. 
STATE  OF  GEORGIA,  )  Personally,  appeared  before  me,  Richard 
Houston  County.  ^  Roe,  who  being  duly  sworn,  deposeth  and 
saith,  tbat  John  Doe,  of  the  city  of  Macon,  in  the  county  of  Bibb,  has 
instituted  his  action  of  Assumpsit,  in  the  Superior  Court  of  said  county, 
against  deponent,  on  an  open  account;  which  action  is  now  pending 
and  undeterniined  in  said  Court;  that  deponent  gave  said  John  Doe 
notice  to  produce  his  hooks  of  account,  on  the  trial  of  said  case,  to 
be  used  as  testimony  ;  that  said  John  Doe  has  furnished  a  transcript 
from  his  books,  in  answer  to  said  notice  ;  that  deponent  verily  believes, 
that  said  transcript  does  not  contain  all  the  dealings  and  transactions, 
between  said  John  Doe  and  deponent,  and  that  the  books  of  account, 
of  the  said  John  Doe,  contain  entries  material  to  deponent's  defence  of 
said  action,  which  do  not  appear  in  said  transcript,  as  aforesaid,  fur- 
nished by  the  said  John  Doe, 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  10, 1840.  >  RICHARD  ROE. 

James  Mack,  J.  P.  j 

Com7nission> 
^^^^iSf/cL^":'^'  }       ^  By  the  Superior  Court  of  said  county. 
To  James  Thomas,  William  Rich  and  Roger  Wall,  or  any  two  of  them. 

Whereas,  at  the  Jlpril  term  of  the  Superior  Court  of  said  county, 

eighteen  hundred  and  forty-five,  John  Doe,  merchant,  of  the  city  of 

Macon,  instituted  his  action  of  Jissumpsit,  against  said  Richard  Roe, 

of  said  county,  on  an  open  account.     And  whereas,  said  Richard  Roe 

notified  said  John  Doe,  to  produce,  at  the  trial  of  said  action,  his  books 

of  account  to  be  used  as  testimony  on  the  trial  of  said  case.       And 

whereas,  said  John  Doe  transmitted  to  said  Court  a  transcript  of  his 

hooks  of  account,  relative  to  the  account  of  said  Richard  Roe.     And 

whereas,  said  Richard  Roe  has  filed  his  affidavit,  stating,  that  he  veril}^ 

believes,  that  the  books  of  account  of  the   said   John   Doe,    contain 

entries  material  to  said  Richard  Roe,  on  his  defence  to  said  action, 

which  do  not  appear  in  said  transcript.     You  are,  therefore,  hereby 

authorized,  to  cause  said  John  Doe,  to  produce  before  you,  the  books 

of  account  of  the  said   John  Doe,  which  in  any  form,   or   manner^ 

contain  the  account,  or  any  item  (hereof,  against  the  said  Richard  Roe  ; 

and  said  books  being  so  produced,  you  are  required   to  swear  the  said 

John  Doe,  that  the  book  or  books  produced  is,  or  are,  all  that  he  has, 

that  answer  to  the  description  in  said  notice,  and  to  examine  said 

books,  and  to   transmit  a  fair  and   full    statement    and   transcript  of 

the  entries  therein,  relating  to  said  Richard  Roe,  to  the  next  Superior 

Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Monday  in 

October  next. 

Witness,  the  honorable  Samuel  Wright,  one  of  the  judges  of  the 
Superior  Courts  of  said  State,  this  June  20,  1846. 

James  Holdfast,  Clerk. 

Notice  to  the  Plaintiff. 
STATE  OF  GEORGIA,  ^      Xo  John  Doe,  merchant :— By  virtue  of  a  com- 
Bibb  County.  ^    mission  to    US    directed,   from   the    honorable 

Superior  Court  of  the  county  of  Houston,  you  are  hereby  notified  and 
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required,  to  produce  before  us,  this  day^  in  the  city  of  Macon,  by  ten 
o'clock  in  the  forenoon,  at  the  court-house,  all  the  books  of  account, 
in  your  possession,  and  paper  or  papers,  which  in  any  manner,  relate 
to  the  dealings  and  transactions  between  yourself  and  Richard  Roe, 
of  said  county  of  Houston, 

Given  under  our  hands  and  official  signatures,  this  July  10,  1846. 

James  Thomas,    ) 
William  Rich,   >  Cora'^rs. 
.  Roger  Wall.      ) 

Plaintiff^'s  Affidavit, 
STATE  OF  GEORGIA,  ^      \^  John  Boe,  merch^ant,  do  solemnly  swear,  that 
BihbGoxxniy.  ^  the  hooks  required  b}^the  notice  of  Richard  Roe, 

to  be  produced  on  the  trial  of  an  action  of  Assumpsit,  instituted  by 
deponent  against  said  Richard  Roe,  in  the  Superior  Court  of  Houston 
County,  and  now  presented  to  the  Commissioners,  appointed  by  said 
Court,  are  all  that  deponent  has,  that  answer  to  the  description,  in 
said  notice,  or  in  any  wise  relate  to  transactions  between  the  depo- 
nent and  said  Richard  Roe  ;  that  the  entire  account  of  said  Richard 
Roe  is  contained  in  said  hooks ;  and  that  deponent  has  not  in  his 
possession,  or  control,  any  other  hook  or  paper,  which  in  any  manner 
relate  to  said  account,  upon  which  said  action  is  founded. 

Sworn  to  and  subscribed,    ^ 
before  me,  this  July  10, 1846.  >  JOHN  DOE. 

James  Roberts,  J.  P.        j 

Return  of  the  Commissioners, 
STATE  OF  GEORGIA,  i      To  the  honorable  Superior  Court  of  the  county 

Bibb  County.  ^  of  HoUSton. 

By  virtue  of  the  Commission  to  us  directed,  dated  the  20th  day  of 
June,  eighteen  hundred  and  forty -five,  requiring  us  to  cause  John  Doe, 
ynerchant,  to  produce  before  us,  the  hooks  of  account,  of  the  said  John 
Boe,  which  in  any  form,  or  manner,  contain  the  account,  or  any  item 
thereof,  against  Richard  Roe  ;  and  said  hooks  being  so  produced,  we 
were  required  to  swear  said  John  Doe,  that  the  hook  or  hooks  produced, 
is,  or  are,  all  that  he  has  that  answer  to  the  description  in  the  notice  ; 
and  to  examine  said  books,  and  transmit  to  the  Court,  to  be  held  on 
the  fourth  Monday  in  October  next,  a  fair  and  full  statement  and 
transcript  of  the  entries  thereof,  relating  to  the  said  Richard  Roe,  we 
did  on  the  tenth  day  of  July,  eighteen  hundred  smd  forty -five,  notify 
said  John  Boe,  to  produce  before  us,  said  hooks  of  account,  and  he 
having  produced  said  books,  was  sworn,  as  in  said  Commission  directed. 
The  following  is  a  full,  fair,  and  complete  transcript  from  said  books, 
of  all  transactions,  in  any  manner  or  form,  relating  to  said  Richard 
Roe,  in  his  dealings  with  said  John  Boe. 

l^Here  insert  the  transcri'pt  from  the  books."] 
Given  under  our  hands  and  official  signatures  this  July  10,  1846. 

James  Thomas,^ 
William  Rich,  >  ComWs. 
Roger   Wall.     } 

Note. — The  packet  may  be  sent  by  mail,  or  delivered  to  some  person,  who  will  return  it 
to  the  Court.  The  same  entries  and  oaths  are  required,  as  in  cases  of  Interrogatories, 
xchich  see. 
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Lost  Papers. 

When  any  person  shall  seek  to  establish  lost  papers  under  the  6th  section  of 
the  judiciary  act  of  1799,  he  shall  present  a  petition  to  the  Superior  Court, 
together  with  a  copy  in  substance  of  the  paper  lost,  as  nearly  as  he  can  recol- 
lect, which  copy  shall  be  sworn  to  by  the  party,  or  proved  by  other  evidence  : 
whereupon  a  rule  ?immay  be  obtained,  calling  upon  the  opposite  party  to  show 
cause  (if  any  he  have)  w^hy  the  copy  should  not  be  established  in  lieu  of  the 
original  so  lost,  which  rule  shall  be  personally  served  on  the  ])arty,  if  to  be 
found  within  the  State,  and  if  he  cannot  be  found,  then  the  said  rule  tiisi  shall 
be  published  in  some  public  Gazette  in  the  State  for  the  space  of  three  months. 
b2d  com.  law  rule. 

Petition. 
STATE  OF  GEORGIA,  ^      To    the   honorable    Superior   Court,    of   said 

Houston  County.  t   CountV. 

The  petition  of  John  Doe.,  respectfully  showeth,  that  heretofore,  to 
wit,  on  the  first  day  of  January^  last  past,  your  petitioner  was  pos- 
sessed, as  of  his  own  right  and  property,  of  an  instrument  in  writing", 
commonly  called  a  jorommor?/ 710^6,  made  and  executed  by  Richard 
Roe,  the  date  whereof,  was  the  twenty-fifth  day  of  December,  eighteen 
hundred  ixwdi  forty-four ;  that  said  note  was  for  the  sum  oi one  hundred 
dollars ;  payable  to  your  petitioner,  or  hearer,  and  due,  one  day  after 
date,  (a  copy  of  which  note,  is  hereunto  annexed.)  That  on  the  said 
first  day  of  January,  last  past,  said  7iote  was  totally  and  entirely  de- 
stroyed by  fire,  the  same  being  due  and  unpaid  ;  wherefore,  your  peti- 
tioner prays  the  establishing  of  the  copy  note  hereunto  annexed,  in 
lieu  of  the  original  so  destroyed,  and  as  in  duty  bound,  your  petitioner 
will  ever  pray,  &c.     This  April  20,  1845. 

Simon  Wake,  pefr^s  atfy. 

Copy  Note, 

One  day  after  date,  I  promise  to  pay  John  Doe,  or  bearer,  one  hundred 
dollars,  for  value  received,  this  2bth  December,  1844. 

Richard  Roe. 

Plaintiff's  Affidavit. 
STATE  OF  GEORGIA,  ^  In  person,  appeared  before  me,  John  Doe,  who 
Houston  Coniiiy.  ^  being  sworn,  deposeth  and  saith,  that  he  was 
possessed,  as  of  his  own  right  and  property,  of  the  original  note,  of 
which  the  above  is  a  copy,  as  he  believes,  and  as  near  as  he  can 
recollect ;  that  said  note  being  due  and  unpaid,  was  destroyed  by  fire, 
on  the^r^^  day  oi  January,  last  past. 

Sworn  to  and  subscribed         ^ 
before  me,  this  .Rpril  20,  1S45.  C  JOHN  DOE. 

James  Mack,  J.  P.  ) 

Rule  Nisi. 
STATE  OF   GEORGIA— HOUSTOJY  COUNTY. 
Superior  Court — Jipo'il  Term,  1846. 
Present  the  honorable  John  J.  Lloyd,  Judge  of  said  Court. 

It  appearing  to  the  Court,  by  the  petition  of  John  Doe,  (and  copy 
note  and  affidavit  thereunto  annexed,)  that  said  John  Doe  was  pos- 
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sessed  of  the  original  note^  in  said  petition  mentioned,  and  that  said 
original  note  has  been  destroyed  by  fire  ;  and  he,  the  said  John  jDoe, 
praying  the  establishing  of  the  said  copy  note^  in  lieu  of  the  original  so 
destroyed  ;  it  is,  therefore,  ordered,  that  said  Richard  Roe  show  cause, 
(if  any  he  have,)  by  the^n^^  day  of  the  next  term  of  this  Court,  why 
the  said  cop)^  note  should  not  be  established,  in  lieu  of  the  original 
destroyed^  as  aforesaid.  And  it  is  further  ordered,  that  a  copy  of 
this  rule  be  served,  personally,  on  said  Richard  Roe^  if  to  be  found 
witbin  this  State,  and  if  not,  that  it  be  published  in  the  Southern 
Recorder,  three  months,  previous  to  the  next  term  of  tliis  Court. 
^  true  extract  from  the  Minutes,  this  May  1,  1845. 

James   Holdfast,  CVk, 

Ride  Absolute. 


Superior  Covky— October  Term,  1846. 

Motion  to  establish  destroyed  paper. 


JOHN  DOE       ^ 


RICHARD  ROE.  S 

It  appearing  to  the  Court  that  the  order  of  the  Court,  granted  at  the 
last  Term,  has  been  duly  served  (or  published)  as  therein  directed,  by 
the  affidavit  of  Peter  Short,  and  no  cause  being  shown  in  opposition  to 
said  Motion;  it  is,  therefore,  ordered  and  adjudged,  that  said  rule  nisi 
be  made  absolute,  and  that  said  copy  note  be,  and  the  same  is  hereby, 
established  in  lieu  of  the  destroyed  original ;  and  it  is  further  ordered, 
that  the  clerk  furnish  John  Doe  with  a  certified  copy  of  the  said  estab- 
lished 7iote,  and  of  this  rule,  upon  application  and  payment  of  costs.. 


Arbitration. 

30.  In  all  matters  submitted  to  reference  by  parties,  in  a  suit  under  a  rule  of 
court  or  other  agreement  in  writing,  signed  by  the  parties,  judgment  shall  be 
entered  up  by  the  party  in  whose  favor  the  award  is  given,  and  execution  shall 
issue  for  the  sums  awarded,  to  be  paid  as  they  respectively  become  due,  and 
to  be  levied  on  the  property  of  the  party  against  whom  the  judgment  shall 
have  been  entered  up,  and  such  other  proceedings  shall  be  had  thereon  by  the 
Court,  as  in  cases  of  judgments  entered  up  on  verdicts  of  juries.  Provided, 
that  no  judgment  shall  be  entered  upon  an  award,  where  it  shall  appear  any 
other  cause  or  causes  stand  on  the  docket  of  the  Court,  against  the  defendant  or 
defendants,  undetermined,  before  the  cause  in  which  a  rule  or  other  agreement 
in  writing  for  arbitration  is  entered. — Act  of  1799  ;  Prin.  Dig.  427. 

Submission  to  Referees. 
Superior  Court — April  Term,  1846. 

JOHN  DOE       •) 

vs.  }      Assumpsit. 

RICHARD  ROE.  )  ^ 

Present  the  Honorable  John  J.  Lloyd,  Judge  of  said  Court. 

It  is  ordered  by  the  consent  of  both  parties  in  this  cause,  that  the 
matters  in  difference  in  said  cause,  be  referred  to  the  award  and  arbi- 
trament of  Charles  Smith  and  William  Johnson,  with  power  to  them,  if 
deemed  necessary,  to  select  an  umpire ;  and  that  they  report  in  the 
premises  at  the  next  Term  of  this  Court. 

A  true  extract  from  the  Minutes,  this  May  1,  1845. 

James  Holdfast,  Clerk, 


w 
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Return  of  the  Referees, 
vs.  i  October  Term.  1845.     Award,  ^c. 

RICHARD  ROE.  >  ^ 

To  the  honorable  Superior  Court ^  of  Houston  County  : 

Whereas,  at  the  April  term  of  said  Court,  eighteen]  hundred  and 
forty -five^  the  above  parties  referred  to  our  arbitrament  and  award,  an 
action  of  Assumpsit^  pending  between  them,  in  said  Court.  And, 
whereas,  on  the  first  day  of  May^  eighteen  hundred  and  forty  five^ 
after  having  given  notice  to  both  parties,  to  appear  before  us  at  Perry^ 
we  proceeded  to  examine  the  merits  of  said  cause  and  the  evidence, 
without  the  interposition  of  an  umpire  :  we  do  determine  and  decide  as 
follows,  to  wit :  said  Richard  Roe  is  to  pay  said  John  Doe  the  sum  of 
seventy-five  dollars,  for  his  principal  debt,  and  the  sum  of  fifteen  dol- 
lars for  his  costs,  and  that  said  action  of  Assumpsit^  be  entered  settled^ 
upon  the  payment  of  said  sums.  John  \Vest,      I  t>  ^ 

Willis  Hall,  S  -^V^^^es, 

Judgment.  * 

^^"  Whereupon,  it  is  considered  by  the  Court,  that  the  Award  of  the  refe- 
rees be  and  the  same  is  hereby,  made  the  judgment  of  the  Court :  that 
the  plaintiff  recover  against  the  defendant,  the  sum  of  seventy  five 
dollars,  for  his  principal  debt,  and  the  sum  oi  fifteen  dollars,  for  his 
costs,  in  this  behalf  laid  out  and  expended,  and  the  defendant  in 
mercy,  &c.     Judgment  signed  this  Oct.  21,  1845. 

Simon  Wake,  pPff^s  Atfy,    ^ 


Certiorari, 

54.  Where  either  party  in  any  cause  in  any  Inferior  Court  shall  take  excep- 
tions to  any  proceedings  in  any  case  affecting  the  real  merits  of  such  cause, 
the  party  making  the  same  shall  offer  such  exceptions  in  writing,  which  shall 
be  signed  by  himself,  or  his  attorney  ;  and  if  the  same  shall  be  overruled  by 
the  Court,  it  shall  and  may  be  lawful  for  such  party,  on  giving  twenty  days' 
notice  to  the  opposite  party  or  his  attorney,  to  apply  to  one  of  the  judges  of  the 
Superior  Court,  and  if  such  judge  shall  deem  the  said  exceptions  to  be  suffi- 
cient,'he  shall  forthwith  issue  a  writ  of  Certiorari,  directed  to  the  clerk  of  such 
Inferior  Court,  requiring  hinri  to  certify  and  send  up  to  the  next  Superior 
Court,  to  be  held  in  the  said  county,  all  the  proceedings  in  the  said  cause,  and 
at  the  term  of  the  Superior  Court  to  which  such  proceedings  shall  be  certified, 
the  said  Superior  Court  shall  determine  thereon,  and  order  the  proceedings  to 
be  dismissed,  or  return  the  same  to  the  said  Inferior  Court  with  order  to  pro- 
ceed in  the  said  cause. — Act  q/*1799  ;   Prin.  Dig.  432. 

Note. — It  will  be  noticed  that  the  statute  refers  to  the  "  Inferior  Court "  and  to  the 
*'  Clerk  of  the  Inferior  Court,"  evidently  meaning  the  Court  of  that  name,  and  not  to  Jus- 
tices' Courts,  nor  any  Court  inferior  to  the  Superior  Court,  and  so  it  must  be  understood  ; 
yet  as  Appeals  are  allowed,  in  most  cases,  from  the  Inferior  to  the  Superior  Court,  and  Cer- 
tiorari but  seldom  resorted  to,  in  carrying  proceeding  from  the  Inferior  to  the  Superior 
Court;  and  as  Certiorari  is  the  only  means  of  carrying  up  cases  from  the  Justices'  to  the 
Superior  Court,  which  has  now  become  frequent,  the  Compiler  thought  it  would  answer  a 
more  valuable  purpose  to  adapt  the  Forms  to  Justices'  Courts.  In  such  cases  the  Excep- 
tions must  not  necessarily  be  in  writing. 

No  Certiorari  will  be  sanctioned  unless  the  alleged  error  be  distinctly  set 
forth  in  the  petition  ;  and  no  other  errors  shall  be  insisted  upon  at  the  hearing 
than  are  stated  in  the  petition. — 14th  com,  law  rule. 

3 
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Exceptions, 

JOHN  DOE  ^  May  term,  1845.  Debt  in  Justices'  Court,  619^A 
RICHARD  ROE.  ^district,  G.  M.,  and  Judgment  for  the  'plaintiff. 

And  now,  comes  the  defendant,  in  proper  person^  and  excepts  to  the 
judgment  rendered  in  the  above  case  for  the  plaintiff :  and  for  cause  of 
exception  to  said  judgment  says  : 

1^^.  Because,  the  Court  decided  contrary  to  law,  in  this,  to  wit  r 
(here  insert  the  error  in  the  decision^  fully  and  distinctly.) 

2dly.  Because,  the  Court  erred  in  its  application  of  the  evidence,  in 
this  to  wit :  {here  insert  the  error  committed,  in  the  application  of  the 
evidence.) 

3dly.  Becaijse,  &c.  &c. 

For  all  which  grounds  of  exception,  the  defendant  excepts  to  said 
judgment,  this  May  1,  1845.  Richard  Roe,  DefH, 

Exceptions  overruled,  by  the  Court. 

James  Mack,  J.  P. 
Notice  to  the  Plaintiff. 
JOHN  DOE,       }       Debt  in  Justices'  Court,  619t.h  district,  G.  M., 
RICHARD  ROE.     )  and  Judgment  for  the  plaintiff. 
The  plaintiff  is  hereby  notified,  that  I  shall  apply  on  the  fifteenth 
proximo^  for  the  writ  of  Certiorari  in  the  above  cause,  on  the  following 
grounds,  to  wit :  (here  state  the  grounds  of  exception^  Sfc.)  in  terms  of 
the  statute,  in  such  case  made  and  provided  ;  this  May  10,  1845. 

Richard  Roe,  DefH. 
Fetition, 
state  of  GEORGLi,  ^      To  the  honorable  Samuel  Patch,  one  of  the 
Houston  County.        ^    Judges  of  the  Superior  Courts. 

The  petition  of  Richard  Roe,  respectfully  showeth,  that  heretofore, 
to  wit,  at  the  JV/ay  term,  of  the  Justices'  Court,  of  the  619^A  district,  G, 
M.,  of  said  county,  there  came  on  to  be  tried,  in  said  Court,  then  and 
there,  a  cause,  which  had  been,  by  John  Doe,  previously  commenced 
against  your  petitioner,  on  denote  of  hand.  And  3^our  petitioner  avers, 
that  at  the  appearance  term  of  said  case,  your  petitioner  filed  his  plea 
of  the  general  issue,  to  said  case.  And  your  petitioner  avers,  that  at 
the  trial  term  of  said  case,  judgment  was  rendered  in  said  case  by 
the  presiding  jt^^^ice^,  in  favor  of  the  plaintiff.  And  your  petitioner 
avers,  that  he  excepted,  in  writing,  to  said  judgment,  on  the  following 
grounds,  to  wit :  {here  insert,  fully  and  at  large,  the  grounds  of 
exception,  as  taken  at  the  time  of^  rendering  the  judgment^  which 
exceptions  were  overruled  by  the  presiding  justices  of  said  Court. 
And  your  petitioner  avers,  that  notice  has  been  given  to  the  plaintiff, 
of  the  application  for  Certiorari,  and  bond  and  security  filed,  and  costs 
paid  in  conformity  with  the  statute,  in  such  case  made  and  provided  : 
wherefore,  your  petitioner  alleges  error,  in  the  said  justices,  in 
rendering  said  judgment,  because,  {here  insert  the  errors  complained  of 
either  of  law,  or  fact,  or  both  at  large,)  therefore,  to  the  end,  that  said 
errors  may  be  corrected,  and  justice  done  to  your  petitioner,  may  it 
please  your  honor  to  grant  unto  your  petitioner,  the  State's  writ  of 


SUPERIOR    AND    INFERIOR    COURTS.  35 

Certiorari,  directed  to  the  said  justices  presiding  in  said  court,  requiring 
thenij  to  certify  and  send  up  the  proceedings  in  said  case,  at  the  next 
term  of  the  Superior  Court,  to  be  held  in  and  for  said  county.  And, 
may  it  please  your  honor  to  grant  unto  your  petitioner,  an  order  for  a 
new  trials  in  said  case,  or  such  other  order,  as  may  seem  to  your  honor 
proper  in  the  premises,  and  in  conformity  with  the  principles  of  law 
and  justice  ;  and  that,  in  the  mean  time,  all  proceeding  in  said 
case,  in  the  court  below^,  be  stayed  ;  and,  as  in  duty  bound,  your 
petitioner  will  ever  pray,  &c.  Richard  Roe,  Pl'ff. 

In  person,  appeared  before  me,  Richard  RoCj  who  being  sworn, 
deposeth  and  saith,  that  the  facts  stated  in  the  above  petition,  for 
Certiorari,  are  true. 

Sworn  to  and  subscribed,      )  -i^^. 

before  me,  this  June  1,  1845.  [  RICHARD   ROE. 

William  Ross,  J.  P.         \ 

1.  From  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for  any  judge 
of  the  Superior  Court  of  this  State  to  sanction  or  grant  aif^  Certiorari,  unless 
the  person  or  persons  aggrieved  and  applying  for  the  same,  shall  have  previ- 
ously paid  all  costs  which  may  have  accrued  on  the  trial  below,  and  have 
given  to  the  magistrate  or  magistrates,  or  justices  of  the  Inferior  Court,  or 
clerk  of  the  Inferior  Court,  as  the  case  may  happen,  good  and  sufficient 
security  for  the  eventual  condemnation  money,  or  any  future  costs  w^hich  may 
accrue. 

Bond, 

STATE  OF  GEORGIA, )  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  ^  Richard  Roe  and  Charles  Smith,  security,  are  held 
and  firmly  bound  unto  John  Doe,  in  the  just  and  full  sura  of  sixty 
dollars,  good  and  lawful  money  of  said  State  ;  for  the  true  payment 
of  which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and,  dated  this  June  1,  1845. 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  said 
John  Doe,  heretofore  instituted  his  action  against  said  Richard  Roe,  in 
the  Justices''  Court  of  the  619^A  district,  G.  M.,  on  v/hich  action  said 
Court  rendered  judgment  in  favor  of  the  plaintiff,  for  the  sum  of  thirty 
dollars.  And,  whereas,  said  Richard  Roe  is  about  applying  for  the 
writ  of  Certiorari,  in  said  case  :  now,  should  said  Richard  Roe  well  and 
truly  pay  the  eventual  condemnation  money,  and  all  future  costs 
which  may  accrue  in  said  case,  then  this  obligation  to  be  void;  else, 
to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  Richard  Roe,  [L.  S.] 

^    James  Jones,  J,  P.  Charles  Smith,  secHy,  [L.  S.] 

2.  The  person  applying  for  said  Certiorari  shall  produce  to  the  judge 
authorised  to  grant  the  same,  a  certificate  from  the  magistrate  or  magistrates, 
or  justices  of  the  Inferior  Court  who  tried  the  case,  or  clerk  of  the  Inferior 
Court,  whose  duty  it  shall  be  to  give  said  certificate,  informing  said  judge  that 
the  costs  have  been  paid,  and  security  given  in  terms  of  this  act. — Act  of 
1811  ;  Prin.  Dig.  437. 
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Justice's  Certificate. 

STATE  OF  GEORGIA,  ^      To  the  honorable  Samuel  Patch,   one  of  the 
Houston  County.       ^  judges  of  the  SupeHor  Courts. 

This  is  to  certify,  that  in  the  case  of  John  Doe  against  Richard  Roe^ 
in  the  Justices^  Court  of  the  619th  District,  G.  M.,  in  which  judgment 
has  been  rendered  for  the  plaintiff,  the  defendant  has  paid  all  costs 
which  have  accrued  on  the  trial,  and  given  bond  and  security  for  the 
payment  of  the  eventual  condemnation  money  and  all  future  costs,  in 
conformity  w^ith  the  statute,  in  such  case  made  and  provided. 

Given  under  pny  hand  and  official  signature,  this  June  1,  1845. 

James  Mack,  J.  P. 


/' 


2.  That  in  all  cases  hereafter  determined,  in  any  of  the  Justices'  Courts  of 
iMs  State,  on  the  appeal,  and  the  party  cast  shall  be  dissatisfied  with  the  deci- 
sion, if  such  party  will  make  an  affidavit  in  writing,  that  he  or  she  is  advised 
and  believes  that  he  or  she  has  good  cause  for  certioraring  the  same  to  the 
Superior  Court,  and  that  owing  to  his  or  her  poverty,  he  or  she  is  unable  to 
pay  the  costs  and  §ive  security  as  required  by  law,  such  affidavit  shall  in  every 
respect  answer  instead  of  the  certificate  of  the  presiding  justice,  that  the  cost 
has  been  paid,  and  security  given  as  now  required  by  law  ;  and  the  judges  of 
the  Superior  Courts  respectively,  shall  grant  writs  of  Certiorari  on  the  produc- 
tion of  such  affidavits,  if  sufficient  cause  be  shown  in  the  petition  and  affidavit, 
any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. — Act  of  1842 ; 
pa?np.  p.  14. 

Plaintiff's  Affidavit  of  Inability  to  give  Security, 

STATE  OF  GEORGIA,  ^  Jn  person  appeared  before  me,  James  Mack, 
Houston  County.  ^  ^^^  ^^  ^^^  Justices  of  the  Peace  in  and  for  said 
county,  Richard  Roe,  plaintiff  m  the  case  stated  in  the  foregoing  peti- 
tion for  Certiorari,  who  being  duly  sworn,  deposeth  and  saith,  that  he 
is  advised  and  believes  that  he  has  good  cause  for  Certiorari,  in  said 
case,  and  that  owing  to  his  poverty,  he  is  unable  to  pay  the  costs  and 
give  security  as  required  by  law  in  cases  of  Certiorari. 

Swora  to  and  subscribed    ) 
before  me,  this  June  1, 1845.  \  v  RICHARD  ROE. 

James  Mack,  J.  P.  ) 

Sanction, 

In  Chambers,  June  2,  1845. — Read  and  Sanctioned. 

To  the  Justices  of  the  Peace,  in  and  for  the  six  hundred  and  nineteenth 
district,  G,  M.,  in  Houston  County. 

Whereas,  Richard  Roe  alleges  by  his  Petition  for  Certiorari,  that 
errors  in  law  and  evidence,  have  been  committed  in  your  Court,  in  a 
certain  cause  lately  determined  therein,  in  which  John  Doe  was  plai7itiff 
and  said  Richard  Roe  defendant;  and  we  being  willing  that  said 
errors,  if  they  exist,  should  be  corrected  :  you  are  hereby  commanded 
and  required,  under  the  penalty  of  the  law,  that  you  certify  and  send 
up  to  cnu-  Superior  Court,  to  be  held  in  and  for  said  County,  on  the 
.fourth  Monday  in  October  next,  under  your  hands  and  seals,  all  the 
facts  and  proceedings  in  said  cause,  as  they  are  of  record  in  your 
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Court;  and  in  the  mean  time  let  all  proceedings  in  said  cause  be 
stayed,  until  further  order;  and  have  you,  at  our  said  Court,  this 
Writ. 

Given  under  my  hand  and  official  signature. 

Samuel  Patch,  J.  S.  C. 

Note. — The  draftsman  should  always  write  out  the  Sanction,  leaving  blanks  for  sums 
and  dates  to  be  filled  up  by  the  judge. 

All  Writs  of  Certiorari  after  having  been  docketed  by  the  clerk  shall  be 
delivered  to  the  magistrate  whose  proceedings  are  the  subject  of  complaint,  and 
written  Notice  shall  be  given  to  the  opposite  party  in  interest,  at  least  ten  days 
before  the  hearing  of  the  cause  ;  unless  the  Certiorari  shall  be  applied  for  and 
sanctioned  within  twenty  days  after  the  decision  complained  of. — Ibtk  com. 
law  rule. 

-  Notice, 
STATE  OF  GEORGIA,  i  j^^^  Doe— You  are  hereby  notified,  that  I  hate 
HovMon  County.  ^  applied  for,  and  have  had  granted,  from  the  hon- 
orable Samuel  Patch,  judge  of  the  Superior  Courts,  the  State's  Writ  of 
Certiorari,  in  the  case  in  the  Justice'' s  Court,  in  and  for  the  619^^  dis- 
trict, G.  M.  in  which  you  were 'plaintiff ,  and  I  defemtant ;  adjudicated 
in  said  Justices^  Court,  at  the  May  term,  in  your  favor.  Said  Writ  of 
Certiorari,  requires  the  Justices  of  said  Court  then  presiding,  to  make 
their  answer,  at  the  next  term  of  the  Superior  Court;  this  July  1,  1845. 

Richard  Roe,  PPff. 

Answer  of  the  Justices  of  the  Peace. 

STATE  OF  GEORGIA,  ) 

Houstm  County.        [     To  the  honorable  Superior  Court  of  said  County. 

In  answer  to  the  Writ  of  Certiorari,  to  us  directed,  (presiding  in  the 
Justices^  Court  of  the  619th  district,  G.  M.,)  dated  June  2,  1845,  the 
undersigned  respectfully  submit,  that  the  following  contains  a  full  and 
complete  Answer  and  correct  statement,  of  the  proceedings  and  evi- 
dence, as  submitted  during  the  progress  and  pendency  of  said  cause,  to 
wit :  at  the  Mpril  term  of  the  Justices^  Court,  eighteen  hundred  and 
forty-Jive^  in  and  for  said  district, /o/m  Doe  commenced  his  action,  in 
said  Court,  against  Richard  Roe,  on  a  promissory  note,  for  the  sum  of 
thirty  dollars.  At  the  appearance  term  of  said  cause,  the  defendant 
appeared,  and  filed  the  plea  of  the  general  issue.  At  the  May  teiiA  of 
said  Court,  said  cause  came  on  to  be  tried,  the  undersigned  presiding  in. 
said  Court.  Upon  the  trial  of  said  cause,  various  questions  of  law  arose 
between  the  parties,  [here  state  the  questions  of  law,  and  how  they  were 
decided.)  There  arose,  also,  various  questions  between  the  parties,  as 
to  the  evidence,  its  legality  and  application,  (hei'e  state  the  evidence, 
and  how  it  was  received  and  applied  by  the  Court.)  The  Court,  there- 
upon, proceeded  to  give  judgment  for  the  plaintiff,  for  the  sum  of 
thirty  dollars,  besides  interest  and  costs.  The  defendant  excepted  to 
the  judgment,  and  presented  his  exceptions,  in  writing,  which  were 
overruled  by  the  Court.  Appended  is  a  copy  of  the  note  sued  upon 
— a  copy  of  the  summons,  and  service — a  copy  of  the  defendant's 
plea,  and  a  statement  of  the  evidence,  submitted  on  the  trial. 
Given  under  our  hands  and  seals,  this  July  1,  1845. 

James, Mack,  J.  P.  [L.  S.] 
John  Jones,  J.  P.  [L.  S.] 
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Note. — The  answer  of  the  Justices  of  the  Peace  must  not  be  written  out  by  either  of  the 
parties,  or  their  attorneys  ',  nor  written  out  by  them  and  transcribed  by  another  person. 

Note. — When  the  magistrates  have  made  out  their  Answer,  which  must  be  full  and 
explicit,  they  then  annex  it,  with  wafers,  or  in  some  other  manner,  to  the  writ ;  they  then 
endorse  on  ihe  writ,  "  The  execution  of  the  within  writ  appears  by  the  schedule  there- 
unto annexed,  July  1, 1845.  James  Mack,  J.  P. 

John  Jones,  J.  P.       ' 

Note. — The  writ  and  answer  must  then  be  returned  to  the  Clerk  of  the  Superior  Court. 

1.  From  and  after  the  passage  of  this  act,  in  all  cases  carried  up  by  writ  of 
Certiorari,  from  a  Justice's  Court,  to  the  Superior  court,  and  the  said  Certiorari 
shall  be  sustained  by  the  said  Court,  and  the  proceedings  in  the  Court  below  set 
aside,  without  furt'|ier  order  ;  and  in  all  cases  carried  up  in  like  manner  from 
a  Justice's  Court,  to  the  superior  Court  as  aforesaid,  and  the  writ  of  Certiorari 
shall  be  sustained,  and  a  new  trial  ordered,  the  plaintiff  in  Certiorari,  provided 
be  finally  succeeds  in  his  cause,  shall  recover  of  the  defendant  all  cost  that  he 
or  she  may  have  been  compelled  to  pay  and  lay  out  before  a  Certiorari  could 
be  granted. 

2.  It  shall  be  the  duty  of  justices  of  the  Peace  in  all  such  cases,  as  are  men- 
tioned in  the  foregoing  section,  to  issue  execution  in  the  name  of  the  prevailing 
party,  for  all  costs  t]p,t  may  have  accrued  in  the  said  case. — Act  of  1831  ; 
Prin.  Dig.  511. 

That  from  and  immediately  after  the  passing  of  this  act,  it  shall  not  be  lawful 
for  any  judge  of  the  Superior  Court  to  sanction  or  grant  any  writ  of  Certiorari 
under  the  provisions  of  the  above  recited  act  (act  o/lSll,)  unless  such  writ 
of  Certiorari  shall  be  applied  for  within  the  term  of  six  months,  next  after  the 
case  has  been  determined  in  the  Court  below. — Act  of  1838  ;  pamph.  p.  54. 


That  where  any  suit  shall  be  brought  to  the  superior  or  inferior  courts  in 
this  State,  and  the  verdict  of  the  jury  shall  be  for  a  sum  under  $30,  the  defend- 
ant shall  not  be  charged  with  more  cost  than  would  have  necessarily  accrued ; 
JProvided^  said  recovery  had  been  before  a  justice  of  the  Peace;  and  the. 
remainder  of  the  court-charges  may  be  retained  out  of  the  sum  so  recovered, 
and  if  the  verdict  of  the  jury  be  not  of  sufficient  amount,  the  plaintiff  shall  be 
bound  to  pay  the  same  ;  Provided^  this  Act  shall  not  extend  to,  and  govern 
cases  where  the  demand  set  forth  in  the  declaration,  shall  be  proven  to  exceed 
the  sum  of  $30.  Provided,  nothing  herein  contained  shall  extend  to  any  case 
sounding  in  damages. — Act  of  1809,  Prin.  Dig.  435. 

2.*  No  special  pleadings  shall  be  introduced  or  admitted  in  either  the  supe- 
rior or  inferior  courts  of  this  State,  (other  than  in  equity,)  which  shall  be 
conducted  in'the  same  manner  as  is  already  pointed  out  by  the  judiciary  system 
of  this  State  now  in  force,  and  that  every  case  shall  be  carried  to  the  jury,  and 
tried  upon  the  petition,  process  and  answer  alone,  without  regard  to  the  prac- 
tice, now  grown  into  use  in  the  several  courts  of  law  in  this  State ;  and  no 
nonsuit  shall  be  awarded  when  the  cause  of  action  is  substantially  set  forth  in 
the  declaration,  for  any  formal  variance  between  the  allegation  and  proof. — 
Act  of  1818  ;  Prin.  Dig.  442. 

1 .  That  from  and  after  the  passing  of  this  Act,  that  if,  from  any  circumstance, 
a  majority  of  the  justices  of  the  Inferior  Court  in  any  of  the  counties  of  this 
State  should  fail  to  attend  at  the  regular  term  of  said  inferior  courts,  or  at  any 
adjourned  term,  it  shall  and  may  be  lawful  for  any  one  of  the  justices  of  the 
inferior  court  in  the  county  where  such  failure  may  take  place,  together  with 
the  sheriff  or  his  deputy,  coroner,  or  constable,  and  the  clerk  of  said  court  to 
adjourn  said  Court  to  such  time  as  they  in  their  judgment  may  think  proper. 
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2.  [See  Ex'r  and  Adm'or.] 

3.  The  clerks  of  the  superior  court  of  this  State  be  authorised,  whenever 
they  are  informed  by  the  presiding  judge  that  it  is  not  possible  for  him  to 
attend  the  regular  term  of  said  court,  from  sickness  or  other  causes,  to  adjourn 
the  same  to  such  time  as  he  may  direct ;  and  shall,  moreover,  advertise  the 
same  at  the  court  house  of  the  countv  in  which  said  court  is  to  be  held,  and 
one  or  more  times  in  some  public  gazette  of  the  State. — Act  of  1823  ;  Prin. 
Dig.  453. 

That  from  and  after  the  passage  of  this  Act,  none  of  the  superior  courts  of 
this  State  shall  be  adjourned  under  the  above  recited  act,  for  any  other  cause 
than  that  of  sickness  of  the  presiding  judge,  or  of  his  family,  or  other  provi- 
dential cause,  which  shall  be  expressed  in  the  order  of  adjournment.— J-C^  of 
1837  ;  pamp.  p.  79. 


HAPTER   III 
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The  judges  of  the  superior  court  shall  be  elected  for  the  term  of  four  years, 
and  shall  continue  in  office  until  their  successors  shall  be  elected  and  qualified, 
removable  by  the  governor  on  the  address  of  two-thirds  of  both  branches  of 
the  general  assembly  for  that  purpose,  or  by  impeachment  and  conviction 
thereon. — Prin.  Dig.  909. 

The  judges  shall  have  salaries  adequate  to  their  services,  established  by  law, 
which  shall  not  be  increased  or  diminished  during  their  continuance  in  office  ; 
but  shall  not  receive  any  other  perquisites  or  emoluments  whatever,  from 
parties  or  others,  on  account  of  any  duty  required  of  them. — Prin.  Dig.  910. 

1.  The  judicial  proceedings  of  the  superior  and  inferior  courts,  of  the  several 
counties  in  this  State,  as  well  as  the  acts  of  the  sheriffs,  clerks,  and  other  public 
officers  of  the  said  several  courts,  shall  be  and  they  are  hereby  declared  to  be 
efficient,  legal,  valid  and  binding  ;  notwithstanding  any  judge  of  the  said  supe- 
rior courts,  justice  or  justices  of  the  inferior  courts,  sheriff  or  sheriffs,  clerk  of 
clerks  of  any  of  the  said  several  counties,  hath  or  have  not  taken  and  subscribed 
the  oath  directed  to  be  taken  and  subscribed  in  the  act,  entitled  an  act  to  com- 
pel all  officers,  civil  and  military,  within  this  State,  to  take  and  subscribe  an 
oath  to  support  the  Constitution  thereof,  passed  the  16th  day  of  February, 
1799. 

2.  This  act  shall  extend  to,  and  have  the  effect  of  legalizing  and  rendering 
valid  all  past  proceedings  and  acts  of  said  courts  and  officers,  as  well  as  all  other 
proceedings  and  acts  of  said  courts  and  officers,  which  may  take  place,  and  be 
had,  from  and  after  the  passing  of  this  act. — Act  0/  1816  ;  Prin.  Dig.  214. 

From  and  after  the  next  election  of  judges  of  the  superior  courts  of  this 
vState,  that  it  shall  be  the  duty  of  the  said  several  judges  to  convene  at  the  seat  of 
government  of  this  State  once  in  each  year,  at  such  a  time  as  they  or  a  ma- 
jority of  them  may  appoint,  for  the  purpose  of  establishing  uniform  rules  of 
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practice  throughout  the  several  circuits  of  this  State  :  and  it  shall  be  the  duty 
of  the  judges  so  convened,  to  notify  such  of  the  judges  who  may  be  absent,  of 
such  rules  or  alterations  of  rules  as  may  be  established  as  aforesaid. — Act  of 
1821  ;  Frin.  Big.  449. 

2.  In  all  cases  in  equity,  "when  the  judge  of  any  circuit  may  be  a  party  to 
such  suit,  or  w^hen  the  complainant  will  and  shall  make  an  affidavit,  that  the 
judge  of  the  circuit  where  the  cause  is  pending,  or  to  be  instituted,  is  interested 
in  the  subject  matter  of  such  cause  in  equit}^,  it  shall  and  may  be  lawful,  for 
any  judge  of  the  siiperior  courts  of  this  State,  to  sanction  such  bills  in  equity, 
and  grant  such  writs  of  injunction,  and  others  as  may  be  according  to  law,  to 
effect  the  object  of  such  bills.— ^c^  of  1830  ;  Prin.  Dig.  468. 

5.  In  all  cases  brought  in  the  said  superior  courts,  or  either  of  them,  where 
either  of  the  judges  thereof  shall  be  a  party,  or  interested  therein,  it  shall  be 
the  duty  of  three  or  more  of  the  justices  of  the  inferior  court,  to  preside  at  the 
trial  of  the  same. — Act  o/ 1801 ;  Prin.  Dig.  433. 

It  shall  be  the  duty  of  the  judges  o^the  superior  courts  of  this  State,  at  the 
opening  or  commencement  of  every  court,  to  give  in  charge  to  the  grand  juries, 
respectively,  the  substance  of  the  sectionscontained  in  the  code,  relative  to 
gambling. — Prin.  Dig.  646. 

It  shall  be  the  duty  of  the  judges  of  the  superior  courts,  at  the  commence- 
ment of  every  term,  to  give  in  charge  to  the  grand  jury  the  substance  and  in- 
tention of  the  sections  of  this  division,  in  reo;ard  to  tradino;  with  slaves. — Prin. 
Dig.  657. 

Note., — In  the  Chapter  on  Grand  Jury  will  be  found  the  statutes  which  the  Judges  are 
specially  required  to  give  in  charge,  except  the  Act  of  1S43  P.  p.  43  and  44,  relative  to  pro- 
viding for  the  education  of  the  poor,  which  will  be  found  in  the  Chapter  on  Education. 

3.  The  judges  of  the  superior  court  in  each  county  shall,  as  often  as  they 
think  proper,  appoint  three  or  more  discreet  persons  to  be  commissioners  of 
the  jail  and  court-house,  which  said  commissioners,  or  one  of  them,  shall  re- 
ceive the  moneys  arising  from  licenses  in  their  respective  counties,  fines  of 
defaulting  jurors,  fines  imposed  by  the  court,  and  the  forfeiture  of  recognizances, 
to  be  a  fund  set  apart  in  each  county,  under  the  direction  of  the  judges,  for 
building  and  repairing  the  jail,  court-house,  pillor}-,  and  stocks,  and  for  the 
support  of  prisoners. — Act  of  1788  ;  Prin  Dig.   171. 

The  judges  of  the  superior  courts,  or  any  one  of  them,  shall  have  power  to  issue 
writs  of  mandamus,  prohibition,  scire  facias,  and  all  other  writs  which  may  be 
necessary  for  carrying  their  powers  fully  into  effect. — Prin.  Dig.  911. 

It  shall  be  the  duty  of  the  judges  of  the  superior  courts,  to  make  a  special 
report  annually  to  the  governor  of  this  State  previous  to  the  meeting  of  the 
general  assembly,  and  by  him  to  be  submitted  to  the  legislature,  of  all  such 
defects,  omissions,  or  imperfections  in  this  code,  as  experience  on  their  several 
circuits  may  suggest. — Prin.  Dig.  662. 

59.  And  the  said  judges,  or  any  of  them,  shall  have  power  to  perpetuate 
testimony  on  such  terms  and  in  such  manner  as  is  usually  practiced  in  courts 
of  equity.— ^c^  of  1799  ;  Prin.  Dig.  432. 

It  shall  and  may  be  lawful  for. the  judges  of  the  superior  courts  in  this  State, 
and  they  are  hereby  authorised  to  alternate  in  their  districts  from  and  immedi- 
ately after  the  first  day  of  January  next,  any  law  to  the  contrary  notwithstand- 
ing.—^c/  of  1806  ;  Prin.  Dig.  43.4 

55.  The  said  superior  courts  shall  have  power  to  correct  errors,  and  grant 
new  trials,  in  any  cause  depending  in  any  of  the  said  superior  courts,  in  such 
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manner  and  under  such  rules  and  regulations  as  they  may  establish,  and  accor- 
ding to  law,  and  the  usages  and  customs  of  courts. 

57.  In  any  case  which  has  arisen  since  the  signing  of  the  present  constitu- 
tion, or  which  may  hereafter  arise,  of  a  verdict  of  a  special  jury  being  given, 
contrary  to  evidence  and  the  principles  of  justice  and  equity,  it  shall  and  may 
be  lawful  for  the  judge  presiding  to  grant  a  new  trial  before  another  special 
jury,  in  the  manner  prescribed  by  this  act.  Provided,  that  twenty  days'  notice 
be  given  by  the  party  applying  for  such  new  trial  to  the  adverse  party  of  his 
intention,  and  the  grounds  of  his  application.  And  the  said  judge  shall  in  all 
cases  of  application  for  new  trials,  or  correction  of  errors,  enter  his  opinion  on 
the  minutes  of  the  court  for  his  determination  on  each  respective  case. — Act 
0/1799;  Frin.  Dig. 

A  motion  for  a  new  trial  shall  not  operate  as  a  supersedeas,  unless  an  order 
to  that  effect  be  entered  on  the  minutes  ;  and  in  every  application,  for  a  new 
trial,  a  brief  of  the  testimony  in  the  cause,  shall  be  filed  by  the  party  applying 
for  such  new  trial,  under  the  revision  and  approval  of  the  court. — 615^  com. 
law  rule. 

1.  That  from  and  after  the  passing  of  this  act,  it  shall  be,  and  it  is  hereby 
made  the  duty  of  the  judges  of  the  superior  courts  to  write  out  in  a  fair  and 
legible  hand,  and  place  upon  the  minutes  of  said  courts  respectively,  their  de- 
cisions and  judgments  in  full,  in  all  cases  of  motions  for  new  trials,  whether  the 
same  be  granted  or  rejected  by  them,  and  in  all  cases  of  decisions  or  judgments 
upon  writs  of  certiorari,  mandamus,  and  habeas  corpus  and  demurrer,  and  upon 
all  motions  in  arrest  of  judgment,  as  soon  after  the  making  and  argument  of 
said  motions,  or  the  renditions  of  said  decisions  or  judgments,  as  the  nature  and 
.circumstances  of  the  case  will  permit. 

2.  That  immediately  after  said  decisions  or  judgments  shall  be  rendered  and 
placed  upon  the  minutes  of  said  courts  respectively,  it  shall  be  the  duty  of  the 
clerks  of  said  superior  courts  to  send  the  originals  thereof  by  mail,  or  other 
safe  conveyance,  to  his  excellency  the  governor  of  the  State,  who  is  author- 
ised, and  hereby  required  within  all  the  month  of  August  next  ensuing  the 
passage  of  this  act,  and  annually  thereafter,  to  cause  the  said  written  decisions 
or  judgments,  whenever  the  same  shall  be  of  general  interest  to  the  people,  to 
be  propely  collated  in  their  order,  and  a  good  and  sufficient  index  made  thereto, 
and  an  edition  of  five  hundred  copies  thereof  printed  and  published  in  pamphlet 
form,  by  contracting  for  the  printing  and  publishing  of  the  same  within  this 
State,  upon  the  cheapest  and  most  advantageous  terms. 

3.  That  immediately  after  the  publication  of  said  decisions  or  judgments, 
his  excellency  the  governor  shall  transmit  one  copy  thereof  to  each  of  the 
judges  of  the  superior  courts,  and  one  copy  to  each  of  the  inferior  courts  of 
this  State,  and  make  sale  of  the  remaining  copies  upon  such  terms  and  in  such 
manner  as  to  him  shall  seem  best  for  the  interest  of  the  State  ;  and  that  the 
expense  of  collating,  indexing  and  publishing  said  decisions  or  judgments  shall 
be  paid  by  his  excellency  the  governor  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated  ;  and  the  money  accruing  from  the  sale  of  said  remain- 
ing copies  shall  be  paid  into  the  treasury  of  this  State. — Act  of  1841;  pamp.p. 
132. 

58.  All  new  trials  shall  be  had  by  a  special  jury,  to  be  taken  from  the  grand 
jury  list  of  the  county.— J.c^  o/1799  ;  Prin.  Dig.  432. 

1.  That  from  and  after  the  passage  of  this  act,  the  judges  of  the  superior 
courts  in  this  State,  shall  severally  have  the  power  to  appoint,  temporarily,  a 
clerk  or  sheriff  in  any  county  in  which  there  may  be  a  vacancy  in  either  of 
said  offices,  at  the  time  provided  by  law  for  the  holding  of  said  courts. 
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2.  That  the  sheriff  so  appointed,  shall  only  hold  his  office  during  the  term 
of  the  court  at  which  he  was  appointed,  and  the  clerk  so  appointed,  by  virtue 
of  the  authority  aforesaid,  shall  hold  his  office  during  the  term,  and  for  four  days 
thereafter. 

3.  That  if  any  county  shall  refuse  or  neglect  to  elect  a  clerk  or  sheriff,  for 
sixty  days  after  a  vacancy  shall  have  occurred  in  either  of  the  said  offices,  that 
suitors  and  plaintiffs  may  apply  to  any  clerk  or  sheriff  of  an  adjoining  county, 
and  have  the  required  duty  performed  by  them  or  either  of  them,  in  the  same 
manner  as  a  clerk  or  sheriff  in  said  county  might  have  done. — Act  of  1842 ; 
pamp.  p.  163. 

From  and  after  the  25th  of  November  next,  the  judges  of  the  superior  courts 
of  this  State  be,  and  they  are  hereby  prohibited  from  practicing  as  attorneys, 
proctors  or  solicitors  in  the  district  or  circuit  courts  of  the  United  States  for 
the  district  of  Georgia. — Act  of  1824;  Frin.  Dig.  458. 

That  no  person  who  has  been,  or  may  hereafter  be  elected  to  the  office  of 
the  judge  of  the  superior  court  of  this  State,  shall  plead  or  practice  in  any  of 
the  courts  of  law  or  equity  of  this  State,  within  the  judicial  district  for  which 
he  may  be,  or  may  have  been  elected,  between  the  time  of  his  election  and 
qualification  as  judge  of  the  superior  court,  and  any  person  violatingThe  pro- 
visions of  this  act,  shall  be  guilty  of  a  misdemeanor  and  punished  accordingly, 
at  the  discretion  of  the  court — Provided  always,  that  this  act  shall  not  prevent 
any  such  person  from  appearing  in  a  prosecuting  or  defending  any  cause  in 
which  he  may  have  been  actually  employed  at  the  time  of  his  election. — Act 
0/1843  ;  pamp.  p.  119. 

Dedimus. 
STATE  OF  GEORGIA. 

By  George  W.  Crawford,  Governor  of  said  State. 

To  the  Honorable,  the  Justices  of  the  Inferior  Court,  of  the  County  of 

Houston. 

Whereas,  in  conformity  with  his  election^  I  have,  this  day,  com- 
missioned John  Doey  one  of  the  Judges  of  the  Superior  Courts,  of  this 
State,  for  the  term  of  four  years,  from  the  date  of  said  commission, 
ensuing ;  and  whereas,  the  said  John  Doe,  cannot  attend  at  the 
Executive  Department,  to  qualify  for  said  office,  without  great  incon- 
venience, I  have  selected  you,  the  said  Justices,  or  a  majority  of  you, 
to  administer  to  him,  the  said  John  Doe,  the  oath  of  office,  as  an- 
nexed*; and  upon  his  taking  and  subscribing  the  same,  you  will 
certify  your  proceedings  to  me,  that  the  same  may  become  a  record. 

Given  under  my  hand  and  the  seal  of  the  Executive,  at  the  Capitol, 
in  Milledgeville,  the  thirtieth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-Jive,  and  of  the  Independence 
of  the  United  States  of  America,  the  sixty-ninth, 

[L.  S.]     By  the  Governor,  George  W.  Crawford. 

John  S.  Weed,  S.  E.  D. 

Oaths. 
STATE  OF  GEORGIA,   ^      j^  John  Doe,  do  solemnly  swear,  that  I  will 
Houston  County.         ^  bear  true  faith  and  allegiance,  to  the  State  of 
Georgia,  and  to  the  utmost  of  my  power  and  ability,  observe,  conform 


'   JUDGES    OF    THE    SUPERIOR    COURT.  43 

to,  support  and  defend,  the  Constitution  thereof,  without  any  reserv- 
ation or  equivocation  whatsoever,  and  the  Constitution  of  the  United 
Staler  ;  and  I  do  further  swear ^  that  I  am  not  the  holder  of  any  public 
moneys,  unaccounted  for — so  help  me  God. 

Sworn  to  and  subscribed,  ^ 

before  us,  this  May  1,   1845.  i 

Edwin  M.  Clark,  J.  1.  C.  )-  '  JOHN  DOE. 

Asa  Boyle,  J.  1.  C.  « 

James  Skinner,  J.  1.  C.  J 

STATE  OF  GEORGLi,  ^  i^  John  Doe,  do  solemnly  swear,  that  I  will 
Housto7i  County.  ^  administer  justice,  without  respect  of  persons, 
and  do  equal  right,  to  the  poor  and  rich,  and  that  I  will  faithfully 
and  impartially  discharge  and  perform  all  the  duties  incumbent  on 
me,  as  a  Judge  of  the  Superior  Courts  of  this  State,  according  to  the 
best  of  my  abilities  and  understanding,  and  agreeably  to  the  laws  and 
Constitution  of  this  State,  and  the  Constitution  of  the  United  States 
— so  help  me  God. 

Sworn  to  and  subscribed,  ^ 

'  before  us,  this  May  1,  1845.  '• 

JSdwin  M.  Clark,  J.  L  C.  [>  JOHN   DOE. 

Asa  Boyle,  J.  I.  C.  ' 

James  Skinner,  J.  I.  C.  J 

Commission. 
STATE  OF  GEORGIA. 

By  George  W.  Crawford,   Governor  of  said  State, 
To    THE    Honorable  John  Doe. 

Whereas,  you  have  been  elected,  by  the  Legislature  of  said  State, 
one  of  the  Judges  of  the  Superior  Courts  of  said  State,  for  the  term  of 
fovf  years,  from  this  date,  next  ensuing  : 

These  are,  therefore,  in  virtue  of  such  election,  to  authorise  and 
empower  3^ou,  the  said  John  Doe,  and  you  are  hereby  authorised  and 
empowered,  to  do,  transact  and  perform,  all  and  singular  the  duties 
and  functions  of  a  Judge  of  the  Superior  Courts  of  the  said  State, 
agreeably  to  the  laws  and  Constitution  of  this  State.  This  commission 
to  continue  in  force,  until  a  successor  is  appointed,  in  the  mode  pointed 
out  by  the  Constitution ;  and  for  so  doing,  this  shall  be  your  wftrrant 
and  commission. 

Given  under  my  hand,  and  the  great  seal  of  the  State,  at  the  Capitol, 
in  Milledgeville,  the  thirtieth  day  of  A'pril,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty -five,  and  the  sixty -ninth  of 
American  Independence. 

[L.  S.]     By  the  Governor,  Geo.  W.  Crawford. 

John  S.  Weed,  Sec'fy  of  State, 
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ATTORNEY  AT  LAW. 

No  person  shall  be  debarred  from  advocating  or  defending  his  cause  before 
any  court  or  tribunal,  either  by  himself  or  counsel,  or  both. — Prin.  Dig.  911, 

These  attorneys  are  now  formed  into  a  regular  corps  ;  they  are  admitted  to 
the  execution  of  their  office  by  the  superior  courts  of  Westminster  Hall ;  and 
are  in  all  points  officers  of  the  respective  courts  in  which  they  are  admitted. 
—3  Blac.  Com.  26. 

I  shall  consider  in  this  place,  particularly,  the  liabilities  of  attorneys.  Where 
from  any  neglect,  mismanagement,  or  corruption  of  an  attorney,  the  client 
suffers  any  loss  in  his  suit,  or  otherwise,  he  shall  recover  damages  against 
him.  As  where  in  an  action,  wherein  the  plaintiff  had  a  verdict,  and  the 
defendant  in  that  suit,  having  surrendered  himself  in  discharge  of  the  bail, 
the  attorney  neglected  to  charge  him  in  execution,  whereby  he  was  discharged, 
action  was  held  to  lie  against  the  attorney  for  such  neglect ;  but  the  damages 
will  not  be  to  the  amount  of  the  judgment,  if  the  defendant  in  the  first  action 
was  in  insolvent  circumstances. 

Where  an  attorney  had  a  note  to  collect  against  a  solvent  person,  and  neg- 
lected to  put  it  in  suit  till  he  became  insolvent,  he  was  held  to  be  responsible 
for  the  debt.  So  if  an  attorney  employed  in  a  suit,  should  fail  to  appear  at 
court,  and  should  suffer  the  action  to  be  non-suited,  or  defaulted,  he  v/ould 
be  liable  for  the  consequences. 

If  an  attorney,  in  the  conduct  of  a  suit  against  any  person,  is  guilty  of  any 
dishonest  or  unwarrantable  practices,  he  is  subject  to  an  action  by  the  party 
aggrieved. 

If  any  attorney  should  bring  a  suit,  or  appear  for  any  person  without  au- 
thority, he  will  be  liable  to  an  action. — 1  ^wifVs  Dig.  548. 

An  attorney  will  not  be  liable  for  a  mere  mistake,  or  misjudging  on  point 
of  law,  as  where  he  brings  an  improper  action. 

Though  an  attorney  is  liable  for  a  debt  lost  by  his  negligence,  yet  he  is  not 
of  course  liable  for  the  loss  of  the  evidence  of  a  debt,  and  in  a  suit  brought 
against  him  for  such  loss,  it  is  competent  for  him  to  show  that  the  plaintiff 
had  another  remedy,  which  he  has  successfully  pursued. — 1  Swift^s  Dig.  549. 

An  attorney  who  undertakes  the  collection  of  a  debt,  and  commences  a  suit, 
upon  which  the  debtor  is  held  to  bail,  will  be  liable  to  an  action  by  his  client 
for  negligence,  if  he  neglects  seasonably  to  sue  a  scire  facias,  if  wow  est  inven- 
tus be  returned  on  the  execution. — 1  Swift^s  Dig.  549. 

The  only  connection  between  individuals  that  excludes  one  from  being  a 
v/itness,  is  that  of  attorney  and  client ;  and  to  this  confidence  which  the  client 
must  repose  in  his  legal  adviser,  the  law  has  attached  so  sacred  an  inviolability, 
that  it  will  not  compel,  nor  even  suffer  those  who  are  thus  employed,  to  dis- 
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close  any  facts  stated  to  them  confidentially  in  the  way  of  their  profession, 
even  after  the  cause  in  the  course  of  which  they  were  communicated  is  entirely 
concluded.  Thus,  an  attorney  is  not  bound  to  obey  subpoena  duces  tecum  to 
produce  papers  against  his  client  on  an  indictment  for  perjury.  And  this  rule 
extends  also  to  an  interpreter  who  may  be  employed  on  the  part  of  an  alien, 
ignorant  of  the  language,  to  communicate  his  instructions  to  his  attorney. 
This  protection  does  not  extend  to  any  confidence  but  that  which  is  placed  in 
a  legal  adviser ;  and  physicians  and  Catholic  priests  have  been  compelled  to 
disclose  the  most  delicate  and  confidential  communications. — 2  Swift'^s  Dig. 
410. 

It  is  provided,  also,  that  if  any  serjeant,  pleader,  or  other,  do  any  manner 
of  deceit  or  collusion  in  the  king's  court,  or  consent  unto  it,  in  deceit  of  the 
court,  or  to  beguile  the  court,  or  the  party,  and  thereof  be  attainted,  he  shall 
be  imprisoned  for  a  year  and  a  day,  and  from  thenceforth  shall  not  be  heard 
to  plead  in  that  court  for  any  man  ;  and  if  he  be  no  pleader,  he  shall  be  im- 
prisoned in  like  manner  by  the  space  of  a  year  and  a  day  at  least ;  and  if  the 
trespass  require  greater  punishment,  it  shall  be  at  the  king's  pleasure. — Sch. 
Dig.  89. 

Note. — Judge  Schley  makes  the  following  note  to  the  above  statute  :  "  Counsellors  and 
attorneys,  using  deceitful  practices  in  maintenance  of  their  clients'  causes,  are  punishable 
by  the  common  law,  as  well  as  by  this  statute.  It  is  an  offence  within  this  statute  for  an 
attorney  to  sue  out  an  habere  facias  seisinam,  falsely  reciting  a  recovery  where  there  was 
none,  and  by  color  thereof  to  pUt  the  supposed  tenant  in  the  action  out  of  his  freehold. 
Also,  it  is  an  offence  within  this  statute,  to  bring  an  action  against  a  poor  man,  having  no- 
thing in  the  land,  on  purpose  to  oust  the  true  tenant ;  or  to  procure  an  attorney  to  appear 
for  a  man,  and  confess  a  judgment  without  any  warrant;  or  to  plead  a  false  plea,  known  to 
be  utterly  groundless,  and  invented  merely  to  delay  justice,  and  to  abuse  the  court.  4  Bac. 
Ahr.  492.  These  cases  are  quoted  merely  as  examples,  but  there  are  various  other  cases 
of  fraud  and  deceit  which  come  under  this  statute,  and  which  are  practiced  only  by  un- 
worthy members  of  the  profession." 

Prayen- the  commons  in  this  present  parliament  assembled,  that  where  the 
king  our  sovereign  lord,  of  his  most  gracious  disposition,  willeth  and  intendeth 
indifferent  justice  to  be  had  and  ministered  according  to  his  common  laws,  to 
all  his  true  subjects,  as  well  to  the  poor  as  rich,  which  poor  subjects  be  not 
of  ability  ne  power  to  sue  according  to  the  laws  of  this  land  for  the  redress  of 
injuries  and  wrongs  to  them  daily  done ;  as  well  concerning  their  persons  and 
their  inheritance,  as  other  causes :  for  remedy  whereof,  in  the  behalf  of  the 
poor  persons  of  this  land,  not  able  to  sue  for  their  remedy  after  the  course 
of  the  common  law  ;  be  it  ordained  and  enacted  by  your  highness,  and  by  the 
lords  spiritual  and  temporal,  and  the  commons,  in  this  present  parliament  as- 
sembled, and  by  authority  of  the  same,  that  every  poor  person,  or  persons, 
which  have,  or  hereafter  shall  have,  cause  of  action  or  actions  asjainst  any 
person  or  persons  within  this  realm,  shall  have  by  the  discretion  of  the  chancellor 
of  this  realm,  for  the  time  being,  writ  or  writs  original,  and  writs  of  suhprnm^ 
according  to  the  nature  of  their  causes,  therefore  nothing  paying  to  vour  high- 
ness for  the  seals  of  the  same,  nor  to  any  person  for  the  writing  of  the  same 
writ  and  writs  to  be  hereafter  sued  ;  and  that  the  said  chancellor  for  the  time 
being  shall  assign  such  of  the  clerks  which  shall  do  and  use  the  making  and 
writing  of  the  same  writs,  to  write  the  same  ready  to  be  sealed,  and  also  learned 
counsel  and  attornies  for  the  same,  without  any  reward  taken  therefore  ;  and 
after  the  said  writ  or  writs  be  returned,  if  it  be  afore  the  king  in  his  bench, 
the  justices  there  shall  assign  to  the   same  poor  person  or  persons,  counsel 
learned,  by  their  discretions,  which  shall  give  their  counsels,  nothing  taking 
for  the  same :  and  likewise  the  justices  shall  appoint  attorney  and  attornies 
for  the  same  poor  person  or  persons,  and  all  other  officers  requisite  and  neces- 
sary to  be  had  for  the  speed  of  the  said  suits  to  be  had  and  made,  which  shall 
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do  their  duties  without  any  reward  for  their  counsels,  help,  and  business  in 
the  same  ;  and  the  same  law  and  order  shall  be  observed  and  kept  of  all  such 
suits  to  be  made  afore  the  king's  justices  of  his  common  place,  and  barons 
of  his  exchequer,  and  all  other  justices  in  the  courts  of  record  where  any  such 
suit  shall  be. — Sch.  Dig.  144. 

1.  From  and  after  the  passage  of  this  act,  all  contracts  made  and  entered 
into  between  pajTty  or  parties,  plaintiff  or  defendant,  and  attorney  or  attorneys 
at  law,  in  writing  or  otherwise,  shall  be  held  and  deemed  null  and  void,  when- 
ever the  said  attorney  or  attorneys  shall  fail  to  attend  in  person,  or  by  some 
competent  attorney,  to  the  suit  or  suits  which  he  or  they  contracted  to  do 
until  the  rendition  of  a  judgment. 

2.  If  any  attorney  or  attorneys  at  law,  as  aforesaid,  shall  transfer  any  note 
or  notes,  obligation  or  obligations,  in  writing  taken  or  received  for  his  or  their 
services  as  attorney  or  attorneys  as  aforesaid,  and  shall  fail  to  attend  to  the 
suit  or  suits,  in  person  or  by  some  other  competent  attorney,  until  the  rendi- 
tion of  a  judgment,  he  or  they  shall  forfeit  and  pay  to  the  person  or  persons, 
whom  the  same  was  taken  from,  double  the  amount  so  transferred,  recoverable 
in  any  court  having  jurisdiction  of  the  same. — Act  of  1831  ;  Prin.  Dig.  44. 

26.  And  if  any  party,  plaintiff  or  defendant,  be  hereafter  non-suited  or  cast, 
by  reason  of  the  neglect  or  misconduct  of  the  attorney,  who  shall  hereafter 
bring  or  be  employed  in  such  suit,  in  all  cases  the  said  attorney  shall  pay  all 
costs  that  may  accrue  thereby,  and  the  court  shall  immediately  enter  up  judg- 
ment accordingly  for  the  same. — Act  of  1799  ;  Prin.  Dig.  427. 

1.  That  where  any  attorney  shall  institute  a  suit  in  any  of  the  courts  of  this 
State,  for  and  in  behalf  of  any  person  or  persons  who  resides  or  reside  out  of 
this  State,  or  out  of  the  county  in  which  the  defendant  or  defendants  may 
reside,  and  in  which  such  suit  may  be  tried,  such  attorney  shall  be  liable  to 
pay  all  costs,  in  case  such  suit  shall  be  dismissed,  or  the  plaintiff  or  plaintiffs 
be  cast  in  his,  her,  or  their  suit,  and  it  shall  be  lav/ful  for  the  clerk  of  said 
court  to  issue  execution  against  said  attorney  or  attorneys  for  the  amount  of 
the  cost  of  said  suit. 

2.  Where  any  attorney  shall  institute  a  suit  in  any  of  the  counties  of  this 
State  for  any  person  who  resides  out  of  the  county  in  which  such  suit  is 
brought,  and  judgment  shall  be  obtained  thereon,  and  the  sheriff  shall  return 
the  execution,  no  property  to  be  found,  that  then  the  plaintiff's  attorney  shall 
be  bound  for  the  costs  of  said  suit,  and  the  clerk  may  issue  his  execution 
against  the  plaintiff  and  the  attorney  who  brought  said  suit  jointly  for  the 
amount  of  the  cost  of  such  suit ;  and  if  any  attorney  shall  retain  in  his  hands 
any  money  received  by  him  for  any  client,  after  being  by  the  court  ordered  to 
pay  over  the  same  to  the  principal,  he  shall  be  struck  from  the  list  of  attor- 
neys, and  never  more  suffered  to  plead  in  any  of  the  courts  of  this  State. — 
Act  of  1812  ;  Prin.  Dig.  439. 

An  act  to  continue  in  force  the  act  passed  on  the  seventh  of  December, 
1812,  entitled  "  an  act  to  amend  and  explain  the  twenty-ninth  section  of  the 
judiciary  law  of  this  State,"  and  to  require  non-resident  attorneys  to  pay  costs 
in  certain  cases  commenced  by  them. 

Whereas,  it  is  held,  in  some  of  the  judicial  circuits  of  this  State,  that  the 
said  act,  so  far  as  the  same  relates  to  the  liability  of  attorneys  for  costs,  has 
been  repealed  by  the  act  passed  on  the  twentieth  day  of  December,  1834, 
entitled  ''  an  act  to  define  the  mode  in  which  cost,  under  the  act,  entitled 
an  act,  to  revise  and  amend  an  act,  for  ascertaining  the  fees  of  public 
officers  of  this  State,"  passed  18th  December,  1792,  shall  be  taxed  and  col- 
lected in  future,  which  repeal  was  not  contemplated  by  the  legislsture  ;  there- 
fore— 
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1.  That  the  said  first  recited  act  be,  and  the  same  is  hereby  fully  re-enacted, 
and  continued  in  full  force. 

2.  That  it  shall  and  may  be  lawful  for  the  proper  officers  to  demand  and 
receive  their  full  costs  from  any  attorney  who  resides  out  of  this  State,  before 
they  shall  be  bound  to  perform  any  service  in  any  cause  commenced  by  said 
attorney,  where  the  plaintiff  shall  reside  out  of  this  State,  or  any  county 
thereof. — Act  of  1839  ;  pamp.  p.  144. 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  sher- 
iffs, coroners,  justices  of  the  peace,  constables,  clerks  of  the  superior  and  in- 
ferior courts,  and  attorneys  at  law, in  this  State,  upon  application,  to  pay  to  the 
proper  person  or  persons,  his,  her^  or  their  attorney,  any  money  or  moneys 
they  may  have  in  their  hands  ;  and  if  not  promptly  paid,  the  party  or  parties 
entitled  thereto,  his,  her,  or  their  attorney  may  serve  said  officer  with  a  written 
demand  for  the  same ;  and  if  not  then  paid,  for  such  neglect  or  refusal  the 
said  officer  shall  be  compelled  to  pay  at  the  rate  of  twenty  per  cent,  per 
annumi,  upon  the  sum  he  has  in  his  hands,  from  the  date  of  such  just  demand, 
if  good  cause  be  not  shown  to  the  contrary. 

2.  A  copy  of  said  demand  produced  into  court,  verified  by  affidavit,  stating 
when  and  where  the  original  was  served  upon  the  officer,  shall  be  prima  facie 
evidence  of  the  date  and  service  thereof. — Act  of  1822  ;  Prin.  Dig.  453. 

Demand. 

STATE  OF  GEORGIA,  ^  JOHN  DOE  CYu  Fa.   from  the   SU' 

Houston  Conmy.         ^  RICHARD  ROE.  (       perior  CoiUU 

Principal  debt,  $500  ;  interest,  $25  ;  costs,  $15. 
To  Robert  Welch,  Sheriff,  of  said  county ; — You  are  hereby  required 
to  pay  over  to  me,  instanter,  the  amount  of  principal,  interest  and  costs, 
due  on  the  above  j^.  fa.,  collected  by  you  from  the  sale  of  the  defend- 
ant's property,  as  in  default  thereof,  twenty  per  cent,  per  annum  will 
be  required.     May  1,  1846.  Simon  Wake,  PPff's  AtVy. 

Personally,  appeared  before  me,  James  Mack,  a  Justice  of  ihePeace^ 
in  and  for  said  county,  Simon  Wake,  attorney  at  law,  for  the  plaintiff, 
in  the  above  notice,  who  being  duly  sworn,  deposeth  and  saith,  that  he 
served  Robert  Welch,  Sheriff  of  said  county,  with  the  original  of  the 
above  copy  notice  at  Perry,  in  said  .county,  on  the  first  day  of  May, 
eighteen  hundred  ^n^  forty-six. 

Sworn  to  and  subscribed,    j)     • 
befor3  me,  this  July  1, 1846.  >  SIMON  WAKE. 

James  Mack,  J.  F.         J 


1.  From  and  after  the  passage  of  this  Act  it  shall  and  may  be  lawful  for  any 
judge  of  the  superior  courts  in  this  State,  in  term  time  of  any  of  said  superior 
courts,  upon  application  being  made  and  filed  in  writing,  to  cause  a  license  to 
be  issued  by  the  clerk  of  said  court  to  any  attorney  or  solicitor  from  any  of  the 
adjoining  States  or  Territories,  to  plead  and  practice  in  any  of  the  courts  of 
law  and  equity  in  this  State,  as  fully  as  if  such  applicant  were  a  citizen  of 
Georgia  ;  Provided^  said  applicant  shall,  before  the  granting  of  such  license, 
produce  to  the  judge  aforesaid,  a  certificate  from  some  one  of  the  judges  of  the 
superior,  circuit  or  district  courts  of  the  State  or  Territory  of  which  he  is  a 
citizen,  under  the  seal  of  said  court,  stating  that  he  is  of  good  moral  character, 
and  that  he  has  been  regularly  admitted  to  plead  and  practice  law  in  such  State 
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or  Territory,  and  is  at  the  date  of  such  certificate  a  practicing  attorney  of  such 
State  or  Territory. 

2.  The  clerk  of  the  superior  court  who  issues  such  hcense  shall  be  entitled 
to  and  receive  the  same  fee  therefor,  to  be  paid  by  said  applicant,  as  is  usually 
paid  by  persons  admitted,  who  are  citizens  of  this  State. — Act  of  1829  ;  Frin. 
Dig.  43. 


1 


Petition, 


STATE  OF  GEORGIA,  ^      To  the  Honorable    Hugh  Burns,  one  of  the 
Houston  County.        ^  Judges  of  the  Superior  Court  of  said  State. 

The  petition  of  John  Doe,  respectfully  showeth,  that  your  petitioner 
is  a  practicing  Attorney,  in  the  State  of  Alabama^  (in  which  State  peti- 
tioner resides ;  which  appears  from  tjie  accompanying  commission;) 
that  your  petitioner  is  desirous  of  becoming  a  practitioner  of  law,  in  the 
courts  of  the  State  of  Georgia ;  wherefore,  your  petitioner  prays  the 
passing  of  an  order,  by  your  honor,  in  conformity  ^with  the  Statute  in 
such  case  made  and  provided  ;  and,  as  in  duty  bound,  your  petitioner 
will  ever  pray,  &c.     This,  May  1,  1846.  John^Doe. 

Certificate, 
STATE  QY  ALABAMA,  ^      To  the  Judges  of  the  Superior  Courts  of  the 

Barbour  Couaty.  ^  g^^^^  ^^  Georgia. 

This  is  to  certify,  that  John  Doe,  Esq.,  is  of  good  moral  character;  has 
been  regularly  and  legally  admitted  to  plead  and  practice  law,  in  this 
State  ;  and  further,  that  said  John  Doe,  Esq.,  is,  at  the  date  of  this  cer- 
tificate, a  practicing  Attorney,  of  this  State. 

To  jwhich  I  have  caused  the  seal  of  the  Superior  Court,  of  said 
Stdte  and  county,  to  be  annexed,  this  May  1,  1846. 

[L.  S.]  Richard  Roe,  J.  S.  C. 

1.  From  and  after  the  passage  of  this   Act,  the  attorney -general  and  the 
solicitors-general  of  this  State,  shall  be  subject  to  a  rule  of  court  to  compel, 
them  to  pay  over  moneys  collected  by  them  for  the  State,  under  the  same 
rules  and  regulations  as  govern  attorneys  and  counsellors  at  law,  when  they 
neglect  or  refuse  to  pay  over  moneys  collected  for  their  clients. 

2.  Any  practicing  attorney  at  law  when  employed  for  that  purpose  by  the 
governor,  treasurer,  or  comptroller-general,  shall  .be  fully  competent  to  prose- 
cute such  rule  against  any  defaulting  attorney  or  solicitor- general ;  any  la,w, 
usage  or  custom  to  the  contrary  notwithstanding. 

3.  The  judges  of  the  superior  courts  shall  have  power  to  imprison  as  for  a 
contempt,  such  defaulting  solicitor  or  attorney-general,  and  during  such  im- 
prisonment said  courts  shall  have  power  to  appoint,  temporarily,  some  attorney 
to  execute  the  duties  of  such  delinquent  solicitor  or  attorney  general. — Act  of 
1826  ;  Prin.  Dig.  833. 

7.  Whenever  any  public  money  shall  have  been  collected  by  or  paid  over 
to  the  attorney  or  solicitors-general,  and  they  detain  the  same  more  than  one 
month  in  their  hands,  they  shall  pay  twenty  per  centum  per  annum  thereon 
until  it  is  paid  into  the  treasury. — Act  of  1823  ;  Prin.  Dig.  833. 

37.  It  shall  be  the  duty  of  the  State's  attorney  and  solicitors,  or  one  of  them, 
to  prosecute  all  delinquents  for  crimes  and  other  offences,  cognizable  by  the 
said  courts,  and  all  civil  actions  in  which  this  State  shall  be  concerned,  and  to 
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give  advice  or  opinion  in  vi^riting  to  his  excellency  the  governor,  in  questions 
of  law  in  which  the  State  may  be  interested.  And  in  case  it  should  so  happen, 
that  neither  the  State's  attorney  or  solicitors,  or  either  of  them,  can  attend  the 
said  courts,  then  the  judge  presiding  may,  and  he  is  hereby  authorised  and 
required,  to  appoint  some  attorney  at  law,  to  prepare  and  prosecute  the  indict- 
ments and  other  business  of  the  State  ;  and  such  person  so  appointed  shall  be 
entitled  to  the  same  fees  and  emoluments  therein,  as  the  State's  attorney  or 
solicitors  would  have  been  entitled  to. — Act  of  1799  ;  Prin.  Dig.  428. 


,  1.  From  and  after  the  passing  of  this  Act,  all,  and  every  person  or  persons 
whatsoever,  who  are  citizens  of  this  State,  may,  on  application  to  the  judge  of 
the  superior  court,  be  admitted  to  practice  as  an  attorney  ;  Frovided,  such 
person  shall  produce  satisfactory  evidence  of  his  moral  rectitude,  and  shall 
undergo  an  examination  in  open  COTrt,  upon  a  day  assigned  for  that  purpose, 
by  the  judge  ;  any  law,  usage,  or  custom  to  the  contrary  notwithstanding. 

,  2.  The  rule  of  court  relative  to  the  admission  of  attorneys,  which  requires 
the  applicant  to  study  any  particular  length  of  time  in  the  office  of  any  judge 
or  practitioner  of  law,  be,  and  the  same  is  hereby  declared  to  be  abrogated, 
and  void.— Jc^  of  1806  ;  Prin.  Dig.  43. 

Every  person  making  application  for  admission  to  the  bar,  must  apply  to 
some  superior  court  in  this  State,  and  produce  satisfactory  evidence  to  the 
court  of  his  beirg  twenty-one  years  of  age,  of  good  moral  character,  and  of  his 
having  read  law.  A  certificate  of  good  moral  character,  and  of  the  applicant's 
being  of  full  age,  signed  by  any  judge  of  the  superior  court  in  this  State,  or 
any  reputable  practicing  attorney  thereof,  will  be  deemed  sufficient ;  but  from 
all  other  persons,  a  written  affidavit  will  be  required — and  shall  undergo  the 
whole  examination  touching  his  qualification,  in  open  court.  All  applicants 
for  admission  shall  be  examined  on  the  principles  of  the  common  and  statute 
law  of  England,  in  force  in  this  State  ;  the  principles  of  equity  ;  the  constitu- 
tion of  the  United  States,  and  of  the  State  of  Georgia  ;  the  statute  laws  of 
this  State,  and  the  rules  of  court.  And  in  no  case  shall  any  person  be  admitted 
who  shall  not  be  considered  by  the  court  to  be  qualified  for  the  practice  of  the 
law.  And  the  following  oath  shall  be  administered  to  every  applicant  upon 
his  admission,  viz ; 

"  I,  A  B,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I  will, 
justly  and  uprightly,  demean  myself,  according  to  the  laws,  as  an  attorney, 
counsellor  and  solicitor ;  and  that  I  will  support  and  defend  the  Constitution  of 
the  United  States,  and  the  Constitution  of  the  State  of  Georgia — So  help  me 
God." 

After  which  the  following  commission  shall  be  issued  by  the  clerk  : 

STATE  OF  GEORGIA. 

At  a  Superior  Court,  holden  in  and  for  the  County  of  Houston^  at 
April  term,  1846. 

Know  all  men  by  these  presents,  that  at  the  present  sitting  of  this 
court,  A  B  made  his  application,  for  leave  to  plead  and  practice,  in 
the  several  courts  of  law  and  equity  in  this  State  ;  whereupon,  the 
said  A  B  having-  given  satisfactory  evidence  of  his  good  moral  char- 
acter, and  having  been  examined,  in  open  court,  and  being  found  well 
acquainted  with  and  skilled  in  the  laws,  he  was  admitted  by  the  court, 
to  all  the  privileges  of  an  Attorney,  Solicitor  and  Counsellor,  in  the 
several  courts  of  law  and  equity,  in  this  State. 
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In  testimony  whereof,  the  presiding  judge  has  hereunto  set  his  hand 
with  the  seal  of  the  court  annexed,  this  tenth  day  of  Jipril^  in  the 
year  1846. 

[L.  S.]  CD.,  Judge  Superior  Court, 

E.  F.,  Clerk. — Sth  com,  law  rule. 

I  Petition. 

STATE  OF  GEORGIA,  ^  To  the  honorable  Hugh  Burns,  one  of  the  Judges 
Houston  County.        >      of  the  Superior  Courts  of  said  State,  presiding 
3      in  the  county  aforesaid. 
Your  petitioner  respectfully  showeth,  that  with  a  view  to   the  prac- 
tice of  the  law,  your  petitioner  has,  for  a  length  of  time,  applied  him- 
self to  its  study  ;  that  supposing,  now,  he  may  safely  go  into  its  prac- 
tice, he  prays  the  appointment  of  a  committee,  for  his  examination,  at 
such  time  as  may  suit  your  honor,  during  the  present  term  of  the 
court ;    and  as  in  duty  bound,   your  petitioner  will   ever  pray,  &c. 
April  1,  1846.  John  Doe. 

Certificate  of  Character. 

STATE  OF  GEORGIA,  ^  To  the  honorable  Hugh  Burns,  one  of  the  Judges 
Houston  ConniY.  ^  of  the  Superior  Courls  of  Said  State. 
The  undersigned  certifies,  that  he  has,  for  a  number  of  years,  been 
acquainted  with  John  Doe,  Esq.,  that  he  is  twenty-One  years  of  age, 
{and  upwards,)  that  he  is  of  good  moral  character,  and  for  the  lixsi  two 
years,  has  studied  law.     jipril  1,  1846. 

Richard  Roe,  .dtt^y  at  Law. 


1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  Attor- 
ney and  Solicitors  General  of  this  State,  and  they  are  hereby  required,  before 
they  are  qualified  and  enter  upon  the  duties  of  their  respective  ofiices,  to  give 
bond  and  security  to  the  Governor  for  the  time  being,  and  his  successors  in  office, 
which  shall  be  judged  of  and  approved  by  him,  in  the  sum  of  $20,000, 
which  said  bond  shall  be  conditioned  to  pay  over  to  the  Comptroller  General 
of  the  State,  all  moneys  collected  as  Attorney  General  or  Solicitors  of  their 
several  circuits,  or  otherwise,  in  behalf  of  the  State,  to  which  the  State  may 
be  entitled  ;  also,  the  amount  of  all  sums  incurred  by  said  Attorney  and  Soli- 
citors General,  by  reason  of  failure  to  pay  over  the  same  according  to  the  act 
of  1823,  and  do  and  perform  all  other  duties  required  of  them  by  law,  which 
said  bond  shall  be  filed  in  the  Comptroller  General's  office,  subject  to  the 
order  of  the  legislature. 

2.  It  shall  be  the  duty  of  the  Attorney  General  and  Solicitors  General  to 
make  aft  annual  report  of  the  state  and  standing  of  the  claims  in  favor  of  the 
State,  under  their  control,  to  the  Comptroller  General  at  the  commencement 
of  the  session  of  the  legislature,  showing  what  suits  are  instituted,  and  when 
instituted,  and  what  money  may  have  been  collected  during  the  preceding 
year,  also  on  what  cases  collected. 

3.  It  shall  be  the  duty  of  the  Comptroller  General  to  report  to  the  legisla- 
ture at  its  annual  session,  all  arrears  or  neglect  of  duty  by  the  Attorney  Gene- 
ral, or  either  of  the  Solicitors  General;  any  law  to  the  contrary  notwith- 
standing.—JLc?  of  1828;  Frin.  Dig.  834. 

1.  That  in  all  cases  hereafter,  where  any  writ  of  scire  facias  shall  be  issued 
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to  enforce  a  recognizance,  (on  the  criminal  side  of  the  Superior  Court,)  the 
Attorney  General  or  Solicitor  General  shall  be  entitled  to  a  fee  of  five  dollars, 
to  be  taxed  in  the  bill  of  costs. 

2.  That  in  all  cases,  where  an  information  shall  be  filed,  or  a  scire  facias 
shall  be  issued  for  the  purpose  of  procuring  a  forfeiture  of  the  charter  of  any 
corporation,  the  Attorney  General,  Solicitor  General,  shall  be  entitled  to  fee 
of  one  hundred  dollars,  to  be  taxed  in  the  bill  of  costs. — Act.  of  1839  ;  pamp. 
p.  147. 


CHAPTER    V. 
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But  there  is  one  species  of  debts  upon  simple  contract,  which,  being  a 
transaction  now  introduced  into  all  sorts  of  civil  life,  under  the  name  of  Paper 
Credit,  deserves  a  more  particular  regard  ;  these  are  debts  by  bills  of  exchange^ 
and  promissory  notes. — 2  Blac.  Com.  466. 

A  promissory  note  is  a  promise  to  pay  money,  or  any  article  which  is  the 
subject  of  the  sale.  And  it  is  not  under  seal,  it  is,  by  the  common  law,  deemed 
to  be  a  simple  contract,  and  a  consideration  is  essential  to  its  validity.  To 
avoid  the  necessity  of  showing  this,  it  is  the  universal  practice  to  express  it  to 
he  J  for  value  received,  in  the  note  itself.  This  is  prima  facie  evidence  of  a  con- 
sideration, sufficient  to  throw  on  the  maker  the  burden  of  proving  there  was 
no  consideration. — 1  Swift'^s  Dig.  429. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  engagement  in 
writing,  to  pay  a  sum  specified  at  the  time  therein  limited,  to  a  person  therein 
named,  or  sometimes  to  his  order,  or  oftener  to  the  bearer  at  large. — 2  Blac, 
Com.  467  ;  Chit,  on  Bills,  324 ;  1  Sel.  N.  P.  393. 

The  person  who  makes  the  note  is  called  the  maker,  and  the  person  to  whom 
it  is  payable  the  payee,  and  the  person  to  whom  he  transfers  the  interest  by 
endorsement,  the  endorsee. — Chit,  on  Bills,  324. 

1.  Be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same.  That  all  notes 
in  writing,  that  after  the  first  day  of  May,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  five,  shall  be  made  and  signed  by  any  person  or  persons, 
body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  corporation,  banker, 
goldsmith,  nmerchant  or  trader,  who  is  usually  entrusted  by  him,  her  or  them, 
to  sign  such  promissory  notes  for  him,  her  or  them,  whereby  such  person  or 
persons,  body  politic  and  corporate,  his,  her  or  their  servant  or  agent  as  afore- 
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said,  doth  or  shall  promise  to  pay  to  any  other  person  or  persons,  body  politic 
and  corporate,  his,  her  or  their  order,  or  unto  bearer,  any  sum  of  money  men- 
tioned in  such  note,  shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due 
and  payable  to  any  such  person  or  persons,  body  politic  and  corporate,  to  whom 
the  same  is  made  payable,  and  also  every  such  note  payable  to  any  person 
or  persons,  body  politic  and  corporate,  his,  her  or  their  order,  shall  be  assignable 
or  endorsable  over,  in  the  same  manner,  as  inland  bills  of  exchange  are  or  may 
be,  according  to  the  custom  of  merchants ;  and  that  the  person  or  persons,  body 
politic  and  corporate,  to  whom  such  sum  of  money  is  or  shall  be  by  such  note 
made  payable,  shall  and  may  maintain  an  action  for  the  same,  in  such  manner 
as  he,  she  or  they  might  do  upon  any  inland  bill  of  exchange,  made  or  drawn 
according  to  the  custom  of  merchants,  against  the  person  or  persons,  body  politic 
and  corporate  who,  or  whose  servant  or  agent  as  aforesaid,  signed  the  same  ; 
and  that  any  person  or  persons,  body  politic  and  corporate,  to  whom  such  note 
that  is  payable  to  any  person  or  persons,  body  politic  and  corporate,  his,  her  or 
their  order,  is  endorsed  or  assigned,  or  the  money  therein  mentioned  ordered  to 
be  paid  by  endorsement  thereon,  shall  and  may  maintain  his,  her  or  their  action 
for  such  sum  of  money,  either  against  the  person  or  persons,  body  politic  and 
corporate,  who,  or  whose  servant  or  agent  as  aforesaid,  signed  such  note,  or 
against  any  of  the  persons,  that  endorsed  the  same,  in  like  manner  as  in  cases 
of  inland  bills  of  exchange. — Sch.  Dig.  320. 

A  bill  may  be  drawn  payable  to  bearer,  and  in  such  case  it  will  be  transfer- 
able by  delivery ;  and  a  bill  or  note  payable  to  J.  S.  or  bearer  is,  in  legal  effect, 
payable  to  the  bearer,  and  J.  S.  is  a  mere  cypher. — Chit,  on  Billsy  63. 

$100.  On,  or  before,  the  j^r^^  day  of  January  next,  I  promise  to  pay 
John  Doe,  or  bearer,  one  hundred  dollars,  for  value  received ;  this  May 
1,  1846.  ^  Richard  Roe. 


When  a  promissory  note  is  made  by  several,  and  expressed  "we  promise 
to  pay,"  it  is  a  joint  note  only  ;  but  if  a  note  be  signed  by  several  persons,  and 
begin  "  I  promise,"  &c.  it  is  several  as  well  as  joint,  and  the  parties  may  be 
sued  jointly  or  severally. — Chit,  on  Bills,  338  ;   1  Sel.  iV.  P.  400. 

$100.  Six  months  after  date,  we  promise  to  pay  John  Doe,  or  bearer, 
one  hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe. 
John  Stone. 

$100.  Eight  months  after  date,  I  promise  to  pay  John  Doe,  or  bearer, 
one  hundred  dollars,  for  value  received  ;  this  Mayl,  1846. 

Richard  Roe. 
,  John  Stone. 

$100.  Seven  months  after  date,  we,  or  either  of  us,  promise  to  pay 
John  Doe,  or  bearer,  one  hundred  dollars,  for  value  received;  this  May 
1,  1846.  Richard  Roe. 

John  Stone. 


A  bill  or  note  payable  to  the  order  of  the  plaintiff,  maybe  stated  in  the  decla- 
ration to  be  payable  to  him,  and  there  is  no  occasion  to  insert  any  averment  that 
he  made  no  order.— Chit,  on  Bills,  3d6  ;   1  Sel.  JY.  P.  336. 

Where  the  note  is  payable  to  order,  there  must  be  a  written  endorsement  by 
the  payee,  to  vest  the  property  in  the  endorsee,  and  enable  him  to  sue  in  his 
own  name. — 1  Swift^s  Dig.  430. 
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$100.     Two  months  after  date^  I  promise  to  pay  John  Doe^  or  order, 
one  hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe. 
$100.     Two  months  after  date,  I  promise  to  pay  to  the  order  of  John 
Doe^  one  hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

RicHAUD  Roe. 


4.  When  any  person  or  persons  hath  heretofore  or  shall  hereafter  become 
hail  on  recognizance  or  security,  on  bond,  note,  or  other  contract,  and  shall  be 
sued  thereon,  it  shall  and  may  be  lawful  for  such  bail  or  security  on  the  trial 
of  such  case  to  make  special  defence  ;  and  in  case  it  should  appear  to  the  court 
that  one  or  more  of  the  defendants  is  or  are  securities  only,  and  not  interested 
in  the  consideration  of  the  contract  sued  on,  then  and  in  such  case  verdict  and 
judgment  shall  be  entered  accordingly,  and  further  proceedings  had,  and  privi- 
leges exercised  as  hereinbefore  prescribed  in  behalf  of  the  other  securities ; 
provided^  the  plaintiff  shall  in  no  case  be  delayed  by  any  dispute  which  may 
arise  between  the  defendants,  but  the  Court  shall  decide  the  issues,  and  the 
verdict  which  may  have  been  finally  rendered  on  the  issue,  between  the  de- 
fendants, shall  relate  back  to  the  time  of  the  verdict  and  judgment  in  favor  of 
the  plaintifl*. 

5.  In  all  cases  in  which  any  person  or  persons  hath  heretofore  become  secu- 
rity in  the  manner  hereinbefore  specified,  and  judgment  has  been  rendered 
against  him  or  them,  and  execution  has  been  issued  accordingly,  in  which  they 
may  be  able  to  show  that  he  or  they  were  security  only,  and  as  such  hath  or 
have  been  paid  off  and  discharged  such  execution,  such  security  or  securities 
shall  have  the  benefit  thereof,  and  power  to  control  the  same,  for  the  purpose 
of  indemnifying  himself  or  themselves  put  of  the  property  of  the  principal, 

6.  When  any  security  to  any  note,  bond,  or  obligation,  shall  subscribe  him- 
self as  security,  such  statement  appended  to  his  name  on  the  said  note,  bond, 
or  obligation,  shall  be  held  and  taken  as  good  evidence  of  his  being  such  secu- 
rity, and  the  plaintiff  shall  sue  out  original  and  mesne  process  against  him  ac- 
cordingly.—JLci  of  1826  ;  Frill.  Dig.  461. 

That  from  and  immediately  after  the  passage  of  this  act,  it  shall  and  maybe 
lawful  for  any  person  or  persons  who  have  heretofore  become  security  on  any 
note,  bond,  or  other  instrument  in  writing,  and  not  interested  in  the  considera- 
tion, and  judgment  has  been  rendered  against  them,  and  such  security  or  secu- 
rities have  been  heretofore  compelled  to  pay  off  such  judgment,  or  may  here- 
after be  compelled  to  pay  off  such  judgment,  he,  she  or  they,  shall  be  entitled 
to  the  control  of  the  same,  and  be  permitted  to  use  and  control  the  same 
in  as  full  and  ample  a  manner  as  the  party  plaintiff  could  have  done  against 
the  principal  debtor  or  debtors.  Provided  always.  That  it  shall  be  made 
satisfactorily  appear  to  the  court  where  said  judgment  was  rendered,  that  such 
person  or  persons  assuming  to  have  the  control  of  any  judgment  as  aforesaid, 
were  bona  Jide  seciiYity  or  securities  only,  upon  the  original  bond,  note,  or  other 
instrument,  which  was  the  foundation  of  the  judgment.  Provided  further, 
That  this  act  shall  not  affect  the  rights  of  any  bona  fide  purchaser,  without  ac- 
tual notice  of  such  securityship  and  judgment  acquired  before  the  passage  of  the 
same. — Act  of  1845  ;  Pamp.  p.  41. 

Note.— The  party  applying  for  relief  under  these  statutes  should  present  his  petition  to 
the  court,  after  having  given  his  alleged  principal  twenty  days'  previous  notice  thereof, 
and  should  be  prepared  to  prove  the  fact  of  his  being  the  security,  and  of  his  having  paid 
off  the  judgment. 

$100.  One  month  after  date,  we,  or  either  of  us,  promise  to  pay 
John  Doe,  or  bearer,  one  hundred  dollars,  for  value  received;  this  Ma^ 
Ij  1846.  .  Richard  Roe. 

John  Stone,  security. 
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$100.     One  month  after  date,  I  promise  to  pay  John  Doe,  or  bearer, 
one  hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe. 
John  Stone,  security. 

f  100.     One  month  after  date,  we  promise  to  pay  John  Doe,  or  bearer, 
one  hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe. 

John  Stone,  security. 


25.  All  bonds  and  other  specialties,  and  promissory  notes,  and  other  liqui- 
dated demands,  bearing  date  since  the  9th  day  of  June,  1791,  whether  for 
money,  or  other  thing,  shall  be  of  equal  dignity  and  be  negotiable  by  endorse- 
ment, in  such  manner  and  under  such  restrictions  as  are  prescribed  in  the  case 
of  promissory  notes  :  provided  that  nothing  herein  contained  shall  prevent  the 
party  giving  any  bond,  note,  or  other  writing,  from  restraining  the  negotiability 
thereof,  by  expressing  in  the  body  thereof  such  intention. — Act  of  1799  ;  Prin. 
Big.  426. 

$100.  Ten  months  after  date,  I  promise  to  pay  John  Doe  one  hun- 
dred dollars,  for  value  received ;  this  note  not  to  be  negotiable  ;  this 
May  1,  1846.  Richard  Roe. 


That  on  every  bond,  note,  or  other  instrument  in  writing,  or  verbal  contract 
for  the  payment  of  negroes,  produce,  stock,  goods,  or  other  specific  articles,  of 
any  nature  or  kind  whatsoever  ;  the  price  of  such  specific  article  at  the  time  it 
became  due,  upon  such  bond,  note,  or  other  instrument  in  writing,  or  verbal  con- 
tract as  aforesaid,  and  having  respect  to  the  place,  made  payable  according  to 
contract,  if  any,  shall  be  the  sole  and  established  rule  of  valuation  :  and  all  and 
every  such  bond,  note,  or  other  instrument  in  writing,  or  verbal  contract,  for 
specific  articles,  as  aforesaid,  shall  bear  interest  at  eight  per  cent,  from  the  time 
they  become  due,  in  like  manner  as  if  given  for  the  payment  of  money  simply ; 
any  law  to  the  contrary  notwithstanding. — Act  of  1800;  Frin.  Dig.  813. 

Twelve  months  after  date,  I  promise  to  pay  John  Doe,  or  bearer,  ten 
good  Cows  and  Calves,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe.  , 


$100.  One  day  after  date,  I  promise  to  pay  Johri  Doe,  or  bearer, 
one  hundred  dollars,  for  value  received ;  witness  my  hand  and  seal ; 
this  May  1,  1846.  Richard  Roe.     [L.  S.] 

If  it  be  intended  that  the  bill  shall  be  payable  at  a  particular  place,  the  draw-' 
er  should  so  frame  the  bill,  expressly  stating  that  it  shall  not  be  payable  else- 
where, which  he  may  do  either  in  the  body  of  the  bill,  or  in  the  direction  to 
the  drawee,  as  by  the  words,  "  payable  in  London  only,  and  not  otherwise  or 
elsewhere." — Chit,  on  Bills,  61. 

Where  a  note,  or  bill  of  exchange,  is  payable  at  a  particular  place  mentioned 
in  the  note  or  bill,  it  is  not  necessary  for  the  payee,  drawee,  or  endorsee,  to 
present  the  note,  or  bill,  at  the  place,  when  it  arrives  to  maturity,  and  demand 
payment,  for  the  purpose  of  subjecting  the  maker  of  the  note  or  the  acceptor  of 
the  bill ;  but  he  can  maintain  an  action  without  making  such  presentment  and 
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demand.  The  maker  of  the  note,  and  the  acceptor  of  the  bill,  may  tender  pay- 
ment at  the  time  and  place,  and  if  the  payee  or  endorsee,  is  not  present  to  re- 
ceive the  money,  still  the  tender  will  be  good,  and  may  be  pleaded  in  bar  of  an 
action  on  the  bill,  or  note  ;  but  if  no  tender  be  made,  then  an  action  lies  on  the 
note,  or  bill,  though  no  presentment  or  demand  was  made  at  the  place;  But  it 
is  necessary  for  the  payee,  or  endorsee,  to  make  such  presentment  and  demand, 
for  the  purpose  of  enabling  him  to  go  back  on  the  endorser,  in  case  of  the  in- 
solvency of  the  maker  or  acceptor:  for  the  endorser  becomes  liable  on  condi- 
tion that  the  endorsee  uses  due  diligence  in  the  collection  of  the  note,  or  bill. — 
1  Swiflh  Dig.  43i. 

On  the  other  hand,  both  the  courts  agreed  that  if  a  promissory  note  were 
made  payable  generally  in  the  body  of  it,  and  there  "Was  a  memorandum  only, 
at  the  foot ^  denoting  that  payment  should  be  made  at  a  particular  place,  such 
memorandum  would  not  qualify  the  contract,  and  it  was  not  necessary  for  the 
holder  to  allege  or  prove  any  presentment  at  the  particular  place  ;  and  if  it  be 
alleged  in  the  declaration  that  the  defendant  made  the  note  payable  at  the  par- 
ticular place,  and  that  direction  were  not  on  the  instrument  itself,  but  merely 
at  the  foot,  this  even  would  be  a  fatal  misdescription  of  the  instrument. — Chit, 
on  Bills  J  253. 

$100.  Six  months  after  date,  I  promise  to  pa)^  John  Doe,  or  bearer, 
at  the  Commercial  Bank  of  Macon,  in  the  city  of  Macouy  Georgia,  one 
hundred  dollars,  for  value  received  ;  this  May  1,  1846. 

Richard  Roe. 


Bank  Note, 

$100.  Sixty  days  after  date,  I  promise  to  pay  to  the  order  oi  John 
Doe,  at  the  Commercial  Bank  of  Macon,  one  hundred  dollars,  for  value 
received  ;  this  May  1,  1846.  Richard  Roe. 

Note. — For  the  purpose  of  inducing  the  bank  to  discount  it,  the  above  note  must  be  en- 
dorsed by  the  payee  and  one  or  more  responsible  endorsers  after  him. 


A  check,  or  draft,  on  a  banker,  is  a  written  order  or  request,  addressed  to 
persons  carrying  on  the  business  of  bankers,  and  drawn  upon  them  by  a 
party  having  money  in  their  hands,  requesting  them  to  pay  on  presentment, 
to  a  person  therein  named,  or  to  bearer,  a  named  sum  of  money. 

It  nearly  resembles  a  bill  of  exchange,  but  it  is  uniformly  made  payable 
to  bearer,  and  must  be  drawn  upon  a  regular  banker. — Chit,  on  Bills,  322. 

It  was  once  thought,  that  a  check  or  draft  on  a  banker  is  not  negotiable 
generally,  but  only  so  within  the  bills  of  mortality  ;  but  it  is  now  settled, 
that  they  are  as  negotiable  as  bills  of  exchange,  though,  strictly  speaking, 
they  are  not  due  before  payment  is  demanded,  in  which  respect  they  differ 
from  bills  of  exchange  or  promissory  notes,  payable  on  a  particular  day.  By 
a  general  rule  of  law  a  banker's  check  is  not  money,  it  is  a  mere  chose  in  ac- 
tion, not  assignable  and  not  recoverable  by  action  ;  but  in  practice,  they  are. 
taken  in  payment  as  cash. — Chit,  on  Bills.  322. 

It  is  said  that  checks  are  not  protestable  ;  and  this  doctrine  seems  to  be 
correct,  because  checks  are  payable  on  presentment,  and  the  statute  9  &  10 
W.  3.  c.  17  [Sch.  Dig.  108.]  applies  only  to  bills  of  exchange  payable  after 
the  date. — Chit,  on  Bills,  323. 

In  the  ordinary  course  of  business,  a  check  cannot  be  circulated  or  negoti- 
ated so  as  to  affect  the  drawer,  who  has  funds  in  the  hands  of  the  bankers, 
after  banking  hours  of  the  day  after  he  first  issues  it. — Chit,  on  Bills.  323. 
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With  respect  to  the  time  when  checks  should  be  presented  for  payment, 
the  general  rule  seems  to  be,  that  it  suffices  to  present  it  at  any  time  during 
banking  hours  of  the  day  after  it  was  issued. — Chit,  on  Bills^  323. 

Most  of  the  rules  respecting  bills  of  exchange  affect  checks  on  bankers,  and 
therefore  it  may  suffice  to  refer  to  the  preceding  part  of  the  work,  and  to  the 
Index,  tit.  check. — Chit,  on  Bills.  323. 

Check, 

Bank  of  the  State  of  Georgia,  } 
$1000.  Savannah^  May  1,  1846.  \ 

Pay,  to  the  order  of  John  Doe,  one  thousand  dollars. 

Richard  Roe,  Cashier. 
To  the  Cashier  Planters^  Bank,  Savannah, 


A  bill  of  exchange  is  a  security,  originally  invented  among  merchants  in 
different  countries,  for  the  more  easy  remittance  of  money  from  the  one  to  the 
other,  which  has  since  spread  itself  into  almost  all  pecuniary  transactions. 
It  is  an  open  letter  of  request  from  one  man  to  another,  desiring  him  to  pay  a 
sum  named  therein,  to  a  third  person  on  his  account,  by  which  means  a  man 
at  the  most  distant  part  of  the  world  may  have  money  remitted  to  him  from 
any  trading  country.— 2  Blac.  Com.  466  ;  1  SwifPs  Dig.  418  j  1  Sel.  N.  P. 
317. 

Bills  are  foreign  or  inland.  Foreign  bills  are  either  drawn  or  payable  in 
foreign  countries.  Inland  are  drawn  and  payable  in  our  own  country.  There 
is  little  difference  between  them,  excepting  that  foreign  bills  must  be  pro- 
tested by  a  notary  public,  for  non-acceptance  and  non-payment,  and  on  which 
greater  damages  may  be  allowed  than  upon  inland  bills. — 2  Blac.  Com.  467 ; 
1  Sioiflh  Dig.  418  ;   Chit,  on  Bills,  12. 

Besides  these  principal  qualities  which  bills  of  exchange  must  possess, 
there  are  certain  other  matters  proper  to  be  attended  to  in  the  formation  of 
them  :  these  are,  2c?/j/,  that  in  certain  cases  the  instrument  be  properly  dated. 
3c?/y,  that  the  time  of  pa3''ment  be  clearly  expressed.  Athly,  that  it  contains 
an  order,  or,  at  least,  a  request  to  pay.  othly,  that  in  the  case  of  a  foreign 
bill  drawn  in  sets,  each  set  contain  a  proviso  that  it  shall  only  be  payable  in/ 
case  the  others  are  not  paid.  Qthly,  that  it  be  clearly  expressed  to  whom  the 
bill  is  payable.  Ithhj.,  that  when  the  instrument  is  intended  to  be  negotiated, 
there  be  words  inserted,  giving  the  power  of  transfer.  Sthly,  that  the  money 
to  be  paid  be  distinctly  and  intelligibly  expressed.  9thly,  that  in  certain  cases, 
value  received  be  inserted.  lOthly,  that  under  particular  circumstances,  a  bill 
state  whether  it  is  to  be  paid  with  or  without  further  advice,  llthlyy  that  the 
drawer's  name  be  clearly  signed.  12thly,  that  the  bill  be  properly  addressed 
to  the  drawee.  And,  lastly,  that  when  the  bill  is  to  be  paid  at  a  certain 
place,  that  place  be  properly  described. — 1  Sivift^s  Dig.  419  ;  Chit,  on  Bills, 
50. 

A  bill  of  exchange  differs  from  most  other  contracts,  in  the  circumstance 
that  it  has  usually  three  parties,  the  person  making  it,  called  the  drawer  ;  the 
person  to  whom  it  is  directed,  who,  before  the  acceptance,  is  called  the 
drawee,  and  after,  the  acceptor,  and  the  person  in  whose  favor  it  is  drawn, 
who  is  called  the  payee.  Sometimes  there  are  only  two  parties,  as  where  a 
person  draws  a  bill  on  another,  payable  to  his  own  order,  and  a  bill  will  be 
valid  if  there  is  only  one  party,  as  where  a  man  draws  a  bill  on  himself,  pay- 
able to  his  own  order,  and  endorses  it ;  though  this  is  in  the  nature  ot  a  pro- 


^ 


NOTE— CHECK— BILL. 

missory  note,  yet  it  is  declared  on  as  a  bill,  and  has  the  same  operation. — 1 
Swift's  Dig.  418. 

Whenever  any  bill  of  exchange  hereafter  to  be  drawn  or  negotiated  within 
this  State,  upon  any  person  or  persons  of  or  in  any  State,  Territory  or  district 
of  the  United  States,  shall  be  returned  unpaid,  and  shall  have  been  duly  pro- 
tested for  non-payment  in  the  manner  usual  in  cases  of  foreign  bills  of  ex- 
change, the  person  or  persons  to  whom  the  same  shall  or  may  be  payable, 
shall  be  entitled  to  recover,  and  receive  of  and  from  the  drawer  or  drawers, 
or  the  endorser  or  endorsers  of  such  bill  of  exchange,  five  per  cent,  dam- 
ages, over  and  above  the  principal  sum  for  [which]  said  bill  of  exchange  shall 
have  been  drawn,  together  with  lawful  interest  on  the  aggregate  amount  of 
such  principal  sum,  from  the  time  at  which  notice  of  such  protest  shall  have 
been  given,  and  the  payment  of  the  said  principal  sum  and  damages  shall  have 
been  demanded. — Act  of  1823  ;  Prin.  Dig.  454. 

That  all  the  provisions  of  said  act,  [act  of  1823]  be,  and  they  are  hereby 
extended  to  all  bills  of  exchange  hereafter  drawn  (in  the  State,)  upon,  or 
made  payable  any  place  within  the  United  States,  out  of  this  State,  without 
reference  to  the  residence  of  the  drawer  or  acceptor.- — Act  of  1839  ;  pamp. 
p.  59. 

1.  That  on  the  bills  of  exchange  drawn  in  this  State  after  the  31st  day  of 
January  next,  upon  any  place  beyond  the  limits  of  the  United  States,  which 
shall  be  returned  protested  for  non-payment,  it  shall  be  lawful  for  the 
holder  or  holders  thereof  to  recover  from  those  liable  for  the  payment  thereof, 
the  amount  of  the  said  bill  of  exchange,  with  postages,  protests,  other  neces- 
sary expenses  and  interest  upon  the  amount  of  these  sums  from  the  date  of 
the  protest  until  the  time  of  presenting  the  same  for  payment  in  this  State, 
at  the  rate  established  at  the  place  at  which  the  bill  was  payable  ;  and 
also  such  premium  upon  the  face  of  the  bill  and  the  foreign  postages,  protest, 
and  necessary  expenses,  as  good  bills  of  exchange  upon  the  same  place  which 
such  bill  was  made  payable,  or  worth,  at  the  time  and  place  of  its  demand  in 
this  State ;  but  if  such  bills  are  then  and  there  at  a  discount,  the  holder 
shall  deduct  such  discount  upon  and  from  the  items  of  principal,  foreign 
postage,  protest  and  necessary  expenses'. 

2.  It  shall  be  lawful  for  the  holder  of  such  bill  of  exchange,  so  returned 
protested,  as  aforesaid,  also  to  claim  and  receive  from  the  person  or  persons 
liable  therefor,  damages  at  the  rate  of  ten  per  cent,  upon  the  amount  for 
which  the  said  bill  was  drawn. 

3.  It  shall  be  lawful  for  the  holder  or  holders  of  such  bill  or  bills  re- 
turned protested  as  aforesaid,  to  recover  the  legal  interest  established  in  this 
State,  from  the  time  of  presentment  for  settlement  until  paid,  upon  the  sum 
or  sums  to  which  he  would  be  entitled  by  the  before-mentioned  mode  of 
settlement.— ^c/  of  1827;  Prin.  Dig.  462. 

Foreign  Bill. 

Macon,  May  1,  1846.  Exchange  for  $1000. 

At  two  usances,  (or  "at  sight,"  or  ^^  after  date,")  pay  this  my 
first  bill  of  exchange,  (second  and  third,  of  the  same  tenor  and  date, 
not  paid)  to  Messrs.  Small  ^  Wood,  or  order,  ("  or  bearer,")  one 
thousand  dollars ;  value  received  of  them,  and  place  the  same  to 
account,  as  per  advice  from  Richard  Roe. 

To  Mr.  John  Doe,  in  Liverpool :  ) 
payable  at  Liverpool,  ) 
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Inland  Bill. 

$1000.  Macon,  May  1,  1846. 

At  sight,  (or,  '^  on  demand,"  at  ten  days  after  sight,"  ''at  ten 
days  after  date,")  pay  to  Mr.  John  Doe,  or  order,  (''  or  bearer,")  one 
thousand  doUars,  for  value  received.  Richard  Roe. 

To  James  Shorty  merchant  in  Savannah  :  ) 
payable  at  Savannah*  \ 

Inland  hills  of  exchange  (which  are  so  called  because  they  are  drawn  and 
payable  in  this  country,)  according  to  lord  C.  J.  Holt's  opinion,  did  not  origi- 
nate at  a  much  earlier  period  than  the  reign  of  Charles  the  second. — Chit,  on 
Bills,  12. 

3.  Provided  nevertheless,  That  in  case  any  such  inland  bill  or  bills  of  exchange 
shall  happen  to  be  lost  or  miscarried  within  the  time  before  limited  for  pay- 
ment of  the  same,  then  the  drawer  of  the  said  bill  or  bills  is  and  shall  be 
obliged  to  give  another  bill  or  bills  of  the  same  tenor  with  those  first  given, 
the  person  or  persons  to  whom  they  are  and  shall  be  so  delivered,  giving  secu- 
rity if  demanded,  to  the  said  drawer,  to  indemnify  him  against  all  persons 
whatsoever,  in  case  the  said  bill  or  bills  of  exchange  so  alleged  to  be  lost  or 
miscarried,  shall  be  found  again. — Sch.  Dig.  309. 

Bond  of  Indemnity. 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  Coxxxiiy-  \  John  Doe  and  Richard  Roe,  security,  are  held 
and  firmly  bound  unto  Charles  Smith,  in  the  just  and  full  sum  of 
one  thousand  dollars,  for  the  true  payment  of  which  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  seve- 
rally, firmly  by  these  presents :  sealed  with  our  seals  and  dated  this 
May  1,  1846. 

The  condition  of  the  foregoing  obligation,  is  such  that  whereas, 
heretofore,  to  wit :  on  the  first  day  of  April,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-six,  said  Charles  Smith,  made  and  deliv- 
ered to  said  John  Doe,  his  certain  instrument,  in  writing,  called  an 
inland  hill  of  exchange,  for  the  sum  oi  five  hundred  dollars,  drawn  at 
Macon,  upon  Gaudry  ^  Legriel,  merchants  of  the  city  of  Savannah 
payable  in  the  city  of  Savannah  at  sight,  which  hill  of  exchange,  so 
drawn  and  delivered,  as  aforesaid,  has  been  lost  by  said  John  Doe,  and 
said  John  Doe  having  called  upon  and  required  said  Charles  Smith 
to  execute  another  hill  of  exchange  in  lieu  of  the  lost  original,  and  said 
Charles  Smith  having  executed  and  delivered  another  hill  of  exchange, 
m  place  of  the  original,  so  lost,  as  aforesaid  :  now,  should  the  said 
John  Doe,  well  and  truly  indemnify  and  save  harmless,  the  said 
Charles  Smith,  against  all  persons  whomsoever,  and  against  the 
damages,  costs  and  expenses,  that  may  be  recovered  of  him  at  the 
instance  of  any  other  person  holding  said  hill  of  exchange,  in  case  the 
said  hill  of  excharige,  so  alleged  to  be  lost,  shall  be  found  again, 
then  the  above  obligation  to  be  null  and  void ;  else,  of  full  force  and 
virtue. 

Tested  and  approved,  by  John  Doe,  [L.  S.] 

James  Mack,  J.  P.  Richaed  Roe,  SecHy.  [L.  S.]      ^ 


^ 
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Rules  common  to  these  Instruments, 

Though  a  bill  of  exchange,  check,  promissory  note,  &c.,  should  be  in 
writing,  there  is  in  general  no  particular /orm,  or  set  of  words  necessary  to  be 
adopted,  any  more  than  in  the  case  of  a  bond  or  other  deed. —  Cidt.  on  Bills ^  40. 

A  bill  of  exchange  being  "  an  open  letter  of  request  by  one  person  to  another 
to  pay  money,"  and  a  promissory  note  being  "  a  written  promise  to  pay 
money,"  it  follows  that  each  must  be  in  writing,  or  whilst  legible  it  may  be  in 
pencil,  and  the  whole  of  the  contract  must  be  so  expressed ;  and  according  to 
the  law  of  Great  Britain  and  of  other  countries,  no  part  of  such  contract  can  be 
established  or  supplied  by  oral  testimony. —  Chit,  on  Bills,  146. 

An  instrument,  which,  in  the  body  of  it,  is  in  the  form  of  a  promissory 
note,  but  which  is,  in  addition,  addressed  to  a  third  person,  who  accepts  it, 
is  a  promissory  note;  or  it  may  be  treated  as  a  bill. —  Chit,  on  Bills,  41 
and-  334. 

There  are  two  principal  qualities  essential  to  the  validity  of  a  bill  or  note  ; 
fast,  that  it  he  payable  at  all  events;  not  dependent  on  any  continp-^^i         ^ 
payable  out  of  a  particular  fund  ;  and  secondly,  that  it  be  for  tKi, 'L       ,j[     c 
money  only,  and  not  for  the  payment  of  money,  and  performa*^  j^'i^  xj^      i  •   .-re 
act,  or  in  the  alternative.— CAz7.  on  Bills,  41.  .illVleaving  thrde- 

So,  if  by  the  terms  of  the   instrument,   the   paymf 
the  sufficiency  of  a  particular  fund,  the  bill  or  no^^^^  ^  g^^j  ^^^  valuable 
on  Bills,  44.  ^g^j^  ^j^g  immediate  parties, 

And  when  it  appears  by  any  part  of  the  insted  on  as  a  defence. — 1.  Sel.  N. 
payable  immediately,  and  that  the  payment 

event,   it  will  not  operate  as  a  bill  of  excj^  essential  to  the  validity  of  a  bill 
specialagreement.— CAi/.  07i5i//5,4e,.alue  had  been  received,  but  likewise 
The  statement  of  a  particular  fu  1  constituted  the  value  ;  but  in  this  country 
it,  if  it  be  inserted  merely  as  a  di'-^  implied  in  every  bill  and  endorsement,  as 
self.— C/w7.  on  Bills,  49.  erbis. —  Chit,  on  Bills,  67;  1  Sel.  N.  P.  337. 

So,  though  the  instrument  those  words,  an  action  of  debt  may  be  sustained 
memorandum   on  the  ba^^jjer  of  each.— CA?7.  on  Bills,  67. 
not  be  declared  upon  a^ -•      .        ^'^^  u  •       1  .    ^        o.      1 
Bills    46  ^-ction  to  a  bill  being  dated  on  Sunday  ;  or  it  may  law- 

,  ' ,  .;\     .  -^^^  Friday,  or  on  Christmas  day.— Chit,  on  Bills,  59. 

And  if  the  ins*  .  "  ' 

ment  to  pay  r^  ^^  ^  ^^^^  ^^  "^^^  ^s  prima  facie  evidence  of  its  having  been  made 
the  time,  tc  '  }^^  ^^^^'  ^  ^^^^^  however,  is  not,  in  general,  essential  to  the 
the  bill  or  *^  ^!^^>  ^^^^  ^^^^  *^®  ^i^^  ^^s  no  date,  the  time,  if  necessarv  to  be  in- 
to be  pa  ^'  ^'^^^  ^®  computed  from  fhe  day  it  was  issued.— CA?7.  on  Bills,  59  ; 
g^o^,  U^.  F.  332  ;  1  Swift's  Dig.  419. 

able  a  bill  of  exchange  or  a  promissory  note  be  altered  without  the  consent  of 
.'parties,  in  any  material  part ;  as  in  the  date,  sum,  or  time  when  payable, 
rfuch  alteration  will,  at  common  law,  and  independently  of  the  stamp  acts,  ren- 
der the  bill  or  note  wholly  invalid,  as  against  any  party  not  consenting  to  'such 
alteration;  and  this  although  it  be  in  the  hands  of  an  innocent  holder.— CAiV. 
on  Bills,  100  ;  1  Swift's  Big.  423. 

^  With  respect  to  the  mode  of  becoming  party  to  any  one  of  these  instruments, 
it  is  a  general  rule,  that  no  person  can  be  considered  as  a  party  to  a  bill,  unless 
his  name  or  the  name  of  the  firm,  of  which  he  is  a  partner,  appears  on  some 
part  of  it ;  however,  a  person  may  become  drawer,  endorser,  or  acceptor,  not 
only  by  his  own  immediate  act,  but  also,  by  that  of  his  agent  or  partner.— CAi/. 
on  Bills,  23;  1  Swift's  Dig.  419 ;  1  Sel.  N.  P.  322. 
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former  simple-contract  debt,  or  of  a  simple-contract  debt  created  at  the  time, 
A  is  precluded  from  afterwards  waiving  it,  and  suing  the  person  who  gave  it  him, 
for  the  original  debt  before  the  bill  is  due  ;  for  the  taking  of  the  bill  is  prima 
facie  a  satisfaction  of  the  debt,  and  amounts  to  an  agreement  to  give  the  per- 
son delivering  it  credit  for  the  length  of  time  it  has  to  run. — Chit,  on  Bills^  95. 

7.  And  be  it  further  enacted,  That  from  and  after  the  said  first  day  of  May^ 
if  any  person  doth  accept  any  such  bill  of  exchange,  for  and  in  satisfaction  of 
any  former  debt,  or  sum  of  money  formerly  due  unto  him,  the  same  shall  be 
accounted  and  esteemed  a  full  and  complete  payment  of  such  debt,  if  such 
person,  accepting  of  such  bill  for  his  debt,  doth  not  take  his  due  course  to 
obtain  payment  thereof,  by  endeavoring  to  get  the  same  accepted  and  paid, 
and  make  his  protest  as  aforesaid,  either  for  non-acceptance  or  non-payment 
thereof.— iSc^.  Dig.  325. 

But  the  third  description,  namely,  parol  or  simple  contracts .^  which  include 
as  well  unsealed  written  contracts  as  those  which  are  merely  verbal,  are  not 
in  general  entitled  to  such  respect,  because  the  law  presumes  that  such  con- 
Ay^c^^  -Tiay  have  been  made  inadvertently,  and  without  sufficient  reflection, 
obliged  to  ^^re,  in  general,  they  will  not  be  enforced,  unless  the  plaintiff  can 
the  person  or  p^  were  made  for  a  sufficient  consideration.  It  is  otherwise, 
rity  if  demanded,  4,,^  of  a  bill  of  exchange,  it  being  scarcely  ever  necessary  for 
whatsoever,  m  case  ^  that  he  gave  a  consideration  for  it ;  and  the  defendant 
miscarried,  shall  be  iol...  that  he  received  no  consideration,  unless  in  an  action 

'^e  person  with  whom  he   was  immediately    con- 
^^|ie  instrument,  or  by  a  person,  who  has  given  no 
-^refore,  a  bill  of  exchange,  although  it  is  not  a 
KnoWhe  same  presumption  of  a  consideration  as 

John  Doe  Jarly  when  it  is  in   the  hands  of  a  third 
and  firmly  bound  unto   Charles  Sm 

one  thousand  dollars,  for  the  true  jeral,  a  contract  not  under  seal,  will 
ourselves,  our  heirs,  executors  and  adi/^onsideration  ;  andthatitisincum- 
rally,  firmly  by  these  presents  :  sealed  wio  in^his  declaration,  and  to  prove 
May  1,  1846.  ^dant  for  his  defence.     But  in 

The  condition  of  the  foregoing  obligation, they  are  presumed  to  have 
heretofore,  to  wit :  on  the  first  day  of  ^pril,  ir^^sary  for  the  plaintiff  to 
eighteen  hundred  and  forty-six,  said    Charles  Smith^^  *"^  first  mstance, 
ered  to   said  John  Doe,  his  certain  instrument,  in  wrfc^"^^®^"^"^^  ^y  ^^' 
inland  bill  of  exchange,  for  the  sum  oi  five  hundred  dolla?'^^^'^^      y,_.  ® 
Macon,  upon   Gaudry  ^  Legriel,  merchants  of  the  city  or  .^     ^  .^^ 
payable  in  the  city  of  Savannah  at  sight,  which  bill  of  exch^   £     ^^^ 
drawn  and  delivered,  as  aforesaid,  has  been  lost  by  said  John  h^^  j^j  ^^^ 
said  John  Doe  having   called  upon   and  required  said   Charles  ^^ceiv- 
to  execute  another  bill  of  exchange  in  lieu  of  the  lost  original,  and  hr^^Q 
Charles  Smith  having  executed  and  delivered  another  bill  of  exchange  j-. 
in  place  of  the  original,  so  lost,  as  aforesaid  :  now,  should  the  said 
John  Doe,  well   and    truly  indemnify  and    save  harmless,  the  said 
Charles   Smith,    against   all   persons   whomsoever,    and   against  the 
damages,  costs  and  expenses,  that  may  be  recovered  of  him  at  the 
instance  of  any  other  person  holding  said  hill  of  exchange,  in  case  the 
said  hill  of  exchange,  so  alleged   to  be  lost,   shall  be  found    again, 
then  the  above  obligation  to  be  null  and  void ;  else,  of  full  force  and 
virtue. 


STATE  OF  GEORGIA, 
Houston  County. 


Tested  and  approved,  by 
James  Mack,  J.  P. 


John  Doe,  [L.  S.] 
Richard  Roe,  SecHy,  [L.  S.] 


•i; 
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sufficient  consideration  is  implied  from  the  nature  of  the  instrument,  and  its  exist- 
ence, in  fact,  is  rarely  necessary  to  be  proved. —  Chit,  on  Bilk ^  5,  68  and  352. 

Between  the  drawer  and  acceptor,  the  drawer  and  the  payee  and  his  agent, 
and  the  endorsee  and  his  immediate  endorser,  fraud,  or  the  total  w^ant  of 
consideration  may  be  questioned.  And  although  we  have  seen  that  a  parol 
agreement  to  renew  a  bill  affords  no  defence  to  an  action,  yet  if  a  bill  or  check 
be  given  on  a  verbal  condition,  which  the  drawer  finds  is  to  be  broken  or  elud- 
ed, he  has  a  right  to  stop  the  payment,  and  may  defend  an  action  thereon. — 
Chit,  on  Mils,  70. 

In  those  cases  also  in  which  a  defendant  would  be  at  liberty  to  insist  upon  a 
total  want  of  consideration,  he  may  show  that  the  consideration  does  not  ex- 
tend to  all  the  money  payable  by  the  bill  or  note,  and  the  plaintiff  shall  only 
recover  for  the  residue  ;  and  therefore  an  acceptor  of  a  bill  may,  in  defence  to 
an  action  against  him  by  the  payee,  show  that  he  accepted  it  for  value  as  to  a 
part,  and  as  an  accommodation  to  the  plaintiff  as  to  the  rest. 

But  the  money  as  to  which  the  consideration  fails,  must  be  of  a  specific 
liquidated  amount ;  for  where  a  partial  failure  of  consideration  arises  from  un- 
liquidated damages,  sustained  by  the  breach  of  a  subsisting  contract,  the  per- 
formance of  which  was  the  consideration  of  the  bill  or  note,  such  breach  of 
contract  cannot  be  investigated  in  an  action  on  the  bill  or  note,  but  the  plaintiff 
will  be  entitled  to  a  verdict  for  the  whole  amount  of  the  bill,  leaving  the  de- 
fendant to  his  cross  action. —  Chit,  on  Bills,  71. 

It  will  be  presumed,  that  the  note  has  been  given  for  a  good  and  valuable 
consideration  until  the  contrary  appears.  As  between  the  immediate  parties, 
want  or  illegality  of  consideration  may  be  insisted  on  as  a  defence. — 1.  Sel.  JY. 
P.  401 ;  Chit,  on  Bills,  5,  9  and  68. 

It  appears  that  in  France  it  was  not  only  essential  to  the  validity  of  a  bill, 
that  it  should  express  whether  or  not  value  had  been  received,  but  likewise 
the  nature  of  the  consideration  which  constituted  the  value  ;  but  in  this  country 
it  is  otherwise  for  value  received  is  implied  in  every  bill  and  endorsement,  as 
much  as  if  expressed  in  totidem  verbis. — Chit,  on  Bills,  67;  1  Sel.  JV.  P.  337. 

And  if  a  bill  or  note  contain  those  words,  an  action  of  debt  may  b^  sustained 
by  the  payee  against  the  maker  of  each. —  Chit,  on  Bills,  67. 

There  is  no  legal  objection  to  a  bill  being  dated  on  Sunday  ;  or  it  may  law- 
fully be  dated  on  Good  Friday,  or  on  Christmas  day. —  Chit,  on  Bills,  59. 

And  the  date  of  a  bill  or  note  is  prima  facie  evidence  of  its  having  been  made 
on  the  day  of  the  date.  A  date,  however,  is  not,  in  general,  essential  to  the 
validity  of  a  bill,  for  when  the  bill  has  no  date,  the  time,  if  necessary  to  be  in- 
quired into,  will  be  computed  from  the  day  it  was  issued. —  Chit,  on  Bills,  59  ; 
1  Sel  N.  P.  332  ;  1  Swift's  Dig.  419. 

If  a  bill  of  exchange  or  a  promissory  note  be  altered  without  the  consent  of 
the  parties,  in  any  material  part ;  as  in  the  date,  sum,  or  time  w^hen  payable, 
such  alteration  will,  at  common  law,  and  independently  of  the  stamp  acts,  ren- 
der the  bill  or  note  wholly  invalid,  as  against  any  party  not  consenting  to  such 
alteration;  and  this  although  it  be  in  the  hands  of  an  innocent  holder. —  Chit, 
on  Bills,  100  ;  I  Swift's  Dig.  423. 

With  respect  to  the  mode  of  becoming  party  to  any  one  of  these  instruments, 
it  is  a  general  rule,  that  no  person  can  be  considered  as  a  party  to  a  bill,  unless 
his  name  or  the  name  of  the  firm,  of  which  he  is  a  partner,  appears  on  some 
part  of  it ;  however,  a  person  may  become  drawer,  endorser,  or  acceptor,  not 
only  by  his  own  immediate  act,  but  also,  by  that  of  his  agent  or  partner. —  Chit, 
on  Bills,  23;  1  Swift's  Dig.  419 ;  1  Sel.  N.  P.  322. 
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In"  the  case  of  an  agent,  he  must  sign  the  name  of  his  principal  by  his  attor- 
ney, as  A  B  for  C  D,  and  if  he  (joes  not  express  for  whom  he  signs,  he  will  be 
personally  liable. — 1   Sicjft^s  Dig.  420. 

Note. — Or  perhaps  the  most  authentic  mode  of  signature,  is  thus :  C  D  by  A  B 


Endorsement, 

Every  endorser  of  a  note  comes  under  an  obligation  that  such  note  is  due 
and  valid  ;  that  the  maker  is  of  ability  to  pay  it,  and  that  it  can  be  collected  by 
use  of  due  diligence. — 1  Swiff s  Dig.  431. 

In  the  first  place  then,  the  payee,  or  person  to  whom,  or  whose  order ^  such 
bill  of  exchange  or  promissory  note  is  payable,  may  by  endorsement,  or  writ- 
ing his  name  in  dorso,  or  on  the  back  of  it ;  Assign  over  his  whole  property  to 
the  bearer,  or  else  to  another  person  by  name,  either  of  whom  is  then  called 
the  endorsee  :  and  he  may  assign  the  same  to  another,  and  so  on  in  infinitum. 
And  a  promissory  note  payable  to  A,  or  bearer^  is  negotiable  without  any  en- 
dorsement, and  payment  thereof  may  be  demanded  by  any  bearer  of  it. — 2 
Blac.  Com.  469  ;   1  Swiflh  Dig.  430. 

Thus  it  has  been  adjudged  that  if  a  man  endorse  his  name  on  a  blank 
stamped  piece  of  paper,  such  an  endorsement  will  operate  as  a  carte 
blanche^  or  letter  of  credit,  for  an  indefinite  sum,  consistent  with  the  stamp  ; 
and  will  bind  the  endorser  for  any  sum  to  be  paid  at  any  time,  which  the  person 
to  whom  he  entrusts  the  instrument  chooses  to  insert  in  it ;  and  such  paper 
shall  be  considered  a  bill  by  a  relation  from  the  time  of  signing  and  endorsing. 
—  Chit,  on  Bills.,  124. 

It  has,  however,  long  been  settled  on  the  above  principle,  that  an  endorser 
may  restrain  the  negotiability  of  a  bill  by  using  express  words  to  that  effect, 
as  by  endorsing  it,  "  payable  to  J.  S.  only  ;"  or  by  endorsing  it,  "  the  with- 
in must  be  credited  to  J.  S.,"  or  by  any  other  words  clearly  demonstrating  his 
intention  to  make  a  restrictive  and  limited  endorsement ;  but  a  mere  omission 
in  the  endorsement,  as  leaving  out  the  words  "  or  order,"  will  not,  in  any 
case,  prevent  a  bill  being  negotiated  ad  infinitum. —  Chit  on  JBillSylSS. 

It  is  competent,  also,  to  an  endorser,  to  make  only  a  conditional  transfer  of 
the  bill,  and  therefore,  if  the  payee  of  a  bill  annexes  a  condition  to  his  en- 
dorsement before  acceptance,  the  drawee,  who  afterwards  accepts  it,  is  bound 
by  that  condition,  and  if  the  terms  of  it  be  not  performed,  the  property  in  the 
bill  reverts  to  the  payee,  and  he  may  recover  the  sum  payable,  in  an  action 
against  the  acceptor. — Chit,  on  Bills.,  139. 

A  transfer  by  endorsement  vests  in  the  endorsee  a  right  of  action  against 
all  the  precedent  parties  whose  names  are  on  the  bill,  and  after  the  bill  has 
been  duly  endorsed  by  the  payee  in  blank,  it  is  transferable  by  mere  delivery, 
and  the  holder  may  sue  all  parties  to  the  bill,  but  unless  the  payee,  or  the 
drawer,  when  the  bill  was  payable  to  his  order,  has  first  endorsed  it,  a  party 
who  becomes  possessed  of  it,  can  only  sue  the  person  from  whom  he  obtained 
it. — Chit,  on  Bills,  142. 

If  a  party  endorse  a  bill  for  the  accommodation  of  the  drawer,  which  is  also 
accepted  by  a  third  person  for  the  like  accommodation,  such  endorser  may, 
after  he  has  been  compelled  to  pay  the  bill,  support  an  action  thereon  against 
the  acceptor,  or  may  prove  it  under  his  commission,  in  case  of  his  bankruptcy. 
And  such  an  accommodation  endorser,  in  case  there  be  reasonable  ground  to 
apprehend  the  insolvency  of  his  principal,  has  an  equitable  right  to  withhold 
the  payment  of  any  money  which  he  may  owe  to  him,  until  he  has  been  indem- 
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nified  against  any  liability  on  account  of  his  endorsement,  though  such  liability 
■would  be  no  defence  at  law  to  an  action  by  the  principal. — Chit,  on  Bills,  147. 

2.  Any  security  or  endorser  may,  whenever  he  thinks  proper,  after  the  note 
or  instrument  become  due,  require  the  holder  to  proceed  to  collect  the  same  ; 
and  if  he  should  not  proceed  to  do  so  within  three  months,  the  endorser  or  se- 
curity shall  be  no  longer  liable. — Act  of  1826  ;  Prin.  Dig.  462. 

That  in  every  case  which  may  hereafter  arise,  where  the  security  or  endorser 
of  any  promissory  note,  or  other  instrument,  after  the  same  has  or  shall  become 
due,  has  required  or  shall  hereafter  require  the  holder  thereof  to  proceed  to 
collect  the  same,  and  the  said  holder  has  not  proceeded  or  shall  not  proceed  to 
do  so,  within  three  months  after  such  notice  or  requisition,  the  endorser  or  se- 
curity shall  be  no  longer  liable. — Act  of  1831  ;   Prin.  Dig.  All. 

No  particular  form  of  words  is  essential  to  an  endorsement,  the  mere  signa- 
ture of  the  party  making  it,  is  in  general,  sufficient.  An  endorsement  which 
mentions  the  name  of  the  person  in  whose  favor  it  is  made,  is  called  an  en- 
dorsement in  full,  and  an  endorsement  which  does  not,  is  called  an  endorse- 
ment in  blank. — Chit,  on  Bills,  131. 

An  endorsement  vests  the  property  in  the  endorsee,  so  that  the  payee  can- 
not sue,  and  if  a  note  is  endorsed  after  the  commencement  of  a  suit,  the  action 
cannot  proceed,  for  the  endorsement  puts  an  end  to  the  suit  by  vesting  the 
property  in  the  assignee  or  endorsee. — 1  Swift^sDig.  430. 

We  have  already  seen  that  a  bill  of  exchange  may  be  drawn  by  an  agent, 
so  also,  it  may  be  endorsed  by  a  person  acting  in  that  capacity  :  in  which  case 
he  must  expressly  endorse  as  agent,  as  ^'  E  F  perproc.  A  B"  or  he  may  write 
the  name  of  his  principal  ;  otherwise  the  endorsement  would  be  inoperative. 
—Chit,  on  Bills,  133  ;   1  Siuift's  Dig.  420. 

An  endorsement  in  blank  by  the  payee  of  a  note,  contains  a  power  of  attor- 
ney to  the  endorsee,  to  pursue  all  legal  measures  for  its  collection — to  apply 
the  avails  to  his  own  use,  without  accountability  ;  with  a  warranty  that  the 
note  is  due,  and  collectable  with  the  use  of  due  diligence,  and  that  the  maker 
is  of  ability  to  pay  it,  and  also  an  engagement  that  the  assignor  will  permit  the 
assignee  to  make  use  of  his  name,  in  enforcing  the  collection  withput  inter- 
ference.— 1  Swift'' s  Dig.  434. 

An  endorsement  in  blank  is  by  far  the  most  common,  and  is  made  by  the  mere 
writing  of  the  endorser's  name  on  the  back  of  the  bill,  without  any  mention  of 
the  name  of  the  person  in  whose  favor  the  endorsement  is  made,  and  is  suffi- 
cient to  transfer  a  right  of  action  to  any  bona  fide  holder,  and  so  long  as  it  con- 
tinues in  blank,  makes  the  bill  or  note  payable  to  bearer  ;  but  the  holder  may 
write  over  it  what  he  pleases  ;  and  a  blank  endorsement  on  a  bill  of  exchange, 
conveys  a  joint  right  of  action  to  as  many  as  agree  in  suing  on  the  bill,  though 
such  persons  be  not  in  partnership. — Chit,  on  Bills,  134  ;  iSicifs  Dig.  42Q. 

A  note  endorsed  in  blank,  or  payable  to  bearer,  is  transferable  by  delivery, 
without  endorsement. — 1  Swift^s  Dig.  430. 

It  has  been  lately  decided  that  an  endorsem.ent  written  in  pencil  is  sufficient. 
—  Chit,  on  Bills,  131. 

With  respect  to  the  liability  of  the  party  transferring  a  bill,  it  is  said  that  a 
transfer  by  endorsement,  is  equivalent  in  its  effiict  to  the  drawing  of  a  bill,  the 
endorser  being  in  almost  every  respect,  considered  as  a  new  drawer  on  the 
original  drawee. — Chit,  on  Bills,  142  ;  I  Swifs  Dig.  427. 

Regularly  a  bill  of  exchange  ought  to  be  made  payable  to  a  real  person, 
but  if  it  be  drawn  payable  to  a  fictitious  payee  or  order,  and  endorsed  in  his 
name,  by  concert  between  the  drawer  and  acceptor,  it  will  be  considered  as  a 
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bill  payable  to  bearer,  and  may  be  declared  on  as  sucb  in  an  action  by  an  in- 
nocent endorsee  for  a  valuable  consideration  against  tbe  drawer,  or  against  the 
acceptor.— 1  Sel  N.  P.  336. 

Any  person  who  shall  draw  or  make  a  bill  of  exchange,  due-bill,  or  promis- 
sory note,  or  endorse,  or  accept  the  same  in  a  fictitious  name,  sball  be  guilty 
of  forgery,  and  on  conviction,  be  punished  by  confinement  and  labor  in  the 
penitentiary,  for  any  time  not  less  than  two  years,  nor  longer  than  seven  years. 
— Prin.  Dig-  637. 

That  from  and  after  the  passage  of  this  act,  in  all  cases  where  one  or  more 
persons  are  endorsers  upon  any  bill  of  exchange,  promissory  note,  or  other 
instrument  in  writing,  and  separate  suits  may  be  prosecuted  against  such  en- 
dorsers in  any  court  of  this  State,  it  shall  be  the  duty  of  the  plaintiff"  or  his 
attorney,  in  signing  judgment  in  such  suits  against  such  endorsers,  to  designate 
and  identify  the  contract  on  which  such  judgment  is  rendered,  and  that  execu- 
tion shall  issue  accordingly. — Act  of  1845;  pamp.  p.  39. 


Transfer. 

With  respect  to  the  person  who  may  transfer  a  bill  or  note,  whoever  has  the 
absolute  property  may  assign  it  if  payable  to  order.  In  general,  a  valid  trans- 
fer can  only  be  made  by  the  payee,  or  the  person  who  is  legally  interested  in 
the  instrument,  or  by  his  agent,  and  consequently  an  endorsement  by  a  person 
of  the  same  name  is  inoperative,  (except  against  the  party  making  it,  and  the 
subsequent  endorsers)  although  the  person  entitled  to  transfer  the  instrument, 
was  not  particularly  described  in  it. — Chit,  on  Bills^  111. 

On  the  death  of  the  holder,  the  right  of  transfer  is  vested  in  his  executor  or 
administrator.  If  the  executor  or  administrator  endorse  the  bill  or  note,  with- 
out qualification,  he  would  be  personally  liable  in  case  the  bill  should  be  dis- 
honored.— Chit,  on  Bills,  122. 

If  a  bill  has  been  made  or  transferred  to  several  persons  not  in  partnership, 
the  right  of  transfer  is  in  all  collectively,  and  not  in  any  individually ;  but 
where  several  persons  are  in  partnership,  the  transfer  may  be  made  by  the 
endorsement  of  one  partner  only,  in  which  case  the  transfer  is  considered  as 
made  by  all  the  persons  entitled  to  make  it. — Chit,  on  Bills,  123. 

There  is  a  material  distinction  in  the  effect  of  a  transfer  made  before  a  bill  is 
due,  and  one  made  after  that  time  ;  in  the  first  case,  the  transfer  carries  no 
suspicion  on  the  face  of  it,  and  the  assignee  receives  it  on  its  own  intrinsic 
credit ;  nor  is  he  bound  to  inquire  into  any  circumstances  existing  between  the 
assignor  and  any  of  the  previous  parties  to  the  bill,  as  he  will  not  be  aflTected 
by  them,  unless  indeed  the  circumstances  under  which  the  assignee  takes  the 
bill  be  such  as  to  have  naturally  excited  the  suspicion  of  a  prudent  and  care- 
ful man.  But  when  a  transfer  of  a  bill  is  made  after  it  is  due,  whether  by  en- 
dorsement or  mere  delivery,  it  is  settled,  that  at  least  it  is  to  be  left  to  the  jury 
upon  the  slightest  circumstance,  to  presume  that  the  endorsee  was  acquainted 
with  the  fraud,  or  had  notice  of  the  circumstances  which  would  have  affected 
the  validity  of  the  bill  had  it  been  in  the  hands  of  the  person  who  was  holder 
thereof,  at  the  time  it  became  due  ;  and  though  the  endorsee  may  have  been 
ignorant  of  the  fraud,  yet  any  objection  which  might  have  been  taken  against 
the  bill  when  in  the  hands  of  the  endorser,  may  be  taken  against  him,  if  the  bill 
or  note,  when  he  took  it,  appeared  upon  the  face  of  it  to  have  been  dishonor- 
ed.—  Chit,  on  Bills,  126. 

A  bill  payable  to  the  order  of -a  certain  person,  or  to  that  person  or  order,  or 
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assigns,  or  to  the  drawer's  order,  is  trsC'nsferable  in  the  first  instance  only  by 
endorsement. — Chit,  on  Bills^  131. 

On  delivery  of  a  bill  of  exchange  to  the  payee,  or  any  other  person  who 
becomes  holder  by  transfer,  it  is  in  some  cases  necessary,  and  in  all  advisable, 
to  present  it  for  acceptance. — 1  Swift^s  Big.  423;  Chit,  on  Bills,  168. 


Presenting,  SfC. 

When  a  bill  is  drawn  payable  within  a  specified  time  after  sight,  it  is  neces- 
sary, in  order  to  fix  the  period  when  it  is  to  be  paid,  to  present  it  to  the  drawee 
for  acceptance  ;  but  in  other  cases  it  is  not  incumbent  on  the  holder  to  present 
the  bill  before  it  is  due.— Chit,  on  Bills,  158;  1  Set.  N.  P.  344. 

And  it  is  said  that  it  is  incumbent  on  the  bearer  of  a  bill,  when  he  is  but  the 
mere  agent  of  the  person  entitled  to  it,  and  on  the  payee,  when  he  is  directed 
by  the  drawer  to  do  so,  to  present  it  for  acceptance  so  soon  as  possible,  because 
it  is  only  by  acceptance  that  the  person  on  whom  the  bill  is  drawn  becomes 
debtor,  and  responsible  to  the  holder  ;  and  if  the  affairs  of  the  drawer  should 
be  deranged,  an  agent  who  has  neglected  to  present  the  bill  for  acceptance, 
might  be  answerable  in  damages  and  interest  to  the  person  who  employed 
him. — Chit,  on  Bills,  159. 

It  seems  that  though  the  drawer  require  the  drawee  not  to  accept  the  bill  if 
presented  for  acceptance,  yet  the  holder  must  present  the  bill  for  acceptance 
in  order  to  render  the  drawer  liable. —  Chit,  on  Bills,  160. 

The  insolvency  of  the  drawee  is  no  excuse  for  not  presenting  a  bill  for 
acceptance. — 1  Swifth  Dig.  423,  428  and  431. 

With  respect  to  the  time  when  bills  payable  after  sight  should  be  presented 
for  acceptance,  it  has  been  observed,  that  the  only  rule  which  can  be  applied 
to  all  cases  of  bills  of  exchange,  whether  foreign  or  inland,  and  whether  pay- 
able at  sight,  or  at  so  many  days  after  sight,  or  in  any  other  manner  is,  that 
due  diligence  must  be  used,  and,  as  the  drawer  may  sustain  a  loss  by  the 
holder's  keeping  it  any  great  length  of  time,  it  is  advisable  in  all  cases,  to  pre- 
sent as  soon  as  po.ssible. — Chit,  on  Bills,  160. 

The  holder  of  an  inland  bill,  payable  after  sight,  is  not  bound  instantly  to 
transmit  the  bill  for  acceptance,  he  may  put  it  into  circulation,  and  if  he  do  not 
circulate  it  he  may  take  a  reasonable  time  to  present  it  for  acceptance,  and  a 
delay  to  present  until  the  fourth  day,  a  bill  on  London,  given  within  tw^enty 
miles  thereof,  is  not  unreasonable. — Chit,  on  Bills,  161. 

It  has  been  said,  that  the  question,  what  is  a  reasonable  time?  must  depend 
on  the  particular  circumstances  of  the  case. — Chit,  on  Bills,  162. 

Presentment  should  in  all  cases  be  made  during  the  usual  hours  of  business. 
—1  Swift's  Dig.  428  ;   Chit,  on  Bills,  163. 

The  presentment  should  be  to  the  drawee  himself,  or  to  his  authorised  agent, 
for  otherwise  the  drawer  or  endorsers  will  not  be  chargeable. — Chit,  on 
Bills,  163. 

If  the  drawee  of  a  bill  cannot  be  found  at  the  place  where  the  bill  states 
him  to  reside,  and  it  appear  that  he  never  lived  there,  or  has  absconded,  the 
bill  is  to  be  considered  as  dishonored  ;  but  if  he  have  only  removed,  it  is  in- 
cumbent on  the  holder  to  endeavor  to  find  out  to  what  place  he  has  removed, 
and  to  make  the  presentment  there  ;  and  he  should  in  all  cases  make  every 
possible  inquiry  after  the  drawee,  and  if  it  be  in  his  power,  present  the  bill  to 
him ;  though  it  will  be  unnecessary  to  attempt  to  make  such  a  presentment,  if 
the  drawee  has  left  the  kingdom,  in  which  case  it  will  be  sufficient  to  present 
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the  bill  at  his  house,  unless  he  have  a  known  agent,  when  it  should  be  pre- 
sented to  him. — Chit,  on  Bills^  164;  1  Swift^s  Dig.  428. 


Acceptance,  ^c. 

Acceptance  may  be  defined  to  be  the  act  by  which  the  drawee  evinces  his 
consent  and  intention  to  comply  with,  and  to  be  bound  by,  the  request  con- 
tained in  a  bill  of  exchange  directed  to  him,  or  in  other  words,  it  is  an  engage- 
ment to  pay  the  bill  when  due. — Chit,  on  Bills,  166. 

When  the  holder  of  a  foreign  or  inland  bill  presents  it  for  acceptance,  he  is 
entitled  to  insist  on  such  an  acceptance  by  the  drawee  as  will  subject  him,  at 
all  events,  to  the  payment  of  the  bill,  according  to  the  tenor  of  it. — Chit,  on 
Bills,  166;  1  Swift's  Dig.  423. 

There  cannot  be  a  series  of  acceptors  of  the  same  bill,  it  must  be  accepted 
by  the  drawee,  or,  failing  him,  by  some  one  for  the  honor  of  the  drawer,  &c. — 
Chit,  on  Bills,  167. 

A  bill  on  presentment  for  acceptance,  must  be  accepted  by  the  drawee 
within  twenty-four  hours,  or  in  default  thereof,  it  is  liable  to  be,  and  indeed 
should  be,  treated  as  dishonored. — Chit,  on  Bills,  167. 

An  acceptance  being  an  absolute  undertaking  to  pay,  may  be  made  even 
after  the  time  appointed  by  the  bill  for  payment  and  even  after  a  prior  refusal 
to  accept,  so  as  to  bind  the  acceptor,  though  it  would  discharge  the  drawer 
and  endorsers,  unless  due  notice  of  the  prior  non-acceptance,  or  of  non-pay- 
ment, at  the  time  the  bill  became  due,  were  given ;  and  in  such  case  the 
acceptor  would  be  liable  to  pay  the  bill  on  demand,  though  in  pleading,  his 
liability  might  be  stated  to  have  been  to  pay  according  to  the  tenor  and  effect 
of  the  bill.— C^i?.  on  Bills,  169. 

It  has  been  observed,  that  the  draw*ee,  although  he  have  effects  of  the 
drawer's  ought  not  to  accept  bills  after  he  is  aware  of  the  failure  of  the  drawer, 
because  after  that  event,  one  creditor  of  the  drawer  ought  not  be  paid  in  pre- 
ference to  another. — Chit,  on  Bills,  169. 

The  holder  may  in  all  cases  insist  on  an  absolute  acceptance  in  writing,  on 
the  face  of  the  bill,  according  to  the  terms  of  the  bill,  and  in  default  thereof, 
may  consider  the  bill  as  dishonored. —  Chit,  on  Bills,  170;  1  Swift's  Big.  424. 

It  was  established  that  a  valid  acceptance  may  be  in  writing  on  the  bill  itself y 
or  on  another  paper,  as  by  a  letter  undertaking  to  accept  bills  alread}''  drawn  ; 
or  that  it  may  be  verbal. —  Chit,  on  Bills,  170;  1  Swift's  Dig.  423  ;  2  Blac. 
€om.  469  ;  1  Sel.  N.  P.  344. 

It  is  necessary  to  observe,  that  an  inland  bill  cannot  be  protested  for  non- 
payment, unless  it  has  been  accepted  in  writing. — Chit,  on  Bills,  173. 

5.  Provided  always.  That  from  and  after  the  said  first  day  of  May,  no  ac- 
ceptance of  any  such  inland  bill  of  exchange,  shall  be  sufficient  to  charge  any 
person  whatsoever,  unless  the  same  be  underwritten  or  endorsed  in  writing 
thereupon  ;  and  if  such  bill  be  not  accepted  by  such  underwriting  or  endorse- 
ment in  writing,  no  drawer  of  any  such  inland  bill  shall  be  liable  to  pay  any 
costs,  damages,  or  interest  thereupon,  u.dess  such  protest  be  made  for  non- 
acceptance  thereof,  and  within  fourttcn  days  after  such  protest,  the  same  be 
sent,  or  otherwise  notice  thereof  be  given  to  the  party  from  whom  such  bill 
was  received,  or  left  in  writing  at  the  place  of  his  or  her  usual  abode,  and  if 
such  bill  be  accepted  and  not  paid  before  the  expiration  of  three  days  after 
the  said  bill  shall  become  due  and  payable,  then  no  drawer  of  such  bill  shall 
be  compellable  to  pay  any  costs,  damages,  or  interest  thereupon,  unless  a  pro- 
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test  be  made  and  sent,  or  notice  thereof  be  given,  in  manner  and  form  above 
mentioned  :  Nevertheless,  every  drawer  of  such  bill  shall  be  liable  to  make 
payment  of  costs,  damages,  and  interest  upon  such  inland  bill,  if  any  one  pro- 
test be  made  of  non-acceptance,  or  non-payment  thereof,  and  notice  thereof 
be  sent,  given,  or  left  as  aforesaid. — Sch.  JDig.  324. 

An  acceptance,  in  regard  to  extent  or  effect^  may  be  either  absolute,  condi- 
tional, or  partial,  or  varying  from  the  tenor  of  the  bill. —  Chit,  on  JBillSj  171  ; 
1  Sel.  iV.  P.  350. 

A  verbal  or  vrritten  promise  to  accept,  at  a  future  period,  a  bill  already 
drawn,  or  that  a  bill  then  drawn,  shall  meet  due  honor,  or  shall  be  accepted, 
or  certainly  paid  when  due,  amounts  to  an  absolute  acceptance. — Chit,  on 
Bills,  176 ;  1  Sel  JY.  P.  348. 

To  constitute  an  acceptance,  there  must  be  some  circumstance  from  whence 
it  may  be  inferred  that  the  drawee  imagined  he  had  induced  the  holder  to  con- 
sider the  bill  as  accepted,  and  the  whole  of  the  circumstances  must  be  taken 
together,  and  there  must  be  evidence  of  a  contract  to  charge  a  party  as  ac- 
ceptor.—  Chit,  on  Bills,  177. 

With  respect  to  the  mode  of  annexing  the  condition,  it  is  observed,  that 
if  a  man  intend  to  make  a  conditional  acceptance,  and  accept  in  writing,  he 
should  be  careful  to  express  in  such  writen  acceptance  the  condition  he  may 
think  proper  to  annex. —  Chit,  on  Bills,  181  ;  1  Swifi^s  Big.  424. 

If,  however,  the  terms  of  the  acceptance  be  ambiguous,  parol  evidence  may 
be  resorted  to  in  order  to  explain  them. — Chit,  on  Bills,  181. 

A  complete  acceptance  communicated  to  the  hoXdiex  is  not  rewkahle. — Chit, 
on  Bills,  185. 

The  liability  of  the  acceptor  cannot  in  general  be  released  or  discharged,  oth- 
erwise than  by  payment  or  by  express  release  or  waiver. —  Chit,  on  Bills,  188. 

What  amounts  to  a  waiver,  and  discharge  of  the  acceptor's  liability,  must 
depend  on  the  circumstances  of  each  particular  case. —  Chit,  on  Bills,  191. 

We  have  seen  that  the  alteration  of  a  bill,  or  of  the  acceptance,  without  the 
concurrence  of  the  acceptor,  and  even  in  some  cases  with  his  assent,  will  dis- 
charge him  from  liability. — Chit,  on  Bills,  192. 

When  the  drawee  accepts  a  bill  in  the  most  usual  and  formal  manner,  he 
writes  on  the  bill  the  word  "  accepted,"  and  subscribes  his  name,  or  he  writes 
the  word  "  accepted"  only,  or  he  subscribes  his  name  only. — 1  Sel.  N.  P.  344. 

On  such  presentment,  the  drawee  either  complies  with  the  drawer's  re- 
quest by  accepting  the  bill,  or  refuses  to  do  so :  in  which  latter  case,  it  is  ^ 
general  incumbent  on  the  holder  to  give  notice  to  the  various  other  persons 
who  became  parties  to  the  bill  antecedently  to  himself. — Chit,  on  Bills,  158; 
1  Sel.  N.  P.  352. 

And  it  is  not  sufficient  for  the  holder  to  wait  till  the  time  mentioned  in  the 
bill  for  the  payment  has  elapsed,  and  then  to  give  notice  of  non-acceptance  as 
well  as  non-payment. — Chit,  on  Bills,  196. 

If  the  drawee,  on  presentment  for  acceptance,  dishonor  the  bill,  either 
wholly  or  partially,  the  holder  may  insist  on  immediate  payment  by  the  pat- 
ties liable  to  him,  as  well  from  the  drawer,  as  from  the  prior  endorsers ;  or 
in  default  thereof,  may  instantly  commence  actions  against  each  of  them ;  and 
though  the  instrument  may  be  somewhat  like  a  note,  yet  if  it  also  resembles 
a  bill,  and  acceptance  be  refused,  an  action  is  immediately  sustainable. — Chit. 
on  Bills,  230. 

If  the  bill  be  an  endorsed  bill,  and  the  endorsee  cannot  get  the  drawee  to 
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discharge  it,  he  may  call  upon  either  the  drawer  or  endorser,  or  if  the  bill  has 
been  negotiated  through  many  hands,  upon  any  of  the  endorsers ;  for  each 
endorser  is  a  warantor  for  the  payment  of  the  bill,  which  is  frequently  taken 
in  payment  as  much  (or  more)  upon  the  credit  of  the  endorser,  as  of  the 
drawer.  And  if  such  endorser,  so  called  upon,  has  the  names  of  one  or  more 
endorsers  prior  to  his  own,  to  each  of  whom  he  is  properly  an  endorser,  he  is 
also  at  liberty  to  call  upon  any  of  them  to  make  him  satisfaction  ;  and  so  up- 
wards.    But  the  first  endorser  has  nobody  to  resort  to,  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also  to  promissory 
notes,  that  are  endorsed  over,  and  negotiated  from  one  hand  to  another  ;  only 
that,  in  this  case,  as  there  is  no  drawee,  there  can  be  no  protest  for  non-ac- 
ceptance ;  or  rather,  the  law  considers  a  promissory  note  in  the  light  of  a  bill 
drawn  by  a  man  upon  himself,  and  accepted  at  the  time  of  drawing,  and,  in  case 
of  non-payment  by  the  drawer,  the  several  endorsers  of  a  promissory  note 
have  the  same  remedy,  as  upon  bills  of  exchange,  against  the  prior  endorsers. 
—2  Blac.  Com.  470. 

But,  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance  he 
fails  or  refuses  to  pay  it  within  three  days  after  it  becomes  due,  (which  three 
days  are  called  days  of  grace,)  the  payee  or  endorsee  is  then  to  get  it  pro- 
tested for  non-payment^  in  the  same  manner,  and  by  the  same  persons  who  are 
to  protest  it  in  case  of  non-acceptance,  and  such  protest  must  also  be  notified, 
within  fourteen  days  after,  to  the  drawer.  And  he,  on  producing  such  pro- 
test, either  of  non-acceptance,  or  non-payment,  is  bound  to  make  good  to  the 
payee,  or  endorsee,  not  only  the  amount  of  the  said  bills,  (which  he  is  bound 
to  do  wdthin  a  reasonable  time  after  non-payment,  without  any  protest,  by  the 
rules  of  the  common  lav/,)  but  also  interest  and  all  charges,  to  be  computed 
from  the  time  of  making  such  protest.  But  if  no  protest  be  made  or  notified 
to  the  drawer,  and  any  damage  accrues  by  such  neglect,  it  shall  fall  on  the 
holder  of  the  bill.  The  bill,  when  refused,  must  be  demanded  of  the-drawer 
as  soon  as  conveniently  may  be ;  for  though  when  one  draws  a  bill  of  ex- 
change, he  subjects  himself  to  the  payment,  if  the  person  on  whom  it  is  drawn 
refuses  either  to  accept  or  pay,  yet  that  is  with  this  limitation,  that  if  the  bill 
be  not  paid,  when  due,  the  person  to  whom  it  is  payable,  shall  in  conven- 
ient time  give  the  drawer  notice  thereof;  for  otherwise  the  law  will  imply  it 
paid.— 2  Blac.  Com.  469. 


Noting  and  Protest, 

If,  therefore,  the  drawee  refuses  to  accept,  the  holder  or  some  other  person, 
jf  he  be  ill  or  absent,  should  cause  it  to  be  protested,  for  which  purpose  he 
should  carry  the  bill  to  a  notary ^who  is  to  present  it  again  to  the  drawee  and 
demand  acceptance,  which  should  in  case  the  bill  was  drawn  on  or  accepted 
payable  at  a  banker's,  b^,  during  the  usual  hours  of  business,  and  in  London 
not  later  than  five  o'clock,  and  if  the  drawee  again  refuse  to  accept,  the  notary 
is  thereupon  to  make  a  minute  on  the  bill  itself,  consisting  of  his  initials,  the 
month,  the  day  and  year,  and  the  reason,  if  assigned,  for  non-acceptance, 
together  with  his  charge. —  Chit,  on  Bills.)  216  ;  1  Sioift\s  Dig  425. 

A  protest  fornon-payment  of  a/orei^7i  bill,  or  at  least  the  minute  of  it,  must 
be  made  on  the  day  of  refusal. — Chit,  on  Bills.,  313. 

The  minute  above  mentioned  is  usually  termed  noting  the  bill,  but  this,  it 
has  been  said,  is  unknown  in  the  law,  as  distinguished  from  the  protest,  and  is 
merely  a  preliminary  step  to  the  protest,  and  though  it  has  grown  into  practice 
within  these  few  years,  it  will  not  in  any  case  supply  the  want  of  a  protest. — - 
Chit  on  Bills,  216. 
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The  next  step  which  the  notary  is  to  adopt  is  to  draw  up  the  protest,  which 
is  a  formal  declaration  on  the  bill  itself,  if  it  can  be  obtained,  or  otherwise  on 
a  copy,  that  it  has  been  presented  for  acceptance,  which  was  refused,  and  why, 
and  that  the  holder  intends  to  recover  all  damages,  expenses,  &c.,  which  he, 
or  his  principal,  or  any  other  party  to  the  bill,  may  sustain  on  account  of  non- 
acceptance. 

Or  if  no  such  notary  be  resident  in  the  place,  then  by  any  other  substantial 
inhabitant  in  the  presence  of  two  credible  witnesses. — 2  Blac.  Com.  469  ;  1 
Sioift's  Dig.  425;   Chit,  on  Bills,  216;   Sch.  Dig.  309. 

If  a  conditional  or  partial  acceptance  be  offered,  the  protest  should  not  be 
general,  as  otherwise  it  will  release  the  acceptor  from  the  effects  of  such  ac- 
ceptance.— Chit,  on  Bills,  216. 

It  has  been  even  held,  that  the  protest  for  non-acceptance  or  non-payment 
of  an  inland  bill  may  be  drawn  up  at  any  time  before  the  trial,  provided  the 
bill  be  noted  in  due  time. — Chit,  on  Bills,  216. 

Form  of  Protest, 
STATE  OF  GEORGIA,  ^      Know  all  men,  that  I,  Richard  Roe,  a  notary 

Houston  County.  ^  public,  in  and  for  said  county,  on  the  first  day  of 
May,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  forty- 
six,  at  Perry,  in  said  count}^,  the  usual  place  of  abode  of  John  Doe^ 
{maker  or  endorser,  as  the  case  may  be,)  have  demanded  payment  of 
the  hill,  (or  acceptance,  as  the  case  may  be,)  of  which  the  above  is  a  copy  ^ 
which  the  said  John  Doe  did  not  pay,  (or  accept,  as  the  case  may  be,) 
wherefore  I,  the  said  Richard  Roe,  do  hereby  protest  the  said  bill. 

Witness  my  hand  and  seal. 

[L.  S.]  Richard  Roe,  not^y  pub. 

JVote. — If  the  protest  be  made  by  "  any  other  substantial  inhabitant,     let  the  execution 
be  performed  thus: 

Done  in  presence  of  j> 

James  M.  Tait.    c  Peter  Strong,  Freeholder. 

John  Winter.        ^ 

2.  Which  protest  so  made  as  aforesaid,  shall  v/ithin  fourteen  days  after 
making  thereof  be  sent,  or  otherwise  due  notice  shall  be  given  thereof,  to  the 
party  from  whom  the  said  bill  or  bills,  were  received,  who  is,  upon  producing 
such  protest,  to  repay  the  said  bill  or  bills,  together  with  all  interest  and  charges 
from  the  day  such  bill  or  bills  were  protested ;  for  which  protest  shall  be  paid 
a  sum  not  exceeding  the  sum  of  six  pence  ;  and  in  default  or  neglect  of  such 
protest  made  and  sent,  or  due  notice  given  within  the  days  before  limited,  the 
person  so  failing  or  neglecting  thereof,  is  and  shall  be  liable  to  all  costs, 
damages,  and  interest,  which  do  and  shall  accrue  thereby. —  Sch.  Dig.  309. 

From  and  after  the  passage  of  this  act,  the  certificates,  protests,  and  other 
acts  of  notaries  public,  under  the  hand  and  seal  of  such  notary,  in  relation  to 
the  non-acceptance  of  any  bill  of  exchange,  draft,  or  other  order,  made  for  the 
payment  of  money,  or  other  thing,  and  also  in  relation  to  the  non-payment  of 
any  bill  of  exchange,  draft,  order,  bond  or  note,  for  the  payment  of  money  or 
other  thing,  shall  be  deemed  and  received  by  the  several  courts  of  law  and 
equity  in  this  State,  as  sufficient  prima  facie  or  presumptive  evidence  of  the 
facts  therein  stated,  without  any  other  or  further  proof.  Provided  always,  that 
nothing  in  this  act,  shall  prevent  either  party,  plaintifi"or  defendant,  from  having 
the  benefit  of  the  testimony  of  such  notary,  should  they  deem  it  necessary : 
and  provided  also,  that  the  party  relying  on  such  notarial  act,  shall,  at  the  first 
term,  file  in  the  court,  either  a  copy  or  the  original  of  such  protest  or  other 
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acts.  And  provided  farther  J  that  whenever  a  plaintiff,  relying  upon  such  notarial 
act,  shall  fail  to  file  the  same  as  is  herein  provided,  the  court  may  grant  such 
further  time  as  it  shall  deem  to  be  reasonable,  in  which  it  must  be  filed  in 
order  to  be  operative  as  evidence. — Act  of  1836;  Prin.  Dig.  215. 

The  protest  for  non-acceptance  in  the  case  of  an  inland  bill  is  by  no  means 
necessary,  and  the  want  of  it  does  not  affect  the  holder's  right  to  the  principal 
sum,  as  it  would  in  the  case  of  a  foreign  bill ;  and  it  is  in  practice  seldom 
made  ;  an  inland  bill  is  in  general  only  noted  for  non-acceptance,  which  noting, 
as  already  observed,  is  of  no  avail  ;•  and  if  not  paid  when  due,  it  is  then  noted, 
and  sometimes,  though  not  very  often,  protested  for  non-payment ;  and  a  pro- 
test for  non-acceptance  made  in  the  country,  must  be  proved  by  the  notary 
who  made  it,  and  it  will  not,  as  in  case  of  a  protest  made  abroad,  prove  itself. 
^Chit.  on  Bills,  219. 

There  does  not  appear  to  be  any  express  decision  with  respect  to  the  time 
when  a.  foreign  bill  must  be  protested  for  non-acceptance,  but  from  analogy  to 
the  time  when  a  protest  must  be  made  for  non-payment,  it  should  seem  that  in 
this  country,  it,  or  at  least  the  noting,  should  be  made  within  the  usual  hours 
of  business,  on  the  day  when  the  acceptance  is  refused,  and  that  the  neglect 
to  make  it  at  the  time  will  only  be  excused  by  inevitable  accident,  such  as 
sudden  illness  of  the  holder,  robbery,  or  other  circumstances  which  have  been 
before  noticed. — Chit,  on  Bills,  223. 


Neglect  to  give  Notice, 

If  the  holder  of  a  bill  neglect  to  present  it  for  acceptance  when  necessary,  or 
to  give  notice  of  non-acceptance  to  those  persons  entitled  to  object  to  the  want 
of  it,  such  conduct,  we  have  seen,  discharges  them  from  their  respective  lia- 
bilities.— Chit,  on  Bills,  233. 

It  has  been  holden,  that  even  the  bankruptcy,  insolvency,  or  death  of  the 
acceptor  of  a  bill,  or  maker  of  a  note,  however  notorious,  will  not  excuse  the 
neglect  to  make  due  presentment ;  and  in  the  last  case,  it  should  be  made  to 
his  personal  representative,  and  in  case  there  be  no  executor  or  administrator, 
then  at  the  house  of  the  deceased,  or  the  drawer  or  endorsers  will  be  discharged. 
^Chit.  on  Bills,  246. 

So  the  consequences  of  the  neglect  to  present  may  be  waived  by  a  payment 
of  part,  or  a  promise  to  pay  after  full  notice  of  the  default,  and  indeed  by  the 
sa^me  circumstances,  which  will  do  away  the  effect  of  a  neglect  to  present  for 
acceptance,  or  to  give  notice  of  the  refusal. — Chit,  on  Bills,  248. 

The  neglect  to  make  a  proper  presentment  may,  as  far  as  respects  the  draw- 
er's liability,  be  excused  by  the  drawee's  not  having  had  effects  of  the  drawers 
in  his  hands  from  the  time  of  drawing  the  bill  to  the  time  when  it  became  due. 
•—Chit  on  Bills,  247. 


Refusal  to  Accept. 

4.  That  from  and  after  the  first  day  of  May,  which  shall  be  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  five,  in  case,  upon  presenting  of  any 
such  bill  or  bills  of  exchange,  the  party  or  parties,  on  whom  the  same  shall  be 
drawn,  shall  refuse  to  accept  the  same,  by  underwriting  the  same  as  aforesaid, 
the  party  to  whom  the  said  bill  or  bills  are  made  payable,  his  servant,  agent, 
or  assigns,  may,  and  shall  cause  the  said  bill  or  bills  to  be  protested  for  non- 
acceptance,  as  in  case  of  foreign  bills  of  exchange,  anything  in  the  said  act  or 
any  other  law  to  the  contrary  notwithstanding  :  for  which  protest  there  shall 
be  paid  two  shillings,  and  no  more. 
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5.  That  from  and  after  the  first  day  of  May^  no  acceptance  of  any  such  in- 
land bill  of  exchange  shall  be  sufficient  to  charge  any  person  whatsoever,  unless 
the  same  be  underwritten  or  endorsed  in  writing  thereupon :  and  if  such  bill  be 
not  accepted  by  such  underwriting,  or  endorsement  in  writing,  no  drawer  of 
any  such  inland  bill  shall  be  liable  to  pay  any  costs,  damages,  or  interest  there- 
upon, unless  such  protest  be  made  for  non-acceptance  thereof,  and  within  four- 
teen days  after  such  protest,  the  same  be  sent,  or  otherwise  notice  thereof  be 
given  to  the  party  from  whom  such  bill  was  received,  or  left  in  writing  at  the 
place  of  his  or  her  usual  abode  ;  and  if  such  bill  be  accepted,  and  not  paid  be- 
fore the  expiration  of  three  days  after  the  said  bill  shall  become  due  and  paya- 
ble, then  no  drawer  of  such  bill  shall  be  compellable  to  pay  any  costs,  damages, 
or  interest  thereupon,  unless  a  protest  be  made  and  sent,  or  notice  thereof  be 
given,  in  manner  and  form  above  mentioned :  Nevertheless,  every  drawer  of 
such  bill  shall  be  liable  to  make  payment  of  costs,  damages,  and  interest  upon 
such  inland  bill,  if  any  one  protest  be  made  of  non-acceptance,  or  non-payment 
thereof,  and  notice  thereof  be  sent,  given  or  left  as  aforesaid. — Sch.  Dig.  323. 


Acceptance  supra  Protest, 

The  drawer,  acceptor,  endorser,  and  holder,  are  the  principal  and  immediate 
parties  to  the  instrument ;  but  besides  them,  a  person  may  become  a  party  to 
it  in  a  collateral  way ;  as  where  the  drawee  refuses  to  accept,  any  third  party, 
after  protest  for  non-acceptance,  may  accept  for  the  honor  of  the  bill  generally, 
or  of  the  drawer,  or  of  any  particular  endorser,  in  which  case  the  acceptance 
is  called  an  acceptance  supra  protest^  and  the  person  making  it  is  styled  the 
acceptor  for  the  honor  of  the  person  on  whose  account  he  comes  forward  ;  and 
he  acquires  certain  rights,  and  subjects  himself  to  nearly  the  same  obligations 
as  if  the  bill  had  been  directed  to  him. — A  person  may  also  become  party  to 
the  instrument  by  paying  it  supra  protest.,  either  for  the  honor  of  the  drawer  or 
endorsers.— C/iz^;.  on  Btlls,  22,  166,  241,  and  242. 


Time  of  Presenting, 

It  would  be  extremely  prejudicial  to  commerce,  if  the  holder  of  a  bill  or 
note  were  suffered  to  give  longer  credit  to  the  drawee  than  the  instrument  di- 
rects, and  afterwards,  in  default  of  payment  by  the  drawee,  to  resort  to  the 
drawer  or  endorsers,  at  a  time  when  perhaps  the  accounts  between  them  and 
the  persons  liable  to  them  may  have  been  adjusted,  or  those  persons  may  have 
become  insolvent,  and  the  comm.on  law  detests  negligence  and  laches.  On 
this  principle,  it  is  settled,  that  the  holder  of  a  bill  must  present  it  to  the  drawee 
for  payment  at  the  time  when  due,  when  a  time  of  payment  is  specified  ;  and 
when  no  time  is  expressed,  within  a  reasonable  period  after  receipt  of  the  bill ; 
and  that  if  he  neglects  to  do  so,  he  shall  not  afterwards  resort  to  the  drawer  or 
endorsers,  whose  implied  contracts  are  only  to  pay  in  default  of  the  drawee, 
and  not  immediately  or  absolutely,  and  who  are  always  presumed  to  have  sus- 
tained damage  by  the  holders  laches. — Chit,  on  Bills ^  245. 

If  the  holder  of  a  bill  at  the  time  it  becomes  due,  be  dead,  it  is  said  that  his 
executor,  although  he  have  not  proved  the  will,  must  present  it  to  the  drawee. 
If  the  drawee  goes  abroad  leaving  an  agent  in  England,  with  powxr  to  accept 
bills,  who  accepts  one  for  him,  the  bill  when  due,  must  be  presented  to  the 
agent  for  payment  if  the  drawee  continue  absent.  When  a  bill,  transferable 
only  by  endorsment,  is  delivered  to  a  person  without  being  endorsed,  he  should, 
nevertheless,  present  the  bill  for  payment  to  the  acceptor,  and  offer  an  indem- 
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nity  to  him  ;  and  if  the  acceptor  then  refuse  to  pay,  the  bill  should  be  protest- 
ed for  non-payment. — Chit,  on  Bills ^  247. 

We  have  next  to  consider  in  what  cases  the  acceptor  of  a  bill  or  maker  of  a 
note,  may  resist  an  action  on  account  of  neglect  of  the  holder  to  present  the 
instrument  for  payment.  It  is  a  general  rule  of  law,  that  where  there  is  a  pre- 
cedent debt  or  duty,  the  creditor  need  not  allege  or  prove  any  demand  of  pay- 
ment before  the  action  brought,  it  being  the  duty  of  the  debtor  to  find  out  his 
creditor,  and  tender  him  the  money,  and  as  it  is  technically  said,  the  bringing 
of  the  action  is  a  sufficient  request. — Chit,  on  Bills,  249. 

The  custom  of  merchants  is  stated  to  be,  that  if  the  drawee  of  a  bill  of  ex- 
change absconds  before  the  day  when  the  bill  is  due,  the  holder  may  protest 
it,  in  order  to  have  better  security  for  the  payment,  and  should  give  notice  to 
the  drawer  and  endorsers  of  the  absconding  of  the  drawee  ;  and  if  the  acceptor 
of  a  foreign  bill  become  bankrupt  before  it  is  due,  it  seems  that  the  holder  may 
also  in  such  case  protest  for  better  security ;  but  the  acceptor  is  not,  on  ac- 
count of  the  bankruptcy  of  the  drawer,  compellable  to  give  this  security. —  Chit, 
on  Bills,  240. 


Notice, 


When  the  drawee  refuses  to  accept  a  bill,  or  accepts  it  conditionally,  or  par- 
tially, the  holder  or  the  person  interested  in  the  bill,  must  give  notice  to  all  the 
parties  to  the  bill  to  whom  he  intends  to  resort  for  payment,  that  the  bill  has 
been  dishonored  :  and  if  the  party  entitled  to  notice  should  be  absent,  it  will  be 
sufficient  to  leave  notice  at  his  usual  place  of  abode.  This  notice  must  b^ 
given  in  a  reasonable  time,  and  the  holder  must  not  delay  it  till  payment  is  re- ' 
fused.  Where  the  parties  reside  in  the  place  where  the  bill  was  dishonored, 
notice  must  be  given  on  the  same  day,  if  practicable,  if  not,  on  the  next  day : 
where  they  reside  in  a  different  place,  then  by  that  day's  mail,  if  practicable,  if  not, 
by  the  next  mail :  if  there  is  no  communication  by  mail,  then  by  the  first  ordi- 
nary conveyance.  Where  the  parties  reside  in  the  same  place,  personal  notice 
must  be  given,  if  in  different  places,  then  it  will  be  sufficient  to  send  the  notice 
by  a  letter  in  the  mail :  and  proof  of  sending  notice  in  such  manner  would  be 
sufficient,  though  the  letter  should  miscarry:  if  in  a  foreign  country,  then  by 
the  first  direct  and  regular  conveyance.  If  the  residence  is  unknown,  then  the 
best  inform-ation  must  be  obtained  that  can  be,  and  notice  sent  accordingly. — 
1  Swift's  Dig.  425  ;   Chit,  on  Bills,  196. 

Nothing  will  excuse  the  neglect  to  give  notice,  but  the  want  of  effects  of  the 
drawer  in  the  hands  of  the  drawee,  the  absconding  of  the  drawee,  or  the  sud- 
den illness  or  death  of  the  holder,  and  the  notice  must  be  given  as  soon  as  the 
impediment  is  removed.  But  such  neglect  may  be  waived  by  the  party  who 
can  take  advantage  of  it  by  part  payment,  by  a  promise  to  pay  the  whole  or  see 
it  paid  ;  or  by  an  acknowledgment  that  it  must  be  paid,  when  done  with  a  full 
knowledge  of  all  the  facts. — 1  Swift'' s  Big.  426. 

When  due  notice  is  not  giv-en,  the  party  is  exonerated  from  any  liability  to 
pay  the  bill ;  but  if  given,  the  holder  may  insist  upon  immediate  payment  from 
the  parties  liable ;  and  when  the  bill  is  payable  in  a  certain  time  after  date,  or 
sight,  if  dishonored  he  is  not  bound  to  wait  till  the  bill  becomes  due,  but  may 
sue  immediately. — 1  Swift's  Big.  426. 

From  some  cases  to  be  found  4n  the  books,  it  appears  to  have  been  formerly 
holden,  that  it  was  incumbent  on  the  person  insisting  on  the  want  of  notice,  to 
prove  that  he  had  really  sustained  damage  by  the  laches  of  the  holder ;  but  it 
has  been  settled  by  later  decisions,  that  such  damage  is  to  be  presumed,  and 
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that  the  only  excuse  for  the  omission  is  the  proof  of  the  want  of  effects  in  the 
hands  of  the  drawee  ;  and  it  is  always  presumed,  till  the  contrary  appears,  that 
the  drawer  of  the  bill  has  effects  in  the  drawee's  hands,  and  that  the  endorser 
or  assignor  has  given  value  for  it,  and  consequently  that  each  may  have  sustained 
a  loss  by  the  holder's  neglect  to  give  notice,  by  which  the  chance  of  obtaining 
satisfaction  from  the  parties  liable  to  them,  must  necessarily  be  rendered  more 
precarious. —  Chit,  on  Bills,  198. 

But  if  the  drawer  of  a  bill,  from  the  time  of  making  it  to  the  time  when  it 
was  due,  had  no  effects  in  the  hands  of  the  drawee  or  acceptor,  and  had  no 
right  upon  any  other  ground  to  expect  that  the  bill  would  be  paid,  and  the  bill 
was  drawn  for  the  accommodation  of  such  drawer,  he  is  prima  facie  not  enti- 
tled to  notice  of  the  dishonor  of  the  bill ;  nor  can  he  object,  in  such  case,  that 
a  foreign  bill  should  have  been  protested. —  Chit,  on  Bills,  198. 

But  it  is  no  excuse  for  not  giving  notice  to  the  endorser  of  a  bill,  that  the  ac- 
ceptar  had  no  effects  of  the  drawer. —  Chit,  on  Bills,  200. 

So  a  person,  who,  without  consideration,  but  without  fraud,  endorsed  a  bill, 
the  drawer  and  acceptor  of  which  proved  to  be  fictitious  persons,  is  entitled  to 
due  notice  of  the  dishonor,  or  he  will  be  discharged. — Chit,  on  Bills,  200. 

In  general,  if  the  bill  or  note  be  given  as  a  collateral  security,  and  the  party 
delivering  it  were  no  party  to  it,  he  will  not  be  discharged  from  his  original 
liability  by  the  laches  of  the  holder. — Chit,  on  Bills,  204. 

If  at  any  time  between  the  drawing  of  the  bill  and  its  presentment  and  dis- 
honor, the  drawee  had  some  effects  of  the  drawer  in  his  hands,  though  insuffi- 
cient to  pay  the  amount,  or  though  the  drawer  has  afterwards  withdrawn  such 
effects,  he  will  nevertheless  be  entitled  to  notice  of  the  dishonor,  and  the  laches 
of  the  holder  will  discharge  him  from  liability.— CAi/.  on  Bills,  206. 

The  death,  bankruptcy,  or  known  insolvency  of  the  drawee,  or  his  being  in 
prison,  constitute  no  excuses,  either  at  law  or  in  equity,  for  the  neglect  to  give 
due  notice  of  non-acceptance  or  non-payment. —  Chit  on  Bills,  209. 

A  party  may  by  his  agreement  dispense  with  the  necessity  of  notice  of 
dishonor,  and  where  the  drawer  and  endorser  of  a  bill  of  exchange  enter  into 
a  bond,  conditioned  to  pay  the  bill  within  one  month  after  it  became  due,  if 
not  paid  by  the  acceptor,  they  were  held  not  entitled  to  notice  of  the  dishonor. 
— Chit,  on  Bills,  211. 

A  neglect  to  give  immediate  notice  may  also  be  excused  by  some  other  cir- 
cumstances. Thus,  the  absconding  or  absence  of  the  drawer  or  endorser  may 
excuse  the  neglect  to  advise  him  ;  and  the  sudden  illness  or  death  of  the  holder 
or  his  agent,  or  other  accident,  may  constitute  an  excuse  for  the  want  of  a  re- 
gular notice  to  any  of  the  parties,  provided  it  be  given  as  soon  as  possible  after 
the  impediment  is  removed.  And  the  holder  of  a  bill  of  exchange  is  excused 
for  not  giving  regular  notice  of  its  being  dishonored  to  an  endorser,  of  whose 
place  of  residence  he  is  ignorant,  if  he  use  reasonable  diligence  to  discover 
where  the  endorser  may  be  found. —  Chit,  on  Bills,  213. 

The  loss  or  destruction  of  an  accepted  bill  affords  no  excuse  for  the  delay 
in  giving  notice  of  non-payment. — Chit,  on  Bills,  214. 

The  conduct  which  the  holder  must  adopt  on  the  dishonor  of  a  foreign  bill, 
differs  materially  from  that  which  he  must  pursue  in  the  case  of  an  inlandhill. 
Whenever  notice  of  non-acceptance  of  a  foreign  bill  is  necessary,  a  protest 
must  also  be  made,  which,  though  mere  matter  of  form,  is,  by  the  custom  of 
merchants,  indispensably  necessary,  and  cannot  be  supplied  by  witnesses  or 
oath  of  the  party,  or  in  any  other  way,  and  as  it  is  said,  is  part  of  the  consti- 
tution of  a  foreign  bill  of  exchange ;  and  the  mere  production  of  this  protest 
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attested  by  a  notary  public,  without  proof  of  the  signature  or  affixing  of  the 
seal  (though  not  so  if  payable  here)  will,  in  the  case  of  a  bill  payable  and 
protested  out  of  this  country,  be  evidence  of  the  dishonor  of  the  bill,  and  to  it 
all  foreign  courts  give  credit ;  and  it  cannot  be  supplied  by  mere  proof  of 
noting  for  non-acceptance,  and  a  subsequent  protest  for  non-payment.  But 
proof  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time 
of  drawing  the  bill,  or  at  any  time  afterwards,  will  in  this  country  excuse  the 
want  of  a  protest,  and  prevent  the  drawer  being  discharged.  So  a  subsequent 
promise  by  the  drawer  to  pay  the  bill  may  preclude  him  from  availing  himself 
of  the  want  of  a  protest.  But  it  is  not  advisable  to  omit  protesting  a  foreign 
bill,  because  in  foreign  courts  they  would  probably  not  be  governed  by  the 
exception  introduced  by  our  courts. —  Chit,  on  Bills.,  214. 

At  comnion  law,  no  inland  bill  could  be  protested  for  non-acceptance  ;  but 
by  the  statute  3  and  4  Anne,  c.  9.  s.  4.  (Sch.  Dig.  .322,)  which  will  be  ob- 
served upon  more  fully  hereafter,  a  protest  was  given  in  case  of  refusal  to 
accept  in  writing  any  inland  bill  amounting  to  the  sum  of  five  pounds,  expressed 
to  be  given  for  value  received,  and  payable  at  days,  weeks,  or  months  after 
date  ;  in  the  same  manner  as  in  case  of  foreign  bills  of  exchange. —  Chit,  on 
Bills,  218. 

Notice.,  however,  must  be  given  of  the  non-acceptance,  otherwise,  for  the 
reasons  before  stated,  the  holder  in  general  discharges  the  drawer  and  endor- 
sers from  all  liability.  There  is  no  precise  form  of  words  necessary  to  be  used 
in  giving  notice  of  the  dishonor  of  a  bill,  any  act  of  the  holder,  signifying  the 
refusal  of  the  drawee,  will  be  a  sufficient  notice  ;  though  we  have  seen,  that 
in  the  case  of  a  foreign  bill,  there  must  also  be  a  protest. — Chit,  on  BiUs.,219. 

1.  From  and  after  the  passage  of  this  act,  that  the  practice  heretofore  re- 
quired of  making  a  demand  of  the  makers  of  promissory  notes  and  other  in- 
struments, for  the  payment  and  performance  of  the  same,  and  their  giving  notice 
of  such  demand  within  a  reasonable  time  to  the  endorsers  of  said  promissory 
notes  and  other  instruments,  shall  cease  and  become  entirely  unnecessary  to 
bind  said  endorsers ;  and  whenever  any  person  whatever  endorses  a  promis- 
sory note  or  other  instrument,  he  shall  be  held,  taken,  and  considered  as 
security  to  the  same,  and  be  in  all  respects  bound  as  security,  until  said  promis- 
sory note  or  other  instrument  is  paid  off  and  discharged,  and  shall  be  liable  to 
be  sued  in  the  same  manner  and  in  the  same  action  with  the  principal  or  maker 
of  said  promissory  notes  or  other  instruments  ;  any  law,  practice,  or  usage  to 
the  contrary  notwithstanding  ;  provided  always,  that  nothing  herein  contained 
shall  extend  to  any  promissory  notes  which  shall  be  given  for  the  purpose  of 
negotiation,  or  intended  to  be  negotiated  at  any  chartered  bank,  or  which  may 
be  deposited  in  any  chartered  bank  for  collection :  and  provided,  also,  that 
nothing  contained  in  this  act  shall  be  construed  as  to  prevent  the  endorser 
from  defining  his  liability  in  the  endorsement. — Act  of  1S26  ;  Prin.  Dig.  462. 

With  respect  to  the  mode  of  giving  notice,  personal  service  is  not  necessary, 
nor  is  it  requisite  to  leave  a  written  notice  at  the  residence  of  the  party ;  but  it 
is  sufficient  to  send  to  or  convey  verbal  notice  at  the  counting-house  or  place 
of  abode  of  the  part}',  without  leaving  notice  in  writing.  And  it  is  sufficient, 
both  in  the  case  of  a  foreign  and  an  inland  bill,  to  send  notice  by  the  post,  even 
though  the  letter  should  miscarry. — Chit,  on  Bills,  220. 

When  there  is  no  post,  it  is  sufficient  to  send  notice  b}'  the  ordinary  mode 
of  conveyance,  though  notice  by  a  special  messenger  might  arrive  earlier. — 
Chit,  on  Bills,  221. 

It  has  been  decided,  that  where  it  is  necessary  or  more  convenient  for  the 
holder  to  send  notice  by  other  conveyance  than  the  post,  he  may  send  a  special 
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messenger,  and  he  may  recover  the  reasonable  expenses  incurred  by  that  mode 
of  giving  notice. — Chit,  on  Bills,  222. 

The  letter  containing  the  notice  should  be  directed  to  the  place  where  it  will 
most  likely  reach  the  party. — Chit,  on  Bills ,  222. 

The  notice  of  non-acceptance,  when  necessary,  must  be  given  to  all  the 
parties  to  whom  the  holder  of  the  bill  means  to  resort  for  payment,  and  though 
proof  that  the  drawer  had  no  effects  in  the  hands  of  the  acceptor,  will  be  an 
excuse  for  want  of  notice  with  respect  to  him,  it  will  not  have  that  operation 
with  respect  to  any  of  the  endorsers ;  for  they  have  nothing  to  do  with  any  of 
the  accounts  between  the  drawer  and  the  drawee. —  Chit,  on  Bills,  229. 

If  the  party  entitled  to  notice  be  a  bankrupt,  notice  should  be  given  to  him 
before  the  choice  of  assignees,  and  after  such  choice,  to  them.  If  the  party 
be  dead,  notice  should  be  given  to  his  executor  or  administrator ;  and  it  is  ex- 
pedient, though  not  in  general  absolutely  necessary,  to  give  notice  to  the  person 
w^ho  had  guaranteed  the  payment  of  the  bill. — Chit  on  Bills,  229. 

With  respect  to  inland  bills  protested  for  non-acceptance  the  3  and  4  Anne, 
c.  9  (  Sch.  Dig.  320,)  directs  the  protest  or  notice  thereof  to  be  given  to  the 
person  from  whom  the  bill  was  received. — Chit,  on  Bills,  230. 

When  due  notice  of  the  non-acceptance  has  been  given  to  the  drawer  and 
endorsers,  it  is  not  necessary  afterwards  to  present  the  bill  for  payment,  or  if 
such  presentment  be  made,  to  give  notice  of  the  dishonor. —  Chit,  on  Bills j 
232. 

A  person  who  has  been  once  discharged  by  laches  from  his  liability  is  always 
discharged. — Chit,  on  Bills,  240. 

If  when  a  bill  or  note  becomes  due,  the  holder  renews  the  same,  or  for 
valuable  consideration  agrees  with  the  drawee  of  the  bill,  or  maker,  of  the 
note,  to  give  him  time  for  payment,  without  the  concurrence  of  the  other 
parties  entitled  to  sue  such  drawee  or  maker  on  the  bill  or  note,  they  will 
thereby  in  general  be  discharged  from  all  liability,  although  the  holder  may 
have  given  due  notice  of  the  non-payment.  There  is  no  obligation  of  active 
diligence  on  the  holder  to  sue  the  acceptor  or  any  other  party,  and  he  may 
forbear  to  sue  as  long  as  he  chooses ;  but  he  must  not  so  agree  to  give  time  to 
the  acceptor  so  as  to  preclude  himself  from  sueing  him,  and  suspend  his  remedy 
against  himin  prejudice  of  the  drawer  and  endorsers. —  Chit,  on  Bills,  290. 


Payment, 

But  the  mere  change  or  addition  of  securities,  without  expressly  relinquish- 
ing the  original  debts,  nor  suspending  for  a  time  the  creditor's  right  of  action, 
will  not,  either  at  law  or  equity,  discharge  a  surety  or  party  to  a  bill,  and  ac- 
cepting a  mere  collateral  security  from  the  acceptor,  will  not  discharge  the 
other  parties  to  a  bill ;  and  where  a  bill  of  exchange  having  been  dishonored, 
the  acceptor  transmitted  a  new  bill  for  a  larger  amount  to  the  payee,  but  had 
not  any  communication  with  him  respecting  the  first,  and  the  payee  discounted 
the  second  bill  with  the  holder  of  the  first,  which  he  received  back  as  part  of 
the  amount,  and  afterw*ds  for  a  valuable  consideration  endorsed  it  to  the  plain- 
tiff ;  it  was  held  that  the  second  bill  was  merely  a  collateral  security,  and  that 
the  receipt  of  it  by  the  payee  did  not  amount  to  giving  time  to  the  acceptor  of 
the  first  bill,  so  as  to  exonerate  the  drawer. — Chit,  on  Bills,  294. 

If  there  be  any  evidence  of  the  assent  of  the  drawer  or  endorser  to  the  secu- 
rity being  taken  from  and  time  given  to  the  acceptor,  or  if,  after  notice  of  the 
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time  having  been  given,  the  drawer  or  endorser  promises  to  pay,  he  is  precluded 
from  taking  advantage  of  the  indulgence  to  the  acceptor. —  Chit,  on  Bills ^  296. 

The  giving  time  or  taking  security  from  one  of  several  acceptors  of  a  bill  or 
makers  of  a  note,  vi^ill  not  discharge  the  other  acceptors  or  makers  from  liabil- 
ity ;  but  the  releasing  such  one  would  discharge  the  rest,  unless  indeed  the  in- 
strument of  release  contain  merely  a  covenant  not  to  sue  that  one,  and  this  legal 
operation  of  a  release  to  one  of  several  acceptors,  &c.  may  be  restrained  in 
some  cases  by  the  express  terms  of  the  instrument. — Chit,  on  Bills^  296. 


Dmjs  of  Grace, 

The  days  of  grace  which  are  allowed  to  the  drawee,  are  so  called,  because 
they  were  formerly  merely  gratuitous,  and  not  to  be  claimed  as  a  right  by  the 
person  on  whom  it  was  incumbent  to  pay  the  bill,  and  were  dependent  on  the 
inclination  of  the  holder  ;  they  still  retain  the  name  of  grace,  though  the  cus- 
tom of  merchants  recognized  by  law,  has  long  reduced  them  to  a  certainty,  and 
established  a  right  in  the  acceptor  to  claim  them,  in  all  cases  of  bills  or  notes 
payable  at  usance,  or  after  date,  after  sight,  or  after  a^rtain  event,  or  on  a 
particular  day.  The  number  of  these  days  varies  according  to  the  custom  of 
the  different  countries. —  Chit,  on  Bills^  264. 

When  a  bill,  &c.  is  made  payable  at  usance.,  or  at  a  certain  time  after  date 
or  sight,  or  after  demand,  it  is  not  payable  at  the  precise  time  mentioned  in  the 
bill,  days  of  grace  being  allowed,  but  in  the  case  of  bills,  &c.  payable  on  de- 
mand^ no  such  days  are  allowed. —  Chit,  on  Bills.,  263. 

Promissory  notes,  and  bills  payable  at  banks,  and  all  negotiable  notes,  are 
entitled  to  three  days'  grace. — 1  Swift^s  Dig.  433. 

A  bill  or  note  is  not  now  considered  due  or  demandable  till  the  last  day  of 
the  three  days  of  grace  ;  as  if  a  bill  or  note  is  dated  on  the  12th  of  any  month, 
and  made  payable  ten  days,  one  week,  or  one  month  after  date,  payment  must 
be  demanded  on  the  25th,  the  22d  of  the  same,  and  on  the  15th  of  the  next 
month,  respectively.  But  if  the  third  day  of  grace  falls  on  a  Sunday,  the  bill 
or  note  is  payable,  and  due  on  the  Saturday  preceding.  Days  of  grace  are  al- 
lowed upon  promissory  notes,  in  like  manner  as  upon  bills  of  exchange. — 2 
Blac.  Com.  469    n. 

The  days  of  grace  which  are  allowed  on  a  bill  of  exchange,  must  always  be 
computed  according  to  the  law  of  the  place  where  it  is  due. — Chit,  on  Bills^ 
266. 

A  promissory  note  made  payable  to  A  without  adding,  or  to  his  order  j  or  to 
bearer^  though  not  negotiable,  is  a  note  within  the  statute,  and  the  three  days 
of  grace  must  be  allowed  upon  it. — 2  Blac.   Com.  470  n. 

When  a  bill  purports  to  be  payable  so  many  days  after  sight.,  the  days  are 
computed  from  the  time  the  bill  was  accepted,  exclusively  thereof,  and  not 
from  the  date  of  the  bill,  or  the  day  the  same  came  to  hand,  or  was  presented 
for  acceptance,  for  the  sight  must  appear  in  a  legal  way,  which  is  either  by  the 
parties  accepting  the  bill,  or  by  protest  for  non-acceptance. — Chit,  on  Bills ^ 
268.  • 

When  a  check,  or  bill,  or  banker's  note,  is  expressed  to  be  payable  on  de- 
mand., or  where  no  time  of  payment  is  expressed.,  it  is  payable  instantly  on  pre- 
sentment, without  any  allowance  of  days  of  grace,  and  the  presentment  for 
payment  of  such  a  check,  or  bill^  must  be  made  within  a  reasonable  time  after 
the  receipt  of  it. — Chit,  on  Billsj  269. 
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Usance, 

The  term  usance  is  French,  and  signifies  the  time  which  it  is  the  vsage  of 
the  countries  between  which  bills  are  drawn,  to  appoint  for  payment  of  them. 
The  length  of  usance,  or  time  which  it  includes,  varies  in  different  countries, 
from  fourteen  days,  to  one,  two,  or  even  three  months  after  the  date  of  the  bill. 
Double  or  treble  usance,  is  double  or  treble  the  usual  time,  and  half  usance  is 
half  that  time  ;  when  it  is  necessary  to  divide  a  month  upon  an  half  usance,  the 
division,  notwithstanding  the  difference  in  the  length  of  the  month,  contains 
fifteen  days. — Chit,  on  Bills  266. 


CHAPTER    VI. 


DEBT— ASS QMPSIT— JUDGMENT,  ETC. 

The  action  of  Assumpsit  is  by  far  the  most  usual  remedy  on  bills,  checks 
and  notes  ;  and  indeed  it  appears  to  be  the  only  remedy  where  no  privity  of 
contract  exists  between  the  parties,  as  between  the  endorsee  and  the  acceptor 
of  a  bill,  and  a  remote  endorsee  and  maker  of  a  note,  in  which  case  debt  is 
not  maintainable,  or  when  the  action  is  against  an  executor  or  administrator, 
against  whom  debt  on  simple  contract  is  not  in  general  sustainable. —  Chit,  on 
Bills,  342. 

Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  defendant ; 
which  at  present  are  set  down  and  delivered  into  the  proper  office  in  writing, 
though  formerly  they  were  usually  put  in  by  their  counsel  ore  tenus,  or  vii^a 
voce,  in  court  and  then  minuted  down  by  the  chief  clerks,  or  prothonotaries ; 
whence  in  our  old  law  French,  the  pleadings  are  frequently  denominated  the 
parol. 

The  first  of  these  is  the  declaration^  narratio,  or  count,  anciently  called  the 
tale  ;  in  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length  :  being 
indeed  only  an  amplification  or  exposition  of  the  original  writ  upon  which  his 
action  is  founded,  with  the  additional  circumstances  of  time  and  place,  when 
and  where  the  injury  was  committed. — 3  Blac.  Com.  293. 

The  declaration  should  set  out,  expressly,  that  the  contract  was  by  deed  or 
instrument  under  seal,  and  it  will  not  be  sufficient  to  say  it  was  in  writing. 
The  plaintiff  should  make  a  profert  of  the  deed  on  which  the  action  is  found- 
ed, in  all  cases  where  the  deed  is  in  his  power :  but  he  is  excused  when  it  is 
in  the  hands  of  the  opposite  party,  or  has  been  lost  or  destroyed  by  time  or 
accident,  he  must  however,  state  in  his  declaration,  the  facts  on  which  he 
relies  to  excuse  him  for  not  producing  it  on  oyer. — 1  Swifth  Dig.  662. 

8.  All  suits  of  a  civil  nature  cognizable  in  the  said  courts  respectively,  shall 
be  by  petition  to  the  court,  which  petition  shall  contain  the  plaintiff's  charge, 
allegation,  or  demand,  plainly,  fully  and  distinctly  set  forth,  and  be  signed  by 
the  plaintiff,  or  his,  her,  or  their  attorney,  and  to  which  petition  the  clerk  shall 
annex  a  process,  signed  by  such  clerk,  and  bear  test  in  the  name  of  one  of  the 
judges  or  justices  of  such  court,  directed  to  the  sheriff,  requiring  the  defend- 
ant, or  defendants,  to  appear  at  the    court  to  which  the  same  shall  be  made 
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returnable,  and  shall  be  served  on  the  defendant  or  defendants,  at  least  twenty 
days  before  the  return  thereof,  by  delivering  a  copy  of  such  petition  and  pro- 
cess to  the  defendant  or  defendants,  or  leaving  such  copy  at  his,  her,  or  their 
most  notorious  place  or  places  of  residence. — Act  of  1799  ;  Prin.  Dig,  420. 

That  from  and  immediately  after  the  passing  of  this  act  it  shall  not  be 
necessary,  as  heretofore,  for  the  sheriffs  of  this  State  to  serve  all  writs  and 
processes  at  common  law,  tiventy  days  before  the  sitting  of  the  court,  to  which 
the  same  may  be  made  returnable,  but  the  same  may  be  served  and  returned 
SEVENTEEN  days  before  the  sitting  of  the  court ;  Provided^  nevertheless ^  that 
all  writs  and  processes  shall  be  copied  and  issued,  as  heretofore,  twenty  days 
before  the  sitting  of  the  court,  to  which  the  same  may  be  made  returnable ; 
any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. — Act  of  1829; 
Prin.  Dig-  465. 

1.  That  in  every  case  where  there  is  a  good  and  legal  cause  of  action,  plain- 
ly and  distinctly  set  forth  in  the  petition,  and  there  is  in  substance  a  copy 
served  on  the  defendant  or  defendants,  or  left  at  their  most  notorious  place  of 
abode,  every  other  objection  shall  be  on  igpotion  amended  without  delay  or 
additional  costs. — Actof\S\S;Prin.Dig.A42.  m 

Writ  in  Debt, 
STATE  OF  GEORGIA,  ^      To  the   honorable   Superior   Court   of  said 

Houston  County.  ^  Coimty. 

The  petition  of  John  Doe,  respectfully  showeth,  that  Richard  Roe, 
of  said  County,  (a)  owes  to,  and  from  your  Petitioner  unjustly  detains, 
the  sum  oi  five  hundred  dollars,  besides  interest ;  for  that  whereas, 
heretofore,  to  wit,  on  the  first  day  of  May,  in  the  year  of  our  Lord, 
eighteen  hundred  and  forty-six,  said  Richard  Roe,  made  his  certain 
instrument  in  writing,  commonly  called  a  Promissory  JVote,  the  date 
whereof,  is  the  day  and  year  aforesaid,  his  oivn  proper  hand-writing 
being  thereto  subscribed,  (b)  and  then  and  there  delivered,  (c)  the  said 
Jfote  to  your  Petitioner,  (which  is  now  here  shown  to  the  Court :) 
whereby,  one  day  after  the  date  ofsaidJYote,  said  Richard  Roe,  promised 
to  pay  your  Petitioner,  or  hearer,  the  sum  of  money  aforesaid,  to  wit, 
five  hundred  dollars,  for  value  received:  yet,  the  said  Richard  Roe, 
although  so  indebted,  and  to  pay  the  said  sum  of  money  often  re- 
quested, has  not  paid  the  same,  but  the  same  to  pay  hath  wholly 
refused,  and  still  does  refuse,  to  the  damage  of  your  Petitioner  one 
thousand  dollars :  wherefore,  your  Petitioner  brings  suit,  and  prays 
process  may  issue,  requiring  said  Richard  Roe,  personally,  or  by 
Attorney,  to  be  and  appear,  at  the  next  Superior  Court,  to  be  held  in 
and  for  said  County,  to  answer  your  petitioner  in  an  action  of  Debt,  &c. 

Simon  Wake,  PPfs  AtVy. 

Writ  in  Assumpsit, 
STATE  OF  GEORGIA,  ^      To    the   honorable   Superior  Court,   of  said 

Houston  County.  t  County. 

The  petition  of  John  Doe,  respectfully  showeth,  that  Richard  Roe^ 
of  said  County,  (a)  is  indebted  to  your  Petitioner,  the  sum  of  five 
hundred  dollars,  besides  interest :  for  that  whereas,  the  said  Richard 
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Roe,  on  the  first  day  of  May,  in  the  year  of  our  Lord,  eighteen  hun- 
dred and  forty-six,  made  his  certain  instrument  in  Avriting,  commonly 
called  a  Promissory  JYote,  his  own  proper  hand-writing  being  thereto 
subscribed,  (6)  and  then  and  there  delivered,  (c)  said  Promissory  JYote 
to  one  Charles  Smith,  (which  JYote  is  now  here  in  Court  to  be  shown  :) 
Avhereby,  one  day  after  the  date  of  said  JYote^  the  said  Richard  Roe 
promised  to  pay  said  Charles  Smith,  or  hearer,  the  sum  of  five  hundred 
dollars,  for  value  received.  And  the  said  Charles  Smith,  to  whom  said 
JYote  was  made  payable,  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  duly  endorsed  and  delivered  said  JYote  to  your  Petitioner. 
By  reason  whereof,  arid  hy  force  of  the  statute,  in  such  case  made 
arid  provided,  [d)  the  said  Richard  Roe,  became  liable  to  pay  your 
Petitioner,  the  aforesaid  some  of  money,  according  to  the  tenor  and 
effect  of  said  JYote ;  and  being  so  liable,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  said  Richard 
Roe,  undertook  and  faithfully  prowis-eri  (e)  to  pay  your  Petitioner  the 
same,  according  to  the  tenor  and  effect  of  said  JYote  :  yet,  the  said 
Richard  Roe,  althoagh  so  indebted,  and  to  pay  the  said  sum  of  money 
often  requested,  ha*not  paid  the  same,  but  the  same  to  pay  has  wholly 
refused,  and  still  does  refuse,  to  the  damage  of  your  Petitioner  one 
thousand  dollars  :  wherefore,  your  Petitioner  brings  suit  and  prays 
process  may  issue,  requiring  the  said  Richard  Roe,  personally,  or  by 
Attorney,  to  be  and  appear  at  the  next  Superior  Court,  to  be  held  in 
and  for  said  County,  to  answer  your  Petitioner  in  an  action  of 
Assumpsit,  &c. 

Simon  Wake,  PPff^s  Atfy. 

Note  a. — All  civil  cases,  except  in  cases  respecting  the  titles  to  land,  shall  be  tried  in 
the  County  wherein  the  defendant  resides. — Prin.  Big.  9J0. 

Note  b. — This  statement  is  unnecessary.-^ C/izV.  on  Bills,  489. 

Note  c. — The  averment  of  delivery  is  not  strictly  necessary,  as  the  term  "  made"  is 
held,  in  law,  to  include  a  delivery, — Chit,  on  Bills,  4S9. 

Note  d. — This  is  usually  stated,  but  it  seems  unnecessary. — Chit,  on  Bills^ASd. 

Stating  a  liability  to  accrue  "by  force  of  the  statute  in  such  case  made  and  provided," 
although  very  generally  pursued  in  the  practice,  is  not  essential,  as  the  Court  will  take 
notice  of  the  effects  of  a  public  law,  without  its  being  referred  to  in  the  declaration. 
—  Gould's  Plead,  c.  1,  s.  5,  20. 

Note  e. — The  action  being  founded  on  a  legal  liability,  no  promise  need  be  stated,  but  it 
is  usually  inserted. — Chit,  on  Bills,  489. 

Note, — For  the  form  of  the  Declaration  in  the  case  of  checks,  see  Chit,  on  Bills,  497. 
—On  Inland  Bills,  499,— On  Foreign  Bills,  507. 

That  from  and  after  the  passage  of  this  act,  the  filing  of  the  writ  in  office, 
shall  be  regarded  and  considered  the  cominencennent  of  action  :  Provided,  it 
shall  be  the  duty  of  the  clerk  to  enter  on  the  declaration  the  time  when  said 
declaration  is  filed  in  office  ;  to  which  entry  said  clerk  shall  sign  his  name. — 
Act  of  1843  ;  pamp.  p,  126. 

Filed  in  office,  this  J\Iay  1,  1846. 

James  Holdfast,  CPk. 

The  next  step  for  carrying  on  the  suit,  after  suing  out  the  original,  is  called 
the  process  ;  being  the  means  of  compelling  the  defendant  to  appear  in  court. 
—3  Blac.  Com.  279  ;  1   Swift's  Dig.  589. 

1.  That  all  original  process  hereafter  issued  by  the  clerks  of  the  superior 
and  inferior  courts  respectively,  where  the  sheriff  who  ought  to  execute  the 
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same,  shall  be  anywise  interested,  shall  be  directed  to  the  coroner  of  the 
county  in  which  said  sheriff  may  reside,  and  to  the  sheriffs  of  the  adjoining 
counties,  and  shall  be  served  and  returned  by  the  said  coroner,  ot  the  sheriff 
of  any  one  of  such  adjoining  counties,  at  the  option  of  the  plaintiff,  within 
such  time,  and  in  such  manner  as  required  by  law  in  other  cases. — Act  of 
1S4.0  ;  pcinip.  p.  113,  .,    , 

Process, 

STATE  OF  GEORGIA— HOUSTON  COUNTY. 
To  THE  Sheriff  of  said  county  :  greeting. 

JOHN  DOE  ) 

vs  }      Assiiinvsit',  ill  the  Suverior  Court. 

KICHAKDROE.       S  ' 

The  defendant  Richard  Roe^  is  hereby  notified  and  required  person- 
ally, or  by  attorne}^,  to  be  and  appear  at  "the  next  Supei^ior  court,  to  be 
held  in  and  for  said  county,  on  the  fourth  Monday  in  October  next, 
then  and  there  to  answer  the  plaintiff's  demand,  in  an  action  of  As- 
sumpsit^ as  in  default  thereof  the  court  will  proceed,  as  to  justice  shall 
appertain. 

Witness,  the  honorable  Hugh  BurnSy  one  of  the  judges  of  the  Su- 
perior  Courts,  this  May  1,  1846.  ^       James  Holdfast,  cPk. 

2.  That  when  any  process,  or  writ,  shall  bear  test  in  the  name  of  any 
judge  of  the  superior  courts  of  this  State,  who  shall  have  died  before  the  issu- 
ing of  the  same,  said  writ  or  process  shall  not  abate  therefor,  but  the  same 
shall  at  any  time  be  amended,  on  motion,  without  delay,  or  costs.-^J.ci  of 
1838;  pamp.  p.  168. 

Service  by  the  Sheriff, 

I  have  served  this  writ  on  the  defendant,  by  leavins:  a  copy  thereof^ 
at  the  m&st  notorious  place  of  resideiice  of  said  defendant;  this  May 
1,  1846.  WiLLAM  Harriston,  sh^Jf, 

1.  That  wdienever  a  defendant  or  defendants,  to  any  suits  in  law  or  equity 
in  this  State,  acknowledges  service  and  waives  process,  it  shall  not  be  neces- 
sary for  the  clerk  to  attach  a  process. 

2.  That  no  clerk  or  sheriff  of  the  superior  or  inferior  court  shall  be  allowed 
fees  for  any  services  but  such  as  he  actually  performs. — Act  of  1840;  pamp. 
p.  113. 

Acknovoledgment  of  Service, 

I,  Richard  Roe.,  defendant  in  the  within  writ,  hereby  ackiipw- 
ledge  due  and  legal  service  of  the  same,  and  waive  the  necessity  of 
copy  and  process ;  this  May  1,  1846. 

Richard  Roe,  Deft. 

8.  And  all  process  issued  and  returned  in  any  other  manner  than  that  here- 
inbefore directed,  shall  be  and  the  same  is  hereby  declared  to  be  null  and  void. 
—Act  of  1799  ;  Prin.  Dig.  421. 

8.  And  if  any  such  process  shall  be  delivered  to  the  sheriff  or  other  officer, 
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whose  duty  it  shall  be  to  execute  the  same,  so  late  that  it  cannot  be  served  in 
manner  aforesaid,  twenty  days  before  the  sitting  of  the  court  to  which  it  shall 
be  returnable,  such  process  shall  not  be  executed,  but  the  officer  shall  return 
the  same,  with  the  truth  of  the  case.  And  if  any  original  civil  process  shall 
be  taken  out  within  twenty  days  of  the  next  court,  the  same  shall  be  made  re- 
turnable to  the  next  court  to  be  held  after  the  expiration  of  the  said  twenty  days, 
and  not  otherwise.  And  all  process  issued  and  returned  in  any  other  manner 
than  that  hereinbefore  directed,  shall  be  and  the  sa-me  is  hereby  declared  to  be 
null  and  void.— ^c^  0/  1799  ;  Prin  Dig.  420. 

9.  All  process  issued  by  the  clerks  of  the  said  courts  respectively,  where 
the  sheriff  who  ought  to  execute  the  same,  shall  be  any  wise  interested,  shall 
be  directed  to  the  coroner  of  such  county,  and  served  and  returned  by  him  in 
the  same  manner  as  is  required  of  sheriffs. — Act  of  1799  ;  Prin.  Dig.  421. 

1.  That  it  shall  and  may  be  lawful  for  plaintiffs  or  complainants,  within  one 
month  after  the  institution  of  any  suit  or  suits  at  law  or  equity,  against  any 
incorporation,  joint  stock  or  manufacturing  company,  to  publish  once  a  week 
for  four  successive  weeks  in  some  public  gazette  of  this  State,  notice  of  the 
commencement  of  said  suit  or  suits,  and  said  publication  shall  operate  as  notice 
to  each  stockholder  in  said  incorporation,  joint  stock  or  manufacturing  company, 
for  the  purposes  hereinafter  mentioned. 

Notice. 

The  Stockholders  of  the  Pigeon  Roost  Manufacturing  Company, 
are  hereby  notified  and  informed,  tliat  I  have  instituted  an  action  of 
Jissumpsit^  against  the  President  and  Directors  of  said  Company,  in  the 
Superior  court  of  the  county  of  Houston,  returnable  to  the  April  term 
of  said  court,  eighteen  tfundred  diXidi  forty -six;  this  May  1,  1846. 

John  Doe. 

2.  That  when  notice  has  been  given  as  aforesaid,  and  a  judgment  or  decree 
has  been  obtained  against  any  incorporation,  joint  stock  or  manufacturing  com- 
pany, where  the  individual  or  private  property  of  the  stockholders  is  bound  for 
the  payment  of  the  whole  or  any  part  of  the  debts  of  said  company,  execution 
shall  first  issue  against  the  goods  and  chattels,  lands  and  tenements  of  said 
company ;  and  upon  the  return  thereof  by  the  proper  officer,  with  the  entry 
"no  corporate  property  to  be  found  "  endorsed  thereon,  that  then  and  in  that 
case  it  shall  be  the  duty  of  the  clerk  or  other  officer,  upon  application  of  the 
plaintiff,  his  agent  or  attorney,  accompanied  with  a  certificate,  as  hereinafter 
directed  to  be  obtained,  forthwith  to  issue  an  execution  against  each  of  the  said 
stockholders  (if  required)  for  their  rateable  part  of  the  said  debt  and  costs  of 
suit,  in  proportion  to  their  respective  shares  or  other  liabilities  under  their 
charter  of  incorporation. 

3.  That  it  shall  be  the  duty  of  the  president  or  presiding  officer,  by  what- 
ever name  he  may  be  designated,  upon  application  of  the  plaintiff,  his  agent  or 
attorney,  forthwith  to  give  a  certificate  under  oath  of  the  names  of  the  stock- 
holders in  said  company  and  the  number  of  shares  owned  by  each  at  the  time 
of  the  rendition  of  judgment  against  said  company. 

4.  That  if  upon  application  by  the  plaintiff,  his  agent  or  attorney,  the  pre- 
sident or  presiding  officer  as  aforesaid,  he  shall  refuse  to  give  a  certificate  as 
aforesaid,  or  shall  abscond  or  conceal  himself  to  avoid  giving  the  same,  and 
oath  being  made  by  the  plaintiff,  his  agent  or  attorney  of  said  refusal,  the 
clerk  or  other  officer  is  hereby  required  to  issue  execution  against  said  presi- 
dent or  presiding  officer  as  aforesaid,  for  the  amount  of  principal,  interest  and 
costs  of  said  suit. 

6 


82  DEBT— ASSUMPSIT— JUDGMENT,  ETC. 

5.  That  if  the  president,  directors  or  other  officers  of  said  company,  shall 
fail  or  refuse  to  defend  said  suit  or  suits,  brought  as  aforesaid,  any  one  or 
more  of  the  stockholders  of  said  company  shall  be  permitted  by  the  court,  be- 
fore which  said  suit  or  suits  is  pending,  to  plead  to  and  defend  the  same,  in  as 
full  and  ample  a  manner  as  said  company  in  its  corporate  character  could 
plead  to  and  defend  the  same. 

6.  That  the  defendant  or  defendants  in  execution,  under  the  provisions  of 
this  act  shall  be  entitled  to  an  illegality,  under  the  same  rules,  regulations  and 
restrictions  as  defendants  are  in  other  cases  under  the  existing  laws  of  this 
State. 

7.  That  this  statute  shall  be  understood  and  construed  as  cumulative  of  the 
common  law ;  and  that  all  laws  and  parts  of  laws  militating  against  the  same, 
and  this  construction  thereof,  be,  and  the  same  are  hereby  repealed. — Act  of 
1841  ;  pamp.  p.  130. 

That  from  and  after  the  passage  of  this  act,  service  of  all  bills,  subpoenas, 
writs,  attachments,  and  other  original  process  necessary  to  the  commence- 
ment of  any  suit  against  any  corporation,  in  any  court  of  law  or  equity  in  this 
State,  may  be  executed  by  leaving  the  same  at  the  place  of  transacting  the 
usual  and  ordinary  public  business  of  said  corporation,  if  any  such  place  of 
business  there  shall  be  within  the  jurisdiction  of  the  court  in  which  said  suit 
may  or  shall  be  commenced  ;  and  if  any  corporation  shall  not  have  any  such 
place  for  the  transaction  of  its  usual  and  ordinary  public  business,  then  by 
leaving  the  same  at  its  last  notorious  place  of  transacting  its  said  business,  and 
publishing  a  copy  of  said  subpoena,  attachment,  or  other  original  process,  in 
one  of  the  public  gazettes  of  this  State  for  the  space  of  three  months ;  and 
any  copy  of  the  newspaper  containing  said  publication  shall  be  received  in  all 
the  courts  of  this  state  as  sufficient  evidence  of  such  service. — Act  of  1845  ; 
pamp.  p.  40.  » 

11.  In  all  cases  where  a  suit  shall  be  instituted  in  any  of  the  said  courts  on 
any  bond,  note,  or  other  written  obligation  subscribed  by  several  persons,  who 
reside  in  different  counties,  the  plaintiff  shall  have  his  option  to  institute  his 
suit  in  either  of  the  said  counties,  and  the  clerk  shall  issue  the  original  peti- 
tion and  process,  and  a  copy  or  copies  in  such  county,  against  the  defendant 
or  defendants  who  may  reside  therein,  in  manner  directed  by  this  act  ;  and 
shall  also  issue  another  original,  and  copy  or  copies  thereof  for  the  defendant 
or  defendants,  resident  in  other  county  or  counties  ;  and  it  shall  be  the  duty 
of  the  plaintiff,  his  agent,  or  attorney,  to  cause  such  original  and  copies  to  be 
delivered  to  the  sheriff  or  other  officer  in  such  other  county  or  counties,  who 
shall  execute  and  return  the  same  to  the  court  from  whence  they  issued, 
in  such  manner  as  is  hereinbefore  directed,  and  on  such  return  the  plaintiff 
may  proceed  as  in  other  cases. — Act  of  1799  ;  Prin.Dig.  421.   . 

9.  And  for  the  more  orderly  and  regular  proceeding  in  the  said  courts,  the 
following  rules  and  methods  shall  be  observed,  to  wit :  The  defendant  or  de- 
fendants shall  appear  at  the  court  to  which  the  petition  and  process  shall  be 
returnable,  and  on  or  before  the  last  day  of  the  said  court  shall  make  his,  her, 
or  their  defence  or  answer  in  writing,  which  shall  plainly,  fully  and  distinctly 
set  forth  the  cause  of  his  defence,  and  be  signed  by  the  party  making  the  same, 
or  his,  her,  or  their  attorney  ;  which  said  answer  may  contain  as  many  seve- 
ral matters,  as  such  defendant  or  defendants  may  think  necessary  for  his,  her, 
or  their  defence. — Act  of  1799  ;  Prin.  Dig.  421  ;  1th  com.  law  i-ule. 

9.  And  no  petition,  answer,  return  process,  judgment,  or  other  proceeding 
in  any  civil  cause,  shall  be  abated,  arrested,  quashed,  or  reversed,  for  any  de- 
fect in  matter  of  form,  or  for  any  clerical  mistake  or  omission,  not  affecting  the 
real  merits  of  the  cause ;  but  the  court,  on  motion,  shall  cause  the  same  to  be 
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amended  without  any  additional  cost  at  the  first  term,  and  shall  proceed  to 
give  judgment  according  to  the  right  of  the  cause  and  matter  of  law,  as  it 
shall  appear  to  the  said  court,  without  regard  to  such  imperfections,  in  mat- 
ter of  form,  clerical  mistake  or  omission. — Act  of  1799  ;  Prin.  Dig.  411. 

3.  No  part  of  an  answer  shall  be  stricken  out  or  rejected  on  account  of 
being  contradictory  to  another  part  of  the  same  answer,  but  the  court  shall  be 
bound  to  suffer  the  whole  answer  to  remain,  if  the  defendant  should  desire  it, 
and  avail  himself  of  any  advantage  he  can  or  may  have  under  either  or  the 
whole  of  the  said  answer,  and  proceed  to  trial  accordingly. — Act  of  ISIS', 
Prin.  Dig.  443. 

10.  Where  any  defendant  shall  fail  to  appear  and  answer  in  manner  afore- 
said, the  court,  on  motion  of  the  plaintiff  or  his  counsel,  shall  enter  a  judg- 
ment by  default,  and  the  plaintiff's  claim,  allegation  or  demand,  shall  be  tried 
in  all  cases  of  judgment  by  default,  by  a  jury  ;  but  no  such  trial  shall  in  any 
case  be  had  at  the  first  term  ;  and  no  cause  whatsoever  depending  in  the  said 
courts  shall  be  continued  more  than  one  term,  at  the  instance  of  the  same  par- 
ty.—J.c^  o/ 1799  ;  Prin.  Dig.  421. 

9.  And  no  dilatory  answer  shall  be  received  or  admitted,  unless  affidavit 
be  made  of  the  truth  thereof. — Act  of  1799  ;  Prin.  Dig.  421, 

Pleaofnon  est  factum, 
STATE  OF   GEORGIA— il/ora TO JV  COUNTY. 

JOHN  DOE      ^  .     .       X  ^  .  ^ 

vs.  >  Assumpsit.,  in  Houston  Superior  Court,  Oct,  term,  1846. 

RICHARD  ROE.  ^  ^  ^  ' 

And  the  said  Richard  Roe.,  by  his  attorney,  Joshua  Howard,  comes 
and  defends  the  wrong  *and  injury,  when,  &€.,  and  says,  that  he  did 
not  make  the  said  JSTote  in  said  suit  described,  nor  authorise  ?iny  other 
person  to  make  said  JVb^e,  and  of  this  he  puts  himself  upon  the 
country,  &c. 

Joshua  Howard,  DefH^s  Atfy. 

In  person  appeared  before  me,  James  Mack,  a  justice  of  the  peace, 
in  and  for  said  county,  Richard  Roe,  who  being  sworn,  deposeth  and 
saith,  that  the  facts  contained  in  the  foregoing  plea,  are  just  and  true, 
as  therein  stated. 

Sworn  to  and  subscribed,  )  .  , 

before  me,  this  Oct.  1,  1846.   >  '  RICHARD  ROE. 

Jarnes  Mack,  J.  P.  ) 

Plea  to  the  Jurisdiction, 

And  the  said  Richard  Roe,  in  his  own  proper  person,  comes  and 
says,  that  this  Court  ought  not  to  have,  or  take,  further  cognizance  of 
the  action  aforesaid,  because  he  says  that  at  the  time  of  the  commence- 
ment of  said  suit,  this  defendant  resided  in  the  County  of  Macon,  in 
said  State,  and  not  in  the  County  of  Houston,  or  elsewhere  out  of  said 
County  of  Macon,  Richard  Roe. 

Richard  Roe,  defendant  in  the  above  stated  case,  in  person  appears 
before  me  James  Made,  a  Justice  of  the  Peace,  in  and  for  said  County, 
and  makes  oath  and  says,  that  the  above  plea  is  true  in  substance  and 
fact. 

Sworn  to  and  subscribed,     'i 
before  me,  this  May  1,  1846.  >  RICHARD  ROE. 

James  Mack^  J.  JP.        J  , 


>^: 
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Flea  of  Misnomer, 

And  William  Roe,  against  whom  the  said  John  Doe  hath  exhibited 
his  writ,  by  the  nai^e  of  Richard  Roe,  in  his  own  proper  person, 
comes  and  says,  that  he  is  named  and  called  by  the  name  of  William 
Roe,  and  by  that  name  and  surname  hath  always,  since  the  time  of 
his  nativity  hitherto,  been  named  and  called ;  without  this,  that  he, 
the  said  William  Roe,  now  is,  or  at  the  time  of  exhibiting"  the  said 
writ  was,  or  ever  before,  had  been  named,  or  called,  by  the  name  of 
Richard,  as  by  the  said  writ  is  supposed,  and  this,  he,  the  said 
William  Roe  is  ready  to  verify  ;  wherefore,  he  prays  judgment  of  the 
said  writ,  and  that  the  same  may  be  quashed,  &c. 

And  William  Roe,  defendant  in  this  case,  maketh  oath  and  saith, 
that  the  plea  hereunto  annexed  is  true,  in  substance  and  fact. 

Plea  of  ne  unques  Executor.        '  ' 

And  for  further  plea  in  this  behalf,  the  said  Richard  Roe  by  leave 
of  the  Court  here,  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  says  that 
the  said  John  Doe  ought  not  to  have,  or  maintain,  his  aforesaid  action 
thereof  against  him,  because  he  says,  that  the  said  Richard  Roe  never 
was  executor  of  the  last  will  and  testament  of  the  said  Charles  Smith, 
deceased,  nor  ever  administered  any  of  the  goods  and  chattels  wlxich 
were  of  the  said  Charles  Smith,  deceased,  at  the  time  of  his  death,  as 
executor  of  the  last  will  and  testament  of  the  said  Charles  Smith, 
deceased,  in  manner  and  form,  as  the  said  John  Doe  hath  in  his  said 
writ,  in  that  behalf,  alleged. 

Plea  qfplene  Administravit, 

And  for  further  plea  in  this  behalf,  the  said  Richard  Roe,  by  leave 
of  the  Court  here,  for  this  purpose,  first  had  and  obtained,  according 
to  the  form  of  the  statute,  in  such  case,  made  and  provided,  says,  that 
the  said  John  Doe,  ought  not  to  have,  or  maintain  his  aforesaid  action^ 
thereof,  against  him,  because  he  says  that  he,  the  said  Richard  Roe, 
hath  fully  administered,  all  and  singular,  the  goods  and  chattels, 
rights  and  credits,  which  were  of  the  said  Charles  Smith,  deceased,  at 
the  time  of  his  death,  arid  which  have  ever  come  to  the  hands  of  him, 
the  said  Richard.  Roe,  ^^  executor  as  aforesaid,  to  be  administered  ; 
and  that  he  the  said  Richard  Roe,  hath  not,  nor,  on  the  day  of  exhibiting 
the  action  of  the  said  John  Doe,  in  this  behalf,  or  at  any  time  since, 
had  any  goods  or  chattels  which  were  of  the  said  Charles  Smith,  de- 
ceased, at  the  time  of  his  death,  in  the  hands  of  him,  the  said  Richard 
Roe,  as  executor  as  aforesaid,  to  be  administered.  And  this  he  is 
ready  to  verify  ;  wherefore  he  prays  judgment,  if  the  said  John  Doe 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him. 

Plea  ofplene  Administravit  Prceter. 

And  for  further  answer  in  this  behalf,  the  defendant  saith,  that  said 
John  Doe  ought  not  to  have,  or  maintain  his  aforesaid  action  against 
him,  except  as  to  the  sum  oi fifty  dollars,  because  he  says,  that  he,  the 
said  Richard  Roe^  hath  fully  administered,  all  and  singular  the  goods 
and  chattels,  which  .were  of  the  said  Charles  Smith,  deceased,  at  the 
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time  of  his  death,  and  which  ever  came  to  the  hand  of  him  the 
said  Richard  Roe^  to  be  administered,  except  goods  and  chattels, 
rights  and  credits,  to  the  vahie  oi  fifty  dollars  ;  and  that  he,  the  said 
Richard  Roe,  hath  not,  nor  on  the  day  of  exhibiting  the  action,  of  the 
said  John  Doe,  in  this  behalf,  or  at  any  other  time  since,  had  any 
goods,  or  chattels,  which  were  of  the  said  Charles  Smith,  deceased, 
at  the  time  of  his  death,  in  his  hands  to  be  administered,  except  the 
said  goods  and  chattels,  of  the  value  aforesaid.  And  this  he  is  ready 
to  verify ;  wherefore  he  prays  judgment,  if  the  said  John  Doe,  ought 
to  have,  or  maintain,  his  aforesaid  action  thereof  against  him,  th^  said 
Richard  Roe,  except  as  to  the  sum  of  fifty  dollars. 

Plea  of  the  General  Issue, 

JOHN  DOE       )  ^ 

vs.  >  Assumpsit,  in  the  Superior  Court,  Oct,  term,  1846. 

RICHARD   ROE.  )  ^ 

And  now,  at  the  term  of  the  court  aforesaid,  comes  the  defendant 
in  said  case,  Richard  Roe,  by  his  attorney  Thomas  Win7i,  and  defends 
the  wrong  and  injury,  when,  &c.,  and  for  answer  saith,  that  the  said 
John  Doe,  plaintiff,  ought  not  to  have,  or  maintain,  his  aforesaid  ac- 
tion against  this  defendant,  because  defendant  says  that  he  did  not 
undertake  and  promise,  in  manner  and  form,  as  the  plaintiff,  in  his 
writ,  has  complained  against  him  ;  and  of  this,  he  puts  himself  upon 
the  country,  &c. 

Plea  of  total  Failure  of  Consideration. 

And  for  further  answer,  in  this  behalf,  the  said  defendant  saith,  that 
the  consideration,  for  which  the  note,  the  foundation  of  the  plaintiff's 
demand  was  given,  has  wholly  and  entirely  failed,  in  this,  to  wit : 
for  that,  said  note  was  given  for  two  certain  hlack  match  carriage  horses y 
which  the  said  plaintiff,  by  his  bill  of  sale,  dated  i\\e  first  day  of  Janu- 
ary, in  the  year  of  our  Lord,  eighteen  hundred  ^md  forty -six,  sold  and 
warranted,  to  defendant,  to  be  sound  and  well,  and  which  said  horses^ 
the  defendant  avers,  were,  at  the  time  of  the  purchase  aforesaid,  un- 
sound and  unwell ;  and  were,  and  then  and  there,  became  of  no  value 
whatever  to  the  defendant,  and  of  which  failure  of  consideration,  the 
said  plaintiff,  then  and  there,  had  notice ;  and  this  he  is  ready  to  veri- 
fy ;  whereupon,  &c. 

From  and  after  the  passage  of  this  act,  whenever  any  action  or  actions  shall 
be  commenced  at  common  law,  founded  upon  any  contract  or  contracts,  it  shall, 
and  may  be  lawful,  for  the  defendant  or  defendants  to  such  action  or  actions, 
upon  the  triul  thereof,  to  give  in  evidence  to  the  jury  that  the  consideration  or 
considerations,  upon  which  said  contract  or  contracts  are,  or  were  founded, 
have  partially  failed,  any  thing  in  any  law  or  custom,  to  the  contrary  notwith- 
standing. Provided,  that  such  plea  of  partial  failure  shall  only  be  pleaded  in 
such  cases,  under  such  circumstances,  and  between  such  parties,  as  would 
now  admit  and  allow  the  plea  of  total  failure  of  consideration  :  And  provided 
further,  that  the  plea  contemplated  by  this  act  shall  be  fully  and  specially  plead- 
ed at  the  first  term  of  the  court  to  which  the  action  may  be  returnable,  and  not 
at  any  time  thereafter,  either  at  common  law  or  on  the  appeal. — Act  of  1836  ; 
Frin.  Dig.  475. 
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Plea  of  partial  Failure  of  Consideration. 

And  for  further  answer  in  this  behalf,  the  defendant  saith,  that  the 
consideration  for  which  the  note^  the  foundation  of  the  plaintiff's  action 
was  given,  has  partially  failed,  in  this,  to  wit:  for  that  said  note  was 
given  for  two  certain  black  match  carriage  horses ^  which  the  plaintiff, 
by  his  bill  of  sale,  dated  the  first  day  of  January^  in  the  year  of  our 
Lord,  eighteen  hundred  ^nA  forty -six  ^  sold  and  warranted,  to  defend- 
ant, to  be  sound  and  well,  one  of  which  said  horses,  the  defendant 
avers,  was,  at  the  time  of  the  purchase,  unsound  and  unwell,  and  was, 
and  then  and  there  became,  of  no  value  whatever,  to  ^the  defendant, 
wherefore  the  defendant  says,  that  the  consideration  of  said  note  has 
failed,  to  the  amount  of  one  hundred  dollars,  of  which  partial  failure 
of  consideration,  the  plaintiff,  then  and  there,  had  notice  ;  and  this  he 
is  ready  to  verify  ;  wherefore,  &c. 

JSToie. — If  the  action  be  brought  by  the  bearer,  and  the  defendant  intends  to  rely  upon 
ihe  failure  of  consideration,  he  must  aver  in  his  plea  and  prove  upon  the  trial,  that  the 
plaintiff  became  possessed  of  the  note  after  it  w^as  due,  or  that  he  took  it  with  notice. 

24.  In  all  cases  of  mutual  debts  and  set-off,  where  the  jury  shall  find  a 
balance  for  the  defendant,  such  defendant  may  and  shall  enter  up  judgment  for 
the  amount,  and  take  out  execution  in  such  manner  as  plaintiffs  may  do  by 
this  act  :  Provided  such  defendant  shall  at  the  time  of  filing  his  answer,  also 
file  therewith  a  true  copy  or  copies  of  the  subject  matter  of  such  set-off; 
and  where  the  plaintiff  shall  be  indebted  to  the  defendant  on  open  account  for 
dealings  between  themselves,  and  where  the  defendant  shall  hold  and  possess 
in  his  own  right,  by  assignment,  endorsement,  or  otherwise,  according  jto  law, 
any  bond,  note,  bill,  or  other  writing,  for  money,  or  other  thing  of  the  said 
plaintiff's,  such  defendant  shall  and  may,  offer  the  same  as  set-off,  and  on 
due  proofs  shall  be  allowed  the  same. — Act  oj  1799  ;  Vnn.  Dig.  425. 

Plea  of  set-off . 

And  for  further  answer,  in  this  behalf,  as  to  all  the  said  several  sup- 
posed promises  and   undertakings,   in  the  plaintiff's   writ  mention- 
ed,  except  as  to  the  surri'  of  fifty  dollars^  parcel,  &c.,  the  said  Richard 
Roe,  by  leave  of  the  court  here,  for  this  purpose  first  had   and  obtain- 
ed, according  to  the  form  of  the  statute,  in  such  case  made  and  pro- 
vided, says  that  the  said  John  Doe,  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says,  that  the  said 
John  Doe,  before  and  at  the  time  of  the  institution  of  the  action,  of 
him  the  said  John  Doe,  against  him,  the  said  Richard  Roe,  in  this  be- 
half was,  and  from  thence  hitherto,  hath  been  and  still  is,  indebted 
to  the  said  Richard  Roe,  in  a  large  sum  of  money,  to  wit :  the  sum  of 
one  hundred  dollars,  (here  statCy  fully  and  at  large  the  subject  matter  of 
the  set-off;)  which  said  sum  of  money,  so  due  and  owing,  from  the 
said  John  Doe,  to  the  said  Richard  Roe,  exceeds  the  damages  sustained 
by  the  said  John  Doe,  by  reason  of  the  non-performance  by  him,  the 
said  Richard  Roe,  of  the  several  supposed  promises  and  undertakings, 
in  the   said    writ   mentioned,   except  as   to    the    sum  of  fifty   dol- 
lars, parcel,  &c.,  and  out  of  which  said  sum  of  money,  so  due  and 
owing,  from  the  said  John  Doe,  to  the  said  Richard  Roe,  he  the  said 
Richard  Roe,  is  ready  and  willing,  and  hereby  offers  to  set-off,  and 
allow  to  the  said  John  Doc,  the  full  amount  of  the  said  damages,  ex- 
cept as  aforesaid,  according  to  the  form  of  the  statute,  in  such  case 
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made  and  provided.  And  this  he,  the  said  Richard  Roe,  is  ready  to 
verify  ;  wherefore,  he  prays  judgment,  if  the  said  Joh7i  Doe,  ought  to 
have,  or  maintain,  his  aforesaid  action  thereof  against  him  j  and  prays, 
&c. 

Plea  of  Infancy, 

And  the  said  Richard  Roe,  hy  Moses  Mitchell,  his  attorney,  [or,  if 
the  defendant  be  still  an  infant,  say,  by  Sarauel  West,  admitted  by  the 
Court,  as  guardian  of  the  said  Richard  Roe,  to  defend  for  the  said 
Richard  Roe,  who  is  an  infant  under  the  age  of  twenty-one  years,] 
comes  and  defends  the  wrong  and  injury,  when,  &c.,  and  says,  that  the 
said  John  Doe,  ought  not  to  have,  or  maintain,  his  aforesaid  action 
thereof  against  him  because,  he  says,  that  the  said  Richard  Roe,  at 
the  time  of  making  of  the  several  supposed  promises  and  undertakings, 
in  the  said  writ  mentioned,  was  an  infant,  within  the  age  of 
twenty-one  years,  to  wit :  of  the  age  of  nineteen  years  ;  and  this  he, 
the  said  Richard  Roe,  is  ready  to  verify  ;  wherefore  he  prays  judgment, 
if  the  said  John  Doe,  ought  to  have,  or  maintain,  his  aforesaid  ac- 
tion against  him,  and  prays,  &c. 

In  all  cases  which  hereafter  may  be  commenced  against  joint  obligors  or 
promisors,  and  any  one  or  more  of  the  parties  defendants  may  plead  infancy, 
and  such  plea  be  sustained,  the  action  shall  not  as  heretofore  abate,  but  the 
court  shall  award  judgment  as  in  cases  of  nonsuit,  in  favor  of  the  party  or 
parties  so  pleading,  and  permit  the  plaintiff  to  proceed  against  the  other  de- 
fendant or  defendants  to  said  suit,  without  further  delay  or  costs. — Act  of 
1823  ;  Prin.  Dig.  454. 

Plea  of  the  Statute  of  Liinitation, 

And  for  further  answer  in  this  behalf,  the  defendant  says,  that  the 
plaintiff  ought  not  to  have,  or  maintain,  his  aforesaid  action  against 
him,  because  he  says,  that  he,  the  said  Richard  Roe,  (or,  if  by  an 
executor  or  administrator,  say,  the  said  ''Richard  Roe,  deceased,^^)  did 
not  at  any  time  within  six  years  next  before  exhibiting  of  the  said 
action  of  the  said  John  Doe,  in  this  behalf,  undertake,  or  promise,  in 
manner  and  form,  as  the  said  Joh7i  Doe  hath  thereof  complained 
against  him,  the  said  Richard  Roe,  And  this  he  is  ready  to  verify,  as 
this  honorable  Court  may  order  and  direct,  and  prays,  &c. 

Another  Form. 

Because,  he  says  that  the  said  supposed  cause  of  action,  in  the  said 
writ  mentioned,  did  not  accrue  to  the  said  John  Doe,  at  any  time 
within  six  years  before  the  exhibiting  the  writ  of  the  said  John  Doe 
against  him  the  said  Richard  Roe,  in  this  behalf,  in  manner  and  form 
as  the  said  John  Doe  hath  above  thereof  complained  against  him,  the 
said  Richard  Roe  ;  and  this  he  is  ready  to  verify  ;  wherefore,  &c. 

In  actions  of  assumpsit  for  the  recovery  of  unliquidated  demands,  a  bill  of 
particulars  shall  be  annexed  to  the  copy  served  on  the  defendant ;  and  in  every 
case  where  the  plea  of  set-off  shall  be  filed,  a  copy  of  the  set-off  shall  be 
filed  at  the  time  of  filing  the  answer  5  and  when  the  bill  of  particulars  is  not 
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annexed  to  the  declarationj  the  plaintiff  shall  lose  a  term  ;  and  if  service  of 
said  bill  of  particulars  is  not  effected  upon  the  defendant  by  the  succeeding 
term,  a  non-suit  shalH)e  awarded. — 5Sth  com.  law  rule. 

9.  And  the  said  petition  and  answer  shall  be  sufficient  to  carry  the  same  to 
the  jury,  without  any  replication  or  other  course  of  proceedings. — Act  of  1799  ; 
Frin.Dicj.  421. 

Note  given  in  evidence. 

$500.     One  day  after  date,  I  promise  to  pay  John  Doe,  or  bearer. 
Jive  hundred  dollars,  for  value  received  ;  this  January  1,  1846. 

Richard  Roe. 


The  jury  after  the  proofs  are  summed  up,  unless  the  case  be  very  clear, 
withdraw  from  the  bar  to  consider  of  their  verdict :  and  in  order  to  avoid  in- 
temperance and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire  or 
candle,  unless  by  permission  of  the  judge,  till  they  are  all  unanimously  agreed. 
—3  Black.Com.  375;  1  Swift's  Dig.  773. 

r  Note. — But  in  Georgia,  juries    are  allowed  candle-light  and  water,  without  making 
application  to  the  Court. 

Any  verdict  or  judgment,  rule  or  order  of  court,  which  may  have  been  ob- 
tained or  entered  up,  shall  be  set  aside,  and  be  of  no  effect,  if  it  shall  appear 
that  the  same  was  obtained,  or  entered  up  in  consequence  of  willful  and  cor- 
rupt perjury  ;  and  it  shall  be  the  duty  of  the  court  in  which  such  verdict, 
judgment,  rule,  or  order,  may  have  been  obtained  or  entered  up,  to  cause  the 
same  to  be  set  aside  upon  motion  and  notice  to  the  adverse  party  ;  but  it  shall 
not  be  lawful  for  the  said  court  to  do  so,  unless  the  person  charged  with  said 
perjury  shall  have  been  thereof  duly  convicted,  and  unless  it  shall  appear  to 
the  said  court,  that  the  said  verdict,  judgment,  rule,  or  order,  could  not  have 
been  obtained  or  entered  up,  without  the  evidence  of  such  perjured  person  : 
saving  always  to  third  persons,  innocent  of  such  perjury,  the  right  which  they 
may  have  lawfully  acquired  under  such  verdict,  judgment,  rule,  or  order,  be- 
fore the  same  shall  have  been  actually  vacated  and  set  aside. — Prin.  Dig. 
638. 

26.  And  in  case  of  a  jury  committing  a  contempt,  or  breaking  up  before 
giving  in  their  verdict  in  any  civil  case,  the  court  may  declare  the  same  a  mis- 
trial, and  shall  fine  each  of  the  offending  juror  or  jurors,  in  a  sum  not  exceed- 
ing one  hundred  dollars. — Act  of  1799;   Prin.  Dig.,426.     , 

28.  No  verdict  shall  be  received  on  any  unliquidated  demand  where  the 
jury  have  increased  their  verdict  on  account  of  interest,  nor  shall  interest  be 
given  on  anv  open  account,  in  the  nature  of  damages. — Act  of  1799  ;  Prin. 
Dig.  427.  " 

1.  From  and  after  the  first  day  of  March,  1796,  all  accounts  in  the  public 
offices,  and  all  the  accounts  of  the  tax  collectors  of  this  State,  shall  be  ex- 
pressed in  dollars  or  units,  dimes  or  tenths,  cents  or  hundredths,  and  mills  or 
thousandths  ;  a  dime  being  the  tenth  part  of  a  dollar,  a  cent  the  hundredth  part 
of  a  dollar,  and  a  mill  the  thousandth  part  of  a  dollar. 

2.  The  verdicts  of  juries,  on  all  contracts  which  shall  be  made  after  the  first 
day  of  March  next,  shall  be  expressed  conformable  to  this  regulation. — Act 
of  1796  ;  Pnn.  Dig.  157. 

Verdict  of  the  Jury, 
We,  the  jury,  find  for  the  plaintiff  the  sum  oi  five  hundred  dollars^ 
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for  his  principal  debt,  with  interest  on  that  sum  from  the  second  day 
of  January y  eighteen  hundred  and  forty -six^  and  costs  of  suit. 

James  Smith^  Foreman. 

Note. — When  the  jury  return  into  Court  with  their  verdict,  they  are  called  by  the  Clerk 
and  counted  by  the  Sheriff  or  Bailiff,     The  Plaintiff's  Attorney  receives  the  verdict  from 
the  Jury,  and  reads  it  aloud;  he  then  moves  the  Court  to  permit  it  to  be  recorded,  and 
hands  it  to  the  Clerk  for  that  purpose,  who  enters  it  on  the  Minutes  of  the  Court. 


Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon  the 
matter  contained  in  the  record  ;  and  are  of  four  sorts.  First,  where  the  facts 
are  confessed  by  the  parties,  and  the  law  determined  by  the  court ;  as  in  case 
of  judgment  upon  demurrer :  secondly,  where  the  law  is  admitted  by  the 
parties,  and  the  facts  disputed  ;  as  in  case  of  judgment  on  a  verdict ;  thirdly, 
where  both  the  fact  and  the  law  arising  thereon  are  admitted  by  the  defend- 
ant ;  which  is  the  case  of  judgment  by  confession  or  default :  or,  lastly,  where 
the  plaintiff  is  convinced  that  either  fact,  or  law,  or  both  are  insufficient  to 
support  his  action,  and  therefore  abandons  or  withdraws  his  prosecution  ; 
which  is  the  case^in  judgments  upon  a  nonsuit  or  retraxit. — 3  JSlac.  Com.  395. 

^  26.  In  all  cases  where  a  verdict  shall  be  rendered,  the  party  in  whose  favor 
it  may  be,  shall  be  allowed  to  enter  and  sign  judgment  thereon  at  any  time 
within  four  days  after  the  adjournment  of  the  court,  at  the  clerk's  office,  for 
the  amount  of  such  verdict  and  all  legal  costs  recoverable  thereon,  and  no  exe- 
cution shall  issue  on  any  verdict  until  such  judgment  shall  be  entered,  signed 
by  the  party  or  his  attorney ;  and  all  the  property  of  the  party  against  whom 
such  verdict  shall  be  entered,  shall  be  bound  from  the  signing  of  the  first  judg- 
ment; but  where  several  judgments  shall  be  of  equal  date,  the  first  execution 
delivered  to  the  sheriff  shall  be  first  satisfied. — Act  of  1799  ;  JPrin.  Dig.  426. 

1.  That  from  and  after  the  passing  of  this  act,  all  property  of  the  party 
against  whom  a  verdict  shall  be  entered  and  a  judgment  signed  thereon,  in  con- 
formity to  the  provisions  of  the  twenty-sixth  section  of  said  act  of  1799,  shall 
be  bound  from  the  signing  the  first  judgment,  in  cases  where  no  appeal  is  en- 
tered;  but  in  cases  where  an  appeal  is  entered,  from  the  first  verdict,  the  pro- 
perty of  the  party  against  whom  the  verdict  is  rendered  shall  be  bound  except 
from  the  signing  of  the  judgment  on  the  appeal,  except  so  far  as  to  prevent  the 
alienation  by  the  party  of  his,  her  or  their  property,  between  the  signing  of  the 
first  judgment  and  the  signing  of  the  judgment  on  the  appeal. 

2.  All  judgments  signed  on  verdicts  rendered  at  the  same  term  of  the 
COURT,  be  considered,  held  and  taken  to  be  of  equal  date ;  and  no  execution 
founded  on  said  judgments,  obtained  at  the  same  term  as  aforesaid,  shall  be 
entitled  to  any  preference  by  reason  of  being  first  placed  in  the  hands  of  the 
officer. 

3.  [Repealed  by  act  of  1823.] 

4.  No  judgment  shall  be  enforced  by  the  sale  of  any  real  or  personal  estate 
which  the  defendant  may  have  sold  and  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  without  actual  notice  of  such  judgment ;  Provided,  such 
purchaser,  or  those  claiming  under  him,  by  such  sale  and  conveyance,  have 
been  in  peaceable  possession  of  such  real  estate  for  seven  years,  and  of  such 
personal  estate  four  years,  before  the  levy  shall  have  been  made  thereon. — 
Act  of  1822 ;  Frin.  Dig.  451. 

1.  All  judgments  that  have  been  obtained  since  the  said  19th  day  of  Decem- 
ber, 1822,  and  all  judgments  that  may  be  hereafter  rendered  in  any  of  the 
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courts  of  this  state,  on  which  no  execution  shall  be  sued  out,  or  which  execu- 
tions, if  sued  out,  no  return  shall  be  made  by  the  proper  officer  for  executing 
and  returning  the  same  within  seven  years  from  the  date  of  the  judgment,  shall 
be  void  and  of  no  effect ;  Provided^  that  nothing  in  this  act  contained  shall  pre- 
vent the  plaintiff  or  plaintiffs  in  such  judgments  from  renewing  the  same  after 
the  expiration  of  the  said  seven  years,  in  cases  where  by  law  he  or  they  would 
be  otherwise  entitled  so  to  do,  but  the  lien  of  such  revived  judgments  on  the 
property  of  the  defendants  thereto,  shall  operate  only  from  the  time  of  such  re- 
vival. 

2.  When  any  judgment  or  execution  has  been  declared  void  and  of  no  effect 
by  the  construction  given  by  any  of  the  courts  to  the  said  third  section  of  such 
act,  the  said  judgment  and  execution  so  declared  void  and  of  no  effect  shall, 
and  is  hereby  declared  to  be  in  as  full  force  and  effect  as  though  the  said  act 
had  not  been  passed. — Act  of  1823  ;  Prin.  Dig.  458. 

2.  In  all  cases  where  judgments  may  hereafter  be  obtained,  all  such  judg- 
ments shall  be  entered  up  for  the  principal  sum  due  with  the  interest,  but  no 
part  of  such  judgment  shall  bear  interest,  except  the  principal  which  may  be 
due  on  the  original  debt,  any  law,  usage,  custom,  or  practice  to  the  contrary 
notwithstanding. — Act  of  1814 ;  Prin.  Dig.  294.  , 

27.  No  confession  of  judgment  shall  hereafter  be  entered  up,  but  in  the 
county  where  the  defendant  or  defendants  may  reside,  or  unless  the  cause  hath 
been  regularly  sued  out  and  docketed  in  the  usual  way  as  in  other  cases,  nor 
until  such  cause  be  called  in  order  by  the  court  for  trial. — Act  of  1799  ;  Prin. 
Dig.  427. 

Confession, 

April  term,  1846,  I  hereby  confess  judgment  to  the  Plaintiffs  for  the 
sum  oijive  hundred  dollars,  principal  debt ;  the  sum  of  twenty-five  dol- 
lars interest,  and  costs  of  suit ;  reserving  the  right  of  Appeal, 

John  Wilson,  DefHs  Att^y. 

From  and  after  the  passing  of  this  act,  all  judgments  obtained  in  the  supe- 
rior, inferior  or  justices'  courts  of  this  state,  shall  be  entitled  to  the  right  or  claim 
of  any  money  received  by  the  sheriffs,  coroners  or  constables,  agreeable  to  the 
date  of  such  judgment  or  judgments,  and  that  all  the  property  belonging 
to  the  defendant  or  defendants,  shall  be  bound  and  subject  to  the  discharge 
of  the  first  judgment  or  judgments,  obtained  in  either  of  the  aforesaid  courts  ; 
Provided^  the  demand  of  such  right  is  made  before  any  of  the  aforesaid  officers 
have  paid  the  money  over  to  the  plaintiff  in  interest :  any  law,  usage  or  custom 
to  the  contrary  notwithstanding.  [All  this  section  except  the  proviso  is  con- 
sidered as  supplied  in  the  subsequent  acts.] — Act  of  1810  ;  Prin.  Dig.  435. 

1.  That  from  and  after  the  passing  of  this  act,  that  whenever  two  or  more 
joint  contractors,  or  copartners,  are  sued  in  the  same  action,  and  a  service  shall 
be  effected  on  one  or  more  of  the  said  joint  contractors,  or  copartners,  and  the 
sheriff  or  other  officer  serving  the  writ  shall  return  that  the  other  defendant  or 
defendants  are  not  to  be  found,  it  shall  and  may  be  lawful  for  the  plaintiff  to 
proceed  to  judgment  and  execution  against  the  defendant  or  defendants  who 
are  served  with  process,  in  the  same  manner  as  if  he,  she  or  they  were  the  sole 
defendant  or  defendants. 

2.  Judgments  so  obtained  shall  bind,  and  execution  may  be  levied  on  the 
joint  or  copartnership  property,  and  also  the  individual  property,  real  and  per- 
sonal, of  the  defendant  or  defendants  who  have  been  served  with  a  copy  of  the 
process,  but  shall  not  bind  or  be  levied  on  the  individual  property  of  the  de- 
fendant or  defendants  who  are  not  served  with  process. — Act  of  1820  ;  Prin. 
Dig.  445. 


Jfc- 
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1.  For  the  avoiding  of  unnecessary  suits  and  delays,  be  it  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  and 
by  authority  of  the  same,  that  in  all  actions,  personal,  real,  or  mixt,  the  death 
of  either  party  between  the  verdict  and  the  judgment,  shall  not  hereafter  be 
alleged  for  error,  so  as  such  judgment  be  entered  within  two  terms  after  such 
verdict. 

2.  And  be  it  further  enacted  by  the  authority  aforesaid,  where  any  judgment 
after  a  verdict  shall  be  had,  by,  or  in  the  name  of  any  executor  or  administra- 
tor, in  such  case  an  administrator  de  bonis  non  may  sue  forth  a  scire  facias^  and 
take  execution  upon  such  judgment.- <ScA,.  Dig.  246. 

Note. — The  following  is  extracted  from  the  note  of  Judge  Schley,  on  the  above  statute  : 
"  At  common  law,  the  death  of  the  plaintiff,  at  any  time  before  final  judgment,  abated  the 
suit,  but  by  this  statute,  if  either  party  die  between  verdict  and  judgment,  his  death  shall 
not  be  alleged  for  error,  so  as  the  judgment  be  entered  within  two  terms  after  the  verdict. 
In  the  construction  of  this  statute  it  has  been  holden,  that  the  death  of  either  party  before 
court,  is  not  remedied,  but  if  the  party  die  after  the  court  has  commenced,  though  before 
the  trial,  that  case  is  within  this  statute,  for  the  term  of  the  court  is  but  one  day  in  law,  and 
this  is  a  remedial  act,  which  shall  be  construed  liberally  ;  and  therefore  a  verdict  and  judg- 
ment may  pass  against  such  party  though  dead. — Tidd's  Prac,  848;  Toll.  Ex'rs,  442  j  7 
Term  Rep.  31 ;  1  Salk.  8.  The  judgment  upon  this  statute  is  entered  as  if  the  party  were 
alive,  and  must  be  entered  or  signed  within  two  terms  after  the  verdict. — 1  Salk.  42 ;  Tidd's 
Prac.  848. 

'  19.  All  judgments  which  may  be  obtained  in,  and  executions  issued  from, 
any  justices'  court  after  the  passing  of  this  act,  shall  bear  equal  dignity  with 
judgments  obtained  in  and  executions  issued  from  the  superior  or  inferior 
courts,  and  shall  bind  all  the  property  of  the  defendant  from  the  date  of  the 
said  judgment,  and  also  all  the  property  of  his,  her,  or  their  securities  from  the 
time  of  their  entering  themselves  as  such  until  the  same  shall  be  satisfied. — 
Act  of  1811 ;  Prin.  Dig.  607. 

In  all  and  every  case  when  a  verdict  has  been  obtained  at  common  law,  and 
an  appeal  entered  without  judgment  signed  upon  the  said  verdict,  judgment 
shall  not  afterwards  be  signed  further  back  than  the  time  of  disposing  of  said 
appeal. — QQth  com.  law  rule. 

No  part  of  the  judiciary  laws  of  this  State  shall  be  so  constructed  as  to  re- 
quire the  renewal  of  any  judgment  as  heretofore  practiced,  or  in  any  other 
manner  whatever. — Act  of  1812;  Prin.  Dig.  440. 

Judgment, 
"Whereupon,  it  is  considered  by  the  Court  here,  that  the  plaintiff  John 
Doe,  do  recover  against  the  defendant,  Richard  Roe,  the  sum  of  Jive 
hundred  dollars,  for  his  principal  debt,  the  sum  of  thirty  dollars,  for 
his  interest,  and  the  sum  of  twelve  dollars  RXid  fifty  cents  for  his  costs, 
in  this  behalf  laid  out  and  expended,  and  the  defendant  in  mercy, 
&c.     Judgment  signed  this  May  1,  1846. 

Simon  Wake,  Pl'ff's  Atfy, 

26.  Provided  always,  that  any  party  against  whom  such  judgment  shall  be 
entered,  may  enter  good  and  sufficient  security,  either  in  open  court  or  in  the 
clerk's  office,  within  the  time  aforesaid,  for  the  payment  of  the  judgment  and 
costs  within  sixty  days,  and  if  such  party  shall  not  pay  the  same  agreeably 
thereto,  execution  may  issue  against  such  party  and  the  security,  without  any 
other  proceeding  thereon. — Act  of  1799  ;  Prin.  Dig.  426. 

3.  Where  security  shall  have  been  given,  or  may  hereafter  be  given  for  the 
stay  of  an  execution  after  judgment,  execution  shall  issue  as  in  cases  of  appeal 
against  the  principal  and  security,  jointly  or  severally,  and  proceed  and  be 
controlled  in  like  manner. — Act  of  1826;  Prin.  Dig.  461. 
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Stay-Bond, 

JOHN  DOE,  }  Verdict  ioY  the  plaintiff  foY  jive  hundred  diolldiXS^'^nrx- 
mCHARD  ROE.     >      cipal,  thirty  dollars  interest,  and  costs  of  suit. 

The  defendant  in  the  above  case,  comes  forward  and  demands  a  stay 
of  execution,  according  to  the  statute,  in  such  case  made  and  provided, 
and  brings  Charles  Smiths,  and  tenders  him  as  his  security,  and  they, 
the  said  Richard  Roe  and  Charles  Smithy  acknowledge  themselves, 
jointly  and  severally,  bound  to  John  Doe,  the  plaintiff,  for  the  payment 
of  the  said  judgment  and  costs,  in  said  cause. 

In  testimony  whereof  the  said  Richard  Roe  and  Charles  Smith,  have 
hereunto  set  their  hands  and  affixed  their  seals,  this  May  1,  1846. 

Tested  and  approved,  by  .  Richard  Roe,  [L.  S.] 

James  Holdfast,  cVk,  Charles  Smith,  secHy.  [L.  S.] 

26.  And  provided  also,  that  in  case  either  party  shall  be  dissatisfied  with  the 
verdict  of  the  jury,  then,  and  in  all  such  cases,  either  party  may,  within  four 
days  after  the  adjournment  of  the  court  in  which  such  verdict  was  obtained, 
enter  an  appeal  in  the  clerk's  office  of  such  court,  (as  matter  of  right ;)  and  if 
such  verdict  shall  be  obtained  in  the  inferior  court,  it  shall  be  the  duty  of  the 
clerk  thereof  to  transmit  such  appeal  to  the  clerk  of  the  superior  court  of  the 
county  in  which  such  verdict  shall  be  obtained,  who  shall  enter  the  same  on 
the  appeal  docket,  which  appeal  shall  be  admitted  and  tried  by  a  special  jury. 
Provided  the  person  or  persons  so  appealing,  shall,  previous  to  obtaining  such 
appeal,  pay  all  costs  which  may  have  arisen  on  the  former  trial,  and  give 
security  for  the  eventual  condemnation  money,  except  executors  and  admin- 
istrators, who  shall  not  be  liable  to  give  such  security  ;  but  if,  on  hea,ringsuch 
appeal,  it  shall  appear  to  the  jury  that  the  appeal  was  frivolous,  and  intended 
for  delay  only,  they  shall  assess  damage  to  the  party  aggrieved  by  such  delay, 
not  exceeding  twenty -five  per  centum  on  the  principal  sum  which  they  shall 
find  due,  and  such  damages  as  shall  be  so  assessed,  shall  be  specially  noted  in 
the  verdicts  of  such  jurors,  and  no  person  shall  be  allowed  to  withdraw  an 
appeal  after  it  shall  be  entered,  but  by  the  consent  of  the  parties. — Act  of 
1799;  Frin.  Dig.  426. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful, 
whenever  there  shall  be  more  than  one  party  plaintiff"  or  defendant,  and  one 
or  more  of  said  parties,  plaintiff  or  defendant,  desire  to  appeal,  and  the  other 
or  others  refuse  or  fail  to  appeal,  it  shall  and  may  be  lawful  for  any  party, 
plaintiff  or  defendant,  to  enter  his  appeal,  under  such  rules  and  regulations  as 
are  now  provided  by  law. 

2.  That  upon  the  appeal,  either  of  the  plaintiff"  or  defendant,  as  aforesaid, 
the  whole  record  shall  be  taken  up,  but  in  case  damages  shall  or  may  be 
awarded  upon  such  appeal,  such  damages  shall  only  be  recovered  against  the 
party  or  parties  appealing,  and  their  securities,  and  not  against  the  party  or 
parties  failing  or  refusing  to  appeal. 

3.  That  in  case  any  such  security  or  securities  shall  be  compelled  to  pay 
off" the  debt  or  damages  for  which  judgment  may  be  entered,  in  any  cause,  he, 
she,  or  they  shall  have  recourse  only  against  the  party  or  parties  for  Fhomhe, 
she,  or  they  became  security  or  securities. — Act  of  1839  ;  pamp.  p.  142. 

1 .  That  in  case  either  party  in  the  s^id  courts  of  ordinary,  shall  or  may  be 
dissatisfied  with  any  decision  thereof,  then  and  in  all  such  cases,  such  dissatisfied 
party  may  within  four  days  after  the  adjournment  of  the  said  court,  be  allowed 
to  enter  an  appeal,  by  paying  all  costs  which  may  have  accrued,  and  giving 
security  to  the  clerk  of  the  said  court  of  ordinary  for  such  further  costs  as 
may  accrue  by  reason  of  such  appeal,  which  appeal  so  entered,  shall  be  by  the 
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said  clerk  transmitted  to  the  clerk  of  the  superior  court  of  the  county  in 
which  such  proceedings  may  take  place,  at  least  ten  days  before  the  next 
superior  court  of  said  county ;  and  which  said  superior  court  shall  determine 
thereon  at  such  term,  according  to  law  and  right,  and  letters  testamentary  or 
of  administration,  shall  not  be  granted  or  issued  until  the  decision  of  such 
appeal  by  the  said  superior  court,  but  the  said  court  of  ordinary  may,  pending 
such  appeal,  grant  temporary  letters  to  collect  the  estate  of  the  deceased. — 
Act  of  1805;  Frin.  Dig.  238  and  910. 

That,  from  and  immediately  after  the  passing  of  this  act,  all  appeals  taken 
up  from  the  decision  of  the  several  courts  of  ordinary  of  this  State  to  the  supe- 
rior court,  touching  the  probate  of  wills,  and  granting  letters  of  administration, 
in  which  matters  of  fact  are  involved,  shall  be  tried  and  determined  by  a  spe- 
cial jury  of  the  county  where  the  case  may  happen,  in  the  same  way  and  un- 
der the  same  regulations  as  other  appeals  ;  any  law,  usage,  or  custom,  to  the 
contrary  notwithstanding. — Act  of  1823  ;  Prin.  Dig.  455. 

1.  That  from  and  after  the  passage  of  this  act,  when  any  party,  plaintiff  or 
defendant,  in  any  suit  at  law,  or  in  equity,  hereafter  to  be  commenced,  in  any 
of  the  courts  of  this  State,  where  the  party  cast  shall  be  dissatisfied  with  the 
decision,  and  shall  be  unable  to  pay  cost  and  give  security,  as  now  required 
by  law,  if  such  party  will  make  and  file  an  affidavit  in  writing,  that  he  or  she 
is  advised,  and  believes  that  he  or  she  has  a  good  cause  of  appeal,  and  that 
owing  to  his  or  her  poverty,  he  or  she  is  unable  to  pay  the  cost  and  give  se- 
curity, as  now  required  by  law  in  cases  of  appeal,  such  party  shall  be  per- 
mitted to  appeal  without  the  payment  of  cost,  and  without  giving  security,  as 
heretofore  practiced  in  this  State. — Act  of  1842  ;  pamp.  p.  13. 

Affidavit. 

STATE  OF  GEORGIA.— HOUSTON  COUNTY. 
'    Clerk's  Office,  Superior  Court. 

i   Assumpsit^  ^c. 

The  defendant  being  duly  sworn,  says,  that  he  is  unable  to  pay  the 
costs,  and  give  the  security,  as  now  required  by  law  in  cases  of  appeal, 
that  he  is  advised,  and  believes,  that  he  has  a  good  cause  of  appeal,  and 
that,  owing  to  his  poverty,  he  is  unable  to  pay  the  costs,  and  give  secu- 
rity, as  now  required  by  law. 

Sworn  to  and  subscribed,      ) 
before  me,  this  May  1,  1846.  i  RICHARD  ROE. 

James  Holdfast,  cVk.  \ 


JOHN  DOE 
vs. 
RICHARD  ROE. 


1.  That  in  all  cases  hereafter  to  be  tried  in  any  of  the  courts  of  this  State, 
when  either  the  plaintiff"  or  defendant  shall  hereafter  depart  this  life,  after  said 
cause  has  been  tried,  and  before  the  time  has  expired  which  such  party  has 
(been)  allowed  by  law  to  enter  an  appeal,  and  no  appeal  shall  have  been  en- 
tered, it  shall  be  the  right  of  the  legal  representatives  of  such  party  dying  to 
enter  an  appeal  within  four  days  from  the  time  such  executor,  or  administrator 
shall  have  been  qualified  :  Provided^  however^  that  in  the  construction  of  this 
act,  no  appeal  may  be  entered  in  causes  not  the  subject  matter  of  appeal. 

2.  That  whenever  an  appeal  shall  be  entered  under  this  act,  it  shall  not  be 
necessary  to  revive  suit  under  scire  facias ;  but  suit  shall  be  revived  by  the 
party  giving  notice  to  the  adverse  party  within  thirty  days  from  the  time  of 
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appeal ;  and  whenever  a  defendant  shall  appeal,  said  cause  shall  stand  for  trial 
on  the  appeal  docket,  at  the  first  court  after  twelve  months  shall  have  expired 
after  such  executor  or  administrator  shall  have  been  qualified. — Act  of  1843  ; 
pamp,  p.  124. 

No  appeals  shall  be'entered  unless  good  security  is  given  :  exceptions  to  the 
security  on  the  appeal  must  be  taken  on  or  before  the  last  day  of  the  first  term 
of  the  appeal :  and  if  such  exceptions  are  sustained,  other,  and  good  security, 
shall  be  given,  or  the  appeal  will  be  dismissed.  If  the  security,  good  at  first, 
becomes  insolvent  pending  the  appeal,  the  party  appealing  shall  give  other 
good  security,  in  the  discretion  of  the  court,  or  the  appeal  shall  be  dismissed. — 
2d  com.  law  rule. 

Appeals  must  be  entered  by  the  appellant  in  person,  or  by  his  attorney  at 
law,  or  by  his  attorney  in  fact,  duly  authorised  by  warrant  for  that  purpose  ; 
which  warrant  shall  be  filed  in  the  clerk's  office  at  the  time  of  entering  the 
same.  Upon  cause  shown,  the  court  will  allow  time  to  file  such  warrarit ; 
but  such  appeal  shall  be,  of  course,  dismissed,  and  execution  issue  without 
further  order,  if  such  warrant  be  not  filed  within  the  time  allowed. — 3d  com. 
law  rule. 

Appeals  shall  be  tried  at  the  first  term  after  the  appeal  has  been  entered, 
unless  good  cause  be  shown  for  a  continuance  ;  among  which  good  causes  for 
a  continuance,  a  motion  on  oath  to  make  a  substantial  amendment  to  either 
declaration  or  answer  shall  be  considered  sufficient,  unless  the  opposite  party 
shall  permit  the  amendment  to  be  made  instanter.  No  appeal  case  shall  be 
continued  more  than  twice  by  the  same  party,  but  for  unavoidable  providential 
cause. — 4th  com.  law  rule. 

When  an  appeal  is  entered,  either  of  the  parties  litigant  may  make  any 
amendment  of  the  declaration,  or  answer,  they  may  deem  necessary.  The 
party  amending  shall  give  notice  thereof  in  writing,  accompanied  by  a  copy  of 
the  amendment,  to  the  adverse  party,  three  months  previous  to  the  next  term, 
after  the  appeal  ;  and  if  the  party  amending  fail  to  give  such  notice,  and  the 
adverse  party  will  state  on  oath,  or  the  attorney  at  law  state  in  his  place,  that 
he  is  taken  by  surprise,  and  is  less  prepared  for  trial  in  consequence  of  the 
amendment,  the  cause  shall  be  continued  by  the  amending  party.— 6/A  com. 
law  rule. 

The  following  shall  be  the  form  of  the  recognizance,  upon  an  appeal  to  be 
taken  by  the  several  clerks  of  the  superior  and  inferior  courts  in  all  cases  of 
appeal,  which  recognizance  shall  be  entered  on  the  minutes  of  the  court,  and 
attested  by  the  clerk. — Qth  com.  law  rule. 

Appeal  Bond, 

JOHN  DOE,  ^  Judgment  and  verdict  for  the  plaintiffs  for  five  hundred 
RlCHARb  ROE.  S  dollars,  interest,  and  costs  of  suit. 

The  defendant  he'mg  d'issRiisG.ed  with  the  verdict  of  the  jury  rendered 
in  the  above  cause,  and  having  paid  all  costs,  and  demanded  an  appeal, 
brings  Charles  Smith,  and  tenders  him  as  his  security,  and  they,  the 
said  Richard  Roe  and  Charles  Smith,  acknowledge  themselves,  jointly 
and  severally,  bound  to  John  Doe,  the  plaintiff,  for  the  payment  of  the 
eventual  condemnation  money,  in  said  cause. 

In  testimony  whereof,  they  have  hereunto  set  their  hands  and  seals, 
thisj^>5^  day  of  May,  1846. 
Tested  and  approved,  by  Richard  Roe,    [L.  S.] 

James  Holdfast,  C  S.  C.  Charles  Smith,  secHy,  [L.  S.] 
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All  special  jurors  shall  be  taken  from  the  grand  jury  list  of  the  county,  and 
struck  in  the  presence  of  the  court  in  the  following  manner  :  the  clerk  shall 
produce  a  list  of  the  grand  jurors  present,  and  there  empanneled,  from  which 
the  parties,  plaintiff  and  defendant,  or  their  attorney,  may  strike  out  one  al- 
ternately, until  there  shall  be  but  twelve  jurors  left,  who  shall  forthwith  be 
empanneled  and  sworn,  as  special  jurors  to  try  the  appeal  cause  ;  and  in  all 
cases  the  appellants  shall  strike  first,  and  in  cases  of  refusal  in  either  to  strike 
such  special  jurors,  after  due  notice  given  for  the  purpose,  and  proof  thereof, 
the  judge  before  whom  such  notice  is  given  for  such  special  jury  to  be  em- 
panneled, shall  on  behalf  of  such  absent  party,  or  his  attorney,  proceed  in  the 
same  way  and  manner,  as  if  the  party  absent  or  refusing  had  been  present  or 
consented  to  the  same. — Act  of  1810;  Prin.  Dig.  435. 

List  of  Special  Jurors, 

JOHN  DOE,  PVff  and  Resp't.  }  .  o   ^  * 

vs.  >   Assumpsit.  Oct,  terms  1846. 

"^IGUKKD^O^,  Deft  and  AppeH.  S 

1.  John  Round,  7.  James  Philips, 

2.  Charles  Roper,  8.  John  Mays, 

3.  Henry  V.  Davies,  9.  Richaad  Savage, 

4.  Peter  A.  Wilson,  10.  Thomas  Bell, 

5.  Samuel  Rogers,  11.  James  0.  Morris, 

6.  John  Dawson,  12.  Lawrence  Hall. 

Oath  of  Special  Jurors, 

You  shall,  well  and  truly,  try  each  cause  submitted  to  you  during  the  pres- 
ent term,  and  a  true  verdict  give,  according  to  equity,  and  the  opinion  you 
entertain  of  the  evidence  produced  to  you,  to  the  best  of  your  skill  and  know- 
ledge, without  favor  or  affection  to  either  party  ;  Provided^  you  are  not  dis- 
charged from  the  consideration  of  the  case  or  cases  submitted  j  so  help  you 
God.— ^c^  0/I8II;  Prin.  Dig.  437. 

2.  Whenever  it  shall  so  happen  that  the  jury  is  confined  in  the  investi- 
gation of  any  case,  for  a  length  of  time,  which  exposes  them  to  hunger  or 
cold,  or  both,  the  court  may,  on  application  from  said  jury,  direct  them  to  be 
furnished,  at  their  own  expense,  with  such  nourishments  as  in  his  own  judg- 
ment may  seem  just  and  proper ;  and  permit  them  to  have  provisions  and 
fire,  or  either,  if  circumstances  should,  in  the  judgment  of  the  court,  require 
ii,—Act  of  1831 ;  Prin.  Dig.  472. 

Verdict. 

We,  the  jury,  find  for  the  plaintiflf  and  respondent,  John  Doe,  the 
sum  oi  jive  hundred  dollars,  for  his  principal  debt ;  the  sum  oi  seventy 
dollars,  for  his  interest,  with  costs  of  suit.  And  we  further  find  for  the 
plaintiff  and  respondent,  the  sum  of  ten  per  cent,  damages,  on  the 
principal  sum,  for  a  frivolous  appeal. 

John  Round,  Foreman. 

2.  In  all  cases  of  appeal  where  security  hath  been  given,  and  hereafter 
given,  and  hereafter  to  be  tried,  it  shall  and  may  be  lawful  for  the  plaintiff  or 
his  attorney  to  enter  up  judgment  against  the  principal  and  the  security,  jointly 
or  severally,  and  execution  shall  issue  accordingly  and  proceed  against  either 
or  both,  at  the  option  of  the  plaintiff  until  he  is  satisfied  ;  Provided,  neverthe- 
less, if  the  execution  against  the  security  or  securities  be  first  paid  by  him  or 
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them,  then  the  execution  against  the  principal  shall  still  be  offeree  and  under 
the  control  of  the  security  or  securities,  until  the  same  be  satisfied  by  said 
principal. — Act  of  1826  ;  Prin.  Dig.  461. 

Judgment  on  the  Appeal. 
JOHN^.DOE,  PVffand  Resft.  Whereupon,  it  is  considered  by  the 

RICHARD  ROF^^Deft  and  AppeVt.  I  court  that  the  plaintiff  and  respondent, 
CHARLES  SMITH,  Sec'ti/  on  Appeal.  )  do  recover  against  the  defendant  and 
appellant,  and  his  security,  on  the  appeal,  Charles  Smith,  the  sum  of 
Jive  hundred  dollars  for  his  principal  debt ;  the  sum  of  eighty  dollars 
for  his  interest ;  fifty  dollars  for  his  damages,  for  a  frivolous  appeal, 
and  the  further  sum  of  ten  dollars  and  teii  cents  for  his  costs,  in  this  be- 
half laid  out  and  expended,  and  the  defendant,  in  mercy,  &c.  Judg- 
ment signed  this  May  1,  1846. 

Simon  Wake,  Plaintiff^s  Attorney, 


The  next  species  of  execution  is  against  the  goods  and  chattels  of  the  de- 
fendant, and  is  called  a  writ  of  fieri  facias,  from  the  words  in  it  where  the 
sheriff  is  commanded  quod  fieri  facias  de  bonis,  that  he  cause  to  be  made  of 
the  goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered.  This  lies 
as  well  against  privileged  persons,  peers,  &c.,  as  other  common  persons  :  and 
against  executors  or  administrators  with  regard  to  the  goods  of  the  deceased. 
The  sheriff  may  not  break  open  any  outer  doors,  to  execute  either  this  or  the 
former  writ :  but  must  enter  peaceably ;  and  may  then  break  open  any  inner 
door,  belonging  to  the  defendant,  in  order  to  take  the  goods.  And  he  may 
sell  the  goods  and  chattels  (even  an  estate  for  years,  which  is  a  chattel 
real)  of  the  defendant,  till  he  has  raised  enough  to  satisfy  the  judgment  and 
costs  :  first  paying  the  landlord  of  the  premises  upon  which  the  goods  are 
found,  the  arrearages  of  rent  then  due,  not  exceeding  one  year's  rent  in  the 
whole.  If  part  only  of  the  debt  be  levied  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  for  the  residue. — 3  jBlac.  Com.  417. 

Note. — It  is  proper  here  to  remark  that  the  provision  in  favor  of  the  landlord,  in  the 
above  rule  of  law,  is  not  of  force  in  this  State. 

1.  All  executions  shall  be  issued  and  signed  by  the  clerks  of  the  several 
courts  in  which  judgments  shall  be  obtained,  and  bear  test  in  the  name  of  one 
of  the  judges  or  presiding  justices  of  such  courts,  and  shall  bear  date  from  the 
time  of  issuing,  shall  be  directed  to  all  and  singular  the  sheriffs  of  this  State, 
and  may  be  levied  on  the  estate  both  real  and  personal  of  the  defendant  or 
defendants,  or  issue  against  the  body  of  the  defendant  at  the  option  of  the 
plaintiff,  which  execution  shall  be  of  full  force  until  satisfied,  without  being 
obliged  to  be  renewed  on  the  court  roll  from  year  to  year  as  heretofore  prac- 
ticed. And  when  the  defendant  shall  point  out  any  property  on  which  to 
lev}""  the  execution,  being  in  the  hands  and  possession  of  any  person  not  a 
party  to  such  judgment,  the  sheriffshall  not  levy  thereon,  but  shall  proceed  to 
levy  on  such  property  as  may  be  found  in  the  hands  and  possession  of  the  de- 
fendant, who  shall  nevertheless  be  at  liberty  to  point  out  what  part  of  his 
property  he  may  think  proper,  which  the  sheriff  shall  be  bound  to  take  and 
sell  first,  if  the  same  is  in  the  opinion  of  the  sheriff  sufficient  to  satisfy  such 
judgment. — Act  of  1811 ;  JPrin.  Dig.  436. 

1 .  In  all  cases  where  any  person  or  persons  hath  heretofore  entered  himself 
as  security  on  appeal,  or  for  stay  of  execution  in  any  case,  in  any  court  in  this 
State,  and  may  subsequently  thereto  have  paid  off  and  discharged  the  execu- 
tion issuing  in  such  case,  it  shall  and  may  be  lawful  for  such  security  to  apply 
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to  the  sheriff,  clerk,  constable,  marshal,  or  attorney,  to  whom  such  payment 
may  be  made,  and  procure  an  entry  or  certificate  to  be  made  on  such  execu- 
tion, that  the  same  was  paid  by  the  security,  and  such  security  shall  thereupon 
be  entitled  to  the  use  and  control  of  such  execution  for  the  purpose  of  proceed- 
ing against  the  principal. — Act  of  1826  ;  Frin.  Dig.  461. 

4.  The  different  sheriffs  in  this  State  shall  keep  fair  and  regular  execution 
dockets,  wherein  they  shall  enter  all  executions  delivered  to  them,  and  the 
dates  of  such  delivery,  together  with  all  their  actings  and  doings  thereon,  and 
file  the  same  in  the  clerk's  office,  out  of  which  such  executions  may  have 
issued,  on  or  before  the  first  day  of  the  meeting  of  the  court  to  which  they 
may  be  made  returnable,  which  said  dockets  shall  remain  in  the  said  offices, 
subject  to  the  inspection  of  all  persons  concerned  therein. 

5.  Where  it  shall  appear  by  the  sheriff's  return  on  any  execution  or  execu- 
tions, that  the  same  has  been  paid  by  a  security  or  securities,  it  shall  be  the 
duty  of  the  clerk  to  make  such  entry  in  such  docket-book,  and  such  security 
or  securities  shall  have  the  use  and  control  of  said  execution  for  the  purpose 
of  remunerating  him  or  themselves  out  of  the  principal  for  whom  he  or  they 
stood  security. — Act  of  1810  ;  Frin.  Dig.  436. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful 
for  any  person  or  persons,  who  have  heretofore  become  security  on  any  note, 
bond  or  other  contract,  and  not  interested  in  the  consideration  thereof,  and 
judgment  has  been  rendered  against  them,  and  execution  issued  accordingly, 
and  such  security  or  securities  have  been  heretofore  compelled  to  pay  off  such 
judgment  or  execution,  he,  she,  or  they,  shall  be  entitled  to  the  control  of  the 
same  for  the  purpose  of  remunerating  him,  her,  or  them,  out  of  the  property 
of  the  principal  or  principals  :  Provided^  ahoays^  that  it  shall  be  made  satis- 
factorily appear  to  the  court  from  v/hence  the  execution  issued,  that  such  per- 
son or  persons  assuming  to  have  the  control  of  any  judgment  or  execution  as 
aforesaid,  were  bona  fide  security  or  securities  only  upon  the  original  bond, 
note,  or  contract,  which  was  the  foundation  of  the  judgment  and  execution. 

2.  Where  any  security  or  securities  as  aforesaid,  shall  fail  at  the  trial  of  the 
note,  bond,  or  other  instrument,  upon  which  he,  she,  or  they,  were  security  or 
securities,  to  make  special  defence  thereof,  it  shall  be  lawful  for  such  security 
or  securities  to  take  control  after  payment  thereof,  of  said  fi.  fa.  after  com- 
plying with  the  requisitions  of  the  first  section  of  this  act,  and  that  all  laws 
and  parts  of  laws  militating  against  this  act,  are,  and  the  same  are  hereby  re- 
pealed.—^ci  of  1831 ;  Prin.  Dig.  470. 

That  from  and  immediately  after  the  passage  of  this  act,  it  shall  and  may  be 
lawful  for  all  persons  who  shall  hereafter  become  endorsers  on  any  promissory 
note,  bond,  or  other  contract,  made  in  the  face  thereof,  payable  at  any  charter- 
ed bank,  or  which  shall  be  negotiated  at  any  chartered  bank,  or  deposited  there 
for  collection,  and  where  said  endorsers  are  not  interested  in  the  consideration 
thereof,  and  judgment  has  been  rendered  against  them,  and  execution  has  been 
issued  thereon  accordingly,  and  where  such  endorser  or  endorsers,  shall  here- 
after be  compelled  to  pay  off  such  judgments  or  executions,  he,  she,  oi:  they, 
shall  be  entitled  to  the  full  control  of  each  and  every  judgment,  or  execution, 
that  shall  or  may  be  founded  upon  the  same  instrument  as  against  the  makers 
thereof,  and  all  prior  endorsers  thereon,  for  the  purpose  of  reimbursing  and 
remunerating  him,  her,  or  themselves,  out  of  the  property  of  said  maker  and 
endorsers  :  Provided^  the  persons  applying  for  such  control  shall  make  it  ap- 
pear to  the  court  from  whence  the  execution  issued,  that  he  was  only  endorser 
thereon,  and  not  interested  in  the  consideration  of  said  contract,  and  that  he 
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has  bona  fide  paid  off  and  discharged  the  judgment  or  execution  that  has  ,been 
rendered  or  issued  against  him,  and  all  costs  on  the  other  judgments. — Act  of 
1839  ;  pamp.  p.  5S. 


4.  In  all  cases  brought  by  any  endorsee  or  endorsees,  assignee  or  assignees, 
on  any  bill,  bond,  or  note,  before  any  court  of  law  and  equity  in  this  State, 
the  assignment  or  endorsement,  without  regard  to  the  form  thereof,  shall  be 
sufficient  evidence  of  the  transfer  thereof,  and  the  said  bond,  bill,  or  note,  shall 
be  admitted  as  evidence,  without  the  necessity  of  proving  the  handwriting  of 
the  assignor  or  assignors,  endorser  or  endorsers ;  any  law,  usage,  or  custom  to 
the  contrary  thereof  notwithstanding. — Act  of  1810  ;  JPrin.  Dig.  211. 

1.  That  from  and  immediately  after  the  passage  of  this  act,  any  security 
(who  may  be  sued  together  with,  other  securities)  shall  pay  or  discharge  any 
execution  or  executions,  issued  against  principal  or  co-securities,  shall,  after 
an  entry  is  made  on  the  said  executions  by  the  collecting  officer,  that  the  same 
has  been  well  and  truly  paid  by  said  security,  then  and  in  such  cases,  the  said 
security  so  paying  or  discharging  said  execution  against  each  co-security  who 
may  have  been  made  a  party  to  said  suit,  for  the  proportionable  part  equitably 
due  by  each,  and  no  more.  Provided^  nevertheless^  that  all  should  be  equally 
responsible ;  if  not,  then  to  be  equally  divided  or  paid  by  those  who  are. 

2.  That  any  execution  so  paid  or  satisfied  by  two  or  more  securities,  shall 
be  held  as  the  joint  property  of  said  securities  against  all  the  parties  equally 
concerned  for  their  proportionable  part. 

3.  That  after  payment  and  entry  made,  as  herein  prescribed,  it  shall  be  the 
dut)^  of  the  officer  making  the  entry  to  deliver  said  execution  to  thd  security 
who  shall  have  made  the  payment,  to  be  used  and  controlled  as  herein  men- 
tioned.— Act  of  1840  ;  pamp.  p.  173. 

That  from  and  after  the  passage  of  this  act,  no  judgment  or  execution  shall 
be  arrested  or  annulled  in  any  case  where  the  judgment  has  been  entered  up, 
or  the  execution  issued  in  favor  of  co-partners,  or  against  co-partners,  where 
the  partnership  style  is  Used  therein,  instead  of  the  christian  and  surnames  of 
each  person  composing  such  partnership,  as  has  been  held  to  be  necessary  by 
some  of  the  judges  of  this  State  ;  but  such  judgment  or  execution  shall  not 
for  such  omission  on  the  part  of  any  officer  of  the  court,  clerk,  or  justice  of  the 
peace,  be  affected  or  delayed  in  anywise  thereby. — Act  of  1840  ;  pamp.  p.  1 14. 

2.  That  all  executions  hereafter  issued  by  the  clerks  of  the  superior  and 
inferior  courts,  in  favor  of,  or  against  any  sheriff*  of  this  State,  shall  be  directed 
tq  the  coroner  of  the  county  in  which  such  sheriff  may  reside,  and  to  all  and 
singular  the  sheriffs  of  the  State,  except  the  sheriff  of  the  county  in  which 
the  interested  sheriff  may  reside,  which  may  be  levied,  served  and  returned  by 
the  said  coroner  or  other  sheriff,  at  the  option  of  the  plaintiff 

3.  That  when  a  sheriff  shall  levy  on  property  by  virtue  of  any  execution 
directed  as  required  by  the  second  section  of  this  act,  said  property  shall  be 
sold  in  the  county  in  which  the  levy  may  be  made. 

4.  That  when  said  process  or  execution  shall  be  served  or  levied  by  a 
sheriff,  out  of  his  own  county,  that  the  sheriff  so  serving  and  returning  the 
same,  shall  receive  in  addition  to  the  fees  established  by  law  for  such  service 
or  levy,  the  sum  of  two  dollars. — Act  q/"1840  ;  pamp.  p.  114. 

From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  the 
plaintiff  in  any  judgment  or  execution  to  sell  or  transfer  the  same  by  written 
assignment,  or  control,  and  said  sale  or  assignment  shall  not  be  considered  a 
discharge  or  satisfaction  of  said  execution,  but  the  assignee  may  proceed  to 
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collect  the  same  for  his  own  use  and  benefit,  in  as  full  and  ample  a  manner  as 
the  plaintiff  could  have  done  if  no  such  transfer  or  assignment  had  been  made. 
— Act  ef  1829  ;  Frin.  Dig,  464. 

Transfer, 

May^  1,  1846. — For  value  received,  I  hereby  transfer  and  assign,  to 
Charles  Smithy  the  within  fi.  fa.  and  the  judgment  upon  which  it  is 
founded.  Said  Charles  Smith  is  to  have,  use  and  control  said  fi.  fa. 
and  judgment,  for  his  own  use  and  benefit,  at  his  costs  and  charges, 
without  recourse  on  me.  John  Doe,  PVff* 

Fu  Fa. 

STATE  OF  GEOHGIA,  ^  To  all  and  singular  the  Sheriflfs  of  this  State— 

Houston  County.         t        P'reetiu  f  .* 

We  command  you,  that  of  the  goods  and  chattels,  lands  and  ten- 
ements of  John  Doe^  (in  your  bailiwick)  you  cause  to  be  made  the 
sum  of  one  hundred  dollars,  for  his  debt,  and  fifteen  dollars,  for  his 
costs  and  charges,  in  that  behalf  expended  ;  which  lately,  to  wit : 
on  the  twenty-fifth  day  of  Jlpril,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty-six,  Richard  Roe,  in  our  Superior  Court,  held  at 
Perry,  in  the  county  aforesaid,  recovered  against  said  John  Doe^ 
whereof  the  said  John  Doe  is  convicted,  and  liable,  as  to  us  appears, 
of  record  :  and  have  the  said  moneys  before  the  said  court  at  Perry^ 
aforesaid,  on  the  fourth  Monday  in  October  next,  to  render  to  the  said 
Richard  Roe,  his  damages,  costs  and  charges,  aforesaid.  And  have 
you,  then  and  there,  this  writ. 

Witness,  the  honorable  Thomas  Stiles,  one  of  the  judges  of  the  said 
Superior  Court,  this  first  day  of  May,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  omd  forty -six.  James  Holdfast,  CPk. 


33.  No  sales  in  future  shall  be  made  by  sheriffs  of  property  taken  under 
•execution,  but  on  the  first  Tuesday  in  each  month,  and  between  the  hours 
of  ten  and  three  in  the  day  ;  and  it  shall  be  the  duty  of  the  sheriffs  to  give 
thirty  days'  notice  in  one  of  the  public  gazettes  of  this  State,  of  all  sales  of 
lands  and  other  property  executed  by  him,  and  also  advertise  the  same  in  three 
of  the  most  public  places  in  the  county  where  such  sales  are  to  be  made,  and 
shall  give  a  full  and  complete  description  of  the  property  to  be  sold,  making 
known  the  name  of  the  defendant,  and  the  person  who  may  be  in  possession 
of  the  property,  except  horses,  hogs,  and  cattle,  which  maybe  sold  at  any 
time  by  the  consent  of  the  defendant;  and  in  which  case  it  shall  be  his  duty 
to  give  the  plaintiff*  ten  days'  notice  thereof,  and  also  to  advertise  the  same  in 
three  or  more  of  the  most  public  places  in  the  county  where  such  property 
may  be,  at  least  ten  days  before  the  sale. — Act  of  1799  ;  Prin.  Dig.  427, 

That  from  and  after  the  passing  of  this  act,  the  hours  of  sheriffs'  and  con- 
stables' sales  will  be  from  ten  o'clock  in  the  forenoon  until  four  o'clock  in 
the  afternoon  ;  all  laws  and  parts  of  laws  militating  against  this  act  be,  and 
the  same  are  hereby  repealed. — Act  oj  1821 ;  Prin.  Dig.  451. 


2.  It  shall  not  hereafter  be  lawful  for  any  sheriff*  within  this  State,  to  lev}' 
upon,  or  sell  any  land  which  lies  out  of  the  county  of  which  he  is  sheriff*;  any- 
thing in  any  kw  to  the  contrary  notwithstanding.-~^c^  of  1808  ;  Prin.  Dig. 
434, 
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That  from  and  after  the  passage  of  this  act,  in  all  cases  where  fieri  facias 
are  placed  in  the  hands  of  sheriffs  or  other  officers,  as  aforesaid,  when  no 
property  can  be  found  subject  to  the  same,  and  such  sheriffs  or  other  officers 
shall  make  such  entry  on  such  fieri  facias  or  such  executions,  he  or  they  shall 
be  entitled  to  the  usual  fee  or  charge  of  a  levy  ;  any  custom  or  practice  to  the 
contrary  notwithstanding. — Act  of  1840  ;  pamp.  p.  53. 

When  any  sheriff,  coroner,  constable,  town  or  city  marshal,  or  other  officer 
of  this  State,  has  several  executions  jn  his  hands  at  the  same  time  against  the 
^ame  defendant,  it  shall  not  be  lawful  for  such  officer  to  detain  the  costs  on 
any  younger  judgments  to  the  prejudice  of  those  of  older  date,  except  in  a 
case  of  a  younger  judgment  creditor  shall  previous  to  older  ones  point  out 
property  to  the  officer  ;  then  it  may  and  shall  be  lawful  for  the  officer  to  re- 
tain the  levy  and  advertising  costs,  and  no  more,  on  such  younger  judgment. — 
Act  of  1822;  Prin.  Dig.  452. 

1.  That  from  and  after  the  first  day  of  March  next,  the  following  articles 
be  exempt  from  levy  and  sale  on  account  of  any  debt  contracted  after  that 
day,  to  wit :  two  beds  and  bedding,  common  bedsteads,  a  spinning-wheel,  and 
two  pair  of  cards,  a  loom,  and  cow  and  calf,  common  tools  of  his  trade,  and 
ordinary  cooking  utensils,  and  ten  dollars  worth  of  provisions. — Act  of  1822; 
Prin.  Dig.  2^1. 

From  and  after  the  passage  of  this  bill,  in  addition  to  the  articles  exempt 
from  sale  in  the  above-recited  act  shall  be  added  the  Family-Bible  of  all 
debtors  who  may  be  entitled  to  the  benefits  of  the  said  act. — Act  o/1834; 
Prin.  Dig.  293. 

From  and  after  the  passage  of  this  act,  the  privileges  and  benefits  extended 
to  debtors'  families  in  the  above-recited  act  [act  of  1822]  shall  be,  and  they 
are  hereby  extended  to  all  widows,  and  their  families,  during  their  widow- 
hood, under  the  same  rules,  regulations,  and  restrictions,  as  govern  the  articles 
exempted  for  the  use  of  debtors'  families,  in  the  before  recited  act. — Act  of 
1835  ;  Prin.  Dig.  293. 

1.  That  every  white  citizen  of  this  State,  male  or  female,  being  the  head  of 
a  family,  shall  be  entitled  to  own,  hold,  and  possess,  free  and  exempt  from  levy 
and  sale,  by  virtue  of  any  judgment,  order,  or  decree,  of  any  court  of  law  or 
equity  in  this  Sio^ie ^  founded  on  any  contracts  made  after  the  first  day  of  May 
next^  or  any  process  emanating  upon  the  same,  twenty  acres  of  land,  and  the 
additional  sum  of  five  acres  for  each  of  his  or  her  children  under  the  age  of  fif- 
teen :  Provided^  that  the  same,  or  any  part  thereof,  be  not  the  site  of  any  city, 
town  or  village,  or  of  any  cotton  or  wool  factory,  saw  or  grist  mill,  or  of  any  other 
machinery  propelled  by  water  or  steam.  Also,  one  horse,  or  mule,  the  value 
of  which  shall  not  exceed  fifty  dollars  ;  also,  ten  head  of  hogs,  and  thirty  dol- 
lars worth  of  provisions. 

2.  That  when  any  head  of  a  family  shall  own  a  greater  quantity  of  land  than 
that  exempted  from  levy  and  sale  by  the  provisions  of  the  first  section  of  this 
act,  that  he  or  she  shall  procure  the  county  surveyor  to  lay  ofi'the  number  of 
acres  so  exempted,  so  as  to  include  the  dwelling-house  and  improvements  of 
the  original  tract,  (if  there  be  any  thereon)  :  Provided^  that  the  value  of  said 
dwelling-house  and  improvements  shall  not  exceed  two  hundred  dollars — the 
value  to  be  ascertained  and  certified  to  by  three  valuing  agents,  who  shall  be 
appointed  as  follows  :  one  by  the  plaintiff  in  execution,  or  his  or  her  attorney 
or  agent ;  one  by  the  defendant  in  execution,  and  one  by  a  justice  of  the  peace 
In  the  district  where  the  said  dwelling-house  and  improvements  are.  And  he 
or  she  shall  designate  in  writing  to  the  sheriff,  or  other  officer  in  whose  hands 
ihe  process  directing  a  levy  and  sale  may  be,  the  boundary  so  laid  off,  and  it 
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shall  not  be  lawful  for  such  sheriff,  or  other  officer,  to  levy  on  or  sell  the  tract 
so  designated. 

3.  That  no  land  shall  be  exempted  from  levy  and  sale  under  the  provisions 
of  this  act  which  derives  its  chief  value  from  other  causes  than  its^daptation  to 
agricultural  purposes. 

4.  That  whenever  any  male  head  of  a  family  shall  hold  land  under  the  pro- 
visions of  this  act,  that  no  sale  that  he  may  make  of  the  same,  or  any  part 
thereof,  shall  be  good  and  valid  in  law,  unless  his  wife  (if  he  have  any),  shall, 
of  her  own  choice  and  free  will,  sign  the 'deed  of  such  sale  together  with  her 
husband. — Act  of  1841  ;  pamp.  p.  134. 

1.  That  from  and  after  the  passage  of  this  act,  the  amount  of  fifty  acres  of 
land  to  the  head  of  each  family,  be  and  the  same  is  hereby  declared  to  be  ex- 
empt from  levy  and  sale  by  virtue  of  any  judgment,  order,  or  decree,  of  any 
court  of  law  or  equity  in  this  State,  founded  on  any  contracts  made  after 
THE  first  day  OF  JANUARY  NEXT,  cxcept  the  samc  shall  be  for  the  purchase- 
money  of  said  land,  for  the  payment  of  which  said  land  shall  be  bound. — Act 
of  1843  ;  pamp.  p.  121. 

That  the  provisions  of  the  act  to  exempt  from  levy  and  sale  under  execution, 
certain  property  therein  mentioned,  assented  to  December  the  eleventh,  eigh- 
teen hundred  and  forty-one,  and  the  act  amending  the  same,  assented  to  on  the 
twenty-second  of  December,  eighteen  hundred  and  forty-three,  be  extended  to 
the  citizens  of  any  city,  town,  or  village  in  this  State,  and  to  exclude  real  pro- 
perty in  such  places,  not  exceeding  in  value  two  hundred  dollars. — Act  of 
1845  ;  pamp.  p.  42. 

2.  In  all  cases  where  any  debtor  shall  have  the  benefit  of  the  above-recited 
act  (Act  of  1822)  extended  to  him,  it  shall  be  the  duty  of  the  officer  levying  the 
execution  to  make  out  a  schedule  of  the  articles  so  exempted  from  seizure  and 
sale,  and  return  the  same  to  the  clerk  of  the  inferior  court  of  said  county,  whose 
duty  it  shall  be  to  record  the  same  in  a  book  kept  by  him  for  that  purpose  ; 
then  the  abov^e  property  shall  be  alienated  and  vested  in  the  inferior  court,  to 
be  appropriated  to  the  benefit  and  use  of  said  family,  so  long  as  the  defendant 
shall  remain  insolvent. — Act  of  1822  ;    Prin.  Dig.  291. 

From  and  immediately  after  the  passage  of  this  act,  no  sheriff,  or  other  offi- 
cer, shall  hereafter  levy  on  any  growing  crop  of  corn,  wheat,  oats,  rye,  pota- 
toes, cotton,  rice,  or  any  other  crop  usually  raised  or  cultivated  by  the  plant- 
ers or  farmers  of  this  State,  nor  sell  the  same  until  the  said  crop  or  crops  shall 
become  matured  or  fit  to  be  gathered  :  Provided^  this  act  shall  not  prevent  any 
of  said  officers  from  levying  on  and  selling  crops,  as  heretofore  practiced,  when 
the  debtor  or  debtors  shall  abscond  or  remove  from  the  State  or  county,  nor 
from  selling  growing  crops  with  land. — Act  of  1836  ;  Frin.  Dig.  476. 

Levy. 

May  1,  1846.  I  have  this  day  levied  this  fi.  fa.  on  lot  of  land,  nuxn- 
her  forty -nine,  in  the  tenth  district,  with  its  appurtenances  and  improve- 
ments, as  the  property  of  the  defendant,  and  have  given  Robert  ThomaSy 
the  person  in  possession,  written  notice  thereof. 

William  Harriston,  Sh^ff. 

1.  It  shall  hereafter  be  the  duty  of  the  sheriffs  of  the  several  counties  in  this 
State,  when  they  levy  any  execution  on  land,  to  leave  a  written  notice  of  the 
said  levy  with  the  owner,  if  in  the  county,  or  tenant  in  possession,  if  any,  or 
transmit  the  same  to  him,  her,  or  them,  in  five  days  after  such  levy. — Act  of 
1808  ;    Prin,  Dig.  434. 
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Notice  hy  the  Sheriff. 

STATE  OF  GEORGIA,  ^  To  Rohert  Thomas :  You  are  hereby  notified,  that 
Houston  County.  ^  J  j^ave  this  day  levied  a  fi.  fa.  issued  from  the  hon- 
orable swperior  conxi^oi  said  counij  ^  in  favor  of  John  Doe,  agsimst  Richard 
Roe,  on  lot  of  land  number  forty-nine,  in  the  tenth  district  of  said  county^ 
as  the  property  of  the  said  defendant,  and  that  said  lot  of  land  will  be 
advertised  and  sold,  agreeably  to  the  statute  in  such  case  made  and 
provided ;  this  May  1,  1846.  William  Harriston,  Sh^ff, 

[Directing  sheriffs  to  advertise  in  their  respective  circuits  has  been  modified  in  so  many 
cases,  that  the  exceptions  are  believed  to  be  more  numerous  than  the  rule  ;  and  errors  int 
this  respect,  when  they  occur,  are  alvk'ays  cured  by  the  legislature.  The  Act  of  1822,  vol. 
IV.,  403,  heals  all  such  informalities  in  Gwinnett,  Habersham,  Rabun,  and  the  whole  of  the 
Flint  and  Southern  circuits,  and  subsequently  in  the  Chattahoochie  circuit,  and  in  Taliafer- 
ro county,  by  Act  of  1828,  vol.  IV.,  342. — And  see  the  table  of  references  to  county  acts,  at 
the  end  of  the  volume,  for  any  such  act  in  relation  to  any  particular  county.] — Act  0/I8O8'; 
Frin.  Dig.  434. 

1.  From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  the 
clerks  of  the  superior  and  inferior  courts  and  courts  of  ordinary,  sheriffs,  coro- 
ners, and  other  officers  of  the  several  counties  in  the  Southern,  Flint,  Ocmul- 
gee,  and  Western  circuits,  and  of  the  county  of  Warren,  and  they  are  hereby 
required  to  publish  their  advertisements  in  any  of  the  gazettes  published  in 
Milledgeville,  or  vi^ithin  their  circuits. 

2.  The  deputy  sheriffs  in  the  counties  aforesaid  shall,  and  they  ^,re  hereby 
required  to  advertise  their  sales  in  the  same  gazette  in  which  the  principal  she- 
riff" shall  advertise  his  sales  ;  Provided,  such  sheriffs  or  deputies  shall,  within 
twenty  days  after  entering  on  the  duties  of  their  office,  give  notice,  by  written 
advertisement,  at  their  respective  court-houses,  continuing  the  same  sixty  days, 
specifying  the  paper  selected  ;  also,  notice  of  such  selected  paper  shall  be  given 
in  the  Georgia  Journal,  of  Milledgeville. — Act  of  1825  ;  Frin.  Dig.  460. 

Sheriff's  Sale. 
STATE  OF  GEORGIA,  ^  Qn  the  first  Tuesday  in  June  next,  will  be  sold 
Houston  County.  ^  ^^  Perry,  in  said  county,  within  the  legal  hours, 
lot  of  land  number  forty -nine,  in  the  tenth  district  of  said  county,  with 
its  appurtenances ;  said  lot  of  land  is  well  improved — levied  on  as  the 
property  of  Richard  Roe,  to  satisfy  a  fi.  fa.  issued  from  the  Superior 
Court  of  said  county,  in  favor  of  John  Doe,  this  May  1,  1846. 

William  Harriston,  Sh^ff. 

2.  The  first  section  of  the  before  recited  act,  shall  not  be  so  construed  as 
to  authorise  any  Judge  of  the  superior  courts  to  order  writs  of  possession  to 
issue  against  a  third  person  residing  within  the  limits  of  any  such  survey  or 
tract  of  land  so  offered  for  sale  ;  provided  also  that  such  person  shall  not  be 
known  in  the  suit  on  which  such  execution  is  founded,  nor  have  been  put  in 
possession  by,  or  claimed  under  or  by  virtue  of  any  conveyance  from  the  de- 
fendant in  such  suit. — Act  of  1811 ;  Prin.  Dig.  439.  • 
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When  the  defendant  is  regularly  arrested,  he  must  either  go  to  prison  for 
safe  custody,  or  put  in  special  bail  to  the  sheriff.  For,  the  intent  of  the  arrest 
being  only  to  compel  an  appearance  in  court  at  the  return  of  the  writ,  that 
purpose  is  equally  answered,  whether  the  sheriff  detains  his  person,  or  takes 
sufficient  security  for  his  appearance,  called  bail,  (from  the  French  word  bailer, 
to  deliver,)*  because  the  defendant  is  bailed,  or  delivered,  to  his  securities, 
upon  their  giving  security  for  his  appearance  ;  and  is  supposed  to  continue  in 
their  friendly  custody  instead  of  going  to  jail.  The  method  of  putting  in  bail 
to  the  sheriff  is  by  entering  into  a  bond  or  obligation,  with  one  or  more  sureties, 
(not  fictitious  persons,  as  in  the  former  case  of  common  bail,  but  real,  substan- 
tial, responsible  bondsmen,)  to  ensure  the  defendant's  appearance  at  the  return 
of  the  writ ;  which  obligation  is  called  the  bail-bond.  The  sheriff,  if  he  pleases, 
7nay  let  the  defendant  go  without  any  sureties  ;  but  that  is  at  his  own  peril : 
for,  after  once  taking  him,  the  sheriff  is  bound  to  keep  him  safely,  so  as  to  be 
forthcoming  in  court ;  otherwise  an  action  lies  against  him  for  an  escape.  But, 
on  the  other  hand,  he  is  obliged,  by  statute  23  Hen.  VI.  c.  10,  to  take,  (if  it 
be  tendered)  a  sufficient  bail-bond  :  and  by  statute  12,  Geo.  I.,  c.  29,  the 
sheriff  shall  take  bail  for  no  other  sum  than  such  as  is  sworn  toby  the  plaintiff, 
and  endorsed  on  the  back  of  the  writ. — 3  Blac,  Com.  290. 

The  defendant  also,  by  his  own  act,  may,  in  several  ways  discharge  the  bail 
to  the  officer.  A  mere  appearance  in  court,  and  answering  to  the  action  will 
not  be  sufficient :  but  if  he  appears  and  surrenders  himself  in  discharge  of  his 
bail,  or  the  bail  delivers  him  up  in  court  in  discharge  of  himself,  this  will  be 
sufficient ;  and  it  will  be  the  duty  of  the  court  to  direct  an  entry  of  such  sur- 
render to  be  made  on  the  record,  which  is  the  only  evidence  of  the  fact :  and 
if  the  plaintiff  intends  to  keep  his  hold  upon  the  body,  he  must  move  to  have 
the  defendant  taken  into  custody,  which  the  court  will  order  to  be  done,  and 
commit  him  to  jail,  to  be  forthcoming  to  answer  the  execution.  If  the  plaintiff 
should  neglect  to  do  this,  the  bail  and  the  body  are  both  discharged.  So  the 
defendant  in  like  manner  may  be  surrendered  in  court,  in  discharge  of  his  bail, 
at  any  time  before  final  judgment,  and  may,  in  like  manner  be  committed  to 
gaol :  the  defendant  has  no  right  to  appear,  defend,  or  plead,  till  he  has  given 
special  bail  with  surety,  to  abide  final  judgment,  if  the  plaintiff  should  require 
it.  If,  then,  the  plaintiff  fails  to  make  his  motion  for  special  bail,  within  due 
time,  or  accepts  a  plea  without  requiring  special  bail,  he  waives  it,  and  the 
bail  to  the  officer  is  discharged.  So  it  is,  if  the  defendant  procures  special 
bail  to  abide  final  judgment  in  the  action,  or  if  after  final  judgment  is  rendered 
against  him,  he  surrenders  himself  to  the  officer,  or  is  taken,  or  is  openly  and 
publicly  about  his  business,  so  that  he  can  be  taken  on  the  execution. — 1 
Swiff s  JJig.  596. 

^  *  JVote. — But  Lord  Coke  asserts  that  the  word  bail,  is  derived  from  an  old  Saxon  term, 
signifying  a  safe-keeper  or  protector. — Com.  on  Litt.  s.  79. 
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When  the  body  of  the  defendant  is  attached,  and  being  unable  to  procure 
bail,  he  is  committed  to  prison,  he  has  then  a  right  to  appear  and  defend  in 
person  or  by  attorney,  and  the  acceptance  of  a  plea  by  the  plaintiff  does  not 
waive  his  claim  for  the  imprisonment  of  his  body.  It  is  only  in  case  of  bail 
to  the  officer,  that  he  is  precluded  from  defending  till  he  has  given  special  bail. 
—1  Swift's  Dig.  596. 

Whenever  a  person  is  arrested  and  let  to  bail,  he  is  considered  as  put  into  the 
custody  of  his  bail,  who  thereby  become  his  keepers  instead  of  the  sheriff,  and 
are  bound  to  have  him  before  the  court,  to  which  the  process  is  returnable,  or 
in  case  of  special  bail,  that  he  shall  abide  the  final  judgment  of  the  court.  In 
consequence  of  this,  they  have  the  control  of  his  person,  and  may  keep  him  in 
their  own  custody,  or  may  permit  him  to  go  at  large.  When  they  permit 
him  to  go  at  large,  they  may  retake  him  when  they  please,  to  deliver  him  to 
the  officer,  or  to  surrender  him  in  court  where  he  was  bound  to  appear  in  case 
of  bail  to  the  officer,  and  to  surrender  him  in  court  at  any  time  before  final 
judgment,  in  case  of  special  bail,  or  to  deliver  him  on  the  execution  issued  on 
the  judgment  recovered  against  him  in  the  action,  in  which  bail  was  given. 
There  is  no  necessity  of  any  warrant:  it  will  be  sufficient  if  they  have  an 
authenticated  copy  of  the  bail-bond,  and  of  the  proceedings  in  the  action  in 
which  it  was  taken  :  if  resisted,  they  may  make  use  of  the  necessary  force  to 
accomplish  the  purpose  ;  and  may  pursue  and  retake  in  any  other  State,  as  well 
as  in  this,  and  may  depute  a  proper  person  for  this  purpose  :  for  such  would  be 
a  reasonable  construction  of  their  authority ;  otherwise  the  object  of  the  law 
could  easily  be  defeated.  The  bail  may  deliver  the  prisoner  to  the  sheriff  or 
officer,  if  he  will  consent  to  receive  him  and  give  up  the  bail-bond,  but  the 
sheriff  may  refuse  and  require  them  to  perform  the  condition  of  the  bond,  and 
have  him  to  appear  in  court.  If  the  court,  where  the  action  is  pending,  is  in 
session,  they  may  surrender  him  in  court,  and  the  court  will  order  the  sheriff 
to  take  him  into  custody. — 1  Swift''s  Dig.  597. 

The  party  who  has  given  a  bail-bond  may  surrender  himself  to  the  officer 
before  the  return  of  the  writ,  and  if  the  officer  will  receive  him,  and  give  up 
the  bail-bond,  it  will  be  considered  the  same  as  if  no  such  bail-bond  had  been 
given.  In  England,  where  the  defendant  is  at  large,  he  may  come  and  render 
himself,  or  may  be  taken,  and  rendered  by  his  bail,  either  in  court,  if  sitting, 
or  before  a  judge  at  his  chambers,  and  the  court  or  judge  will  make  an  entry 
of  the  render,  and  cause  the  defendant  to  be  sent  in  custody  of  the  tip-staff  to 
prison.  A  lunatic  confined  in  a  hospital,  may  be  brought  into  court  by  a 
writ  of  habeas  corpus^  and  rendered  in  discharge  of  bail. — 1  Swift''s  Dig.  597. 

The  difference  between  bail  and  mainprize  is,  that  mainpernors  are  only 
surety  ;  but  bail  is  a  custody  ;  and  therefore  the  bail  may  retake  the  prisbner, 
if  they  doubt  he  will  fly,  and  detain  him,  and  bring  him  before  a  justice,  and 
the  justice  ought  to  commit  the  prisoner  in  discharge  of  the  bail,  or  put  him 
to  find  new  sureties. — Haleh  Pleas.,  96. 

From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  any 
agent,  attorney  in  fact  or  at  law,  to  hold  to  bail  in  all  civil  cases,  and  und'er 
the  same  rules  and  restrictions  as  are  pointed  out  in  the  before  recited  acts  on 
this  subject.  [  The  acts  referred  to  are  those  of  1799  and  1820.]— t4c/  o/"  183 1  / 
Frin.  Dig.  472.  w 

Note. — Judge  Schley,  in  a  note  to  the  15,  26  sections  of  the  statute  4th  Aiin,  which  is^ 
**  An  act  for  the  amendment  of  the  law,  and  the  better  advancement  of  justice,"  says. 
This  section  provides  that  sheriffs  who  have  taken  any  bail-bonds  for  the  appearance  of 
defendants  in  any  civil  suit,  shall  assign  them  over  to  the  plaintiffs  at  their  costs,  who  may 
then  maintain  actions  on  them  in  their  own  names.  Eefore  the  enactment  of  the  statute  of 
12  Geo.  I,  ch.  29,  all  personal  actions  were  commenced  with  a  capias,  and  the  defendant 
was  obliged  to  give  bail  for  his  appearance  at  the  return  of  the  writ ;  but  the  sheriff  was  not 
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obliged  to  bail  a  defendant  taken  on  mesne  process,  unless  he  sued  out  a  writ  of  mainprize  ; 
though  he  might  have  taken  bail  of  his  own  accord. — 1  Tid.  Prac.  194.  In  order  to  remedy 
this  evil  and  prevent  such  oppression,  the  statute  of  23  Hen.  VI.  ch.  9,  was  passed,which  com- 
pels sheriffs  and  gaolers  to  take  bail  for  the  appearance  of  the  defendant,  in  a  bond  made  pay- 
able to  the  sheriffby  his  name  of  office,  and  this  was  called  bail  to  the  sherifi",  or  bail  below. 
— ibid.  Upon  the  appearance  of  the  defendant  the  bail  was  discharged,  and  then  the  court, 
if  it  thought  proper,  could  require  the  defendant  to  put  in  special  bail,  or  bail  above,  or 
could  discharge  him  on  common  bail. — 1  Tid.  Prac.  211.  Bonds  taken  in  pursuance  of 
this  statute  of  23  Hen.  VI.  ch.  9,  being  made  payable  to  the  sheriff,  could  not  be  sued  in 
the  name  of  the  plaintiff  for  whose  benefit  they  were  really  taken,  and  hence  the  above 
section  of  the  act  of  4  Ann,  ch.  IG,  was  passed,  compelling  sheriffs  to  assign  such  bonds  to 
the  plaintiff.  But  now  in  England  by  the  12  Geo.  I.  ch.  29,  5  Ruff.  590,  above  mentioned, 
a  defendant  cannot  be  held  to  special  bail  except  upon  affidavit  of  the  amount  due,  and 
such  amount  endorsed  on  the  back  of  the  writ,  and  no  person  can  be  arrested  in  any  civil 
suit  except  upon  such  affidavit  made  ;  but  in  all  cases  where  no  affidavit  is  made,  a  per- 
sonal service  of  a  copy  of  the  process  is  sufficient,  and  if  the  defendant  do  not  appear,  the 
plaintiff  may  cause  a  common  appearance  to  be  entered  for  him. — 1.  Tid.  Prac.  214,  and 
thus  stood  the  English  law  at  the  time  of  the  settlement  of  Georgia. 

But  the  common  law  as  well  as  these  statutes  are  all  superseded  and  done  away  by  the 
operation  of  our  own  statutes  upon  this  subject.  By  the  judiciary  of  1799,  Prin.  I^ig.  20G, 
(420)  all  civil  causes  are  to  be  commenced  by  petition  to  the  court,  and  a  process  annexed 
by  the  clerk,  and  a  copy  of  such  petition  and  process  served  on  the  defendant  or  left  at  his 
most  notorious  place  of  abode  twenty  days  before  the  return  thereof,  or  the  sitting  of  the 
court,  is  sufficient  to  compel  him  to  appear  and  answer,  or  in  default  thereof,  to  authorise 
the  court  to  proceed  to  judgment  and  execution.  And  by  the  same  statute,  Pirin.  Dig,  208, 
(411)  if  the  plaintiff  wish  to'  hold  the  defendant  to  sp  .ial  bail  (and  there  is  no  other 
bail  known  to  our  law)  he  can  do  so  by  making  oath  oi  ^ne  amount  due,  which  affidavit 
being  attached  to  the  declaration,  ("  which  affidavit  shall  be  filed  in  the  clerk's  office, 
and  COPIES  thereof  affixed  to  the  original  petition  and  process,  and  to  the  copy  or  copies 
thereof,"  Prin.  Dig.  422,)  and  the  amount  endorsed  on  the  back  of  the  writ,  the  sheriff 
is  bound  to  take  bail  in  double  the  amount  sworn  to,  in  a  bond  with  one  or  more  sureties, 
and  to  return  such  bond  with  the  petition  and  process  to  the  court  whence  the  process 
issued.  This  act  does  not  say  in  whose  name  the  bond  shall  be  taken,  but  declares  that  all 
such  bail  shall  be  held  and  deemed  special  bail,  and  as  such  liable  to  the  recovery  of  the 
plaintifi';  and  the  mode  of  recovery,  as  pointed  out  by  this  act,  is  by  scire  facias  to  call  in 
the  bail,  and  not  by  an  action  of  debt  on  the  bond.  It  would  seem  to  be  most  proper  for  the 
sheriff  or  other  officer  to  make  the  bail-bond  payable  to  the  plaintiff,  although  if  it  be 
made  payayble  to  the  sheriff,  it  would  still  be  subject  to  the  recovery  of  the  plaintiflT,  and 
this  by  express  words  of  the  statute.  Such  bond  is  declared  to  be  special  bail,  and  is  there- 
fore not  assignable,  and  can  only  be  recovered  by  the  plaintiff  in  the  action,  and  by  a  writ 
of  scire  facias. — Sch.  Dig.  329. 

That  when  a  debt  is  not  due,  and  the  debtor  is  about  to  remove,  or  is  re- 
moving without  the  limits  of  this  State,  and  oath  being  made  by  the  creditor, 
his  agent  or  attorney  in  fact  or  at  law,  of  the  amount  of  the  debt  to  become 
due,  and  that  the  debtor  is  about  to  remove,  or  is  removing  without  the  limits 
of  this  State,  and  that  he  has  reason  to  apprehend  the  loss  of  said  debt,  or 
some  part  thereof,  if  the  debtor  be  not  held  to  bail — it  shall  and  may  be  law- 
ful for  the  creditor  to  commence  an  action  or  suit  at  law,  and  hold  said  debtor 
to  bail  in  the  same  way  and  manner,  and  under  the  same  restrictions,  as  where 
an  affidavit  is  made  under  existing  laws,  and  the  bail  so  taken  shall  in  like 
manner  be  liable  to  the  creditors,  provided  always  that  judgment  shall  not  be 
rendered  in  any  such  cause  until  after  the  debt  has  become  due. -Act  of 
1S46  ;  p amp.  p,  37. 

Affidavit. 
STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  James  Mack, 
Houston  County.  ^  ^^^  ^^  ^^^  Justices  of  the  Peace,  in  and  for  said 
County,  Solomon  Screws,  who  being  sworn,  deposeth  and  saith,  that 
Jacob  Snuffers,  of  said  County,  is  indebted  to  deponent,  in  the  sum  of 
one  thousa7id  dollars,  principal,  by  Promissory  Mote  not  yet  due,  said 
Note  bearing  date  the  third  day  of  February,  eighteen  hundred  and 
forty-six  J  and  to  fall  due  on  the  first  day  of  January,  eighteen  hun- 
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dred  and  forty-seven  ;  the  same  being  wholly  unpaid ;  and  that  the 
said  Jacob  Snuffers  is  about  to  remove  [or  is  removing^  as  the  case  may 
be]  without  the  limits  of  said  State ;  and  deponent  has  reason  to  appre- 
hend the  loss  of  said  debt,  or  some  part  thereof,  if  said  Jacob  Snuffers 
be  not  held  to  bail. 

Sworn  to  and  subscribed,    ^ 
befor3  me,  this  May  1, 1846.  >  SOLOMON  SCREWS. 

James  Mack,' J.  F.         j 

The  Writ, 

STATE  OF  GEORGIA,  >        ^      ,      ,  ,  ,     ^  .      ^  ^      .  , 

Houston  County         c      ^°  ^"^  honorable  Superior  Court  of  saiQ  county. 

The  petition  ^of  Solomon  Screws  respectfully  showeth,  that  Jacob 
Snuffers  of  said  county,  is  indebted  to  your  petitoner  in  the  sum  of  one 
thousand  dollars  principal,  by  Promissory  Mote  not  yet  due  :  for  that 
whereas,  heretofore,  to  wit,  on  the  third  dtdij  of  February ^  in  the  year  of 

our  Lord,  eighteen  hundred  and  ybr^i/''^^^?^^^^  ^^^^  Jacob  made  his  certain 
Promissory  JYote  in  writing,  the  date  whereof  is  the  day  and  year  afore- 
said, his  own  proper  hand-writing  being  thereto  subscribed,  and  then 
and  there  delivered  the  same  to  your  petitioner,  and  which  is  now  here 
in  court  to  be  shown  :  whereby,  by  the  first  day  of  January^  next  en- 
suing the  date  of  said  JYote,  and  of  the  commencement  of  this  action, 
he  the  said  Jacob  promised  to  pay  5^our  petitioner,  or  bearer,  the  said 
sum  of  one  thousand  dollars,  for  value  received  ;  which  JYote  remains 
wholly  unpaid.  And  whereas,  the  said  Jacob  is  about  to  remove  [or  is 
removing^  as  the  case  may  be]  without  the  limits  of  said  State,  and  your 
petitioner  has  reason  to  apprehend  the  loss  of  said  debt,  or  some  part 
thereof,  if  the  said  Jacob  be  not  held  to  bail.  By  reason  whereof,  and 
by  force  of  the  statute,  in  such  case,  made  and  provided,  an  action 
hath  accrued  to  your  petitioner  in  the  premises  against  the  said  Jacob  : 
wherefore  your  petitioner  brings  suit  and  prays  that  process  may  issue, 
requiring  the  said  Jacob  Snuffers  personally,  or  by  attorney,  to  be  and 
appear  at  the  next  Superior  Court,  to  be  held  in  and  for  said  county, 
then  and  there  to  answer  your  petitioner  in  an  action  on  the  Case,  &c. 

Simon  Wake,  Plff's  AtVy. 

Note. — In  the  above  form  no  breach  is  assigned,  because  none  could  be  assigned,  no  breach 
of  the  contract  having  been  committed  by  the  defendant.  The  note  described  is  followed  by 
the  allegation,  that  it  is  wholly  unpaid,  and  also,  by  the  allegation,  that  the  defendant  being 
about  to  remove  without  the  State,  &c.,  and  the  plaintifThaving  reason  to  apprehend  the  loss  of 
the  debt,  or  some  part  thereof,  if  the  defendant  be  not  held  to  bail,  are  stated  with  sufficient 
certainty,  it  is  believed.  The  gravamen  of  the  action  seems  to  be  made  up  of  the  note,  or  debt 
sued  on  ;  the  fact  that  the  defendant  is  about  to  remove,  &c.,  and  the  reason  of  the  plaintiff  to 
apprehend  the  loss  of  the  debt,  if  the  defendant  be  not  held  to  bail,  Query — must  all  this  be 
Sustained  by  proof '?  If  so,  the  Note  will  be  proof  of  itself,  unless  denied  on  oath.  Next  in 
order  will  come  the  proof,  that  defendant  was  about  to  remove,  _&c.,  and  lastly,  the  plaintiff's 
reason  to  apprehend  loss,  &c.,  which  last  may,  or  may  not,  be  inferred  from  the  form.er,  ac- 
cording to  circumstances.  The  Form  submitted  may  be  altered  so  as  to  meet  the  case  of  the 
bearer  of  a  Note  not  due.    The  usual  endorsement  in  bail  cases  must  be  made  on  the  writ. 

From  and  after  the  passage  of  this  act,  all  bonds  taken  in  cases  of  bail  \n 
this  State,  shall  be  taken  payable  to  the  plaintiff  in  the  cause  ;  any  law 
to  the  contrary  notwithstanding. — Act,  of  1841  ;  pamp.  p.   145. 

That  it  shall  hereafter  be  lawful  to  issue  and  serve  attachments  and  bail- 
processes  on  the  Sabbath-day,  in  the  same  manner  and  under  the  same  rules, 
regulations  and  restrictions  as  are  now  provided  for  the  issuing  and  serving  of 
the  same  on  other  days :  Provided,  the  person  or  persons  applying  for  such 
attachment  or  bail  process,  shall,  in  addition  to  the  oath  heretofore  required 
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to  be  taken,  swear  that  he  apprehends  the  loss  of  his  debt,  or  some  part  there- 
of, unless  said  attachment  or  bail  process  shall  issue  on  the  Sabbath-day. — Act 
0/1834;  Prin.  Dig.  474. 

If  any  person  except  the  attorney  of  record,  shall  acknowledge,  or  procure 
to  be  acknowledged,  in  any  of  the  courts  of  this  State,  or  before  any  author- 
ised officer,  any  recognizance,  bail,  or  judgment,  in  the  name  of  any  other 
person  not  privy  or  consenting  thereto,  such  person  so  offending  shall,  on  con- 
viction, be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  any 
period  of  time  not  less  than  one  year,  nor  longer  than  four  years. — Prin.  Dig- 
639. 

13.  In  all  cases  where  bail  is  requirable,  and  the  plaintiff  in  any  action  shall 
require  bail,  such  plaintiff  shall  make  affidavit  before  any  judge,  justice  of  the 
inferior  court,  or  justice  of  the  peace  within  this  State,  or  any  judge  or  justice 
of  a  superior  court  of  any  one  of  the  United  States,  shall  have  annexed  there- 
to the  seal  of  the  State  from  whence  it  shall  come,  and  a  certificate  of  the 
governor,  certifying  that  the  person  tl  Mng  such  affidavit  is  one  of  the  judges 
or  justices  of  a  superior  court  of  that  State,  of  the  amount  claimed  by  him, 
and  that  he  has  reason  to  apprehend  the  loss  of  said  sum,  or  some  part  there- 
of, if  the  defendant  or  defendants  is  or  are  not  held  to  bail,  which  affidavit  shall 
be  filed  in  the  clerk's  office,  and  copies  thereof  affixed  to  the  original  pe- 
tition and  process,  and  to  the  copy  or  copies  thereof,  and  the  amount  sworn 
to  shall  be  endorsed  on  the  petition  and  process. — Act  of  1799  ;  Prin. 
Dig.  422. 

Affidavit, 
STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  a  justice  of  the 
Houston  County.  ^  peace  in  and  for  said  county ,  personally  came 
John  Doe,  of  said  county,  who  being  duly  sworn,  deposeth  and  saith,. 
that  Richard  Roe,  of  said  county,  is  indebted  to  him  in  the  sum  of 
Jive  hundred  dollars,  besides  interest,  by  promissory  note,  and  that  de- 
ponent has  reason  to  apprehend  the  loss  of  the  said  sum,  or  some  pavS. 
thereof,  if  the  said  Richard  Roe  is  not  held  to  bail. 

Sworn  to  and  subscribed,  J 
before  me,  this  May  1, 1846.  \  JOHN  DOE. 

James  Mack,  J.  P.  j 

Note. — If  bail  be  applied  for  on  the  Sabbath-day,  add  to  the  above  affidavit,  "  and  de- 
ponent apprehends  the  loss  of  his  debt,  or  some  part  thereof,  unless  said  bail  process  shall 
issue  on  the  Sabbath-day." 

Endorsement  on  the  Writ, 

Sum  swovnto,Jivehu7idreddo\\siYs:  sheriff  ieike  good  bail  in  the  sum 
of  one  thousand  dollars.  Simon  Wake,  PPf^s  Atfy^ 

14.  When  any  civil  process  shall  issue  out  of  any  of  the  said  courts,  where- 
by bail  shall  be  required  to  be  taken  in  manner  aforesaid,  of  any  person  or  per- 
sons to  answer  any  action  in  any  of  the  said  courts,  the  Sheriff  or  other  officer 
shall  take  a  bond,  with  one  or  more  sufficient  security  or  securities,  for  double 
the  sum  sworn  to,  and  shall  return  such  bond,  with  the  petition  and  process : 
And  in  case  the  sheriff  or  other  officer  shall  fail  or  neglect  to  take  such  bail,  or 
the  bail  taken  shall  be  deemed  insufficient  by  the  court,  on  exceptions  taken 
thereto,  and  entry  thereof  made  at  the  first  term  to  which  the  said  petition 
and  process  shall  be  returned,  such  sheriff  or  other  officer,  and  his,  or  their 
security  or  securities,  in  either  of  the  said  cases,  shall  be  deemed  and  stand  aa 
special  bail,  and  the  plaintiff  may  proceed  to  judgment  accorc^ing  to  the  pro- 
visions of  the  act  hereinafter  mentioned.      And  in  all  cases  where  any  defend- 
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ant  or  defendants,  of  whom  bail  shall  be  required,  shall  refuse  to  give  good 
and  sufficient  bail,  it  shall  be  the  duty  of  such  sheriff  or  other  officer,  to  com- 
mit such  defendant  or  defendants,  to  the  common  jail  of  the  county,  or  if  there 
should  be  no  jail  in  the  county,  or  the  same  shall  be  insufficient,  it  shall  and 
may  be  lawful  for  the  said  sheriff  or  other  officer,  to  confine  such  defendant  or 
defendants  in  some  private  house  :  Nevertheless,  such  person  or  persons  shall 
be  allowed  all  the  benefits  of  appearance  and  defence,  as  if  he,  she,  or  they, 
were  personally  present,  and  shall  not  be  discharged  out  of  custody  ;  but  by 
putting  in  bail,  or  by  order  of  court. — Act  of  1799  ;  Prin.  Dig.  422. 

Bail  Bond, 
STATE  OF  GEORGIA^  ^  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  ^  jUckard  Roe  and  Charles  Smith,  security,  are 
held  and  firmly  bound  unto  John  Doe,  in  the  sum  of  one  thousand  dol- 
lars, for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents  :  sealed  with  our  seals  and  dated  this j^r^^  day  of  May,  eigh- 
teen hundred  and  forty -six. 

The  condition  of  the  above  obligation  is  such  that  whereas,  a  civil 
process,  requiring  bail,  at  the  suit  of  John  Doe  against  said  Richard 
Roe,  in  an  action  of  Assum'psit,  returnable  to  the  Superior  Court,  for 
said  county,  on  the  fourth  Monday  in  October  next,  hath  been  served 
upon  the  said  Richard;  now,  if  the  said  Richard,  in  case  he  is  cast  in 
the  said  suit,  shall  well  'and  truly  pay  and  satisfy  the  condemnation  of 
the  court,  or  render  his  body  to  prison,  in  execution  of  the  same,  in 
terms  of  the  law,  in  such  case  made  and  provided,  and  upon  failure 
thereof,  the  said  Charles  will  do  it  for  him,  then  the  above  obligation 
to  be  void ;  else,  to  remain  in  full  force. 
Tested  and  approved,  by  Richard  Roe,  [L.  S.] 

James  Mack,  J.  P,  Charles  Smith,  sec^y,  [L.  S.] 

15.  All  bail  taken  according  to  the  directions  of  this  act,  shall  be  deemed, 
held,  and  taken  as  special  bail,  and  as  such  be  liable  to  the  recovery  of  the 
plaintiff;  but  the  plaintiff,  after  final  judgment,  shall  not  take  out  execution 
against  such  bail,  until  a  capias  ad  satisfaciendum  shall  be  first  issued  thereon, 
and  the  principal  cannot  be  found,  and  shall  also  issue  a  scire  facias,  returnable 
to  the  said  court,  which  shall  be  served  on  the  bail,  at  least  twenty  days  be- 
fore the  return  thereof;  and  after  the  return  of  such  capias  ad  satisfaciendum 
against  the  principal,  and  scire  facias  against  the  bail,  and  judgment  thereon, 
execution  may  issue  against  the  principal  and  bail,  or  either  of  them,  or  either  of 
their  estates,  unless  the  bail  shall  surrender  the  principal  at,  or  before  entering 
up  final  judgment  on  the  said  scire  facias,  either  in  open  court  in  term  time,  or 
to  the  sheriff  of  the  county  in  which  such  principal  shall  reside,  at  any  time 
in  vacation  :  And  it  shall  be  the  duty  of  the  court  to  order  such  principal  into 
the  custody  of  the  sheriff,  and  the  duty  of  the  sheriff  in  time  of  vacation  to  re- 
ceive into  his  custody  such  principal,  and  in  either  case  to  commit  him,  her, 
or  them  to  jail,  according  to  the  directions  of  this  act,  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding. — Act  of  1799  ;  Prin.  Dig.  423. 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  nan  est  inventus  is  returned 
thereon,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if  any  were  given, 
who,  we  may  remember,  stipulated  in  this  triple  alternative  :  that  the  defend- 
ant should,  if  condemned  in  the  suit,  satisfy  the  plaintiff  his  debt  and  costs  ; 
or,  that  he  should  surrender  himself  a  prisoner ;  or,  that  they  would  pay  it  for 
him :  as  therefore  the  two  former  branches   of  the  alternative  are  neither  of 
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them  complied  with,  the  latter  must  immediately  take  place.  In  order  to 
which  a  writ  of  scire  facias  may  be  sued  out  against  the  bail,  commanding 
them  to  show  cause  why  the  plaintiff  should  not  have  execution  against  them 
for  his  debt  and  damages  :  and  on  such  writ,  if  they  show  no  sufficient  cause, 
or  the  defendant  does  not  surrender  himself  on  the  day  of  the  return,  or  of 
showing  cause,  (for  afterwards  it  is  not  sufficient)  the  plaintiff  may  have  judg- 
ment against  the  bail,  and  take  out  a  writ  of  capias  ad  satisfaciendum^  or  other 
process  of  execution  against  them. — 3  Blac.  Com.  416;  i  Swift^s  Dig.  583. 

Scire  Facias, 

STATE  OF  GEORGIA,   ) 

Homton  County.         \  ^^  ^-^e  Sheriff  of  said  County— greeting  : 

Whereas,  heretofore,  to  Avit,  at  the  Afril  term  of  our  Superior 
Court,  eighteen  hundred  and  forty-six^  John  Doe  commenced  his  ac- 
tion of  Jissumpsit  against  Richard  Roe,  of  said  county,  founded  on  a 
promissory  note,  for  five  hundred  dollars,  beside  interest.  And,  where- 
as, said  John  Doe,  at  the  time  of  commencing  his  said  suit,  filed  his 
affidavit  requiring  bail,  in  conformity  with  the  statute,  in  such  case 
made  and  provided.  And  whereas,  Charles  Smith  of  said  county,  be- 
came the  bail  of  said  Richard  Roe.,  by  entering  into  bond,  under  his 
hand  and  seal,  with  said  Richard  Roe.,  which  bond  bears  date  the^^r^^ 
day  of  April,  eighteen  hundred  diudi  forty -five,  for  the  sum  of  one  thou- 
sand dollars,  conditioned  as  follows,  to  wit:  '' that  whereas,  a  civil 
process,  requiring  bail,  at  the  suit  of  John  Doe  against  said  Richard  Roe, 
in  an  action  of  Assumpsit,  returnable  to  the  Superior  Court  for  said 
county,  on  the  fourth  Monday  in  Jlpril  next,  (meaning  the  fourth 
Monday  in  April,  eighteen  hundred  Sind  forty -Jive  :)  hath  been  served 
on  s^id  Richard :  now,  if  the  said  Richard,  in  case  he  be  cast  in  the 
said  suit,  shall  well  and  truly  pay  and  satisfy  the  condemnation  of 
the  court,  or  render  his  bod}^  to  prison,  in  execution  of  the  same,  in 
terms  of  the  law,  in  such  case  made  and  provided,  and  upon  failure 
thereof,  the  said  Charles  will  do  it  for  him,  then  the  above  obligation 
to  be  void  ;  else  to  remain  in  full  force,"  (which  bond  is  here  in  court 
to  be  shown.)  And,  whereas,  at  the  October  term  of  said  court,  eigh- 
teen hundred  and  forty  five,  a  verdict  was  rendered  in  said  action  of 
Assumpsit,  in  favor  of  said  Joh7i  Doe,  for  the  sum  of fi.ve  hundred  dol- 
lars^ besides  interest  and  costs.  And  whereas,  said  Richard  Roe  has 
failed  and  neglected  to  satisfy  the  condemnation  of  the  court  in  said 
action.  And  whereas,  a  writ  of  capias  ad  satisfaciendum  from  said 
judgment,  issued  against  said  Richard  Roe,  upon  which  writ  of  capias 
ad  satisfaciendum,  William  Harriston,  sheriff  of  said  county,  has  made 
the  entry  of  "  the  defendant  not  to  be  found  in  this  county  ;"  you 
are,  therefore,  hereby  required,  to  make  known  to  the  said  Richard 
Roe  and  Charles  Smith,  that  they,  and  each  of  them,  personally,  or  by 
attorney,  be  and  appear,  at  our  superior  court,  to  be  held  in  and  for 
said  county,  on  the  fourth  Monday  in  October  next,  then  and  there  to 
show  cause,  if  any  they  have,  why  judgment  should  not  be  rendered 
against  them,  on  said  bond,  in  favor  of  said  John  Doe,  for  the  amount 
of  principal,  interest  and  costs,  due  on  said  judgment  so  rendered,  as 
aforesaid. 

Witness,  the  honorable  Hugh  Burns,  one  of  the  judges  of  the  Su- 
perior Courts,  this  May  1,  1846. 

James  Holdfast,  CPk. 
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Bail  pendente  lite. 

l.'That  in  cases  where  an  action  is  commenced  and  pending,  or  where 
an  action  may  hereafter  be  commenced,  and  no  bail  shall  have  been  required 
at  the  commencement  of  said  action,  or  having  been  required,  and  has  or  may 
be  discharcred,  and  the  plaintiff  in  any  such  action  pending  the  same  shall  re- 
quire bail,  such  plaintiff  shall  make  affidavit  before  any  judge,  justice  of  the 
inferior  court,  or  justice  of  the  peace  within  this  State  ;  or  any  judge  or  jus- 
tice of  a  superior  court  of  any  one  of  the  United  States  ;  shall  have  annexed 
thereto  the  seal  of  the  State  from  whence  it  shall  come,  and  a  certificate  of 
the  Governor,  certifying  that  the  person  taking  such  affidavit  is  one  of  the 
judges  or  justices  of  a  superior  court  of  that  State,  of  the  amount  claimed  by 
him,  and  that  he  has  reason  to  apprehend  the  loss  of  the  said  sum,  or  some 
part  thereof,  if  the  defendant  or  defendants  is  or  are  not  held  to  bail;  which 
affidavits  shall  be  filed  in  the  clerk's  office  of  the  court  in  which  such  action 
is  pending,  and  a  copy  or  copies  thereof  affixed  to  the  process  to  be  issued  by 
the  clerk  of  said  court,  in  which  such  suit  may  be  pending,  and  to  the  copy 
or  copies  of  such  process,  and  the  amount  sworn  to  shall  be  endorsed  on  such 
process  and  the  copy  or  copies  thereof. 

Affidavit, 

STATE  OF  GEORGIA;  ^  Before  me,  James  Mack,  a  justice  of  the  peace^ 
Houston  County.  ^  ^^  ^^^  ^^^.  ^^-^^  county,  personally  came  John  Doe, 
who  being-  duly  sworn,  deposeth  and  saith,  that  at  the  ^pril  term  of 
the  Superior  Court  of  said  county,  eighteen  hundred  and  forty-six,  de- 
ponent commenced  his  action  of  Assumpsit  against  Richard  Roe,  of 
said  county,  in  which  action  of  Assumpsit,  deponent  claims  to  he  due 
him,  by  said  Richard  Roe  hy  note,  the  sum  oi  five  hundred  dollars,  he- 
sides  interest  ;  and  deponent  further  saith,  that  at  the  commencement 
of  said  action,  he  did  not  require  bail,  (or  did,  and  said  hail  has  been 
discharged,  as  the  case  may  be;)  and  that  deponent  has  reason  to  ap- 
prehend the  loss  of  the  said  sum,  or  some  part  thereof,  if  the  said 
Richard  Roe  is  not  held  to  bail. 

Sworn  to  and  subscribed,  ) 
before  me,  this  May  1, 1S46.  '  JOHN  ROE. 

James  Mack,  J.  P.  S 

Process, 

STATE  OF  G^OUGIK— HOUSTON  COUNTY. 

To  THE  Sheriff  of  said  County — Greeting  : 
JOHN  DOE       ) 

vs  >      Assumpsit  in  the  Superior  Court. 

RICHARD  ROE.  \  ^  ^ 

Whereas,  at  the  ^pril  term  of  the  Superior  Court,  eighteen  hun- 
dred and  forty-six,  John  Doe  commenced  his  action  of  Assumpsit 
against  Richard  Roe  of  ^aid  county,  for  the  sum  of  five  hundred  dol- 
lars, hesides  interest,  on  which  action,  at  the  commencement  thereof, 
said  John  Doe  did  7iot  require  bail,  (or  did,  and  said  bail  has  been  dis- 
charged, as  the  case  may  he  ;)  and  whereas,  said  John  Doe  has  filed  in 
oflfice  his  affidavit,  requiring  bail,  agreeably  to  the  statute,  in  such 
case  made  and  provided  :  these  are,  therefore,  to  authorise  and  re- 
quire you,  to  take  bail  of  the  said  Richard  Roe,  in  said  action  of  As- 
sumpsit, so  pending  as  aforesaid,  returnable  to  the  next  term  of  our 
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Superior  Court,  to  be  held  on  the  fourth  Monday  in  October  next. 
Herein  fail  not,  and  have  3^ou  at  said  court,  this  writ,  with  your  act- 
ings and  doings  thereon. 

Witness,  the  honorable  Hugh  Burns,  one  of  the  Judges  of  the  Su- 
perior Courts,  this  May  1,  1846.  James  Holdfast,  CPk, 

Endorsement  on  the  Process, 

Sum  sworn  to,  five  hundred  dollars;  Sheriff  take  good  bail  in  the 
sum  of  one  thousand  dollars.  Simon  Wake,  PPff^s  Atfy, 

2.  When  any  such  affidavit  is  made  and  filed  in  the  clerk's  office  of  the 
court,  in  which  such  suit  is  or  may  be  pending,  the  clerk  thereof  shall  imme- 
diately issue  a  process  in  the  case  with  as  many  copies  as  there  are  defendants, 
annexing  a  copy  of  said  affidavit  to  each  process  and  copy  process,  and  which 
process  shall  be  made  returnable  to  the  next  term  of  said  court  after  the  issuing 
of  the  same,  and  shall  be  executed  and  returned  into  court  by  the  sheriff,  his 
deputy,  or  other  proper  officer,  and  when  so  executed  and  returned  shall  be 
taken  and  considered  a  part  of  the  record  in  said  case. 

3.  When  the  said  process,  and  copy  affidavit,  and  copy  process,  shall  issue 
as  aforesaid,  they  shall  be  dehvered  to  the  sheriff  or  other  proper  officer,  who 
shall  be  bound  to  execute  the  same  at  any  time  before  the  sitting  of  the  court 
to  which  the  said  process  may  be  made  returnable,  under  the  same  directions 
and  provisions  as  are  pointed  out  in  and  by  the  said  judiciary  act,  passed  in  the 
year  1799. 

4.  All  and  every  defendant  or  defendants,  when  arrested  by  virtue  of  said 
process,  shall  be  dealt  with  by  the  officer  arresting  him,  her,  or  them,  in  the 
same  manner  as  would  have  been  done  had  such  defendant  or  defendants  been 
arrested  at  the  commencement  of  said  action  on  bail  process  ;  and  shall  be 
discharged  from  said  arrest  in  no  other  manner  than  he,  she,  or  they  could, 
in  case  such  arrest  had  been  made  on  bail  process  at  the  commencement  of  said 
suit ;  and  all  bail  taken  according  to  the  directions  and  under  the  provisions 
of  this  act,  shall  be  held  bound  and  liable  in  the  same  manner  he,  she,  or  they 
would  have  been  bound  and  liable  had  he,  she,  or  they  become  bail  at  the 
time  of  the  commencementof  said  action  ;  and  the  plaintiff  or  plaintiffs  in  said 
action  shall  be  and  are  herebj^  authorised  to  proceed  in  the  same  manner 
against  the  defendant  or  defendants  and  bail,  or  either  of  them,  as  is  pointed  out 
in  and  by  the  said  judiciary  act,  passed  in  the  year  1799. 

5.  The  defendant  or  defendants  so  held  to  bail,  in  manner  heretofore  point- 
ed out  in  this  act,  shall  not  by  reason  thereof  be  entitled  to  any  delay  or  con* 
tinuance,  but  the  case  shall  proceed  to  trial  as  though  bail  had  been  required 
and  taken  at  the  commencement  of  the  case  ;  and  when  there  are  more  de- 
fendants than  one  in  such  suit,  some  of  whom  reside  out  of  the  county  in 
which  such  suit  is  pending,  a  second  original  process  and  copy  or  copies  may 
issue,  returnable  to  the  court  in  the  county  in  which  such  suit  or  action  is  or 
may  be  pending,  which,  when  served  by  the  sheriff  of  the  county  where  such 
defendant  or  defendants  reside,  or  by  other  proper  officer,  the  said  defendant 
or  defendants  shall  be  subject  and  liable  to  the  same  provisions  and  restric- 
tions, as  he,  she,  or  they  would  have  been  had  the  bail  process  issued  at  the 
commencement  of  said  case. — Act  of  1820;  Prin.  Dig.  444. 


In  any  case  where  a  defendant,  who  has  given  bail,  and  has  final  judgment 
obtained  against  him,  is  confined  in  any  jail  in  this  State,  other  than  that  of 
the  county  from  whence  the  first  process  issued,  the  capias  ad  satisfaciendum 
against  such  defendant  shall   be  considered  as  executed,  so  far  as  to  release 
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the  bail,  when  placed  in  the  hands  of  the  sheriff  of  the  county  v/here  the  said 
defendant  is  confined,  and  when  the  plaintiff  or  his  attorney  is  notified  of  such 
confinement,  and  neglects  to  charge  him  with  the  said  capias  ad  satisfacien- 
dum^ within  a -reasonable  time,  the  same  shall  be  considered  as  executed,  so 
far  as  to  release  the  bail,  and  the  bail,  on  motion  and  proof  thereof  shall  be 
discharged. — 13/A  com.  law  rule. 

Certificate  of  the  Sheriff. 
.STATE  OF  GEORGIA, )  i^  Willis  Green,  sheriff  of  said  county,  do  hereby 
Macon  County.  ^  certify,  that  I  have,  placed  in  my  hands,  a  writ 
of  capias  ad  satisfaciendum ,  issued  from  the  Superior  Court  of  Houston 
county,  in  favor  of  John  Doe,  against  Richard  Roe,  for  the  sum  of  Jive 
hundred  dollars,  besides  interest  and  costs.  And  I  do  further  certify, 
that  said  Richard  Roe  is  now  confined  in  the  common  jail  of  the 
county  first  aforesaid,  npon  process,  at  the  instance  of  Charles  Wright, 
against  said  Richard  Roe,  this  May  1,  1846. 

Willis  Green,  Sh'ff,  M,  C. 

Notice  to  the  Plaintiff, 
STATE  OF  GEORGIA,  ^  To  John  Doe—You  are  hereby  notified,  that 
Houston  County.  J  Richard  Roe,  against  whom  you  have  obtained 
judgment  in  the  Superior  Court  of  said  county,  for  the  snm  of  Jive 
hundred  dollars,  besides  interest  and  costs,  and  for  whom  I  am  bail  in 
said  case,  is  now  confined  in  the  common  jail  of  the  county  of  Macon, 
in  said  State,  this  May  1,  1846.  Charles  Smith. 

2.  When  any  person  who  is  about  to  commence  an  action  or  suit  at  law,  or 
in  equity,  for  the  recovery  of  negroes  or  other  personal  property,  such  person, 
his  agent  or  attorney,  shall  make  affidavit  that  he  hath  reason  to  apprehend 
that  the  said  negroes  or  other  personal  property  have  been  or  will  be  eloign- 
ed, or  removed  away,  or  will  not  be  forthcoming  to  answer  the  judgment,  ex- 
ecution or  decree  that  shall  be  made  in  the  case  ;  and  shall  also  state  on  his 
affidavit  the  value  of  the  same,  and  the  amount  of  hire   claimed,  if  any,  and 
add,  that  he,  she,  or  they  do  verily  and  bona  Jide  claim  the  said  negroes  or 
other  personal  property,  or  some  valuable  interest  therein,  a  copy  of  such  • 
affidavit  shall  be  annexed  to  the  petition,  bill,  or  other  process,  and  the  origi- 
nal affidavit  filed  in  the  court  whence  such  process  issues  ;  and  it  shall  be  the 
duty  of  the  sheriff",  his  deputy,  or  other  lawful  officer  serving  such  petition, 
bill,  or  other  process,  to  take  a  recognizance,  with  good  security,  in  double 
the  amount  sworn  to,  for  the  forthcoming  of  such  negroes  or  other  personal 
property,  to  answer  such  judgment,  execution  or  decree  as  may  be  issued  or 
rendered  in  the  case  ;  and  such  security  shall  be  bound  for  the  payment  of  the 
eventual  condemnation  money,  and  liable  to  execution  in  the  same  manner  as 
securities  upon  appeals;  and  when  such  affidavit  shall  be  made  during  the 
pendency  of  any  process,  a  copy  thereof,  and  of  the  process  or  subpoena,  shall 
be  served  in  like  manner  by  the  sheriff  or  his  deputy,  or  other  lawful  officer, 
and  the  like  security  taken  ;  and  upon  the  defendant  refusing  to  give  such  se- 
curity, the  property  shall  be  seized  and  taken  by  the  sheriff  or  other  lawful 
officer,  and  delivered  over  to  the  plaintiff  or  complainant,  his  agent,  or  attor- 
ney, entering  into  a  like  recognizance,  with  security;  and  if  such  property  is 
not  produced  or  forthcoming  to  be  seized  and  taken  by  such  sheriff  or  other 
lawful  officer,  the  defendant  or  defendants  shall  be  committed  to  jail,  to  be 
kept  in  safe  and  close  custody  until  the.same  is  produced,  or  until  he,  she,  or 
they  shall  enter  security  for  the  eventual  condemnation  money  in  the  nature 
of  security  upon  appeal. — Act  of  1S21  :  Prin.  Dig.  450. 
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Writ  in  Trover, 
STATE  OF  GEORGIA,  ^      To  the   honorable   Superior   Court   of  said 

Houston  County.  ^  County. 

The  petition  of  John  Doe  respectfully  showeth,  that  Richard  Roe,  of 
said  county,  hath  damaged  your  petitioner  in  the  sum  of  one  thousand 
dollars  :  for  that,  whereas,  your  petitioner,  heretofore,  to  wit :  in  said 
county,  on  the^r^^  day  of  January j  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  forty -six  y  was  lawfully  possessed,  as  of  his  own 
property,  of  a  certain  negro  fellow,  named  Jacob,  of  yellow  complexion, 
twenty-five  years  of  age,  of  great  value,  to  wit:  of  the  value  of  ^uc 
hundred  dollars  ;  and  of  the  yearly  value,  for  hire,  of  one  hundred  dol- 
lars. And  being  so  possessed  thereof,  your  petitioner,  afterwards,  to 
wit,  on  the  day  and  year  first  above  mentioned,  at  Perry,  in  the  county 
aforesaid,  casually  lost  the  said  negro  fellow,  Jacob,  out  of  his  posses- 
sion ;  and  said  negro  fellow,  Jacob,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  Perry,  in  the  county  aforesaid,  came  to  the  pos- 
session of  the  said  Richard  Roe,  by  finding.  Yet,  the  said  Richard,  Roe, 
well  knowing  the  said  negro  fellow,  Jacob,  to  be  the  property  of  your 
petitioner,  and  of  right  to  belong  and  appertain  to  him,  but  contriving 
and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  defraud 
your  petitioner,  in  this  behalf,  hath  not  as  yet  delivered  said  negro 
fellow^  Jacob,  to  your  petitioner,  although  often  requested  so  to  do,  and 
hath  hitherto  wholly  refused  so  to  do ;  and  afterwards,  to  wit,  on  the 
day  and  year  firU  aforesaid,  at  Perry,  in  the  county  aforesaid,  said 
Richard  Roe  converted  and  disposed  of  said  negro  fellow,  Jacob,  to  his 
own  use  ;  to  the  damage  of  your  petitioner,  one  thousand  dollars  ;  and 
therefore  he  brings  his  suit,  and  prays  process  may  issue,  requiring  the 
said  Richard  Roe  personally,  or  by  attorney,  to  be  and  appear,  at  the 
next  Superior  Court  to  be  held  in  and  for  said  county,  to  answer  your 
petitioner  in  an  action  of  Trover,  &c. 

Simon  Wake,  PPff'sMfy, 

Affidavit, 
STATE  OF  GEORGIA,  ^  j^  person  appeared  before  me,  James  Mack, 
Houston  County.  ^  ^  Justice  of  the  Peace  in  and  for  said  county, 
John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  he  is  about 
to  commence  {or  has,  as  the  case  may  be,)  his  action  of  Trover,  in  tlie  Su~ 
perior  Court,  of  said  county,  against  Richard  Roe,  of  said  county,  return- 
able to  the  October  term  of  said  court,  eighteen  hundred  and  forty -six, 
for  a  certain  negro  fellow,  named  Jacob,  of  the  value  of  five  hundred 
dollars,  and  of  the  yearly  value,  for  hire,  of  one  hundred  dollars  ;  that 
deponent  does,  verily  and  bona  fide,  claim  said  negro-fellow,  Jacob,  as 
his  right  and  property,  {or  some  valuable  interest  in  said  negro  fellow, 
Jacob,  as  the  case  may  be),  and  that  deponent  hath  reason  to  appre- 
hend that  the  said  negro  Jellow,  Jacob,  has  been  {or  will  be)  eloigned, 
(or  removed  away,  or)  will  not  be  forthcoming,  to  answer  the  judgment 
{execution,  or  decree)  that  shall  be  made  in  the  case,  unless  said  Richard 
Roe  is  required  to  enter  into  recognizance,  agreeably  to  the  statute  in 
such  case  made  and  provided. 

Sworn  to  and  subscribed^       ^ 
before   me,  this  JW^ay  I,  1846.   V  ,  JOHN  DOE. 

James  Mack,  J,  P.  ) 
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That  while  any  suit,  or  action,  is  now  pending,  or  may  hereafter  be  insti- 
tuted in  any  court  of  law  or  equity  in  this  State,  for  personal  property,  the 
issue  of  said  property  born,  or  to  be  born,  after  the  commencement  of  said  suit, 
or  action,  shall  and  may  be  recovered  in  the  said  suit,  or  action  ;  and  it  shall 
be  the  duty  of  the  court  to  allow  the  declaration,  or  bill,  to  be  amended  at  any 
stage  of  the  said  suit,  or  action,  so  as  to  include  the  said  issue  so  born,  or  to  be 
born  ;  any  law,  usage,  or  practice  to  the  contrary  notwithstanding. — Act  of 
1827  ;   Frin.  Dig.  463. 


A  recognizance  is  an  obligation  of  record,  which  ^  man  enters  into  before 
some  court  of  record,  or  magistrate,  duly  authorised,  with  condition  to  do 
some  particular  act :  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a 
debt,  or  the  like.  It  is  in  most  respects  like  another  bond  ;  the  difference 
being  chiefly  this  :  that  the  bond  is  the  creation  of  a  fresh  debt,  or  obligation, 
de  novo, — the  recognizance  is  an  acknowledgment  of  a  former  debt  upon  re- 
cord, the  form  whereof  is,  '^  That  A  B  doth  acknowledge  to  owe  to  our  lord 
the  king,  to  the  plaintiff,  to  C  D,  or  the  like,  the  sum  often  pounds,"  with  con- 
dition to  be  void  on  performance  of  the  thing  stipu^lated  ;  in  which  case  the 
king,  the  plaintiff,  C  1),  &c.,  is  called  the  cognizee,  "  is  cui  cognoscitur  ;''"'  as  he 
that  enters  into  the  recognizance  is  called  the  cognizor,  "f,9  qui  cognoscit.'^^ 
This,  being  either  certified  to,  or  taken  by  the  officer  of  some  court,  is  wit- 
nessed only  by  the  record  of  that  court,  and  not  by  the  party's  seal ;  so  that 
it  is  not  in  strict  propriety  a  deed,  though  the  effects  of  it  are  greater  than  a 
common  obligation  ;  being  allowed  a  priority  in  point  of  payment,  and  bind- 
ing the  lands  of  the  cognizor,  from  the  time  of  the  enrolment  on  record. — 
2^Blac.  Com.  341.       " 

Recognizance, 

STATE  OF  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of  j¥ay, 
Houston  County.  ^  in  the  year  of  our  Lord,  eighteen  hundred  and 
forty-six,  we,  Richard  Roe  and  Charles  Smithy  security,  both  of  said 
county,  do  acknowledge  to  owe  to  John  Doe  the  sum  of  one  thousand 
dollars,  for  the  true  payment  of  which  w^e  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents  :  sealed  with  our  seals,  and  dated  as  above. 

The  condition  of  the  above  recognizance  is  such,  that  whereas  said 
John  Doe  has  commenced  his  action  of  Trover  against  said  Richard  Roe, 
returnable  to  the  October  term  of  the  Superior  Court,  of  said  county, 
eighteen  hundred  and  forty -six  ^  for  a  certain  negro  fellow  ^  named 
Jacob,  of  the  value  of  five  hundred  dollars  :  now,  should  the  said 
Richard  Roe  well  and  truly  produce  said  negro  fellow,  Jacob  ^  to  answer 
^wc\\']M^gn\Qm,  {execution,  or  decree)  as  may  be  issued,  (or  rendered) 
against  him  in  the  said  action  of  Trover,  and  well  and  truly  pay  the 
eventual  condemnation-money,  recovered  in  said  case,  then  this  recog- 
nizance to  be  void  ;  else,  to  remain  in  full  force  and  virtue. 

Acknowledged,  signed  and  ^  RiCHARD  RoE.    FL.    S.l 

sealed,  before  me,  >  ^  ^  >^rTCl 

James  Mack,  J.  P.         5  ChARLES  SmiTH,  SecHy,  [L.  h,\ 

1.  From  and  immediately  after  the  passing  of  this  act,  when  a  verdict  for 
damages,  shall  be  found,  or  rendered  in  favor  of  a  plaintiff  in  trover,  or  trespass, 
and  a  judgment  shall  be  signed  thereon,  the  said  verdict  and  judgment,  shall 
not  have  the  effect  to  change  the  property,  which  is  the  subject  matter  of  the 
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said  suit,  or  action,  or  to  vest  the  same,  or  any  part  thereof,  in  the  defendant 
or  defendants,  to  the  said  suit,  or  action  of  trespass  or  trover,  until  after  the 
damages  and  costs  recovered  by  the  plaintiff,  in  such  action  are  paid  off  and 
discharged,  except,  so  far  as  to  subject  the  said  property  to  be  sold  under  and 
by  virtue  of  an  execution,  issuing  on  said  judgment,  in  said  action  of  trespass, 
or  trover,  and  to  make  the  same  liable  to  the  payment  of  the  damages  and 
cost,  recovered  in  said  action. 

2.  No  judgment  obtained  against  the  said  defendant,  to  such  suit  or  action, 
of  trespass  or  trover,  prior  in  point  of  time  to  the  said  judgment,  so  obtained 
by  the  said  plaintiff*,  in  such  action  of  trespass  or  trover,  shall  have  any  lien, 
or  binding  force  on  the  said  property,  which  is  the  subject  matter  of  such 
action  of  trespass  or  trover,  until  after  the  damages  and  costs  recovered  by 
such  verdict,  and  judgment  of  the  plaintiff",  in  such  action  of  trespass  or  trover, 
are  first  paid  off  and  discharged. — Act  of  1S30  ;  Prin.  Dig.  466. 


Petition  for  bail  in  Actions  ex  Delicto. 

STATE  OF  GEORGIA,  ^      To  the  Honorable    Rugh  Burns,    one  of  the 
Houston  County.        ^  Judges  of  the  .Superior  Courts. 

The  petition  of  Jo/m  Doe  respectfully  showeth,  that  he  has  com- 
menced his  action  of  Trespass  vi  et  armis,  in  the  Superior  Court,  of 
said  county,  returnable  to  the  October  term  of  said  Court,  eighteen 
hundred  and  forty-six,  against  Richard  Roe  of  said  county  ;  in  which 
action,  your  petitioner  claims  from  said  Richard  Roe,  for  clivers  tres- 
passes in  his  writ  mentioned  and  set  forth,  committed  against  and  upon 
your  petitioner  personally  by  said  Richard  Roe  in  said  county,  on  the 
tenth  dsij  of  April  last  past,  (when  your  petitioner  was  beaten  with  a 
stick  by  said  Richard  Roe,)  the  sum  of  five  hundred  dollars.  And 
your  petitioner  avers,  that  said  Richard  Roe  is  actually  removing 
beyond  the  jurisdictional  limits  of  this  State  ;  and  that,  thereby,  he  has 
reason  to  apprehend  loss  of  said  sum,  or  some  part  thereof,  if  the  de- 
fendant is  not  held  to  bail ;  therefore,  your  petitioner  prays  your  honor, 
to  issue  an  order  requiring  the  said  Richard  Roe,  to  give  bail  in  said 
action  so  commenced,  as  aforesaid,  and  your  petitioner,  as  in  duty 
bound,  &c.  Simon    Wake,  PPfifs  Attorney, 

In  person,  appeared  before  me,  James  Mack,  a  Justice  of  the  Peace,  in 
and  for  said  county,  John  Doe,  who  maketh  oath  and  saith,  that  the 
facts  stated  in  the  foregoing  petition,  are  just  and  true  in  substance 
and  effect. 

Sworn  to  and  subscribed.    ^ 
before  me,  this  May  1,1846.  >  ,  JOHN  DOE. 

James  Mack,  /.  P.  ) 

Order, 

STATE  OF  GEORGIA.— In  Chambers,  May  1,  1846. 
To  the  Clerk  of  the  Superior  Court  of  Houston  County, 
Whereas,  John  Doe,  by  his  petition,  supported  by  affidavit,  showeth 
that  he  has  commenced  his  action  of  Trespass  vi  et  armis,  in  the  Supe- 
rior Court  of  Houston  county,  against  Richard  Roe,  returnable  to  the 
October  term  of  said  court,  eighteen  hundred  and  forty-six,  in  which 
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action  the  plaintiff  claims  from  the  defendant,  the  sum  oijive  hundred 
dollars ;  and  that  said  Richard  Roe  is  actually  removing  beyond  the 
jurisdictional  limits  of  this  State ;  and  that,  thereby^  he  has  reason  to 
apprehend  the  loss  of  said  sum,  or  some  part  thereof,  if  the  defendant 
is  not  held  to  bail :  you  are,  therefore,  hereby  directed  and  required,  to 
attach  to  said  writ,  the  process  usual,  in  cases  of  contract,  requiring 
bail  in  the  sum  of  one  thousand  dollars,  upon  said  plaintiff  filing  in  your 
offi^ce,  his  petition  and  affidavit.     Herein  fail  not. 

Given  under  my  hand  and  official  signature, 

Hugh  Burns,  J.  S.  C. ' 

Sheriff's  Acknowledgment, 
STATE  OF  GEORGIA,  ^  \  hereby  acknowledge  to  have  received  from 
Houston  County.  ^  Charles  Smith,  the  body  of  Richard  Roe,  for 
whom  said  Charles  Smith  is  bail,  in  a  case  pending  in  the  Superior 
Court  of  said  county,  for  the  sum  of  five  hundred  dollars,  in  which  case 
John  Doe  is  plaintiff,  returnable  to  the  October  term  of  said  court^ 
eighteen  hundred  and  forty-six,  in  discharge  of  the  bail-bond  of  the 
said  Charles  Smith;  this  May  1,  1846. 

William  Harriston,  Shff, 

JSTote. — The  Compiler  would  here  remark,  that  the  above  acknowledgment  of  the  sheriff, 
authorises  the  bail  to  apply  to  the  Court  for  an  exoneretur  to  be  entered  on  its  minutes. 
The  bail  may  surrender  his  principal  in  vacation  or  in  term  time  ;  in  the  former  case  the 
sheriff  should  give  an  acknowledgmeht,  in  the  latter,  the  surrender  is  entered  on  the  minutes. 


Exoneretur, 


JOHN  DOE       'i 


vs.  >      Assummit.  in  Houston  Superior  Court. 

RICHARD  ROE. )  ^       '  ^ 

On  reading  and  filing  the  Acknowledgment  of , the  Sheriff,  of  the  sur- 
render to  him  of  the  defendant  in  this  <^ause,  by  Charles  Smith,  his  bail, 
in  his  discharge ;  it  is  ordered  that  the  said  Smith  be  exonerated  from 
his  said  obligation,  and  that  an  Exoneretur  be  entered  on  said  bond. 

{Another  Form.)  The  Defendant  in  this  cause  having  been  surren- 
dered into  the  custody  of  the  vSheriff  by  Charles  Smith,  his  bail,  here 
in  Court,  it  is  ordered,  &c. 


CHAPTER    VIII. 


4k 


ILLEGALITY  OF  EXECUTION. 

32.  In  all  cases  where  execution  shall  issue  illegally,  and  the  person  against 
whom  such  execution  may  be,  shall  make  oath  thereof,  and  shall  state  the 
causes  of  such  illegality,  such  sheriff  shall  return  the  same  to  the  next  term  of  the 
court  out  of  ichich  the  same  issued^  which  court  shall  determine  thereon  at  such 
term.— J-ci  of  1799  ;  Frin.  Dig.  427. 

That  from  and  immediately  after  the  passage  of  this  act,  when  any  person 
against  whom  an  execution  shall  issue  illegally,  shall  make  oath  thereof,  and 
shall  state  the  causes  of  such  illegality,  the  sheriff  shall  return  the  same  to  the 
next  term  of  the  court  from  which  such  execution  issued :  Provided,  That  the 
person  alleging  such  illegality,  shall  also  deliver  to  the  sheriff,  or  other  lawful 
officer,  a  bond  with  good  and  sufficient  security  conditioned  for  the  delivery 
of  the  property  levied  on,  at  the  time  and  place  of  sale,  in  the  event  of  the 
causes  or  grounds  of  the  alleged  illegality  being  overruled  by  the  court,  and 
not  otherwise  ;  and  in  all  cases  it  shall  be  the  duty  of  the  sheriff,  or  other 
officers,  to  levy  on  property,  where  any  can  be  found,  before  receiving  such 
affidavit. — Act  of  1838  ;  pamp.  p.  145. 

That  when  any  affidavit  of  illegality  shall  be  filed  in  terms  of  the  law,  for 
the  purpose  of  staying  proceedings  when  an  execution  is  levied  on  property, 
the  property  so  levied  on  shall  be  subject  to  levy  and  sale  under  other  execu- 
tions, and  the  officer  making  the  first  levy  shall  claim,  receive,  hold  and  retain, 
such  an  amount  of  the  proceeds  of  sale  as  the  court  shall  deem  sufficient  to 
pay  the  execution  first  levied,  including  interest  up  to  the  time  of  the  court  at 
which  said  illegality  shall  be, determined — and  any  bond  given  by  the  defend- 
ant on  filing  such  affidavit,  shall  be  released  and  discharged,  so  far  as  relates 
to  the  property  sold. — Act  o/1845  ;  pamp.  p.  39.  ,^/ 

STATE  OF  GEORGIA,  ^U  Know  aH  ^men  by  these  presents,  that  we, 
Houston  County.  ^  Richard  Roe  and  Charles  Smith,  security,  of  said 
county,  are  held  and  firmly  bound  to  William  Harriston,  Sheriff  of  ssiid 
county,  in  the  sum  of  one  thousand  dollars ;  for  the  true  payment  of 
which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents ;  sealed  with  our  seals,- 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  William 
Harristony  sheriff  of  said  county,  has  levied  a  fi.  fa.  issued  from  the 
Superior  Court  of  said  county,  in  favor  of  John  Doe  against  Richard 
Roe,  for  the  sum  oi  five  hundred  dollars,  upon  a  certain  negro  fellow 
named  Jacob,  of  yellow  complexion,  about  twenty-five  years  of  age. 
And  whereas,  said  Richard  iloe  has  filed  his  affidavit  of  illegality  to 


f 


118  ILLEGALITY  OF  EXECUTION. 

said  fi.  fa. :  now,  should  said  Richard  Roe^  well  and  truly  deliver  said 
negro  fellow,  Jacob,  to  said  William  Harriston,  sheriff,  at  the  time  and 
place  of  sale,  in  the  event  of  the  causes  or  grounds  of  the  alleged 
illegality  being  overruled  by  the  Court,  then  the  above  bond  lo  be 
null  and  void  :  otherwise  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  Richard  Roe.  [L.  S.] 

James  Mack,  J,  P.  Charles  Smith,  secHy,  [L.  S.] 

When  an  affidavit  of  illegality  is  made  on  account  of  partial  payment  made 
on  the  execution,  the  defendant  at  the  time  of  making  such  affidavit  must  pay 
up  the  amount  he  admits  to  be  due,  or  the  sheriff  shall  proceed  to  raise  that 
amount  and  accept  the  affidavit  for  the  balance. — 4^d  com.  law  rule. 

No  second  affidavit  of  illegality  shall  be  received  by  any  sheriff  or  other 
officer. — Mth  com.  law  rule. 

Affidavit  of  Illegality. 

STATE  OF  GEORGIA— HOUSTON  COUNTY. 
JOHN  DOE     -i      Pi.  fa.  from   the    Superior   Court,   $500  principal 

HICHARD  ROE.  }  ^^^t,  &C. 

Before  me,  James  Mack,  a  Justice  of  the  Peace,  in  and  for  said  county, 
in  person,  came  Richad  Roe,  who  being  duly  sworn, deposeth  and  saith, 
that  he  is  advised  and  believes,  that  the  above  stated  fi.  fa.  is  proceed- 
ing illegally  against  him,  deponent,  on  the  following  grounds,  to  wit : 

Firstly,     Because,  &c. 

Secondly,     Because,  &c. 

Sworn  to  and  subscribed,      ^  '  *' " 

before  me,  this  JV/ay  1,  1846.  >  RICHARD  ROE. 

James  Mack,  J.  P.  ) 

Issue  formed  on  Illegality. 

And  now,  at  this  term,  comes  the  plaintiff  in  execution,  by  Simon 
Wake,  his  attorney,  and  denies  the  payments  referred  to  in  the  defend- 
ant's affidavit  of  illegality,  and  says,  that  in  truth  and  in  fact,  the  de- 
fendant has  made  no  payments  which  should  be  allowed  on  said  fi,  fa., 
and  is  not  entitled  to  have  any  credits  made  upon  said  fi.  fa.,  but  that 
said  fi.  fa.  is  open  for  the  full  amount  thereof;  and  this  the  said  plain- 
tiff prays  may  be  inquired  of  by  the  country,  &c. 

Simon  Wake,  PPff's  Jltt'y, 

And  the  defendant  in  execution,  by  Thomas  Webh,  his  attorney,  doth 
the  like,  &c.  Thomas  Webb,  BefH^s.  Mfy, 

Verdict. 

We,  the  jury,  find  the  issue  in  favor  of  the  plaintiff  in  execution. 

James  Long,  Foreman. 

Judgment. 

JOHN  DOE       } 

vs.  >      Fi.  fa.  and  issue  ioined  on  illegralitv. 

RICHARD  ROE.  ^  ;  "^  &        ^ 

The  above  issue  having  been  tried,  at  the  present  term  of  the  court,^ 
and  the  jury  having  returned  a  verdict  upon  said  issue,  in  favor  of 
the  plaintiff  in  execution,  it  is,  therefore,  on  motion  of  the  plaintiff's 
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attorney,  considered  by  the  court,  that  the  illegality  filed  in  said  case, 
be  overruled  and  dismissed  ;  and  it  is  ordered  that  the  fi.  fa.  pro- 
ceed. And  it  is  further  considered  by  said  court,  that  said  plaintiff 
do  recover  against  said  defendant,  ten  dollars  and  fifty  cents  for  his 
costs  and  charges  by  him,  in  and  about  his  defence  against  said  affida- 
vit, expended.     Judgment  signed  this^r^^  day  of  May^  1846. 

Simon  Wake,  Pr^s  Att'y. 


CHAPTER     IX. 


CLAIM. 


1 .  In  all  cases  where  a  levy  is  made  on  property  w^hich  is  claimed  by  a 
third  person,  and  good  and  sufficient  security  is  tendered  by  the  party  claim- 
ing the  same,  it  shall  be  the  duty  of  such  sheriff,  constable,  or  coroner,  to  take 
security  for  treble  the  amount  of  the  debt,  on  which  such  execution  is  found- 
ed, for  delivery  of  the  property  so  levied  on  at  the  time  of  sale,  (provided^the 
property  so  levied  on  should  be  found  subject  to  such  execution,)  then  and  in 
that  case,  it  shall  be  the  duty  of  the  sheriff,  coroner,  or  constable,  to  leave  the 
same  in  the  possession  of  such  claimant,  and  in  case  the  said  claimant  or  secu- 
rity shall  fail  to  deliver  the  property  at  the  time  and  place  of  sale  agreeably  to 
such  bond,  it  shall  be  the  duty  of  the  officer  taking  the  same  to  transfer  such 
bond  to  the  plaintiff  in  execution,  and  said  bond  shall  be  recoverable  in  any 
court  of  law  or  equity  in  this  State,  having  cognizance  thereof. — Act  of  1811 ; 
Frin.  Dig.  438. 

1.  That  when  any  sheriff  or  coroner  shall  levy  an  execution  on  property 
claimed  by  any  person  not  a  party  to  said  execution,  such  person  shall  make 
oath  to  said  property,  and  it  shall  be  the  duty  of  such  sheriff  or  coroner,  to 
postpone  the  sale  or  future  execution  of  the  judgment,  until  the  next  term  of 
the  court  from  whence  said  execution  issued  :  Provided^  the  said  execution  is 
or  should  be  levied  on  personal  property  ;  but  should  said  execution  be  levied 
on  real  property,  and  the  same  should  be  claimed  in  manner  aforesaid,  then 
and  in  that  case  it  shall  be  the  duty  of  the  officer  making  the  levy  upon  real 
property  to  report  the  same,  together  with  the  execution  and  claim,  to  the 
next  term  of  the  Superior  Court  of  the  county  in  which  the  land  so  levied  on'' 
shall  lie  ;  and  the  court  to  which  such  claim  shall  be  reported,  shall  cause  the 
right  of  property  to  be  decided  on  by  a  jury  at  the  first  term,  unless  special 
cause  be  shown  to  induce  said  court  to  continue  the  case  for  one  term,  and  no 
longer  :  Provided^  the  person  claiming  such  property,  or  his  agent  or  attorney, 
fihall  give  bond  to  the  sheriff  or  coroner,  as  the  case  may  be,  with  good  and 
sufficient  security,  in  a  sum  equal  to  double  the  amount  of  the  property 
LEVIED  ON,  at  a  reasonable  valuation,  to  be  judged  of  by  the  levying  officer, 
conditioned  to  pay  the  plaintiff  all  damages,  which  the  jury  on  the  trial  of  the 
right  of  property  may  assess  against  him,  in  case  it  should  appear  that  said 
claim  was  made  for  the  purposes  of  delay  ;  and  every  juror  on  the  trial  of  the 
elaim  of  property,  either  real  or  personal,  shall  be  sworn,  in  addition  to  the 
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oath  usually  administered,  to  give  such  damages,  not  less  than  ten  percent., 
as  may  seem  reasonable  and  just  to  the  plaintiff'  against  the  claimant,  in  case  it 
shall  be  sufficiently  shown  that  said  claim  was  made  for  delay  only ;  and  it 
shall  be  lawful  for  such  jury  to  give  verdict  in  manner  aforesaid,  by  virtue 
whereof  judgment  may  be  entered  up  against  such  claimant  and  his  security  or 
securities  for  the  damages  so  assessed  by  the  jury,  and  the  costs  of  the  trial  of 
the  right  of  property.  And  provided  alsoy  that  the  burden  of  proof  shall  lie 
upon  the  plaintiff' in  execution  in  cases  where  the  property  levied  on  is,  at  the 
time  of  such  levy,  not  in  the  possession  of  the  defendant  in  execution. 

Affidavit, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  a.  Justice  of  the  Peace, 
Houston  County.  ^  jn  and  for  said  county,  in  person  caine  Scoti 
Ross,  who  being  duly  sworn,  deposeth  and  saith,  that  a  certain  negro 
fellow,  named  Jacob,  of  yellow  complexion,  twenty -Jive  years  of  age, 
who  has  been  levied  on  by  William  Harriston,  Sheriff  of  said  county, 
by  virtue  of  a  writ  of  fieri  facias ,  issued  from  the  Superior  Court  of 
said  county,  in  favor  of  John  Doe  against  Richard  Roe ,  as  the  property 
of  said  Richard  Roe,  is  not  the  property  of  said  Richard  Roe,  but  is  the 
property  of  deponent. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  V  SCOTT  ROSS.    ' 


James  Mack,  J.  P. 


Damage  Bond. 


STATE  OF  GEORGIA,  >  Know  all  men  by  these  presents,  that  we, 
^  Houston  County.  ^  Scott  Ross  and  Charles  Smith,  security,  both  of 
said  county,  are  held  and  firmly  bound,  unto  William  Harriston,  Sheriff 
of  said  county,  in  the  just  and  full  sum  of  one  thousand  dollars,  for  the 
true  payment  of  which  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents  :  sealed 
with  our  seals  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
William  Harriston,  Sheriff  of  said  county,  has  levied  a  writ  of  fieri 
facias,  issued  from  the  Superior  Court  of  said  county,  in  favor  of  John 
Doe  against  Richard  Roe,  on  a  certain  negro  fellow,  named  Jacob,  of 
yellow  complexion,  twenty  five  years  of  age,  which  7i,egro  fellow  has 
been  claimed  by  said  Scott  Ross  as  his  property  :  now,  should  said 
Scott  Ross,  well  and  truly,  pay  said  John  Doe,  plaintiff  in  execution,  all 
damages  which  the  jury,  on  the  trial  of  the  right  of  property,  may 
assess  against  him,  in  case  it  should  appear  that  said  claim  was  made 
for  the  purposes  of  delay  ;  then  the  above  obligation  to  be  null  and 
void,  else  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  Scott  Ross.  [L.  S. 

James  Mack,  J.  P.  Charles  Smith,  SecHy,  [L.  S.] 

2.  Whenever  such  claim  of  property  may  be  made  in  terms  of  this  act,  the 
person  claiming  property  levied  on  and  returned  to  the  proper  court,  by  said 
sheriff*,  or  coroner,  shall  not  be  permitted  to  withdraw  or  discontinue  his  said 
claim  more  than  once,  without  consent  and  approbation  of  the  plaintiff"  in 
execution,  or  some  person  duly  authorised  to  represent  such  plaintiff";  bat 
said  court  shall  proceed  to  the  trial  of  said  claim  of  property  in  manner  afore- 
said, and  it  shall  be  the  duty  of  the  jury  to  award  damages  accordingly.   And 
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provided  further  J  that  either  party  who  may  be  dissatisfied  with  the  verdict  of 
said  jury,  may  enter  his,  her,  or  their  appeal  to  a  special  jury,  in  the  superior 
court  of  the  county  where  said  trial  shall  have  been  had,  which  appeal  shall 
be  subject  to  the  same  rules  and  regulations  as  govern  in  appeals  in  ordinary 
cases. ~^c/  0/  1821  ;  Frin.  Dig.  448. 

That  in  all  cases  of  claim,  whether  the  levy  be  made  under  attachment  or 
execution,  the  amount  of  any  bond  given  for  the  forthcoming  of  the  property 
levied  on  shall  be  in  double  the  value  of  such  property,  to  be  estimated  by 
the  levying  officer  ;  and  all  such  bonds  shall  be  made  payable  to  the  plaintiff 
in  attachment,  or  execution,  who  may  sue  and  recover  on  the  same  upon 
breach  of  the  condition  thereof. — Act  of  1841  ;  pamp.  p.  128. 

Forthcoming  Bond  mider  Claim, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
HovMonCoxxniY.  ^  s^Q^^  j^^^s  and  OhavUs  Smith,  security,  both  of 
said  county,  are  held  and  firmly  bound  unto  John  Doe,  plaintiff  in  exe- 
cution, in  the  just  and  full  sum  of  one  thousand  dollars,  for  the  true 
payment  of  which  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents  :  sealed  with 
our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  William 
Harriston,  Sheriff  of  said  county,  having  levied  a  fi.  fa.  issued  from  the 
Superior  Court  of  said  county,  in  favor  of  John  Doe  against  Richard 
Roe,  on  a  certain  negro  fellow,  nmned  Jacob,  of  yellow  complexion, 
twenty-five  yeSiYS  of  age,  as  the  property  of  said  Richard  Roe,  which 
negro  fellow  has  been  claimed  by  said  Scott  Ross  as  his  property  :  now, 
should  the  said  Scott  Ross  well  and  truly  deliver  said  negro  fellow, 
Jacob^  so  levied  on,  as  aforesaid,  at  the  tim^  of  sale,  (provided  said 
negro  fellow,  Jacob,  should  be  found  subject  to  said  execution,)  then 
the  above  obligation  to  be  null  and  void ;  else,  to  remain  in  full  force 
and  virtue. 

Tested  and  approved,  by  Scott  Ross.  [L.  S.] 

James  Mack,  J,  P.  Charles  Smith,  SecHy*  [L.  S.] 


That  upon  the  levy  of  any  execution  hereafter  to  be  made  upon  any  pro- 
perty, whether  real  or  personal,  it  shall  be  lawful  for  any  person  or  persons 
desiring  to  claim  the  same,  to  do  so  by  him,  her,  or  themselves,  his,  her,  or 
their  agent  or  attorney,  in  the  same  manner,  and  under  the  same  restrictions, 
as  are  provided  for  the  issuing  of  attachment. — Act  of  1839  ;  pamp.  p.  139. 

In  all  cases  of  claims,  as  the  burden  of  proof  rests  with  the  plaintiff  in  exe- 
cution, he  is  entitled  to  the  conclusion  ;  but  if  the  claimant  introduces  no  evi- 
dence, he  shall  have  the  conclusion,  and  the  plaintiff  in  execution  shall  in 
every  case  pay  the  jury  fee  ;  and  in  cases  of  illegality,  the  plaintiff  in  execu- 
tion shall  in  like  manner  pay  the  jury  fee,  and  conclude. — \Qth  com.  law  rule. 

In  cases  of  claims,  when  either  the  plaintiff  in  execution  or  the  claimant 
dies,  pending  the  claim,  their  representatives  may  be  made  parties  on  motion, 
and  on  producing  letters  testamentary  or  of  administration. — 17th  com.  law 
rule. 

When  a  claim  case  is  called,  in  its  order,  for  trial,  an  issue  must  be  tendered 
within  five  minutes,  or  the  levy  will  be  dismissed,  and  no  exceptions  will  be 
allowed  to  the  bond  or  affidavit  in  case  of  claims  or  attachments  after  issue 
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joinfed,  except  such  as  are  taken  in  writing  at  or  before  the  joining  such  issue.— 
18fk  com.  law  rule. 

The  affirmation  by  one  party,  and  denial  by  the  other,  is  termed  in  law, 
making  up  or  joining  the  issue.  And  an  issue  in  pleading  is  defined  to  be  "  a 
single,  certain,  and  material  point  issuing  out  of  the  allegations  of  the  parties 
to  a  suit,  and  consisting  regularly  of  an  affirmative  and  negative.  The  word 
issue,  (exiluSj)  in  the  sense  in  which  it  is  applied  in  pleading,  signifies  end, 
termination,  or  conclusion,  and  is  thus  applied  because  an  issue  brings  the 
pleadings  on  record  to  a  close." — Co.  Lit.  126  ;  3  Blac,  Com.  314  ;  GouWs 
JPlead.  302  ;  1  Swift's  Dig.  635. 

Issue, 

And  now,  at  this  term,  comes  John  Doe,  plaintiflf  in  execution,  by  his 
attorney,  Simon  Wake^  and  saith,  that  ihenegro  fellow^  Jacob,  who  has 
been  levied  on  as  the  property  of  Richard  Roe,  and  claimed  by  Scott 
Ross  as  his  property,  is  the  property  of  said  Richard  Roe^  defendant  in 
execution;  and  that  said  negro  fellow,  Jacob,  is  subject  to  satisfy  the 
execution  levied  on  him,  in  favor  of  said  plaintiff;  and  this  he  prays 
may  be  inquired  of  by  the  country,  &c. 

Simon  Wake,  PPff^s  Jltt'y. 

And  the  claimant,  by  his  attorney  Thomas  Webb,  doth  the  like,  and 
saith  that  said  negro  fellow,  Jacob,  is  not  subject  to  said  execution,  &c. 

Thomas  Webb,  Clm^Vs  Atfy. 

Note. — The  Compiler  asks  leave  to  notice  here,  for  the  benefit  of  such  of  his  readers  as 
may  not  have  made  the  law  their  study,  that  the  expression,  "and  of  this  he  puts  himself  upon 
the  country,"  {et  de  hoc  ponit  se  super  patriam)^  has  a  technical  signification,  and  implies 
nothing  more  than  that  the  party  resta  the  fate  of  his  cause  upon  the  truth  of  his  averment, 
and  consents  that  the  question,  as  to  its  truth,  shall  be  determined  by  a  jury.  Thus,  in 
the  issue,  the  plaintiff  avers  that  the  property  levied  upon  is  subject  to  his  execution;  the 
claimant  says  it  is  not  subject  to  the  execution.  Of  this  both  parties  put  themselves  upon 
the  country,  that  is,  upon  the  jury,  who,  by  their  verdict,  say  whether  the  property  is  sub- 
ject or  not ;  which  verdict  ends  the  controversy,  and  binds  all  parties  to  the  suit,  or  such  as 
are  privy  thereto.  These  remarks  will  equally  apply  to  the  other  issues  supposed,  in  the 
course  of  these  entries. 

Verdict, 

We,  the  jury,  find  the  property  subject  to  the  execution ;  and  we 
further  find  ten  per  cent,  damages,  upon  the  whole  amount  of  the  exe- 
cution, against  the  claimant,  for  a  frivolous  claim,  and  the  costs  of 
suit.  John  Simms,  Foreman, 

Judgment, 

Whereupon,  it  is  considered  by  the  Court  that  said  fellow  Jacob,  the 
property  levied  on,  is  subject  to  the  fi.  fa.  levied  on  Mm,  and  that 
the  sheriff  proceed  to  collect  the  amount  of  said  fi.  fa.  by  a  sale  of  the 
condemned  property.     Judgment  signed,  this  May  1,  1846. . 

Judgment  against  the  Claimant  and  His  Security, 

Whereupon,  it  is  considered  by  the  Court  that  the  Plaintiff  in  fi.  fa. 
do  recover  against  the  claimant  and  his  security  Charles  Smith,  the 
sum  of  fifty  dollars,  for  his  damages,  and  the  sum  of  fifteen  dollars, 
for  his  costs  and  charges,  in  this  behalf  expended ;  and  the  defendant 
in  fi.  fa.  and  his  security,  in  mercy,  &c.  Judgment  signed,  this  May 
1,  1846. 
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That  from  and  immediately  after  the  passage  of  this  act,  upon  claims  of 
property  now  pending  or  which  may  be  hereafter  pending  in  the  superior  or 
inferior  courts  of  this  State,  where  damages  shall  be  found  by  jury,  the 
said  damages  shall  be  assessed  upon  the  whole  amount  then  due  upon  the  ex- 
ecution levied ;  provided^  the  value  of  the  properly  in  dispute  exceeds  the 
amount  of  said  execution,  and  upon  the  value  of  the  property  claimed  when 
the  same  is  less  than  the  amount  of  the  execution  levied ;  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding. — Act  of  1829  ;  Frin.  JDig.  464. 

In  all  cases  where  a  writ  of  execution  from  a  justice's  court  shall  have  been 
levied  on  one  or  more  slaves,  and  a  claim  to  such  slaves  shall  have  been  in- 
terposed according  to  the  laws  in  force  for  the  time  being,  such  execution 
and  claim  shall  be  returned  to  the  next  term  of  the  superior  or  inferior  court, 
whichever  may  first  happen,  of  the  county  in  which  such  execution  was  is- 
sued, and  shall  be  there  tried  in  the  same  manner  as  other  claims  which  by 
law  are  or  shall  be  returnable  to  those  courts  respectively. — Act  of  1824  ; 
Frin.  Dig.  460. 
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1.  That  from  and  immediately  after  the  passage  of  this  act,  that  whenever 
a  rule  absolute  shall  be  obtained  against  any  sheriff,  coroner,  justice  of  the 
peace,  constable,  clerk  of  the  superior  or  inferior  court,  or  attorney  at  law,  for 
the  payment  of  money  when  such  money  shall  not  be  promptly  paid,  that 
such  demand  shall  thereafter  draw  an  interest  at  the  rate  of  twenty  per  cent, 
per  annum. 

2.  That  all  deputy  sheriffs  shall  be  liable  to  be  ruled  and  attached  in  the 
same  way  and  manner  as  sheriffs ;  but  the  liability  of  the  sheriff  shall  not  be 
affected  by  any  such  proceeding  against  his  deputy  where  the  same  is  not 
effective. 

3.  That  it  shall  be  lawful  for  the  judges  of  the  superior  courts  of  this 
State,  justices  of  the  inferior  court,  and  justices  of  the  peace,  upon  applica- 
tion, to  grant  rules  nisi  against  all  officers  in  vacation,  which  may  be  served 
as  heretofore  practiced. — Act  of  1841  ;  pamp.  p.  124. 

That  whenever  a  sheriff  of  any  county  in  this  State  absents  himself  from 
his  court,  that  the  presiding  judge  or  judges,  in  all  such  instances,  when  re- 
quired by  plaintiffs  in  executions  or  their  attorney,  shall  grant  rules  absolute 
against  said  sheriff,  unless  it  is  proven,  at  said  term  of  the  court,  that  the 
sheriff,  from  sickness,  is  not  able  to  attend  said  court,  any  law  or  custom  to 
the  contrary. — Act  o/1841 ;  pamp.  p.  122. 

Rule  Nisi, 

^^^S  ^^^      ?     ^^'  ^^'  ^^'^^  ^^^  Superior  Court  of  Houston  county 
RICHARD  ROE. )  $500  principal,  besides  interest  and  costs. 

On  motion  of  counsel  in  behalf  of  the  PlaintifT  in  this  cause,  it  is 
ordered,  that  the  Sheriff  xeinxn  the  fieri  facias  in  said  cause,  and  show 
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cause,  on  to-morrow  mornings  or  as  soon  thereafter  as  counsel  can  be 
heard,  {or  instanter)  why  he  shall  not  pay  to  the  Plaintiff's  Attorney, 
the  principal,  interest  and  costs,  due  on  said  fi.  fa. 

Simon  Wake,  PPff's  Atfy. 
May  1,  1846.    Served  William  Harriston,  Sheriff,  with  a  copy  of  the 
above  rule.  Simon  Wake,  PPff^s  Atfy, 

Sheriff's  Answer. 

JOHN  DOE        ) 

vs.  }  Fi.  Fa.,  &c, 

RICHARD  ROE.  S 

In  answer  to  the  rule  nisi,  granted  in  the  above  stated  case,  calling 
upon  this  respondent  to  produce  said  fi.  fa.  in  court,  with  his  actings  and 
doings  thereon;  and  to  show  cause  why  he  should  not  be  required 
to  pay  the  amount  due  on  said  fi.  fa.  to  the  plaintiff's  attorney,  the 
respondent  saith,  [here  state,  fully  and  at  large,  the  sheriff  ^s  excuse.^ 
All  which,  is  respectfully  submitted  ;  this  May  1,  1846. 

William  Harriston,  Sh^ff. 

Rule  Absolute, 

JOHN  DOE       1      ^.     ^ 

vs.  >    Fi.  Fa.  &c. 

RICHARD  ROE.  ) 

The  cause  shown  by  the  Sheriff,  in  answer  to  the  rule  nisi  served 
upon  him,  in  the  above  cause,  being  considered  by  the  court  in- 
sufficient, it  is  therefore,  on  motion,  ordered,  that  the  said  rule  be  made 
absolute,  and  that  said  William  Harriston,  Sheriff,  pay  over  to  the 
plaintiff's  attorney,  instanter,  the  amount  of  principal,  interest  and 
costs  due  on  said  fi.  fa. ;  this  May  1,  1846. 

Simon  Wake,  Plff's  Att'y, 
Rule  Nisi  for  Attachment, 

JOHN  DOE       )         .  .      . 

vs.  }    Fi  fa.  &c.  Principal  $500  with  interest  and  costs. 

RICHARD  ROE.  S  r       ^ 

A  rule  absolute  in  the  above  case  having  been  granted  by  the  court, 
requiring  William  Harriston,  sheriff,  to  pay  over  to  the  plaintiff's 
attorney,  the  principal,  interest  and  costs,  due  on  the  above  stated 
fi.  fa.  and  it  being  represented  to  the  court,  that  said  sheriff  ne- 
glects and  refuses  to  comply  with  the  requirements  of  said  rule  abso- 
lute, it  is,  on  motion,  ordered  that  said  sheriff  show  cause,  instanter, 
if  any  he  has,  why  an  Attachment,  for  contempt,  should  not  be  issued 
against  him.  Simon  Wake,  PVff^s  Atfy, 

May  1,  1846.  Served  William  Harriston  sheriff,  with  a  copy  of  the 
above  rule.  Simon  Wake,  Pl'ff^s  AHty, 

Sheriff's  Answer, 

JOHN  DOE       ) 

vs  >      Fi.  fa.  &c.     Rule  nisi  for  Attachment. 

RICHARD  ROE.  S 

In  answer  to  the  above  rule  nisi  for  Attachment,  the  respondent 
being  personally  in  court,  admits  that  he  has  nothing  further  to  addj 
to  what  has  been  already  respectfully  submitted. 

William  Harriston,  Shff. 
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4.  That  whenever  the  sheriff  or  his  deputy  is  a  party  to  said  rule,  or  inter- 
ested therein,  and  there  be  no  coroner  or  other  lawful  officer  of  said  county  to 
execute  the  same,  it  shall  be  the  duty  of  the  judge  or  justice,  or  justices  of 
said  court  to  appoint,  pro  tempore,  a  special  officer  to  carry  out  and  efiectuate 
the  order  of  said  court,  which  said  officer,  so  appointed,  shall  be  allowed  the 
usual  fees  of  sheriffs  for  like  service. — Act  of  1841 ;  pamp.  p.  124. 


JOHN  DOE      ^ 

vs.  >  Attachment. ' 


RICHARD  ROE.> 

To  JYathan  G,  Hutto^  Coroner^  of  said   county. 


STATE  OF  GEORGIA, 
Houston  County. 

The  cause  shown  by  the  sheriff,  in  answer  to  the  rule  nisi  served 
upon  him,  in  the  above  case,  being  considered  by  the  court  insuflicient : 
therefore,  you  are  hereby  commanded  and  required  forthwith^  to 
arrest  William  Harriston^  sheriffs  and  him  imprison  in  the  com- 
man  jail  of  Twiggs  county  without  bail  or  mainprize  until  he  shall  pay 
to  Simon  Wake,  plaintiff's  attorney,  the  sum  of  Jive  hundred  dollars, 
for  his  principal  debt,  the  sum  of  fifty  dollars,  for  his  interest  up  to 
this  date ;  the  sum  of  fifteen  dollars  for  his  costs,  and  all  other  costs 
and  charges  incidental  to  the  issuing  this  Attachment,  the  arrest,  im- 
prisonment and  discharge  of  said  William  Harriston^  sheriff,  as  afore- 
said ;  or,  until  said  sheriff  shall  be  otherw^ise  delivered  from  his  said 
imprisonment,  by  due  course  of  law.  Herein  fail  not,  and  have  you, 
at  our  said  court,  to  be  held  in  and  for  said  county,  on  the  fourth 
Monday  in  October  next,  this  writ,  with  your  actings  and  doings  thereon. 

Witness,  the  honorable  Hugh  BurnSj  judge  of  said  Court,  this  May 
1,   1846. 

Jl  true  extract  from  the  Minutes  of  said  Court. 

James  Holdfast,   CPk, 

Coroner's  Return, 

STATE  OF  GEORGIA,  ^      Executed  this  Attachment,  by   arresting  the 
Houston  County.  ^  body   of    William   Harriston^    Sheriff,    of    said 

county,  whose  body  I  have  now  confined  in  the  common  jail  of  Tiviggs 
county.  Nathan  G.  Hutto,   Cor^r. 

Attorney's  Receipt, 

^^^m  ^^^  \  Attachment  against  William  Harriston,  Sheriff,  Prin- 
RICHARD  ROE.  \      cipal,  $500  ;  interest,  $50  ;  costs,  $25. 

Received,  JWa2/.l,  1846,  of  William  Harriston,  Sheriff  of  Houston 
count}^,  the  full  amount  of  principal,  interest  and  costs,  due  on  the 
above  stated  Attachment.  Simon  Wake,  PPff^s  Jltfy, 

Judge's  Order. 

STATE  OF  GEORGIA— In  Chambers,  May  1,  1846. 
To  the  Coroner  of  Houston  County. 
JO™  l^^^E     i  Attachment  against  William  Harriston,  Sheriff,     Prin- 
RICHAIID  ROE.  i      cipal,  $500;  interest,  $50;  costs,  $25. 
,    It  appearing,  by  the  receipt  of  Simon  Wake,  plaintiff's  attorney,  in 
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the  above  stated  case,  dated  this  day,  that  William  Harriston,  Sheriffs 
who  is  now  confined  in  the  common  jail  of  Twiggs  county,  by  virtue 
of  an  Attachment,  for  contempt,  in  neglecting  to  pay  over  the  amount 
of  the  judgment  and  fi.  fa.  in  favor  of  the  plaintiff;  that  said  William 
Harriston,  Sheriff,  has  purged  himself  from  his  said  contempt,  by 
paying  over  the  sum  due  the  plaintiff;  it  is,  therefore,  on  motion, 
ordered,  that  said  Attachment  be  discharged,  and  that  said  Sheriff  he 
liberated  from  his  imprisonment  forthwith. 

Given  under  my  hand  and  official  signature.  • 

Hugh  Burns,  J.  S.  C. 


CHAPTER   XI. 


CHANCERY. 

An  Act  declaratory  of  the  fifty-third  section  of  an  Act,  entitled  an  Act  to  amend 
an  Act  entitled  an  Act  to  revise  and  amend  the  judiciary  of  this  State,  passed 
16th  of  February,  1799. 

Whereas,  the  said  recited  section  is  in  the  words  following,  to  wit :  that 
the  superior  courts  in  the  several  counties  shall  exercise  the  powers  of  a 
Court  of  Equity,  in  all  cases  where  a  common  law  remedy  is  not  adequate  to 
compel  parties  in  any  cause  to  discover  on  oath  all  requisite  points  necessary 
to  the  investigation  of  truth  and  justice,  to  discover  transactions  between  co- 
partners and  co-executors,  to  compel  distribution  of  intestate   estates,  and 
payment  of  legacies,  to  discover  fraudulent  transactions  for  the  benefit  of 
creditors,  and  the  proceedings  in   all  such  cases  shall  be  by  bill,  and  such 
other  proceedings  as  are  usual   in  such  cases,  until  the  setting  down  of  the 
cause  for  trial ;  and  the  courts  shall  order  the  proceedings  in  such  manner  as 
that  the  same  shall  be  ready  for  trial  at  furthest  at  the  third  term  from  the 
filing  such  bill  inclusive,  unless  very  special  cause  be  shown  to  induce  the 
court  to  continue  the  same,  which  shall  not  extend  to  more  tban  four  terms  ; 
and  all  such  bills  shall  be  read  and  sanctioned  by  one  of  the  judges,  and  a  copy 
thereof  served  on  the  opposite  party  at  least  thirty  days  before  the  filing  of 
such  bill  in  court ;  and  the  party  against  whom  such  bill  shall  be  filed,  shall 
appear  and  answer  to  the  same  at  the  next  court ;  and  if  he,  she,   or  they 
shall  fail  to  do  so,  the  facts  in  the  said  bill  shall  be  taken  pro  confesso,  and 
the  court  may  proceed  as  to  justice  shall  appertain  ;   [and  see  Sch.  Dig.  368] 
and  whereas,  under  the  construction  of  the  said  recited  sections,  the  equity 
side  of  the  court  has  drawn  to  itself  exclusively  all  cognizance  of  the  cases  in 
said  section  enumerated,  even  when  such  cases  depend  upon  aliunde  proof, 
to  the  manifest  embarrassment  of  justice  in  many  cases,  to  the  injury  of  the 
good  citizens  of  this  State  ;  for  remedy  whereof, 
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1.  Be  it  enacted,  That  from  and  after  the  passing  of  this  act,  whenever  any 
of  the  cases  enumerated  in  the  before-recited  section,  a  plaintiff  or  complain- 
ant shall  conceive  that  he,  she,  or  they  can  establish  his,  her,  or  their  claim, 
without  resorting  to  the  conscience  of  the  defendant,  it  shall  and  may  be  law- 
ful for  every  such  plaintiff  or  complainant  to  institute  his,  her,  or  their  action 
upon  the  common-law  side  of  the  court,  and  shall  not  be  held  to  proceed  with 
the  forms  of  equity ;  any  law  or  usage  to  the  contrary  notwithstanding. 

2.  All  parties  in  any  of  the  cases  mentioned  in  the  before-recited  section, 
after  the  commencement  of  the  action  at  common  law,  may,  during  the  pro- 
gress of  said  suit,  file  his,  her,  or  their  bill  for  the  discovery  of  testimony  in 
aid  or  defence  of  his,  her,  or  their  common-law  action,  in  all  cases  where  the 
same  may  be  necessary. — Act  of  1820  ;  Prin.  Dig.  447. 

So  much  of  the  above-recited  act  (Act  o/1799)  as  requires  the  judges  of 
the  superior  courts,  or  one  of  them,  to  read  and  sanction  bills  in  equity  other 
than  bills  of  injunction,  ne  exeat  and  quia  timet,  before  the  filing  of  said  bills 
in  court,  shall  be,  and  the  same  are  hereby  repealed. — Act  of  1827 ;  Prin. 
Dig.  462. 

3.  No  injunction  shall  be  sanctioned  or  granted  by  any  judge  of  the  supe- 
rior courts  of  this  State,  until  the  party  requiring  the  same  shall  have  previ- 
ously given  to  the  party  against  whom  such  injunction  is  to  operate,  by  ap- 
plication to  the  clerk  of  the  superior  court  for  that  purpose,  a  bond  with  good 
and  ample  security  for  the  eventual  condemnation  money,  together  with  all 
future  costs  ;  which  said  bond  shall  be  lodged  in  said  clerk's  office,  sub- 
ject to  the  order  of  the  court,  and  have  paid  all  costs  which  may  have  accrued 
in  the  case,  the  subject  of  the  injunction. — Act  of  1811  ;  Prin.  Dig.  437. 

1.  That  from  and  after  the  passing  of  this  act,  the  third  section  of  the 
above-recited  act,  (the  above  section)  be  so  altered  and  amended  as  to  authorise 
the  judges  of  the  superior  courts  of  this  State,  to  grant  injunctions,  upon  such 
security  and  under  such  terms,  as  in  their  discretion  such  case  may  require. 
— Act  of  1 842 ;  pamp.  p.  38. 

Injunction  Bond, 

STATE  OF  GEORGIA,  >  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  \  John  Doc  ^iuA  Charles  Smith,  securky,  are  held 
and  firmly  bonnd  unto  Richard  Roe,  in  the  sum  of  one  thousand  dollars, 
good  and  lawful  money  of  this  State,  for  the  faithful  payment  of  which 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents :  sealed  with  our  seals,  and  dated 
this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bound  John  Doe  is  about  appljnng-  to  the  honorable  Walter 
Means,  one  of  the  judges  of  the  Superior  Courts,  for  the  State's 
writ  of  Injunction  to  issue,  to  restrain  the  further  prosecution  of  an  ac- 
tion of  Assumpsit  "pending  in  the  Superior  Court  of  said  county,  instituted 
hy  said  Richard  Roe  against  said  John  Doe,  until  the  coming  in  of  the  an- 
swer of  the  said  Richard  Roe,  to  the  hill  of  discovery  and  Injunction  of  said 
John  Doe  :  now  should  the  said  John  Doe,  well  and  truly  pay  said  Richard 
Roe  the  eventual  condemnation  money,  which  may  be  recovered  against 
him,  in  said  action  of  Assumpsit,  together  with  all  future  costs,  then 
the  above  obligation  to  be  void ;  else  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

-    James  Holdfast,  C,  S,  C.  .       Cha's  Smith,  Secfy.  [L.  S.] 
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Clerk^s  Certificate. 

STATE  OF  GEORGIA— HO  C^SrOJV  COUNTY. 
Clerk's  Office,  Superior  Court,  May  1,  1846. 

This  is  to  certify,  that  John  Doe  has  deposited  in  my  office,  bond,  with 
good  and  ample  security,  for  the  payment  of  the  eventual  condemnation 
money,  and  all  future  costs,  preparatory  to  application  for  the  States' 
writ  of  Injunction,  to  operate  in  an  action  of  Assumpsit  institutcKj  in 
said  court  by  Richard  Roe,  against  said  John  Doe  ;  and  that  said  John 
Doe  has  paid  all  costs  which  have  heretofore  accrued  in  said  case  ;  in 
conformity  to  the  statute  in  case  of  application  for  Injunction,  made 
and  provided. 

Given  under  my  hand  and  official  signature. 

James  Holdfast,  CPk, 

4.  Where  any  doubt  arises  as  to  the  sufficiency  of  the  security  tendered  to 
any  of  the  persons,  authorised  by  this  act  to  take  the  same,  the  party  so  au- 
thorised to  take  the  said  security,  naay  compel  the  party  to  justify  upon  oath, 
and  such  justification  upon  oath  shall  amount  to  such  sufficiency  as  to  exon- 
erate the  party  taking  the  security,  from  any  liability. 

Security's  Affidavit, 

STATE  OF  GEORGIA.  ^  Jn  person  appeared  before  me,  Charles  Smithy 
Hoicston  County.  ^  ^ho  tenders  himself  as  the  security  of  John  Doe^ 
who  is  about  to  apply  to  the  honorable  Walter  Means^  one  of  the  judges 
of  the  Superior  Court,  for  the  State's  writ  of  Injunction,  to  operate 
against  Richard  Roe,  who  has  instituted  his  action  of  Assumpsit  against 
said  John  Doe,  in  the  Superior  Court  of  said  county;  who  being.duly 
sworn,  depcseth  and  saith,  that  he  is  worth  the  sum  of  one  thousand 
dollars,  over  and  above  all  his  liabilities. 

Sworn  to  and  subscribed,      ) 
before  me,  this  May  1,  1846.  [  CHARLES  SMITH. 

James  Holdfast^  C.  S.  C.  \ 

5.  No  judge  of  the  superior  court  shall  grant  or  sanction  any  certiorari  or 
injunction  out  of  his  judicial  district,  unless  there  shall  be  a  vacancy  in  any  of 
the  other  districts,  or  the  judge  thereof  be  so  indisposed,  or  be  absent  therefrom, 
so  that  the  business  of  granting  certioraries  and  injunctions  cannot  be  speedily 
done  :  Provided,  no  certiorari  shall  be  granted,  to  remove  any  proceedings  from 
a  magistrate's  court,  until  it  has  been  tried  by  a  jury  in  said  court. 

That  so  much  of  the  5th  section  of  an  act  passed  on  the  16th  day  of  Decem- 
ber, in  the  year  1811,  (the  above  section)  as  relates  to  certioraries,  be,  and  the 
same  is  hereby  repealed. — Act  of  1821  ;  Daw.  Com.  206.     - 

6.  In  all  cases  of  bills  of  injunction  where  the  defendant  or  defendants  reside 
out  of  the  State,  a  service  on  the  attorney  of  the  plaintiff  in  the  original  action, 
and  a  publication  of  a  six  months'  rule  obtained  from  the  judge  granting  the 
injunction,  shall  be  deemed  a  sufficient  service. 

7.  All  bills  of  injunction  granted  by  the  superior  court,  or  any  of  them,  or 
which  may  hereafter  be  granted,  shall  stand  and  be  considered  as  open  for  argu- 
ment and  amendment,  at  the  first  term  of  the  superior  court  which  maybe  hold- 
en  after  the  passage  of  this  act,  in  and  for  the  county  where  the  suit  originated, 
or  the  first  term  after  the  granting  such  bill  of  injunction  ;  and  in  all  cases  of 
injunction,  they  shall  be  disposed  of,  and  a  decision  made  at  the  second  term  of 
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said  court,  held  in  and  for  the  county  where  such  suit  originated,  any  law  to 
the  contrary  notwithstanding.  [And  see  Sch.  Dig'  p-  366  and  2d  Equity 
Rule.) 

8.  The  dilatory  practice  of  granting  bills  of  injunction  a  second  time,  after  the 
dissolution  of  the  first  bill  or  bills,  shall  not  be  admissible  or  allowed  of  in  any 
case  or  cases  whatever.— Act  of  1811 ;  Prin.  Dig.  437. 

2.  That  it  shall  be  lawful  for  a  second  injunction  to  be  granted  in  certain 
cases,  w^here  a  previous  injunction  may  have  bee-n  dismissed,  lor  cause  not  con- 
nected with  the  merits  of  the  case,  and  when  the  judge  to  whom  the  applica- 
tion may  be  made,  shall  be  satisfied  that  a  second  injunction  should  issue. — 
Act  of  1842  ;  pamp.  p.  39. 

Whereas,  great  evils  have  existed  and  do  yet  exist  in  this  State,  in  conse- 
quence of  the  law  of  England  regulating  writs  of  ne  exeat  not  having  provided 
for  cases  where  the  demand  set  forth  by  the  complainant  is  not  due,  and  where- 
as no  provision  is  made  for  cases  of  joint  obligors  or  joint  and  several  obligors, 
when  a  part  of  them  remove,  or  are  about  removing  without  the  jurisdictional 
limits  of  this  State,  without  making  satisfaction  to  the  obligee  or  to  the  other 
obligor  or  obligors,  by  reason  whereof,  the  payment  of  the  debt'devolves  on  the 
obligor  or  obligors  who  remain  within  the  State,  and  that  too  without  the  pos- 
sibility of  compelling  the  obligors  or  obligor  removing,  to  pay  or  secure  the 
payment  of  their  proportionable  part  to  the  obligee  or  the  complaining  obligors. 
For  remedy  whereof; 

1 .  Be  it  enacted,  &ic.  That  from  and  after  the  passage  of  this  act  the  judges 
of  the  superior  courts  shall,  and  they  are  hereby  authorised  to  grant  writs  of  ne 
exeat,  as  well  in  cases  where  the  debt  or  demand  is  not  actually  due,  but  ex- 
ists fairly  and  bona  fide  in  expectancy  at  the  time  of  making  application,  as 
in  cases  where  the  demand  is  due ;  and  all  the  proceedings  shall  be  as  hereto- 
fore practiced  in  this  State,  in  restraining  the  person  and  property  of  the  defend- 
ant until  he  secures  to  the  complainant  the  payment  of  the  demand,  or  shows 
good  cause  to  the  court  why  he  should  not  pay  the  same — all  other  proceed- 
ings to  be  in  the  same  way  as  practiced  under  this  writ  in  other  cases. 

2.  In  case  of  joint  or  joint  and  several  obligors,  if  any  one  or  more  of  them 
are  about  to  remove  without  the  jurisdictional  limits  of  this  State,  and  are  car- 
rying off  their  property,  leaving  one  or  more  fellow-obligors  bound  with  them 
for  the  payment  of  any  debt,  penalty,  or  for  the  delivery  of  property  at  a  cer- 
tain time,  which  time  has  not  arrived,  at  the  time  of  such  removal,  such  obli- 
gor or  obligors  who  remain,  shall  have  the  benefit  of  the  v/rit  of  ne  exeat  to 
compel  the  removing  obligor  to  secure  the  payment  of  his  part  of  the  debt, 
penalty  or  of  the  delivery  of  the  property ;  and  also  in  cases  of  security,  the 
security  shall  have  all  the  benefit  of  the  writ  o^  ne  exeat  against  his  principal  or 
fellow  security,  where  the  obligation  or  debt  is  not  yet  due,  and  the  principal 
or  either  of  the  securities  are  about  removing  without  the  State;  provided 
nevertheless,  that  in  all  cases  arising  under  this  act,  the  party  complaining  shall 
pursue  the  legal  form  and  course  of  law  as  heretofore  practiced  in  this  State — 
any  thing  herein  contained  to  the  contrary  notwithstanding. — Act  of  1813; 
Prin.  Dig.  440. 

1.  It  shall  and  may  be  lawful,  for  any  judge  of  the  superior  court  of  this 
State,  on  application  to  him  by  bill,  at  the  instance  of  any  person,  or  persons, 
claiming  personal  property,  in  remainder,  and  reversion,  to  grant  a  writ  of  ne 
exeat,  or  other  sufficient  process,  to  restrain  the  person,  or  persons,  having  the 
control  or  possession,  of  such  property  from  removing  the  same  beyond  the 
limits  of  this  State ;  or  to  give  good  and  sufficient  security,  residing  in  the 
county,  to  the  party  claiming,  in  a  sufficient  penalty  to  be  fixed  by  such  judge, 
that  the  property  shall  be  subject,  and  accessible  to  the  demand  of  the  person, 
or  persons,  entitled  thereto,  in  the  county  wherein  such  property  may  be  at  the 
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time  of  issuing  of  such  writ:  Provided^  that  the  persorij  or  persons,  or  one  of 
them,  suing  for  the  benefit  of  such  writ,  shall  make  affidavit  of  his,  her  or  their 
right  to,  and  of  the  value  of  the  property  in  question  ;  and  that  he,  she,  or  they, 
entertain  serious  apprehensions,  that  the  property  will  be  removed  beyond  the 
limits  of  this  State,  and  that  his,  her,  or  their  rights,  will  be  impaired,  unless 
a  remedy  be  afforded  for  the  preservation  thereof 

Affidavit  of  the  Remainder-man. 
STATE  OF  GEORGIA,  ^  In  person,  appeared  before  me,  John  Doe,  who 
HovMon  Coyxnty.  ^  being  duly  sworn,  deposeth  and  saith  that  he  is 
entitled,  in  remainder^  to  a  certain  negro  fellow^  named  Jim,  about 
thirty  years  of  age,  of  the  value  of  Jive  hundred  dollars  ;  that  said  negro 
fellow  is  now  in  the  possession  and  control  of  Richard  Roe,  of  said 
county,  said  Richard  Roe  having  a  present  right  and  interest  in  said 
negro  fellow,  under  the  will  of  Charles  Smith,  deceased;  and  that  he, 
the  said  John  Doe,  entertains  serious  apprehensions,  that  the  said 
7iegro  fellow,  Jim,  will  be  removed  beyond  the  limits  of  this  State,  by 
said  Richard  Roe,  and  that  the  right  of  deponent  in  said  negro  fellow, 
Jim,  will  be  impaired,  unless  a  remedy  be  afforded  for  the  preserva- 
tion thereof;  and  that  the  facts  stated  in  the  foregoing  bill,  so  far  as 
they  depend  upon  his  own  act,  or  deed,  are  true,  of  his  own  know- 
ledge, and  so  far  as  they  depend  upon  the  act  or  deed  of  any  other 
person,  he  believes  them  to  be  true. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  May  1, 1S46.  >  JOHN  DOE. 

James  Mack,  J.  P.  j 

Defendant's  Bond, 
STATE  OF  GEORGIA,  ^        Know  all   men  by  th'ese  presents,  that   we^ 

Houston  County.  ^  Richard  Roe  and  Lewis  West,  security,  of  said 
county,  are  held  and  firmly  bound  unto  John  Doe,  in  the  just  and  full 
sum  of  one  thousand  dollars,  for  the  faithful  payment  of  which  sum 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents :  sealed  with  our  seals  and  dated 
this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  John 
Doe  has  filed  his  bill  of  Discovery  and  Relief,  in  the  Superior  Court  of 
said  county,  against  said  Richard  Roe,  in  which  bill  said  John  Doe 
prays  the  issuing,  against  said  Richard  Roe,  the  State's  writ  ofne  exeat y 
to  restrain  said  Richard  Roe,  from  removing  beyond  the  limits  of  this 
State,  a  certain  negro  fellow,  named  Jim,  of  the  age  of  thirty  years, 
and  of  the  value  of  five  hundred  dollars,  which  negro  fellow  is  now  in 
the  possession  and  control  of  said  Richard  Roe,  he  hsiving  3,  present 
right  and  interest  in  said  negro  fellow,  under  the  will  of  Charles  Smithy 
deceased,  said  John  Doe  claiming  an  interest  in  remainder  in  said  negro 
fellow,  Jim  :  now,  should  the  said  Richard  Roe,  well  and  truly  keep  ' 
said  negro  fellow,  Jim,  subject  and  accessible  to  the  demand  of  the  said 
John  Doe,  in  the  said  State  of  Georgia,  and  abide  by  and  perform  any 
order,  judgment,  or  decree,  touching  said  negro  felloio,  Jim,  which 
may  be  made,  or  passed  by  said  court,  then  the  above  obligation  to  be 
void  ;  else  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  Richard  Roe.  [L.  S.] 

James  Mack,  J.  P.  Lewis  West,  SecHy,  [L.  S.]    ; 
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2.  The  Superior  Court  shall  at  the  term  to  which  such  writ  and  bond  may 
be  returnable,  and  at  any  subsequent  term,  on  exceptions  to  the  sufficiency  of 
the  bond,  or  of  the  security,  or  on  a  representation  on  oath,  that  the  securities, 
or  some  of  them  have  removed,  or  are  about  to  remove  from  the  county,  de- 
termine thereon,  and  may  in  its  discretion  require  a  new  bond,  or  additional 
security,  for  the  preservation  of  the  property  in  controversy ;  and  may  pursue 
such  course  therein,  and  in  the  matter  of  said  bill,  as  to  justice  may  seem  pro- 
per.—tIc^  of  1830  ;  Prin.  Dig.  469. 

1.  In  all  cases  where  persons  may  be  hereafter  arrested  by  virtue  of  writs 
of  ne  exeat.)  they  shall  be  discharged  on  their  giving  bond,  with  good  and  suf- 
ficient security,  either  that  they  will  not  depart  this  State,  or  for  the  payment 
of  the  eventual  condemnation  money. — Act  of  1830  ;  Frin.  Dig.  468. 

Defendanfs  Bond, 
STATE  OF  GEORGIA,  ^      Know  all  men  by  these  presents,  that  we,  John 

Houston  County.  ^  j)^^  ^^d  Richard  Roe,  security,  are  held  and  firm- 
ly bound  unto  Charles  Smith,  in  the  just  and  full  sum  of  one  thousand 
dollars,  for  the  true  payment  of  which  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents:  sealed  with  our  seals  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Charles  Smith  has  instituted  an  action  by  bill  of  Discovery  and  Relief,  in 
the  Superior  Court  of  said  county,  against  said  John  Doe,  for  {here  in- 
sert the  object  of  the  hill)  in  which  bill,  said  Charles  Smith  prays  the 
issuing  the  State's  writ  of  ne  exeat,  against  said  John  Doe,  restraining 
him,  the  said  John  Doe,  from  {here  insert  the  object  of  the  ne  exeat,)  now, 
should  the  said  John  Doe,  well  and  truly,  remain  within  the  jurisdic- 
tional limits  of  this  State,  (or  pay  the  eventual  condemnation  money,) 
to  answer  the  order,  judgment,  or  decree  of  said  court,  and  stand  to, 
and  abide  the  same,  then  this  bond  to  be  null  and  void  ;  else,  to  re- 
main in  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J.  P.  Richard  Roe,  Sec'ty,  [L.  S.] 


1.  Where  any  person  or  persons  has,  or  shall  run  out  of  this  State,  the  pro- 
perty of  a  deceased  person  or  persons,  to  the  injury  of  the  orphans  of  said  de- 
ceased, or  to  the  injury  of  the  next  of  kin  entitled  to  the  same,  it  shall  and 
may  be  lawful  for  the  judges  of  the  several  courts  of  equity  in  this  State,  upon 
application  and  the  facts  being  stated  on  oath  made  to  the  truth  thereof,  and 
also  the  property  being  described,  and  its  value  sworn  to  by  the  person  or  per- 
sons entitled  to  said  estate,  his,  her,  or  their  agent  or  attorney,  to  give  the 
party  a  remedy,  either  by  arresting  the  defendant  or  taking  his  property,  or 
both,  as  the  court  in  its  discretion  shall  deem  necessary  and  proper.  Provided 
always,  that  the  judge  granting  the  same  shall  take  good  security  of  the  party, 
his,  her,  or  their  agent  or  attorney,  in  double  the  amount  sworn,  to  make 
good  all  costs  and  damages  the  defendant  shall  sustain,  if  the  plaintiff  shall  dis- 
continue or  be  cast  in  said  suit. 

Affidavit  of  the  Plaintiff, 
STATE  OF  GEORGIA,  ^      In  person  appeared  before  m^,  John  Doc,  pro- 
Houston  CoMniy,       ^  ^j^^^^  ^^^  ^^  Richard  Roe,  orphan  of  Lewis  Roe, 
deceased,  late  of  said  county,  who  being  sworn,  deposeth  and  saith, 
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that  Charles  Smithy  of  said  countj^,  has  run  out  of  this  State,  a  negro 
fellou)  named  Jim,  of  the  age  of  thirty  years,  of  the  value  of  Jive  hundred 
dollars  ;  to  the  injury  of  the  said  Richard  Roe,  orphan  of  Lewis  Roe,  de- 
ceased, which  negro  fellow  Jim,  said  Richard  Roe  is  entitled  to,  as  the 
only  heir  to  the  estate  of  said  Lewis  Roe  deceased,  and  that  the  facts 
stated  in  the  foregoing  bill  of  Discovery  and  Relief  are  true,  of  his  own 
knowledge,  so  far  as  they  depend  upon  the  act  or  deed  of  said  John 
Doe,  prochein  ami  of  said  Richard  Roe,  and  so  far  as  they  depend  upon 
the  act  or  deed  of  any  other  person,  he  believes  them  to  be  true. 

Sworn  to  and  subscribed,  ) 
before  me,  this  May  1, 1846.  }  JOHN  DOE. 


James  Mack,  J.  P. 


Plaintiff's  Bond, 


STATE  OF  GEORGIA,  >  Know  all  men  by  these  presents,  that  we,  John 
Houston  County.  ^  Doe,  prochcin  ami  of  Richard  Roe ,  orphan  of  Lewis 
Roe  deceased,  late  of  said  county,  and  William  Graves  security,  are 
held  and  firmly  bound  unto  Charles  Smith,  in  the  full  sum  of  one  thou- 
sand dollars,  for  the  true  payment  of  which  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents,  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said 
John  Doe  has  instituted  his  action  by  bill  of  Discovery  and  Relief,  in 
the  Superior  Court  of  said  county,  returnable  to  the  October  term  of 
said  Court,  eighteen  hundred  3,nd  forty -six,  vts  prochein  ami  of  Richard 
Roe,  orphan  of  Lewis  Roe,  deceased,  against  said  Clvarles  Smith,  for 
running  out  of  this  State,  a  negro  fellow  named  Jim,  of  the  value  of 
five  hundred  dollars  :  claimed  as  the  property  of  said  Richard  Roe,  or- 
phan, as  aforesaid  :  now  should  the  said  John  Doe,  well  and  truly  make 
good  all  costs  and  damages  which  the  said  Charles  Smith  may  sustain, 
by  reason  of  the  institution  of  said  action,  if  the  said  John  Doe  shall 
discontinue  or  be  cast  in  said  action,  then  this  obligation  to  be  null 
and  void  ;  else  of  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J.  P.  William  Graves,  SecHy,  [L.  S.] 

2.  The  defendant  if  arrested,  and  his  property  also  if  taken,  shall  be  dis- 
charged and  returned  to  hinrk  on  his  giving  good  security  to  perform  the  order 
and  decree  of  the  court. 

Defendant's  Bond, 

STATE  OF  GEORGIA^  >  Know  all  men,  by  these  presents,  that  wcy 
Homton  County.  ^  Charles  Smith  and  Willis  Stone  security,  are  held 
and  firmly  bound  unto  John  Doe,  prochein  ami  of  Richard  Roe,  orphan 
of  Lewis  Roe,  deceased,  late  of  said  county,  in  the  just  and  full  sum  of 
one  thousand  dollars,  for  the  true  payment  of  which  ^vebind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly 
by  these  presents :  sealed  with  our  seals  and  dated  this  May  1,  1846. 
The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe  has  instituted  his  action  by  hill  of  Discovery  and  Relief,  in 
the  Superior  Court  of  said  County,  returnable  to  the  October  term, 
eighteen  hundred  Q.nd  forty -six,  against  said  Charles  Smith,  charging 
said  Charles  Smith  with  having  run  out  of  this  State^  a  negro  fellow 
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named  Jim,  of  the  value  of  five  hundred  dollars,  claimed  by  said  John 
Doe  as  the  property  of  said  Richard  Roe,  orphan,  as  aforesaid  ;  and 
whereas,  said  Charles  Smith  has  been  arrested  under  an  order  of  his 
honor,  James  Maclemore,  judge  of  said  court,  upon  said  bill :  now 
should  the  said  Charles  Smith,  well  and  truly  stand  to,  abide  and 
perform  the  order,  judgment  and  decree  of  said  court  in  the  premises, 
then  the  above  obligation  to  be  void ;  else  to  remain  in  full  force  and 
virtue. 

Tested  and  approved,  by  Charles  Smith.  [L.  S.] 

James  Mack^  J,  P.  .  Willis  Stone,  SecHy.  [L.  S.] 

3.  If  the  defendant  fails,  or  neglects,  or  refuses  to  give  such  security,  the 
court  may  make  such  disposition  of  the  property  as  in  its  discretion  it  shall 
deem  most  advantageous  to  the  parties  on  both  sides. — Act  of  1814;  Prin. 
Dig.  441. 

From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  any 
one  distributee,  of  person  interested  in  any  estate,  to  institute  his  or  her  bill, 
or  other  proceeding  in  equity,  to  compel  an  account  or  distribution  of  an 
estate,  without  joining  as  complainants,  or  making  respondents,  the  other 
distributees,  or  persons  having  an  interest  in  said  estate,  residing  within  the 
jurisdiction  of  the  court :  Provided  however,  it  shall  be  the  duty  of  such  com- 
plainant to  state  in  his  or  her  bill,  or  other  equitable  proceeding,  the  names  of 
all  the  distributees,  or  persons  having  an  interest  in  said  estate,  that  the  court 
may  be  enabled  to  ascertain  the  amount  of  the  distributive  share  to  which  such 
complainant  is  entitled,  as  nearly  as  practicable. — Act  of  1836 ;  Prin.  Dig.  475. 


1.  That  the  judges  of  the  superior  courts  of  the  counties  of  Chatham, 
Richmond  and  Bibb,  respectively,  are  hereby  authorised  to  appoint  a  master 
in  equity  for  each  of  the  aforesaid  counties,  whose  duty  it  shall  be  to  examine, 
audit  and  report,  upon  all  accounts  and  vouchers,  relating  to  any  suit  pending 
in  equity  in  any  of  the  courts  of  said  counties,  which  may  be  submitted  to  him 
under  an  order  of  court ;  and  also  to  superintend,  under  the  discretion  of  the 
court,  all  sales  which  may  be  made  by  order  of  court,  under  decrees  in  equity. 

2.  The  said  masters  in  equity  shall  be  entitled  to  receive  such  compensation 
for  their  services,  in  examining,  auditing  and  reporting  upon  accounts,  as  the 
court  and  jury  trying  the  particular  cause,  in  which  such  master's  report  is 
made,  shall  determine,  the  amount  of  compensation  thus  to  be  determined  to 
be  taxed  in  the  bill  of  costs  in  the  cause. 

3.  Before  entering  on  the  duties  of  his  office,  each  master  in  equity  shall 
take  and  subscribe  the  following  oath,  to  wit :  "  I,  A  B,  do  solemnly  swear, 
that  I  will  faithfully  discharge  the  duties  of  my  appointment,  to  the  best  of  my 
knowledge,  so  help  me  God." — Act  of  1830  ;  Prin  Dig.  468. 

Note. — A  similar  authority  is  given  to  the  Judges  of  the  Courts,  for  the  counties  of 
Burke  and  Monroe,  with  the  like  powers  to  the  officers— see  Acts  of  1838.  p.  155 ;  and 
also  for  the  counties  of  Hall,  Franklin  and  Habersham— see  Acts  of  1812,  p.  83. 


That  when  a  complaining  party  seeks,  through  a  court  of  equity,  the  spe- 
cific performance  of  an  agreement  to  convey  land,  and  a  jury  shall  find  in  favor 
of  the  complaining  party,  it. shall  be  the  duty  of  the  court  to  cause  the  de- 
scription of  the  land  to  be  set  forth  in  the  judgment  of  the  court,  and  signed 
by  the  attorney  of  the  complainant,  which  judgment  shall  be  entered  on  the 
records  of  the  court,  (if  for  land,)  and  shall  be  recorded  in  the  county  where 
the  land  lies  ;  which  judgment  and  decree  shall  pass  the  title  without  any  act 
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to  be  done  by  the  defendant,  and  such  judgment  or  decree  having  been  record- 
ed, shall  be  as  effectual  to  transfer  the  property  as  the  deed  of  the  defendant ; 
Provided^  that  the  said  judgment  or  judgments  shall  not  affect  any  person  ex- 
cept the  party  or  parties  to  said  bill,  further  than  the  deed  of  the  defendants 
would  have  done,  if  executed  in  pursuance  of  said  decree  ;  and  as  decisive  of 
the  title  as  if  the  complainant  had  recovered  in  ejectment,  and  a  writ  of  pos- 
session shall  issue  as  in  case  of  a  recovery  in  ejectment,  when  the  defendant 
to  the  bill  is  in  possession. — Act  of  1839  ;  pamp.p.  141. 


1.  That  when  service  of  any  process,  writ,  bill,  order,  or  rule  of  court,  re- 
lating to  cases  in  equity,  shall  be  required  to  be  made  by  application  in  any  of 
the  public  gazettes  of  this  State,  the  publication  of  the  same  as  aforesaid,  once 
a  month  for  four  months,  shall  be  deemed,  held,  and  taken  to  be  sufficient,  and 
the  clerk  shall  receive  for  such  publication,  the  sum  of  five  dollars. — Act  of 
1838 ',  p amp.  p.  168. 


Commencement  and  Conclusion  of  a  Bill, 

STATE  OF  GEORGIA,  ^  To  the  honorable  the  Superior  Court  of  the 
Houston  County.  >  Said  couuty,  exercising-  jurisdiction  in  Equity,  in 
3  and  for  said  County. 

Respectfully  complaining,  showeth  unto  your  honor,  your  orator 
{or  oratrixy)  John  Doe  of  said  State  and  county,  That,  &c.,  [here  state 
the  charges,  ^c,,  fully ,  particularly  and  at  length.^ 

May  it  please  your  honor  to  grant  unto  your  orator,  (or  oratrix)  the 
State's  writ  of  subpoena,  to  be  directed  to  the  said  Richard  Roe,  there- 
by commanding  him,  at  a  certain  day,  andunder  a  certain  pain  there- 
in to  be  limited,  personally,  to  be  and  appear,  before  the  honorable 
Superior  Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Mon- 
day in  October  next,  and,  then  and  there,  full,  true,  direct  and  perfect 
answer. make,  to  all  and  singular,  the  premises  ;  and  further  to  stand 
to,  perform  and  abide  such  further  order,  direction  and  decree  therein, 
as  to  said  Court  shall  seem  meet.  And  your  orator,  (or  oratrix,)  shall 
ever  pray,  &c.  Simon  Wake,  CompPfs  SoPr. 


Subpcena, 

STATE  OF  GEORGIA,  ^  To  Richard  Roe,  greeting  : — For  certain  causes 
Houston  Conntj.  ^  to  US  made  known,  by  the  bill  of  complaint  of 
John  Doe,  for  Discovery  and  Relief,  filed  in  the  clerk's  office  of  the  Su- 
perior Court  of  said  county,  on  the  chancery  side  of  said  court,  in 
which  said  John  Doe  is  complainant,  and  you,  the  said  Richard  Roe, 
are  defendant,  we  command  and  strictly  enjoin  you,  that,  laying  all 
business  aside,  and  notwithstanding  any  excuse  you  have,  that  you 
be  and  appear  before  us,  at  our  Superior  Court,  to  be  held  in  and  for 
said  county,  on  the  fourth  Monday  in  October  next,  to  answer  to  all 
such  matters  and  things  as  may,  then  and  there,  be  objected  against 
you  :  and  to  stand  to  and  abide,  the  further  order  and  decree,  then 
and  there  to  be  made,  in  the  premises. 

Witness,  the   honorable  Walter  Means,  Judge  of  said    court,  this 
May  1,  1846.  James  Holdfast,  CPk. 
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Demurrer. 

STATE  OF  GEORGIA,  ^  This  defendant,  by  protestation,  not  confessing- 
Houston  Couniy.  ^  all  or  any  of  the  matters  and  things  in  the  said 
complainant's  bill  contained  to  be  true,  in  such  manner  and  form  as 
the  same  are  therein  set  forth  and  alleged,  doth  demur  to  the  said  bill ; 
and  for  cause  of  demurrer  shows  {here  state  the  gounds  of  demurrer^. 
Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  in 
the  said  hill^  this  defendant  doth  demur  thereto  ;  and  he  prays  the 
judgment  of  this  honorable  court  whether  he  shall  be  compelled  to 
make  any  further  and  other  answer  to  the  bill ;  and  he  prays  to  be 
dismissed  from  hence,  with  his  reasonable  costs  in  this  behalf  sus- 
tained. John  Roberts,  BefHh  SoPr, 


Plea, 


A  Plea  is  filed  like  a  Demurrer,  in  the  proper  office  ;  and  pleas  in  bar  of 
matter  in  pais  must  be  upon  oath  of  the  defendant ;  but  pleas  to  the  jurisdic- 
tion of  the  court,  or  in  disability  of  the  person  of  the  plaintiff,  or  pleas  in  bar 
of  any  matter  of  record,  or  of  matters  recorded,  or  as  of  record  in  the  court 
itself,  or  any  other  court,  need  not  be  upon  oath. — Mit.  Plead.  239. 

STATE  OF  GEORGIA,  ^  'phe  defendant,  by  protestation,  not  confessing 
Houston  County.  ^^^  acknowledging  all  or  any  of  the  matters  and 
things  in  the  said  complainant's  said  bill  mentioned  to  be  true,  in  such 
manner  and  form  as  the  same  are  therein  and  thereby  set  forth  and  al- 
leged, doth  plead  thereunto  ;  and  for  plea  saith,  that  {here  set  forth  the 
grounds  of  the  plea.)  All  which  matters  and  things  the  defendant  doth 
aver  to  be  true,  and  pleads  the  same  to  the  whole  of  the  said  bill,  and 
humbly  demands  the  judgment  of  this  honorable  court  whether  he 
ought  to  make  any  answer  to  the  said  bill  of  complaint,  and  prays 
to  be  hence  dismissed,  with  his  reasonable  costs,  in  this  behalf  most 
wrongfully  sustained.  John  Robehts,  BefHh  SoPr, 


Disclaimer, 
STATE  OF  GEORGIA,  )     The  defendant,  saving  and  reserving  to  himself. 


Houston  County.  ^^^^^  ^^^  ^^  ^^^  ^-^^^  hereafter,  all  manner  of  ad- 
vantage and  benefit  of  exception,  that  may  be  had  and  taken  to  the 
many  uncertainties,  insufficiencies,  and  imperfections  in  the  said  com- 
plainant's said  bill  of  complaint  contained,  for  a  full  and  perfect  an- 
swer thereto,  or  to  such  part  of  it  as  it  materially  concerns  this  defend- 
ant to  make  answer  unto,  he  answereth  and  saith,  (here  set  out  the 
grounds  of  disclaimer.)  And  this  defendant  doth  deny  all  manner  of 
imlawful  combination  and  confederacy,  unjustly  charged  against  him 
in  and  by  the  complainant's  said  bill  of  complaint,  material  or  neces- 
sary for  this  defendant  to  answer  unto,  confessed  or  avoided,  traversed 
or  denied,  is  true :  all  which  matters  and  things  this  defendant  is 
ready  to  aver,  maintain  and  prove,  as  this  honorable  court  shall  award ; 
and  prays  to  be  hence  dismissed,  with  his  reasonable  costs  and 
charges,  in  this  behalf,  most  wrongfully  sustained. 

John  Roberts,  De/'f  5  SoPr. 
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Commencement  and  Conclusion  of  an  Answer. 

STATE  OF  GEORGIA,  ^  The  answer  of  Richard  Roe,  defendant,  to  the  bill 
Houston  County.      ^     ^f  complaint  of  John  Doe,  complainant. 

This  defendant,  now,  and  at  all  times  hereafter,  saving  and  reserv- 
ing unto  himself  all  benefit  and  advantage  of  exception  which  can  or 
may  be  had  or  taken  to  the  many  errors,  uncertainties,  and  other  im- 
perfections in  the  said  complainant's  said  bill  of  complaint  contained, 
for  answer  thereunto,  or  unto  so  much  and  such  parts  thereof  as  this 
defendant  is  advised  is  or  are  material  or  necessar}?^  for  him  to  make 
answer  unto,  this  defendant  answering  saith,  (the  defendant  m-ust  an- 
swer according  to  his  knowledge,  rememhrance,  information  and  belief) 
And  this  defendant  denies  all  and  ail  manner  of  unlawful  combination 
and  confederacy  wherewith  he  is,  by  the  said  bill,  charged  ;  without 
this  that  there  is  any  other  matter,  cause  or  thing  in  the  said  complain- 
ant's said  bill  of  complaint  contained  material  or  necessary  for  this  de- 
fendant to  make  answer  unto,  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed  and  avoided,  or  denied,  is 
true,  to  the  knowledge  or  belief  of  this  defendant;  all  which  matters 
and  things  this  defendant  is  ready  and  willing  to  aver,  maintain  and 
prove,  as  this  honorable  court  shall  direct,  and  prays  to  be  hence 
dismissed,  with  his  reasonable  costs  and  charges,  in  this  behalf 
most  wrongfully  sustained.  John  Roberts,  BefH^s  SoVr, 


The  oath  or  affirmation  of  a  defendant,  to  his  or  her  ansv/er,  shall  be  in  the 
following  form  :  "  You,  A  B,  do  solemnly  swear,  or  solemnly,  sincerely  and 
truly  declare  and  affirm,  (as  the  case  may  be,)  that  what  is  contained  in  your 
answer,  as  far  as  concerns  your  own  act,  or  deed,  is  true  of  your  own  know- 
ledge ;  and  that  which  relates  to  the  act,  or  deed,  of  any  other  persons  you 
believe  to  be  true. — llth  Equity  Rule. 


Replication. 

STATE  OF  GEORGIA,  ^  The  replication  of  John  Doe,  complainant,  to  the 
Houstmi  County,         y      answer  of  Richard  Roe,  defendant. 

This  replicant,  saving  and  reserving  to  himself  all  and  all  manner 
of  exceptions  which  may  be  had  and  taken  to  the  manifold  errors,  un- 
certainties and  insufficiencies  of  the  answer  of  the  said  defendant,  for 
replication  thereunto  saith  :  that  he  doth,  and  will^ver,  and  maintain, 
and  prove  his  said  bill  to  be  true,  certain  and  sufficient  in  the  law  to 
be  answered  unto  by  the  defendant,  and  that  the  answer  is  very  un- 
certain, evasive  and  insufficient  in  the  law  to  be  replied  unto  by  the 
replicant ;  without  that,  that  any  other  matter  or  thing  in  the  said  an- 
swer contained,  material  or  effectual  in  the  law,  to  be  replied  unto, 
and  herein  and  hereby  well  and  sufficiently  replied  unto,  confessed  or 
avoided,  traversed  or  denied,  is  true;  all  which  matters  and  thing's 
this  replicant  is  ready  to  aver,  maintain  and  prove,  as  this  honorable 
court  shall  direct,  and  prays,  as  in  and  by  his  said  bill  he  hath 
alteady  prayed.  Simon  Wake,  CompH^s  SoPr. 
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Writ  of  Injunction. 

STATE  OF  GEORGIA,  ^  ^'q  Richard  Roe  and  his  confederates,  servants, 
Houston  County.       ^      agents  and  every  of  them — greeting  : 

Whereas,  it  appears  to  me,  the  subscriber,  one  of  the  Judges  of  the 
Superior  Courts  presiding  in  the  Flint  circuit,  that  Johii  Boey  has  pre- 
ferred his  bill  of  complaint,  to  the  Superior  Court  of  the  county  of 
Houston  J  returnable  to  the  October  terra,  eighteen  hundred  iind  forty- 
six,  showing  [state  the  substance  of  the  bill,]  and  whereas,  said  John 
Doe,  by  his  said  bill,  prays  the  issuing  of  the  State's  writ  of  Injunction 
to  be  forthwith  issued,  to  stay  [state  the  object  of  the  Injunction,]  and 
the  said  John  Doe,  having  verified  the  aforesaid  facts  by  oath  :  I  do, 
therefore,  in  the  name  and  by  the  authority  of  the  State  of  Georgia, 
strictly  enjoin  and  command  you,  the  said  Richard  Roe,  and  all  and 
every,  the  persons  before  mentioned,  under  the  penalty  of  one  thousand 
dollars,  that  you,  and  every  one  of  you,  do  from  henceforth,  alto- 
gether and  absolutely,  desist  [state  the  object  of  the  Injunction]  until 
the  Superior  Court  shall  make  further  order  to  the  contrary. 

To  the  Sheriff  of  the  County  of  Houston, — You  are  hereby  com- 
manded to  give  notice  hereof  to  the  said  Richard  Roe,  and  all  persons 
before  mentioned,  by  leaving  a  true  and  attested  copy  of  the  foregoing 
writ  with  the  said  Richard  Roe,  and  the  other  persons  above  men- 
tioned, or  at  their  usual  and  notorious  places  of  abode.  Fail  not,  &-c., 
and  make  return  of  this  writ  to  the  Superior  Court  to  be  held  in  and 
for  said  county,  on  the  fourth  Monday  in  October  next. 

Witness  my  hand  and  official  signature,  in  Chambers,  this  May  1,  1846. 

Walter  Means,  J.  S.  C. 


Writ  of  Ne  Exeat, 

STATE  OF  GEORGIA,  )        ^  ci      -rr-      n     ,       ^  n    ^r 

Houston  Connty.         \        ^^    ^^^^    ^^^'''ff    ^/   ^^'^    ^^^^^3/    «/   Houston  : 

Whereas,  John  Doe  has  filed  his  bill  of  complaint  in  the  Superior 
Court  of  the  county  of  Houston,  returnable  to  the  October  term,  next 
ensuing,  against  Richard  Roe  of  said  county,  which  bill  is  verified  by  the 
affidavit  of  said  John  Doe,  in  which  bill  and  affidavit,  it  is  made  known 
tome,  {state  the  substance  of  the  bill)  and  whereas,  said  John  Doe,  by 
his  said  bill,  prays  the  issuing  of  the  State's  writ  of  ne  exeat  directed 
to  said  Richard  Roe,  commanding  and  requiring  him  not  to  remove  be- 
yond  the  jurisdictional  limits  of  said  court ;  I  do,  therefore,  in  the  name 
of  the  State  of  Georgia,  hereby  command  you,  the  said  sheriff*,  to  arrest 
him  the  said  Richard  Roe,  and  he  being  arrested,  safely  and  securely 
to  keep  in  your  custody,  until  he,  the  said  Richard  Roe,  shall  enter  into 
bond  with  good  and  ample  security,  in  the  said  county  of  Houston,  in 
the  sum  of  two  thousand  dollars,  payable  to  the  said  John  Doe,  con- 
ditioned, that  said  Richard  Roe  will  not  depart  the  State  without  the 
order  of  the  said  court;  and  in  case  of  the  neglect  or  refusal  of  the  said 
Ri&iard  Roe,  to  give  the  said  bond  and  security,  as  aforesaid,  you  are 
hereby  commanded  to  confine  the  said  Richard  Roe  in  the  common  jail 
of  the  said  county  of  Houston,  there  to  remain,  without  bail  or  main- 
prize,  until  the  further  order  of  the  said  court  in  the  premises.     And 
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you  are  further  commanded  to  give  notice  hereof,  to  the  said  Richard 
Roe,  by  serving  on  him,  personally,  a  true  and  attested  copy  of  the 
foregoing  writ.  Fail  not,  &c.,  and  make  return  of  this  writ  to  the 
Superior  Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Mon- 
day in  October  next. 

Witness  my  hand  and  official  signature,  in  Chambers,  this  May  1, 1846. 

Walter  Means,  J.  S.  C. 


Writ  of  Quia  Timet, 
STATE  OF  GEORGIA, }  To  the  Sheriff  of  Houston  County,  or  his  lawful 
Bibb  Comty.         ^      deputy — greeting: 

Whereas,  it  hath  been  represented  unto  us,  by  the  bill  of  complaint 
of  John  Doe,  supported  by  affidavit,  that  {here  state  the  grounds  upon 
which  the  Quia  Timet  is  prg,yed  for,  plainly.')  And  whereas,  the  said 
John  Doe  has  prayed  a  WTit  of  Quia  Timet,  to  stay  and  prevent  all  these 
wrongs  and  injuries — you,  and  each  of  you  are,  therefore,  hereby  com- 
manded to  arrest  the  body  of  said  Richard  Roe,  and  him  safely  and 
securely  keep,  until  he  shall  enter  into  bond  with  good  and  sufficient 
freehold  security,  in  the  sum  of  ten  thousand  dollars  payable  to  said 
John  Doe,  that  he  will  not  [here  state  the  object  of  the  Quia  Timet]  and 
return  the  said  bond  to  said  court,  to  be  held  in  and  for  said  county, 
on  the  fourth  Monday  in  October  next,  together  with  this  writ,  &c. 
Herein  fail  not. 

Witness  my  hand  and  official  signature,  in  Chambers,  this  May  1 ,  1846. 

W^ALTER  Means,  J.  S.  C. 

MANDAMUS. 

Petition  for  a   Writ  of  Mandamus, 

state  of  GEORGIA,  ^  To  the  honorable  James  Jones,  one  of  the  judges 
Houston  County.         ^      ^f  ^be  Superior  Courts  of  said  State. 

The  petition  of  John  Doe,  of  said  county,  respectfully  showeth  to 
your  honor  that  he  has  now  pending  in  the  Inferior  Court  of  said 
county  a  certain  action  of  Assumpsit  against  Richard  Roe  of  said 
county,  alleging  that  the  said  Richard  Roe  from  your  petition- 
er unjustly  detains  the  sum  of  one  hundred  dollars,  besides  interest, 
upon  a  certain  Promissory  JYote,  to  said  Inferior  Court  shown,  and 
which  Promissory  JYote  is  now  attached  to  the  Writ  in  the  Clerk's 
Office  of  said  Inferior  Court ;  on  which  action  of  Assumpsit,  before 
the  said  Inferior  Court,  holden  in  and  for  said  county  on  the  fourth 
Mondtiy  in  July,  eighteen  hundred  and  forty-five,  said  Richard  Roq 
filed  the  plea  of  the  general  issue  ;  it  was  found  by  the  verdict  of 
twelve  lawful  jurors,  duly  empanneled,  and  sworn  to  try  said  cause  at 
the  January  term  thereof,  eighteen  hundred  Viud  forty -six,  that  the  said 
Richard  Roe  did  owe  your  petitioner,  on  said  Promissory  JYote,  the  sum 
of  ojie  hundred  dollars  for  his  principal  debt,  and  the  sum  of  seven 
dollars  for  his  interest,  for  one  year  on  said  sum  of  one  hundred  dol- 
lars, and  the  costs  of  said  suit;  for  which  sums  said  jury  rendered  their 
verdict  in  your  petitioner's  favor,  which  verdict  was  by  said  jury  duly 


•  CHANCERY.  139 

returned  to  said  court,  at  the  last  aforesaid  term  thereof,  and  now  re- 
mains in  the  files  of  said  court ;  and  your  petitioner,  at  the  said  last 
term  of  said  court,  moved  said  court,  then  and  still  consisting  of  j^(iw;m 
M.  C larky  Asa  Boyle  ^  Timothy  M,  Ludlow,  John  Willing  and  Edward 
Harris^  Justices  of  said  court,  to  order  said  verdict  to.be  recorded;  and 
said  court  did,  nevertheless,  omit  and  refuse,  and  still  do  omit  and  re- 
fuse, to  order  the  same  to  be  recorded,  to  the  great  damage  and  griev- 
ance of  your  petitioner  ;  all  v/hich  facts  aforesaid  do  more  fully  and 
largely  appear  by  the  files  and  records  of  said  court,  here  presented  to 
your  honor. 

Wherefore,  your  petitioner  moves  your  honor  to  issue  a  Writ  of  Man- 
damus, requiring  and  enjoining  the  said  Justices^  at  the  next  ensuing 
term  of  the  said  Inferior  Court,  to  be  holden  in  and  for  said  county,  on 
the  fourth  Monday  in  July^  to  order  said  verdict  to  be  recorded  in  said 
cause,  and  to  proceed  to  final  judgment  therein,  or  signify  cause  to  the 
contrary  thereof  to  this  court,  to  be  holden  in  and  for  said  county  on 
the  fourth  Monday  in  October  next.  And,  as  in  duty  bound,  your 
petitioner  will  ever  pray,  &c.  Simon  Wake,  PeVr'^s  Atfy, 

Writ  of  Mandamus, 

STATE  OF  GEORGIA— j5I55  COUNTY. 

In  Chambers,  June  1,  1846. 

To  Edwin  M.   Clark,  Asa  Boyle,   Timothy  M.  Ludlow,  John  Willing  and 
Edward  Harris,  Justices  of  the  Inferior  Court  of  Houston  County. 

Whereas,  John  Doe,  of  said  county  of  Houston,  has  now  depending 
before  the  said  Inferior  Court,  to  be  holden  by  you  on  the  fourth 
Monday  in  July  next,  a  certain  action  of  Assumpsit  against  Richard 
Roe,  of  said  county  of  Houston,  alleging  that  the  said  Richard  Roe 
from  said  John  Doe  unjustly  detains  the  sum  of  one  hundred  dollars, 
besides  interest,  upon  a  certain  promissory  note  to  your  said  couit 
shown,  and  which  promissory  note  is  now  attached  to  the  writ  in 
the  clerk's  office  of  your  said  Court;  on  which  action  of  Assumpsit  y 
before  your  said  Court  holden  on  the  fourth^  Monday  in  Jtily, 
eighteen  hundred  and  forty fve,  said  Richard  Roe  filed  the  plea 
of  the  general  issue  ;  it  was  found  by  the  verdict  of  twelve  lawful 
jurors,  duly  empanneled  and  sworn  to  try  said  cause,  at  the  January 
term,  eighteen  hundred  nud  forty -six,  that  the  said  Richard  Roe  did 
owe  to  said  John  Doe,  on  said  promissory  note^  the  sum  of  one  hundred 
dollars  for  his  principal  debt,  and  the  sum  of  seven  dollars,  for  his 
interest  for  one  year,  on  said  sum  of  one  hundred  dollars,  and  the 
costs  of  said  suit ;  for  which  sums  said  jury  rendered  their  verdict 
in  favor  of  said-  John  Doe,  at  said  last  term,  which  verdict  was,  by  said  . 
jury,  duly  returned  to  your  said  Court,  at  the  aforesaid  last  term 
thereof;  and  now  remains  in  the  files  of  your  said  Court:  and  said 
John  Doe,  at  the  said  last  term  of  your  said  Court,  moved  your  said 
Court,  then  and  still  consisting  of  the  aforesaid  Justices,  to  order  said 
verdict  to  be  recorded,  and  you,  the  said  Justices  did  nevertheless, 
omit  and  refuse,  and  do  still  omit  and  refuse  to  order  the  same  to  be 
recorded,  to  the  great  damage  and  grievance  of  him,  the  said  John 
Doe,   as  by  his  complaint  is  understood  :    Therefore,  that  due  and 
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speedy  justice  may  be  done  to  the  said  John  Doe^  in  this  behalf,  it  is 
hereby  required  and  enjoined,  that  on  the  next  ensuing  term  of  your 
said  Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Monday 
in  July^  you  do  order  the  aforesaid  verdict  to  be  recorded  in  said  cause, 
and  do  proceed  to  final  judgment  thereon,  or  signify  cause  to  the  con- 
trary thereof,  to  this  Court,  to  be  holden  in  and  for  said  County  of 
Houston,  on  ihe  fourth  Monda)^  in  October  next. 

Givtn  under  my  hand  and  official  signature. 

James  Jones,  J.  S.  C. 

Return  to  the  Writ  of  Mandamus, 

Inferior  Court — Houston  County — July  Term,  1846. 

To  the  honorable  Superior  Court  of  the  County  of  Houston^  to  be 
held  in  and  for  said  county,  on  ihe  fourth  Monday  in  October  next. 

The  Justices  of  the  Inferior  Court,  within,  and  for  the  County  of 
Houston^  would  respectfully  represent,  that  they  have  been  duly  served 
with  a  writ  which  issued,  in  Chambers,  from  the  honorable  James 
Jones,  one  of  the  Judges  of  the  Superior  Courts  of  said  State,  on  the 
first  day  of  June,  eighteen  hundred  and  forty-six,  them  commanding 
and  requiring,  at  the  term  of  the  Inferior  Court,  then  next  to  be  hold- 
en,  and  which  was  held  in  said  County  of  Houston,  on  the.  fourth  Mon- 
day in  July,  eighteen  hundred  and  forty-six,  to  cause  to  be  recorded 
a  certain  verdict,  said  to  have  been  given  in  a  certain  action  of  Assump- 
sit, in  which  John  Doe  is  plaintiff,  and  Richard  Roe  is  defendant,  and 
to  render  final  judgment  ttiereon,  or  to  show  cause  to  the  contrary 
thereof,  which  writ  was,  and  is  in  the  words  and  figures  following,  to 
wit :  (Jiere  recite  the  writ.)  And  that  they  did  not,  at  the  term  of  said 
Inferior  Court,  cause  said  verdict  to4ie  recorded  in  said  cause,  nor 
proceed  to  final  judgment  therein,  and  for  cause  of  such,  their  omis- 
sion to  do  the  same,  they  assign  the  following  reasons,  to  wit :  (Jiere  in- 
sert at  length,  the  reasons  for  not  recording  the  verdict.) 

Given  under  our  hands  and  official  signatures, 

Edwin  M.  Clark,  J.  I.  C. 
Asa  Boyle,  J.  I.  C. 
Timothy  M.  Ludlow,  J.  I.  C. 
John  Willing,  J.  I.  C. 
Edw^ard  Harris,  J.  I.  C. 


That  in  all  cases  hereafter  to  be  tried  in  the  superior  courts  of  this  State,  on 
the  equity  side  thereof,  either  party  who  may  be  dissatisfied  with  the  verdict  of 
the  jury,  may  enter  an  appeal  in  like  manner  and  under  the  same  limitations 
and  conditions  as  are  prescribed  in  cases  at  common  law,  which  appeal  shall  be 
tried  by  a  special  jury  under  the  provisions  governing  comnoon  law  cases. — 
Act  of  IB43 ;  pamp.  p.  123. 

J\''ote. — In  preparing  bills  of  injunction,  ne  exeat,  quia  timet,  or  other  bills,  &c.,  requir- 
ing the  chancellor's  sanction,  it  is  usual,  and  always  proper,  for  the  complainant's  solicitor 
to  write  out  the  injunction  or  order  prayed  for,  leaving  blanks  (to  be  filled  up  by  the  chan- 
cellor) for  sums,  dates  &.c.     This  should  never  be  omitted. 
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EVIDENCE. 

Depositions  before  a  justice  of  the  peace  may  be  read  against  the 
prisoner  if  the  witness  be  dead,  or,  if  he  be  absent,  by  procurement  of  the  pris- 
oner.—  Sch.  Dig.  210,  n. 

Evidence  of  devisee,  good  to  prove  the  will. — Sch.  Dig.  385. 

The  judo*es  of  the  superior  courts,  shall  not,  in  any  case  whatever,  withhold 
any  grant,  deed,  or  other  document  from  the  jury,  under  which  any  party  in  a 
cause  may  claim  title,  except  such  evidence  of  title  as  may  be  barred  by  the 
act  of  limitation.— ^c^  o/I802;  Frin,  Dig.  210. 

That  all  2;rand  jurors  shall  be  competent  witnesses  in  any  court  of  record  in 
this  State,  where  it  may  be  necessary,  on  account  of  any  thing  that  may  be 
given  in  evidence  before  them,  as  a  body  of  grand  jurors ;  any  law  to  the  con- 
trary notwithstanding. — Act  of  1812;  Prin.  Dig.  212. 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  judges 
of  the  superior  courts,  presiding  in  any  of  the  cases  aforesaid, (Ma/s  for  capi- 
tal  offences.,  and  where  the  party  may  be  sentenced  to  penitentiary  confinement.,) 
to  take,  or  cause  to  be  taken  down  in  writing,  a  memorandum  of  the  testimony 
of  all  witnesses  who  may  testify  in  said  cases,  which  said  memorandum,  taken 
as  aforesaid,  in  the  event  of  conviction  and  sentence  of  the  party  charged,  shall 
be  approved  by  the  court,  and  ordered  to  be  recorded. 

2.  In  all  cases  of  application  for  pardon  or  reprieve,  a  certified  copy  of  such 
evidence  shall  accompany  such  application. — Act  of  1819  ;  Prin.  Dig.  214. 

1.  All  laws  and  resolutions,  as  published  by  authority,  shall  be  held,  deemed 
and  considered  public  laws  and  resolutions  ;  and  the  several  courts  of  law  and 
equity  of  this  State,  shall  take  notice  thereof  as  such ;  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding. 

2.  The  certificate  or  attestation  of  any  public  officer,  either  of  the  State,  or 
of  any  county  thereof,  shall  give  sufficient  validity  or  authenticity  to  any  copy 
or  transcript  of  any  record,  document,  or  paper  of  file,  in  the  respective  offices 
under  their  control  or  management,  or  to  which  hey  may  be  lawfully  attached, 
to  admit  the  same  as  evidence,  before  any  court  of  law  or  equity  in  this  State ; 
Provided  nevertheless^  that  nothing  herein  contained  shall  be  so  construed  as  to 
prevent  any  of  the  judges  of  the  superior  or  inferior  courts  to  require  the  ori- 
ginal, or  that  it  be  accounted  for. — Act  o/  1819  ;  Prin.  Dig.  215. 

The  certificate  of  any  public  officer,  under  his  hand  and  seal  of  office,  if 
one  is  attached  thereto,  either  of  this  State  or  any  county  thereof,  in  relation 
to  any  matter  or  thing,  pertaining  to  their  respective  offices,  or  which  by  pre- 
sumption of  law,  properly  pertains  thereto,  shall  be  admitted  as  evidence,  be- 
fore any  court  of  law,  or  equity,  in  this  State ;  Provided  nevertheless^  that 
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nothing  in  this  act  contained,  shall  be  so  construed,  as  to  prevent  any  court 
to  require  the  production  of  the  original  to  which  said  certificate  may  apper- 
tain, or  that  it  may  be  accounted  for. — Act  of  1830;  Frin.  Dig.  220 . 

That  from  and  immediately  after  the  passage  of  this  act,  no  person  shall  be 
excluded  from  testifying  as  a  witness  in  any  of  the  courts  of  law  or  equity  in 
this  State,  or  deprived  of  his,  her,  or  their  oath  or  affirmation  touching  any 
matter  or  thing  where  an  oath  or  affirmation  is  necessary  to  secure  any  right 
or  interest  whatsoever,  by  reason  of  any  religious  opinion  such  person  or  persons 
may  entertain  or  express ;  Frovidedy  nothmg  in  this  act  shall  prohibit  such 
disabilities  going  in  evidence  to  the  jury  to  affect  the  credit  of  such  witness 
or  witnesses. — Act  184:1 -jpainp. p.  144. 

In  all  causes  now  pending,  or  which  may  hereafter  be  instituted,  in  any  of 
the  courts  ot  law  or  equity  m  this  State,  against  the  principal  and  securities,  or 
either  of  them,  on  any  official  bond  given  by  any  executor,  administrator,  or 
guardian,  or  any  other  public  officer  of  this  State,  it  shall  be  lawful  for  the  said 
courts  to  receive  as  evidence  of  the  fact  of  the  due  execution  of  such  bond,  a 
certified  copy  thereof,  made  by  the  proper  officer,  when  such  bond  is  of  file  or 
recorded,  which  copy  shall  be  sufficient  testimony  in  the  cause,  unless  the  same 
shall  be  denied  on  oath. — Act  of  1S23  ;  Prin.  Ulg.  217. 

19.  Where  the  attendance  of  any  person  shall  be  required  as  a  witness  in  any 
of  the  courts  aforesaid,  in  any  cause  depending  therein,  it  shall  be  the  duty  of 
the  clerks  of  the  said  courts  respectively,  on  application,  to  issue  writs  of  sub- 
poena directed  to  the  persons  whose  attendance  shall  be  required,  where  such 
persons  reside  within  the  county  in  which  such  cause  may  be  depending,which 
"writ  of  subpoena  shall  express  the  cause,  and  the  party  at  whose  suit  it  shall 
be  issued,  and  shall  be  served  on  such  witnesses  at  least  five  days  before  the 
court  to  which  it  shall  be  returnable,  and  which  writ  shall  be  served  by  a  she- 
riff*, constable,  or  some  private  person,  and  the  return  of  a  sheriff  or  constable 
of  such  service,  or  the  affidavit  of  any  private  person,  shall  be  sufficient  evi- 
dence that  such  subpoena  was  duly  executed. 

20.  Where  it  shall  appear  in  manner  aforesaid,  that  a  witness  in  any  cause, 
shall  have  beea  duly  summoned,  and  such  witness  shall  fail  to  appear,  it  shall 
be  the  duty  of  the  court,  on  motion,  to  issue  an  attachment  against  such  de- 
faulting witness,  returnable  to  the  next  court,  and  shall  fine  such  witness  in  a 
sum  not  exceeding  three  hundred  dollars,  unless  he  or  she  shall  make  a  suffi- 
cient excuse  for  such  non-attendance,  which  shall  be  judged  of  by  the  court ; 
but  shall  nevertheless  be  subject  to  the  action  of  the  person  at  whose  suit 
such  witness  shall  have  been  summoned,  for  any  damage  which  he,  she,  or 
they  may  have  sustained,  by  reason  of  such  non-attendance. 

21.  When  a  subposna  shall  be  served  on  any  witness,  in  conformity  to  this 
act,  it  shall  be  the  duty  of  such  person,  so  summoned  to  attend,  from  time  to 
time,  until  the  cause  in  which  such  witness  shall  have  been  summoned  is 
tried,  or  be  otherwise  discharged  by  the  court. 

22.  On  the  last  day  of  the  attendance  of  any  witness  in  each  term,  it  shall 
and  may  be  lawful,  on  application  of  such  witness,  to  exhibit  his  account  for 
attendance,  against  the  person  or  persons  at  whose  suit  he  or  they  may  have 
been  summoned,  and  the  judge  or  presiding  justice  sh till  examine  and  certify  the 
same  under  his  hand,  which  shall  be  countersigned  by  the  clerk,  w^hereupon 
such  account  so  certified,  shall  have  the  force  and  effect  of  an  execution,  and 
may  be  levied  by  the  sheriff  or  constable,  according  to  the  amount  thereof, 
off"  the  goods  and  chattels  of  such  party,  in  like  manner  as  in  cases  of  other 
executions.  Provided  nevertheless^  that  where  any  witness  shall  claim,  and 
levy  for  more  than  is  really  due,  such  witness  shall  forfeit  and  pay  to  the 
party  injured  four  times  the  amount  cf  the  sum  so  unjustly  claimed.     And  no 
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party  cast  in  any  suit  shall  be  taxed  for  more  than  the  cost  of  two  witnesses 
to  any  material  point  in  any  cause,  which  shall  be  specially  certified  by  the 
court  trying  the  same  ;  nor  shall  any  party  be  allowed  to  tax  costs  for  differ- 
ent witnesses  to  different  material  points,  where  the  same  witnesses  shall  be 
sufficient,  in  the  opinion  of  the  court,  to  prove  such  material  points. — Act  of 
1799  ;  Frin,  Big.  424. 

7.  Any  justice  of  the  peace  may  issue  summonses  for  witnesses  resident 
within  the  county  in  any  case  to  be  tried  before  him,  which  shall  be  served 
five  days  before  the  day  of  trial,  and  such  witnesses  sball  be  subject  to  a  fine 
not  exceeding  $10  for  default,  at  the  discretion  of  said  justice,  and  moreover 
be  liable  to  the  party  grieved  by  action,  in  any  court  having  jurisdiction  of 
the  same,  for  any  damages  he  may  sustain  by  such  default,  who  may  issue 
execution  for  the  amount  of  said  fine  ;  Provided  sufficient  excuse  shall  not  be 
made  at  or  before  the  next  court  day  ;  provided  also,  that  all  witnesses  duly 
summoned,  and  attending  said  court,  who  may  reside  out  of  the  district  where 
such  court  may  be  held,  shall  receive  seventy-five  cents  per  day  for  their  at- 
tendance, and  provided  also,  that  there  shall  not  be  taxed  in  the  bill  of  cost 
the  expense  of  more  than  two  witnesses  to  prove  the  same  fact ;  and  it  shall 
be  the  duty  of  all  persons  summoned  as  aforesaid,  to  attend  from  time  to  time 
until  the  cause  shall  be  determined,  or  they  be  otherwise  discharged  by  the 
court ;  and  all  fines  shall  be  paid  into  the  hands  of  the  inferior  court  for  the 
use  of  the  county. — Act  of  1811;  Prin.  Dig.  504, — And  see  Interrogatories. 

Witnesses  shall  first  be  examined  by  the  party  introducing  them,  then  cross- 
examined  by  the  adverse  party ;  further  examination  shall  not  be  had  but  by 
leave  of  the  court  first  obtained,  and  then  only  upon  the  declaration  of  the 
attorney  or  witness,  that  a  material  fact  has  not  been  stated,  to  which  all  fur- 
ther inquiries  shall  be  directed  ;  and  in  all  cases  in  which  more  than  one  at- 
torney is  retained  on  either  side,  the  examination  and  cross-examination,  shall 
be  conducted  by  one  of  the  counsel  only  ;  and  at  the  opening  of  the  case  both 
parties  shall  state  to  the  court  to  which  attorney  the  examination  and  cross- 
examination  of  witnesses  is  confined. — 74th  com.  law  rule. 

*  Subpoena, 

STATE  OF  GEORGIA,  )        ^      ^  r       -       r      -i 

Houston  County.        }      ^o  James  Lewis  of  said  county— greeting  : 

You  are  hereby  commanded  that,  laying  all  other  business  aside, 
you  be  and  appear  at  the  Superior  Court,  to  be  held  in  and  for  said 
county,  on  the  fourth  Monday  in  October  next,  then  and  there  to  be 
sworn  as  a  witness  for  the  plaintiff,  in  the  cause  of  John  Doe  against 
Richard  Roe,  in  an  action  of  Assumpsit  in  said  court  pending.  Herein 
fail  not,  under  the  penalty  of  the  law. 

Witness,  the  honorable  Hugh  Burnsy  one  of  the  judges  of  the  Su- 
perior Courts;  this  May  1,  1846.  James  Holdfast,  C.  S.  C. 

That  from  and  after  the  passage  of  this  act,  in  the  superior  and  inferior  courts 
of  this  State,  it  shall  not  be  necessary  for  the  judge  or  presiding  justice  to 
examine  and  sign  the  accounts  of  witnesses,  serving  under  subpoenas,  as  is 
now  required  by  law  ;  but  the  same  being  examined  and  signed  by  the  Clerk 
of  such  court,  shall  have  the  same  force  and  effect  as  now  directed  by  law. — 
Act  of  1842  ;  pamp.  p.  167. 

Affidavit  of  Witness, 
STATE  OF  GEORGIA,  ^      Personally  appeared  before  me,  James  Mack,  a 
Bomton  County.        ^  justice  of  the  peace,  in  and  for  said  county,  James 
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Lewis,  who  being  duly  sworn,  deposeth  and  'saitli,  that  he  attended 
the  court  six  days  on  the  within  writ  of  subpcena. 
Amount  due,  $4  50. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  Oct.  30,  1846.  >  JAMES  LEWIS. 

James  Mack,  J.  P.  j 

Examined  and  allowed,  October  30,  1846. 

James  Holdfast,  C.  S.  C.  ' 

1.  That  from  and  after  the  passing  of  this  act,  when  any  deed  bond,  note, 
or  other  writing  which  it  may  be  necessary  to  use  as  testimony  in  any  cause 
which  now  is,  or  may  be  hereafter  pending  in  any  of  the  superior  or  inferior 
courts  oi  this  State,  may  be  in  the  possession  of  any  person  not  a  party  to  said 
cause,  and  not  resident  within  the  county  in  which  said  cause  is  pending,  the 
clerk  of  the  court  in  which  said  cause  is  pending,  shall,  upon  the  application 
of  the  party,  or  his  attorney,  desirous  of  procuring  ^ch  testimony,  issue  a 
subpoena  daces  tecum,  directed  to  the  person  having  such  deed,  bond,  note,  or 
other  writing  in  his  possession,  and  requiring  him  to  be  and  appear  at  the  next 
term  of  said  court,  and  to  bring  with  him  into  said  court  the  paper  desired  to 
be  used  as  testimony,  which  said  subpcena  duces  tecum  shall  be  served  thirty 
days  before  the  court  to  which  it  is  made  returnable  by  a  sheriff,  constable,  or 
some  private  person  ;  and  the  return  of  the  sheriff,  constable,  of  such  service, 
or  the  aiiidavit  of  such  private  person,  shall  be  sufficient  evidence  that  the 
subpoena  was  duly  served. 

2.  Whea  a  subpoena  shall  be  issued  and  served  in  terms  of  the  first  section 
of  this  act,  and  the  person  whose  attendance  is  hereby  required  shall  fail  to 
comply  with  the  requisitions  thereof,  it  shall  be  the  duty  of  the  court,  on  mo- 
tion, to  issue  an  attachment  against  such  defaulting  witness,  returnable  to  the 
next  term  of  said  court,  and  shall  fine  such  witness  in  a  sum  not  exceeding 
three  hundred  dollars,  unless  he  or  she  shall  make  a  sufficient  excuse  for  such 
failure,  which  shall  be  judged  of  by  the  court,  but  shall  nevertheless  be  sub- 
ject to  the  action  of  the  person  at  whose  suit  such  witness  shall  have  been  sum- 
moned, for  any  damage  which  he,  she,  or  they  may  have  sustained  by  reason  of 
such  failure :  Provided,  nevertheless ,  that  if  the  person  so  subpoenaed  shall,  with- 
in ten  days  after  the  service  of  said  subpoena,  deliver  to  the  party  at  whose  in- 
stance the  subpoena  was  sued  out,  or  his  attorney,  or  file  in  the  office  of  the 
clerk  of  the  court  from  which  such  subpoena  issued,  the  paper,  the  production 
of  which  is  required  by  such  subpoena,  or  shall  deliver  to  the  said  party,  or 
his  attorney,  or  shall  file  in  the  said  office,  his  affidavit  that  the  said  paper  is 
not  in  his  power,  custody,  possession  or  control,  nor  was  it  at  the  time  of  serv- 
ing said  subpoena,  then,  and  in  that  case,  such  delivery  or  filing  of  the  paper 
so  sought  as  aforesaid,  or  of  such  affidavit,  shall  be  considered  in  full  and  com- 
plete compliance  with  the  requisitions  of  such  subpcena  duces  tecum. 

3.  In  any  cause  now  pending,  or  which  may  hereafter  be  pending,  in  jhe 
superior  or  inferior  courts  of  this  state,  where  any  party  shall  pursue  the  course 
hereinbefore  pointed  out,  but  who  is  unable  thereby  to  procure  suchvrritten  in- 
strument, such  party  shall  be  permitted  to  go  into  parol  evidence  of  the  con- 
tents of  such  written  instrument. — Act  of  1829  ;  JPrin.  Dig.  218. 

Subpcena  Duces  Tecum, 
STATE  OF  GEORGIA,  ^       To  James  Kent,  of  the  County  of  Macon--' 

Houston  County.         r  p-reetino"  * 

You  are  hereby  commanded  and  required,  that  laying"  all  other  busi- 
ness aside,  you  be  and   appear,  at  the  Superior  Court,  to  be  held  in 
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and  for  the  County  of  Houston,  on  the  fourth  Monday  in  October  next ; 
and  bring  with  you,  and  produce  in  said  court,  a  deed  of  conveyance^ 
for  lot  of  land  number  forty -nine ,  in  the  tenth  district  of  Houston 
County')  from  John  Doe  to  Richard  Roe,  which  deed  is  dated,  the  first 
day  of  January,  eighteen  hundred  and  forty-six  ;  which  is  intended  to 
be  used  as  evidence  by  the  plaintiff,  in  an  action  of  Ejectment,  pend- 
ing in  said  court;  in  which  action  Charles  Smith,  ex,  dem.  Roger  CooJcj 
IS  plaintiff,  and  John  West  casual  ejector,  and  Timothy  House,  tenant 
in  possession,  are  defendants.  Herein  fail  not,  under  the  penalty  of 
the  law. 

Witness,  the  honorable  Hugh  Burns,  Judge  of  said  court,  this  May 
1,  1846.  James  Holdfast,  C.  S.  C. 

Affidavit  of  Witness. 

STATE  OF  GEORGIA,  "i      In  person  appeared  before  me,  Samuel  Jame- 
Macon  County.  ^  son,  a  Justice  of  the  Peace,  in  and  for  said  county, 

James  Kent,  who  being  duly  sworn,  deposeth  and  saith,  in  answer  to 
a  subpoena  Duces  Tecum,  this  day  served  on  said  deponent,  that  he  hath 
not  now,  nor  had  he  in  his  possession,  at  th'e  time  of  the  service  of  said 
subpoena,  a  Deed  for  lot  of  land,  number  forty-nine,  in  the  tenth  dis- 
trict of  Houston  county,  from  John  Doe  to  Richard  Roe,  dated  the  first 
day  of  January  eighteen  hundred  and  forty-six  ;  nor  is  said  deed  in  his 
power,  custody,  possession  or  control,  in  any  way,  or  manner  what- 
ever. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  5,  1846.  V    '  '  JAMES   KENT. 

^Samuel  Jameson^  J.  P.       j 


Interrogatories, 

That  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  where  any  wit- 
ness resides  out  of  the  State  or  out  of  the  county,  or  where  any  witness  re- 
sides within  the  same,  and  being  a  seaman,  patroon  of  a  boat,  stage  driver, 
mail  carrier,  aged  or  infirm  person,  and  in  all  other  cases  where  the  evidence  of 
any  witness  can  not  be  duly  obtained,  in  which  his  or  her  testimony  may  be 
required  in  any  case,  it  shall  be  lawful  for  either  party  on  giving  at  least  ten 
days'  notice  to  the  adverse  party,  or  his,  her  or  their  attorney,  accompanied 
with  a  copy  of  the  interrogatories  intended  to  be  exhibited,  to  obtain  a  com- 
mission from  the  clerk  of  the  court  in  which  the  same  may  be  required,  direct- 
ed to  certain  commissioners,  to  examine  all  and  every  such  witness  or  wit- 
nesses, on  such  interrogatories  as  the  parties  may  exhibit,  and  such  examination 
shall  be  read  on  the  trial,  on  the  motion  of  either  party,  any  rule,  order,  or  law 
to  the  contrary  notwithstanding. — Act  of  1811;  Prin.  Dig.  211. 

23.  Where  any  witness  resides  out  of  the  State,  or  out  of  any  county  in 
which  his  testimony  may  be  required  in  any  cause,  it  shall  be  lawful  for  either 
party,  on  giving  at  least  ten  days'  notice  to  the  adverse  party,  or  his,  her,  or 
their  attorney,  accompanied  with  a  copy  of  the  interrogatories  intended  to  be 
exhibited,  to  obtain  a  commission  from  the  clerk  of  the  court  in  which  the 
same  may  be  required,  directed  to  certain  commissioners,  to  examine  all  and 
every  such  witness  or  witnesses,  on  such  interrogatories  as  the  parties  may  ex- 
hibit; and  such  examination  shall  be  read  at  the  trial,  on  motion  of  either  par- 
ty.—^c/  of  1799  ;  Prin.  Dig.  425. 
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jvifoTE. — It  is  usual,  in  practice,  where  it  is  convenient,  for  the  opposing  oounset  to  waive 
the  necessity  of  notice,  copy  interrogatories  and  the  original  interrogatories  remaining  in 
the  clerk's  othce  the  time  required  by  the  statute,  crossing  them  at  once,  and  making 
the  following  entry,  upon  the  original  interrogatories :  "  Copy  and  notice  waived.  Let  com- 
mission issue,  upon  application.     May  1,  1S46." 

SIMON  WAKE,  Deffs  AtVy. 

2.  Where  any  convict  confined  in  the  penitentiary  is  a  witness  in  any  civil 
cause,  depending  in  any  court  of  this  State,  and  his  testimony  required,  the 
same  shall  be  taken  by  commission,  and  read  at  the  trial  of  such  civil  cause  ; 
and  in  no  civil  case  shall  such  convict  be  removed  from  the  penitentiary  to 
o-ive  personal  attendance  at  court.  But  before  such  ctommission  issues,  the 
party,  or  his  or  her  attorney,  requiring  such  commission,  shall  file  an  affida- 
vit, with  the  record  of  the  proceedings,  that  the  convict  to  be  examined  is  a  ma'- 
terial  witness  in  the  cause. — Act  of  1816  ;  Prin,  Dig.  617. 

Party's  Affidavit, 
STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  James  Mack, 
Hoitston  County.  ^  ^  Justice  of  the  Peace  in  and  for  said  county, 
John  Doe  J  who  being  duly  sworn,  deposeth  and  saith  that  he  has  com- 
menced his  action  of  Jissumpsit  in  the  Superior  Court  of  said  county, 
against  Richard  Roe  ;  that  said  action  is  now  pending  and  undeter- 
mined in  said  court,  and  that  Charles  Smith,  a  convict  in  the  peniten- 
tiary, is  a  material  witness  for  deponent  in  said  action,  and  that 
deponent  desires  to  take  the  testimony  of  said  Charles  Smith,  by  com- 
mission, according  to  the  statute  in  such  case  made  and  provided. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  >  JOHN   DOE. 

James  Macky  J.  P.         J 


1.  From  and  after  the  passage  of  this  act,  when  the  testimony  of  any  fe- 
male shall  or  may  be  required  in  any  of  the  superior  or  inferior  courts  which 
may  be  held  in  this  State,  criminal  cases  only  excepted,  it  shall  and  may  be 
lawful  for  either  party,  on  giving  at  least  ten  days'  notice  to  the  adverse  party, 
or  his,  her,  or  their  attorney,  accompanied  with  a  copy  of  the  interrogatories 
intended  to  be  exhibited,  to  obtain  a  commission  from  the  clerk  of  the  court 
in  w^hich  the  same  may  be  required,  directed  to  certain  commissioners,  to  ex- 
amine all  and  every  such  witness  or  witnesses,  on  such  interrogatories  as  the 
parties  may  exhibit ;  and  such  examination  shall  be  read  at  the  trial  on  mo- 
tion of  either  party. 

2.  If  any  person  as  above  recited  shall  refuse  to  appear  before  commission- 
ers appointed  to  take  her  or  their  examination,  or  appearing,  shall  refuse  to 
answer  such  legal  interrogatories  as  shall  be  annexed  to  said  commission, 
and  exhibited  to  her  or  them,  it  shall  be  lawful  for  either  of  said  commission- 
ers, or  the  party  upon  w^hose  application  the  said  commission  was  issued,  to 
proceed  in  conformit}?-  to  the  laws  now  in  force,  pointing  out  the  mode  of  pro- 
ceeding in  cases  of  failure  or  refusal  to  attend,  or  answer  interrogatories,  in 
other  cases.— ^c^  of  1829  ;  Prin.  Dig.  219. 

1.  That  if  the  testimony  of  any  persons  residing  within  the  said  State  shall 
be  required  in  any  suit  pending  in  any  court  of  record  in  either  of  the  United 
States,  and  he,  she,  or  they  shall  refuse  to  appear  before  commissioners  ap- 
pointed to  take  his  or  her  examination,  under  a  commission  properly  issued 
and  authenticated  agreeably  to  the  laws  and  rules  of  the  courts  of  the  State 
from  which  it  shall  be  sent,  or  appearing,  shall  refuse  to  answer  to  such  legal 
interrogatories  as  shall  be  annexed  to  said  commission,  and  exhibited  to  him, 
her,  or  them,  it  shall  be  lawful  for  either  of  the  said  commissioners,  or  the 
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party  upon  whose  application  the  said  commission  was  issued,  to  apply  to  any 
judge  of  the  superior  courts  of  this  State,  or  justice  of  the  inferior  court  of 
the  county  within  which  such  person  whose  testimony  is  required  may  re- 
side, and  upon  producing  before  him  such  commission,  and  his  being  satisfied 
of  its  regularity,  and  on  affidavit  being  made  of  such  refusal,  he  shall  issue  a 
subposna  in  the  usual  form,  directed  to  such  person  or  persons  as  aforesaid, 
requiring  him,  her,  or  them,  to  be  and  appear  before  the  said  commissioners 
at  a  certain  time  and  place,  to  answer  to  such  legal  interrogatories,  as  may  be 
annexed  to  the  said  commission,  and  then  exhibited  to  him  :  Provided,  that 
he  shall  not  be  required  to  attend  such  examination,  and  give  answer  to  the 
said  interrogatories,  within  less  than  two  days  after  the  service  of  the  said 
subpoena,  neither  shall  he  be  obliged  to  attend  for  such  examination  out  of 
the  county  where  he  resides,  nor  more  than  ten  miles  from  the  place  of  his 
residence,  and  upon  due  service  of  the  said  subpoena  upon  such  person  or  per- 
sons, the  same  shall  be  returned  to  the  commissioners  on  or  before  the  time 
appointed  for  the  examination  and  the  service  of  such  subpoena,  proven  by  the 
return  of  the  proper  officer  ;  and  on  the  refusal  or  neglect  of  such  person  or 
persons  to  comply  with  its  mandate,  endorsed  on  or  annexed  to  the  said  sub- 
poena, and  return  to  the  superior  or  inferior  court,  as  the  case  may  require, 
of  the' county  in  which  such  person  or  persons  reside,  he,  she,  or  they  shall 
be  subject  for  such  neglect  or  refusal  to  all  the  pains  and  penalties  to  which 
such  person  or  persons  would  have  been  subject  for  a  similar  default  in  any 
cases  pending  in  the  courts  of  this  State. 

2.  The  person  or  persons  whose  evidence  shall  be  required  as  aforesaid, 
shall,  if  they  or  any  of  them  shall  require  the  same,  be  entitled  to  the  .same 
fees  or  pay  as  persons  summoned  to  o-ive  evidence  in  the  superior  or  inferior 
courts  of  this  State. — Act  of  1794  ;  Prin.  Dig.  209. 

That  all  the  provisions  of  the  said  recited  act,  (^act  o/1794,)  be,  and  the 
same  are  hereby  extended  to  the  cases  of  the  persons  who  may  refuse  to  ap- 
pear before  the  commissioners,  and  give  evidence  under  commissions  issued 
from  any  of  the  counties  of  this  State. — Act  of  1839  ;  pamp.  p.  145. 

Party's  Affidavit. 
"STATE  OF  GEORGIA,  'i  Jn  persoii  appeared  before  me,  James  Mackj  a 
Houston  County.  ^  Justice  of  the  Peace  in  and  for  said  County,  John 
Doe^  who  being  duly  sworn,  deposeth  and  saith,  that  he  hath  com- 
menced in  the  Circuit  Court  of  the  State  of  South  Carolina^  Chester- 
field district  ^  his  action  of  Assumpsit  ageiinst  Richard  Roe  ;  that  said 
action  is  now  pending  and  undetermined  in  said  Court ;  that  Charles 
Smith,  of  the  county  and  State  first  aforesaid,  is  a  material  witness  for 
deponent  in  said  action  of  Assumpsit  ;  that  a  Commission  (having  cer- 
tain interrogatories  thereto  annexed,)  in  legal  and  proper  form,  agree- 
ably to  the  laws  of  South  Carolina,  issued  in  said  case,  to  take  the 
testimony  of  said  Charles  Smith  ;  that  said  Commission  has  been  pre- 
sented to  Robert  Thomas  and  James  Jones,  commissioners,  who  have 
required  the  personal  attendance  of  said  Charles  Smith,  by  subpoena, 
that  his  testimony  might  be  taken  to  said  interrogatories ;  that  said 
Charles  Smith  poshively  refuses  and  neglects  to  appear  before  said  com- 
missioners for  examination,  as  required. 

Sworn  to  and  subscribed,       ^ 
before   me,  this  May  I,  184G.   C  JOHN  DOE. 

James  Mack^  J.  P.  j 

1.  That  when  any  witness  shall  fail,  refuse,  or  neglect  to  appear  before 
commissioners,  for  the  purpose  of  answering  interrogatories  appended  to  a 
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commission  issuing  from  any  court  in  this  State,  in  which  court  the  case  may 
be  pending,  for  which  said  interrogatories  are  intended  to  be  taken,  upon  the 
application  of  the  commissioners  therein  named,  it  shall  and  may  be  lawful 
for  the  party  at  whose  instance  said  interrogatories  are  to  be  taken,  his,  her, 
or  their  attorney,  or  for  either  of  the  commissioners  to  make  affidavit  of  such 
failure,  refusal  or  neglect,  and  upon  application  made  to  any  judge  of  the  su- 
perior or  justice  of  the  inferior  court,  of  any  circuit  or  county  in  which  said 
"witness  may  be  when  applied  to,  to  be  examined,  accompanied  with  such  affi- 
davit, to  issue  an  order  to  all  and  singular  the  sheriffs,  constables,  and  coro- 
ners of  this  State,  commanding  them  to  bring  said  witness  before  him  ;  and 
upon  such  judge  or  justice  being  satisfied  of  the  legality  of  such  interrogato- 
ries, it  shall  be  the  duty  of  such  judge  or  justice  to  order  the  officer  having 
said  witness  in  custody,  to  deliver  said  witness  to  the  jailer  of  such  county, 
and  be  by  the  said  jailer  confined  \n  the  common  jail  of  said  county,  until 
he  or  she  shall  answer  the  interrogatories  propounded  to  him  or  her,  to  said 
commission  attached. 

2.  That  nothing  herein  contained  shall  be  so  construed  as  to  prevent  the 
court  from  which  said  commission  issued,  from  punishing  said  witness  for 
contempt  of  said  court. — Act  of  1840  ;  pamp.  p.  Ill, 

Party's  Affidavit, 

STATE  OF  GEORGIA,  ^  Jn  person  appeared  before  me,  James  Mack,  a 
Houston  County.  ^  Justice  of  the  Peace,  in  and  for  said  county,  John 
Doe,  who  being  duly  sworn,  deposelh  and  saith,  that  he  has  com- 
menced his  action  of  Assumpsit  in  the  Superior  Court  of  the  county  of 
Dooly,  in  said  Stale,  against  Richard  Roe,  which  action  is  now  pending 
and  undetermined  in  said  court ;  that  a  commission,  with  certain 
interrogatories  thereto  annexed,  issued  from  said  court,  in  conformity 
to  law,  to  take  the  testimony  of  Charles  Smith,  of  the  county  of 
Houston,  a  material  witness  in  said  case  on  the  part  of  deponent ;  that 
said  commission  has  been  presented  to  RoheH  Thomas  and  James  Jones ^ 
as  Commissioners  ;  that  said  Commissioners  have  required  the  personal 
attendance  of  said  Charles  Smith  by  subpoena,  that  his  examination 
might  be  taken  ;  but  said  Charles  Smith,  Avithout  any  legal  excuse, 
fails,  refuses,  and  neglects  to  appear  before  said  commissioners  for  the 
purposes  aforesaid. 

Sworn  to  and  subsciibed,    1 
before  me,  this  J^ay  1,1846.    V  '  JOHN  DOE. 

James  Mack,  J.  P.  j 

Order, 

STATE  OF  GY^OKGlk— HOUSTON  COUNTY. 
In  Chambers,  May  1,  1846. 

To  all  and  singular,  the  sheriffs,  constables  and  coroners,  of  this 
State  : 

Whereas,  I  have  been  informed,  by  the  affidavit  of  John  Doe,  this 
day,  made  before  James  Mack,  a  justice  of  the  peace,  in  and  for  said 
county,  that  said  John  Doe  has  commenced  his  action  of  Assumpsit,  in 
the  Superior  Court  of  the  county  of  Dooly,  against  Richard  Roe  ;  that 
said  action  is  now  pending  and  undetermined,  in  said  court,  that  a 
commission,  with  certain  interrogatories  thereto  annexed,  issued  from 
said  court,  in  conformity  to  law,  to  take  the  testimony  of  Charles 
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Smithy  of  ttre  county  of  Houston^  a  material  witness  in  said  case,  on 
the  part  of  the  deponent ;  that  said  commission  has  been  presented  to 
Robert  Thomas  and  James  Jones^  as  commissioners ;  that  said  com- 
missioners have  required  the  personal  attendance  of  said  Charles  Smith, 
by  subpoena,  that  his  examination  might  be  taken,  but  said  Charles 
Smithy  without  legal  excuse,  fails^  refuses  and  neglects  to  appear 
before  said  commissioners,  for  the  purposes  aforesaid  :  you,  and  each 
of  you,  are,  therefore,  hereby  commanded  to  arrest  him,  the  said 
Charles  Smithy  forthwith,  and  bring  him  before  me,  at  Perry ^  by  ten 
o'clock  of  the  forenoon  of  the  second  instant,  (to-morrow^)  that  he  may 
be  dealt  with  as  the  law  directs.     Herein  fail  not. 

Giv€7i  under  my  hand  and  official  signature,  this  May  1,  1846. 

Robert  Willis,  J.  I.  C. 


7.  And  when  any  witness  resides  out  of  the  county,  whose  evidence  may 
be  material  for  either  party  in  any  cause  pending  in  the  said  justice's  court,  it 
shall  and  may  be  lawful  for  the  party  wishing  to  obtain  such  testimony  to 
obtain  a  commission  from  the  justice  issuing  the  summons,  first  giving  the 
adverse  party,  his  agent  or  attorney,  five  days'  notice,  accompanied  with  a 
copy  of  the  interrogatories  intended  to  be  exhibited,  which  commission  shall 
be  directed  to  any  two  or  more  freeholders,  one  of  whom  shall  be  a  justice  of 
the  peace,  to  .examine  on  oath  all  and  every  such  witness  or  witnesses  ;  and 
such  examination,  when  so  taken,  shall  be  sealed  up  by  the  commissioners, 
and  directed  to  the  magistrate  by  whom  it  was  issued,  and  on  returning  the 
same,  shall  swear  that  it  has  undergone  no  alteration  from  the  time  of  his 
receiving  it  of  the  commissioners  ;  and  the  com.mission  and  the  interrogatories 
so  issued,  executed,  and  returned,  shall  be  read  on  the  trial  at  the  instance  of 
either  party. — Act  of  1811 ;  Frin.  Dig.  504. 

Comfnissioii, 

STATE  OF  GEORGIA    )      ^y  ^^^^^  Mack,  one  of  the  Justices  of  the 
„     ,     ^      ,        '   >  the  Peace,  in  and  for  the  619th  district, 

}  G.  M.  of  said  county. 

To  Esq'rs — Greeting  : 

Whereas,  there  is  a  certain  matter  of  controversy,  pending  in  the 
justices'  court,  in  and  for  the  619th  district,  G.  M.,  between  John  Doe, 
plaintiflf,  and  Richard  Roe,  defendant ;  and  whereas,  Robert  Truth  is 
a  material  witness  for  the  plaintiff,  and  cannot  attend  said  court  with- 
out manifest  inconvenience  :  now,  know  ye,  that  we,  reposing  especial 
trust  and  confidence  in  your  prudence  and  fidelity,  have  appointed 
you,  or  any  two  or  more  of  you,  (one  being  a  justice  of  the  peace,) 
who  are  hereby  authorised  and  required  to  cause  the  said  Robert  Truth,y 
personally  to  come  before  you,  and  after  being  duly  sworn,  to  examine 
him  concerning  the  said  suit,  agreeably  to  the  interrogatories  hereunto 
annexed  ;  and  the  answers  to  the  same  being  plainly  and  distinctly 
written,  you  are  to  send  closed  up,  under  your  hands  and  seals  to  our 
said  court,  to  be  held  on  the  first  Saturday  in  July  next,  together 
with  this  writ. 

Witness  my  hand  and  seal,  this  May  1,  1846, 

James  Mack,  J.  P.     [L.  S.] 
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Notice  of  Copy  Interrogatories, 
JOHN  DOE     ^Debt  in  Justice's  Court,  619th  district,  G.  M.,  copy 
iHCHARD  ROE.i      Interrogatories  and  Notice. 

The  defendant  is  hereby  notified,  that  I  have  this  day,  filed  in  the 
office  of  James  Mack,  one  of  the  Justices  of  the  Peace  for  said  district, 
the  original  Interrogatories,  (directed  to  Robert  Truth,  the  witness  to 
be  examined,)  of  which  the  annexed  is  a  copy^  and  that  commission 
will  be  applied  for,  agreeably  to  the  statute  in  such  case  made  and 
provided ;  this  May  1,  1846.  John  Doe,  Pl^f' 

Oath  of  the  Pei^son  Returning  the  Packet, 

You  do  solemnly  swear,  that  you  received  this  packet  from  the 
commissioners,  (or  one  of  them,)  that  it  has  undergone  no  alteration 
from  the  time  of  your  receiving  it,  and  that  it  has  been  in  your  pos- 
session ever  since — so  help  you  God. 


Commission  in  the  Superior  Court. 
STATE  OF  GEORGIA,  ^  gy  his  honor  James  Wiltcins,  one  of  the  Judges  of 

Houston  County.        ^     " the  Superior  Comts  of  sdiid  StMe, 
To  Esq'rs — greeting  : 

Whereas,  there  is  a  certain  matter  of  controversy,  now  pending  in  the 
Superior  Court,  for  said  county,  between  John  Doe,  plaintiff,  and  RicJi- 
ard  Roe,  defendant ;  and  whereas,  Robert  Truth  is  a  material  witness 
in  said  suit,  and  cannot  attend  our  said  court,  in  person,  without  mani- 
fest inconvenience  : 

JYow,  Icnow  ye,  That  we,  reposing  special  trust  and  confidence  in 
your  prudence  and  fidelity,  have  appointed  you,  and  you,  or  any  two, 
or  more  of  you,  are  hereby  authorised  and  required  to  cause  the  said 
Robert  Truth,  personally,  to  come  before  you,  and  after  being  duly 
sworn,  to  examine  him  concerning  the  said  suit,  agreeably  to  the 
Interrogatories  hereunto  annexed  ;  and  the  answers  to  tlie  same  being 
plainly  and  distinctly  written,  you  are  to  send  the  same,  closed  up, 
under  your  hands  and  seals,  to  our  said  court,  to  be  held  on  the  fourth 
Monday  in  October  next,  together  with  this  writ. 

Witness  my  hand  and  seal  of  office,  this  May  1,  1846. 

James  Holdfast,  C.  S.  C.  [L.  S.] 

Direct  Interrogatories, 

JOHN  DOE       >  .       7r  r.  ^ 

vs  >      Assumpsit  m  Houston  Superior  Court.         -v 

RICHARD  ROE.  3  ^ 

■of 

Interrogatories  to  be  exhibited  to  Robert  Truth,  a  material  witness 
on  the  part  of  the  plaintiff,  and  who  resides. out  of  the  county  of 
Houston, 

Int,  1.  Do  you  know  the  parties? 

Int.  2.  Please  state  all  you  know,  or  have  heard  the  defendant  say, 
about  his  owing  the  plaintiff  money  ;  when  was  it?  How  much  did 
the  defendant  say  he  owed  the  plaintiff? 

Int,  3.  State  fully,  and  at  large,  all  you  know  or  have  heard  the 
defendant  say,  that  will  benefit  the  plaintiff,  as  if  particularly  interro- 
gated thereto.  Simon  Wake,  PPff^s  MPy. 
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Cross  Interrogatories, 

Int.  1.  Did  not  the  defendant  say,  in  the  conversation  of  which  you 
testify,  that  he  had  paid  the  plaintiff  'dW  he  ever  owed  him? 

Int.  2.  Do  you  not  know,  from  what  you  have  heard  the  plaintiff 
say,  that  the  defendant  has  payed  him  all  the  money  he  ever  owed 
him  ? 

Int.  3.  State,  fully  and  particularly,  all  you  know,  or  have  heard 
the  plaintiff  say,  that  will  benefit  the  defendant^  as  if  particularly  in- 
terrogated thereto.  James  Watts,  Beffs  Att^y, 

Answers  to  the  Direct  Interrogatories, 

STATE  OF  GEORGIA— 5Ifi-B  COUNTY. 

JOHN  DOE      /  .  . 

vs  >      Assummit  in  Houston  Superior  Court. 

RICHARD  ROE.  \  ^  ^ 

By  virtue  of  a  Commission,  to  us  directed,  from  the  honorable  Su- 
perior Court  of  Houston  county,  we  have  caused  Robert  Truth,  the 
witness  in  said  commission  named,  to  come  before  us,  and  being  duly 
sworn  true  answers  to  make,  to  certain  interrogatories  to  said  com- 
mission attached,  deposeth  and  answereth  as  follows,  to  wit : 

To  the  first  direct  interrogatory,  he  ansv/ers — I  do. 

To  the  second   direct  interrogatory,    he  answers — I  was    at  Pace's 
store,  in  this  county,  on  Saturday  last,    and  had   a  conversation   with 
the  defendant,  relative  to  a  suit  instituted  against  him  by  the  plaintiff 
in  Houston  Superior  Court,  in  which  conversation  he  said,  he  owed 
the  plaintiff  one  hundred  dollars  borrowed  money. 

To  the  third  direct  interrogatory,  he  answers^ — I  know  nothing  more 
that  will  benefit  the  plaintiff. 

Ansivers  to  the  Cross  Interrogatories, 

To  the  first  cross  interrogatory,  he  answers — If,  in  our  conversation, 
the  defendant  said  he  had  paid  ihe  plaintiff,  I  do  not  recollect  it.  I 
did  not  so  understand  him. 

To  the  second  cross  interrogatory,  he  answers — I  do  not  recollect 
haying  heard  the  'plaintiff  say  the  defendant  had  paid  him  all  he 
owed  him. 

To  the  third  cross  interrogatory,  he  answers — 1  know  nothing  more 
that  will  benefit  the  defendant. 

Answered,  subscribed  and  sworn  to, "] 

before  us,  this  May  1,  1846.         '  TPTTTW 

CHARLES  SMITH,  ComV.      \  ROBEKl    IKUIH. 

JOHN  JACKSON,  Com'r.        J 

Directions. 

1st.  Fill  up  the  blank  left  in  the  commission  with  the  names  of  the  commissioners;  the 
u^.  hames  should  be  w.ritten  out  in  full. 

i^f  2d.  There  must  not  be  less  than  two  commissioners  ;  they  should  be  substantial,  respect- 

''-  able  men. 

3d.  The  answers  may  be  written  on  a  separate  sheet  of  paper,  if  (as  is  generally  the  case) 
that  which  contains  the  interrogatories  is  not  sufficiently  large,  and  attached  to  the  com- 
mission ;  but  they  must  not  be  in  the  hand- writing  of  any  of  the  parties,  or  of  any  attorney 
engaged  in  the  case,  nor  must  they  be  previously  written  by  any  such  person,  and  then 
transcribed, 

4th.  Direct  the  packet  thus : 


li 
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JOHN  DOE        >  ^  .,   .        rr  «  .         ^ 

vs.  /■     assumpsit  in  Houston  Superior  Court. 

RICHARD  ROE.  > 

To  the  Clerk  of  the  Superior  Court  of  Houston  County,  Perry ^ 

Georgia. 


5th.  The  packet  must  be  sealed  with  as  many  seals,  as  there  are  commissioners  ;  each 
commissioner  must  write  his  name  across  one  of  the  seals. 

6th.  The  packet  may  be  forwarded  by  mail;  if  that  course  is  taken,  the  commissioners, 
or  one  of  them,  must  deliver  it  to  the  Post  Master,  who  enters  upon  it  "  Received,  Macon, 
Bibb  County,  (Ga.)  from  the  hands  of  Charles  Smith,  one  of  the  commissioners,  this  pack- 
et to  be  forwarded  by  due  course  of  mail,  this  May  1,  1846." 

Stepheiv  Bean,  P.  M.  at  Macon. 

7th.  The  Post  Master,  at  the  place  to  which  the  packet  is  directed,  and  where  it  is  to  be 
used,  must  bring  it  into  court,  and  swear,  "  that  it  came  to  his  office^  by  due  course  of  mail ; 
has  been  in  his  possession  ever  since,  and  has  remained  unopened  and  unaltered.  (It  is  not 
the  practice  in  all  the  circuits  to  require  the  P.  M.  to  be  sworn.) 

8th.  The  packet  may  be  returned  by  some  private  person  ;  in  this  case,  he  will  have  to 
swear,  "  that  he  received  it  from  the  hands  of  the  commissioners  (or  one  of  them) ;  that  it 
has  remained,  unopened  and  unaltered,  in  his  possession  ever  since." 

9th.  When  the  packet  is  presented  in  court,  and  received,  the  party  must  move  the  court 
for  leave  to  open  it.     The  clerk  makes  the  following  entry  on  the  packet : 

'*  Received,  on  the  usual  oath  of  John  Doe,  and  leave  to  open,  granted;  this  Ma'^  1, 
1846." 

James  Holdfast,  C,  S.  C. 

When  a  cause  is  proceeding  ex  parte  to  a  jury,  interrogatories  may  be  served 
by  depositing  a  copy  with  the  clerk,  and  posting  a  notice  to  that  effect  in  his 
office,  addressed  to  the  party  in  default,  ten  days  before  issuing  out  a  commis- 
sion. No  exception  to  a  vv'ritten  interrogatory  on  the  ground  that  it  is  a  lead- 
ing question  shall  prevail,  unless  it  be  filed  with  the  interrogatories  before  the 
issuing  of  the  commission. — 46th  com.  law  rule. 

All  objections  to  the  execution  and  return  of  interrogatories  on  appeal  trials  ; 
the  form  of  the  commission,  or  service  of  notice,  must  be  made  by  the  party 
seeking  to  avail  himself  of  them,  before  the  cause  has  been  submitted  to  the 
jury,  or  they  will  not  be  heard  by  the  court :  provided  that  the  said  interroga- 
tories have  been  twenty-four  hours  in  the  clerk's  office  ;  and  if  they  have  re- 
mained in  the  possession  of  the  party  intending  to  use  them,  they  shall  be  com- 
municated to  the  adverse  party  before  the  cause  is  called  for  trial. — 47th  com. 
law  rule. 

Commissions  may  issue  in  blank  in  so  far  as  relates  to  the  names  of  the 
commissioners,  but  the  names  of  the  witnesses  intended  to  be  examined,  shall 
be  distinctly  specified  in  the  notice  served  upon  the  adverse  party,  preparatory 
to  issuing  the  commission.  See  23d  section  of  the  judiciary  of  1799.— In 
Prince,  the  22d  section,  425th  p^e. — 2Sth  com.  law  rule. 

The  time  to  be  allowed  for  the  return  of  comrnissions  from  any  part  of  the 
United  States  of  ]N"orth  America,  if  less  than  one  hundred  miles  distant  from 
the  place  of  trial,  shall  be  one  month;  if  a  greater  distance,  and  less  than  five 
hundred  miles,  two  months  ;  if  at  a  greater  distance,  three  inonths  ;  to  any  part 
of  the  West  Indies,  or  South  America,  four  manths  ;  to  any  part  of  Europe, 
daht  months. — 29^/i  com.  law  rule. 

When  a  commission  is  returned,  it  shall  remain  with  the  clerk  for  the  bene- 
fit of  either  party,  and  may  be  opened  by  consent  of  both  parties,  such  consent 
being  written  on  the  cover  of  the  commission, 


or  by  an  order  of  the  judge,  m/^ 
der,  if  applied  for  in  vacation,  -^^0 


either  in  term  time  or  in  vacation  ;  but  such  order, 

must  be  upon  five  days'  notice  to  the  adverse  party,  or  his  attornej'  ;  and  in 
cases  of  commission  returned  not  executed  or  directed  according  to  rule,  either 
party  in  the  case  shall,  upon'five  days'  notice  to  the  adverse  party,  or  his  attor- 
ney, be  permitted  to  return  the  commission  and  its  contents  to  the  commis- 
sioners, to  be  properly  executed  and  directed. — 30/A  com.  law  rule. 


m^^ 
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Affidavit, 

STATE  OF  GEORGIA,  ^         In  person   appeared  before  me,  John  Doe, 
Houston  County.        ^  wlio  being  duly  sworn,  deposeth  and  saith,  that 

he  received  this  packet  of  Interrogatories,  from  the  commissioners, 

(or  one  of  them),  that  it  has  been  in  his  possession  ever  since,  unopened 

and  unaltered. 

Sworn  to  and  subscribed,  before  ^ 

me,this  May  1,IS'IQ.  }  JOHN  DOE. 

James  Holdfast,  O.  S  C.       j 

Received  in  office,  this  May  1,  1846,  on  the  oath  of  John  Doe. 

James  Holdfast,  C.  S.  C. 

Commissions  may  be  sent  and  returned  by  mail,  to  entitle  the  party  to  open 
the  commission  ;  the  Post  Master,  his  deputy  or  assistant  must  receipt  on  the 
back,  "  Received  from  A  B,  one  of  the  commissioners."  The  names  of  the 
commissioners  must  be  v^ritten  across  the  seals  of  the  envelope,  and  the  com- 
mission have  such  direction  as  will  enable  the  court  to  know  that  it  was  in- 
tended for  that  court,  and  the  usual  abbreviations  or  initials  of  christian  names 
of  commissioners,  witnesses,  attorneys,  clerks,  magistrates  and  postmasters, 
shall  be  sufficient. — 315^  com.  law  rule. 

When  a  commission  issues  to  examine  a  witness,  its  not  having  been  return- 
ed shall  be  no  cause  of  continuance,  unless  the  party  seeking  the  continuance 
will  make  the  same  affidavit  of  the  materiality  of  the  testimony,  as  in  the  case 
of  an  absent  witness. — 32d  com.  law  rule. 


That  in  case  either  plaintiff  or  defendant,  may  deem  any  witness  or  witness- 
es material,  on  any  cause  or  causes  pending  in  any  of  the  courts  of  law  in  this 
State,  and  who  are  going  beyond  seas,  removing  without  the  jurisdiction  of 
the  State  aforesaid,  or  from  age  or  other  bodily  infirmity,  maybe  unable,  per- 
sonally, to  attend  the  said  court,  application  by  petition  to  the  Judge  of  the 
Superior  Court,  if  the  action  is  there  pending,  or  in  his  absence  to  one,  or  more 
Justices  of  the  Inferior  Court,  stating  the  grounds  for  such  application,  to  which 
petition  the  party  so  applying  shall  annex  an  affidavit,  stating  the  materiality 
of  the  witness  or  witnesses,  that  he,  she,  or  they,  are  removing  without  the 
jurisdiction  of  the  vState  aforesaid,  or  going  beyond  seas,  or  from  age.  or  bodily 
infirmity,  are  unable  to  attend  court ;  and  that  he  cannot  with  safety  proceed 
to  trial  without  such  testimony.  And  it  shall  be  the  duty  of  the  judge,  jus- 
tice or  justices,  to  grant  the  prayer  of  the  petitioner,  and  fix  a  day  on  which  he, 
or  they  will  attepd  to  receive  and  take  the  examination  of  such  witness  or  wit- 
nesses, and  when  he  or  they  shall  have  so  taken  and  received  the  testimony 
aforesaid,  the  same  shall  be  sealed  up,  and  directed  to  the  clerk  of  that  court, 
in  which  the  suit  or  action  may  be  then  pending :  Provided  always,  the  adverse 
party  have  at  least  three  days'  notice  for  every  twenty  miles,  he,  she,  or  they, 
may  reside  from  the  place  of  taking  such  examination  :  And  provided  also,  that 
in  case  the  person  or  persons,  whose  testimony  shall  have  been  taken,  return 
or  be  able  to  attend  such  court,  that  then,  and  in  that  case,  such  written  testi- 
mony shall  not  be  received  or  read. — Act  of  1806  ;  Prin.  Dig.  216. 

1.  The  act,  entitled  "  An  act  the  more  effectually  to  ensure  the  testimony 
of  witnesses. going  beyond  seas,  or  removing  without  the  jurisdiction  of  the 
State,  and  aged  and  infirm  persons,"  passed  the  8th  day  of  December,  1806, 
be,  and  the  same  is  hereby  re-enacted,  and  declared  to  be  operative  and  ef- 
fectual in  all  cases  pending,  or  which  may  be  brought  in  the  several  courts  of 
this  State. 

2.  In  all  cases  which  are  or  shall  be  pending  in  any  of  the  courts  of  this 
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State,  when  any  one  person  is  the  only  witness  to  any  material  fact,  in  any 
case,  it  shall  and  may  be  law^ful  to  examine  such  witness  de  bene  esse,  on  com- 
plying with  the  provisions  of  the  aforesaid  act,  in  so  far  as  the  same  are  ap- 
plicable to  such  case  ;  and  that  the  examination  so  taken  shall  be  read  in 
evidence  in  such  cause,  on  the  terms,  and  under  the  restrictions,  specified  in 
the  said  act.— Act  of  1823 ;  Frin.  Dig.  215. 

That  the  act  (for  which  this  is  amendatory,  Act  of  1823,)  more  effectually 
to  ensure  the  testimony  of  w'itnesses  going  beyond  sea,  and  aged  and  infirm 
persons,  passed  on  the  8th  day  of  Aprily  1S06,  which  had  been  repealed,  and 
again  re-enacted,  and  declared  to  be  operative  and  effective,  in  all  cases  pend- 
ing, or  which  may  be  brought  in  the  several  courts  of  this  State,  by  act  of 
20th  December,  1823,  be  amended  as  to  read  as  follows,  to  wit:  that  in  case 
either  plaintiff  or  defendant  may  deem  any  witness  or  witnesses  material,  in 
any  cause  or  causes,  pending  in  any  of  the  courts  of  law  and  equity  of  this 
State,  and  who  are  going  beyond  seas,  removing  without  the  county,  or  be- 
yond the  jurisdiction  of  the  State,  or  whose  official  or  other  business  would 
require  his  absence  from  the  county  at  the  term  of  trial  of  said  cause,  or  from 
age  or  other  bodily  infirmity,  may  be  unable  to  attend  court,  it  shall  and  may 
be  lawful  to  examine  any  such  w-itness  or  w'itnesses  under  commission,  or 
serving  and  filing  interrogatories  in  the  manner  prescribed  by  law,  in  case 
where  witnesses  reside  out  of  the  county  ;  Provided,  that  in  case  the  person 
or  persons  whose  testimony  shall  have  been  taken,  return  or  be  able  to  attend, 
that  then  and  in  that  case,  such  written  testimony  shall  not  be  received  or 
read. — Act  of  1838  ;  pamp.  p.  245. 

The  acts  of  the  legislatures  of  the  several  States  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  any  State-^hall  be  proved  or  admitted  in 
any  other  court  within  the  United  States  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  wnth  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are,  or  shall  be  taken. — Act 
of  Congress  of  1790  ;    Frin.  Dig.  221. 

Clerh  Court  of  Ordinarifs  Certificate, 

STATE  OF  GEORGL\,  ^      j^  Bryant  B.  Legget,  clerk  of  the  Court  of  Ordi- 
Houston  County.       ^  ^^^^y  ^^  ^^-^^  ^^^^^  ^^^  county,  do  hereby  certify 

that  the  above  and  foreg^oing"  contains  a  true  and  exact  copy  of  the  last 
Will  and  Testament  of  John  Doe,  deceased,  as  the  same  was  admitted  to 
probate  and  record  in  said  court,  as  appears  in  the  Records  of  Wills  in 
my  office. 

Given  under  my  hand  and  seal  of  office^  this  May  1,  1846. 

Bryant  B.  Legget,  C.  C.  0.   [L.  S.] 

Justice  Inferior  Courfs  Certificate, 

STATE  OF  GEORGIA,  ^  j^  Edicin  M.  Clark,  one  of  the  Justices  of  the 
Houston  County.  ^  Inferior  Court  of  said  county,  in  which  Inferior 
Court  the  powers  of  the  Court  of  Ordinary,  or  Register  of  Probates,  are 
vested,  by  the  laws  and  Constitution  of  said  State,  do  hereby  certify 
that  Bryant  B,  Legget,  whose  name  appears  to  the  foregoing  certificate, 
was,  at  the  time  of  making  said  certificate,  clerk  of  the  Court  of  Ordi- 
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nary  of  said  county,  as  he  is  therein  represented  to  be.  That  his  said 
certificate  is  in  due  form  and  by  the  proper  officer  ;  and  that  the  above 
signature,  purporting  to  be  his,  is  genuine. 

Given  under  my  official  signature,  in  Chambers^  this  May  1,  1846. 

Edwin  M.  Clark,  J.  I.  C. 


From  and  after  the  passage  of  this  act,  all  records  and  exemplifications  of 
office  books,  which  are  or  may  be  kept  in  any  public  office  of  any  State,  not 
appertaining  to  a  court,  shall  be  proved  or  admitted  in  any  other  court  or  of- 
fice in  any  other  State,  by  the  attestation  of  the  keeper  of  the  said  records  or 
books,  and  the  seal  of  his  office  thereunto  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  presiding  justice  of  the  court  of  the  county  or  district, 
as  the  case  may  be,  in  which  such  office  is  or  may  be  kept  ;  or  of  the  gov- 
ernor, the  secretary  of  state,  the  chancellor  or  the  keeper  of  the  great  seal  of 
the  State,  that  the  said  attestation  is  in  due  form,  and  by  the  proper  officer  ; 
and  the  said  certificate,  if  given  by  the  presiding  justice  of  a  court,  shall  be  fur- 
ther authenticated  by  the  clerk  or  prothonotary  of  the  said  court,  who  shall 
certify  under  his  hand  and  the  seal  of  his  office  that  the  said  presiding  justice 
is  duly  commissioned  and  qualified  :  or  if  the  said  certificate  be  given  by  the 
gov^ernor,  the  secretary  of  state,  the  chancellor,  or  keeper  of  the  great  seal,  it 
shall  be  under  the  great  seal  of  the  State  in  which  the  said  certificate  is  made. 
And  the  same  records  and  exemplifications,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  and  office  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the 
State  from  whence  the  same  are  or  shall  be  taken. — Act  of  Congress  of  1804  ; 
Prin.  Dig.  221.  ♦ 

Clerh  and  Keeper^ s  Certificate, 

STATE  OF  GEORGIA.  ^  j^  Samuel  Thomas^  clerk  of  the  Superior  Court, 
Houston  County.  ^  and  keeper  of  the  conveyancing  records  of  said 
State  and  county,  which  conveyancing  records  do  not  appertain  to  a 
court,  do  hereby  certify,  that  the  foregoing  j^ve  sheets  contain  a  full 
and  true  exemplification,  taken  from  said  records^  relating  to  \here 
state  a  description  of  the  paper j"]  as  the  same  appears  of  entry,  in  said 
records^  in  my  office. 

Given  under  my  hand  and  seal  of  office,  this  May  1,  1846. 

Samuel  Thomas,  C.  S.  C.  .[L.  S.] 

Judge's  Certificate. 

STATE  OF  GEORGIA,  1      j^  Walter  Means,  one  of  the  Judges  of  the 
Bibb  County.  ^  Superior  Courts  of  said  State,  presiding  in   the 

county  of  Houston,  do  hereby  certify,  that  Samuel  Thomas,  whose  name 
appears  to  the  foregoing  certificate  was,  on  the  day  of  the  date  thereof, 
clerk  of  the  Superior  Court,  and  keeper  oj  the  conveyancing  records  of  said 
State  and  county,  as  he  is  represented  to  be  in  said  certificate  ;  that 
the  said  certificate  is  in  due  form  and  by  the  proper  officer ;  and  that 
the  above  signature,  purporting  to  be  his,  is  genuine. 
Given  under  my  hand  and  official  signature  in  Chambers  this  May,  1 ,  1846. 

Walter  Means,  .J.  S.  C. 
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Testimonial. 

STATE  OF  GEORGIA. 

B}''  his  excellency,  George  W.  Crawford^  governor  and  commander- 
in-chief  of  the  army  and  navy  of  said  State. 

To  all  whom  these  presents  shall  come — greeting  : 

Know  ye,  that  Walter  Means,  whose  signature  appears  to  his 
certificate,  on  the  instrument  of  writing  hereunto  annexed,  was,  at 
the  time  of  signing  said  instrument,  one  of  the  Judges  of  the  Superior 
Courts  of  said  State,  and  presiding  in  the  Superior  Courts  of  the 
Flint  circuit,  and  that  his  attestation  is  in  due  form  and  by  the 
proper  officer.  Therefore,  all  due  faith,  credit  and  authority  is, 
and  ought  to  be  had,  and  given,  to  his  proceedings  and  certificates, 
as  such. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  to  be 
affixed,  the  seal  of  the  State,  in  the  city  of  Milledgeville,  the  Jirst  day 
of  May,  in  the  year  of  our  Lord,  eighteen  hundred  hnd  forty-six,  and 
in  the  seventieth  year  of  American  Independence. 
fT     on     By  the  Governor,  George  W.  Craw^ford. 

■-    '     '^  James  Masters,  Sec^y  of  State. 

Note. — If  the  exemjiUfication,  4'c.  sought  to  be  had,  relates  to  "records  and  judicial 
j)roceedings,"  the  certificates  of  the  clerk  -dLud  judge  are  sufficient.  But,  if  the  exewpl'iji- 
cation,  &fc.  relates  to  "records  and  exemplifications  of  office-books,  which  are,  cv  may  be 
kept  in  any  public  office,  of  any  State,  not  appertaining  to  a  court,''  then,  to  the  certifi- 
cates of  the  judge  and  keeper  of  said  records,  or  books,  must  be  added  the  testimonial  of 
the  governor. 


CHAPTER    XIII. 


ATTACHMENT  AND  GARNISHMENT 

■   m 

In  the  Superior  and  Inferior  Courts. 

1.  That  in  case  of  non-residence,  or  where  both  debtor  and  creditor  shall 
reside  without  the  linriits  of  this  State,  it  shall  and  may  be  lawful  for  such 
creditor,  by  hinaself,  his  agent,  or.  attorney  to  attach  the  property,  both  real 
or  personal,  which  may  be  found  in  the  State,  of  such  debtor,  in  the  same 
manner,  and  under  the  like  restrictions,  as  are  or  shall  be  usual  in  case  of 
absconding  debtors,  or  where  the  debtor  alone  resides  out  of  the  State. 

2.  It  shall  and  may  be  la.wful  for  the  judges  of  the  superior,  or  justices  of 
the  inferior  court,  or  any  one  of  them,  and  also  for  any  justice  of  the  peace, 
upon  complaint  made  on  oath,  that  his  debtor  resides  out  of  the  State,  or  is 
actually  removing  without  the  limits  of  this  State,  or  any  county,  or  absconds 
or  conceals  himself,  or  stands  in  defiance  of  a  peace-officer,  so  that  the  ordinary 
process  of  law  cannot  be  served  on  him,  to  grant  an  attachment  against  the 
estate  of  such  debtor,  or  so  much  thereof  as  shall  be  of  sufficient  value  to 
satisfy  the  plaintiff''s  demand  and  costs  \  which  attachment  shall  be  directed 
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iOj  and  served  by  the  sheriff  of  the  county  where  the  property  may  be  foundy  or 
his  deputy^  or  any  constable  ;  and  it  shall  be  the  duty  of  such  sheriff,  his 
deputy,  or  any  constable,  to  ser^e  and  levy  the  same,  upon  the  estate,  both 
real  and  personal,  of  such  debtor,  wherever  the  same  may  be  found,  either  in 
the  hands  of  any  person  indebted  to,  or  having  effects  of  such  debtor,  and 
summon  such  person  or  persons  to  appear  at  the  next  court  to  be  held  for  the 
said  count}^,  and  to  which  the  said  attachment  may  be  returnable,  there  to 
answer  on  oath  what  he  is  indebted  to,  or  what  effects  of  such  party  he  hath 
in  hand,  or  had  at  the  time  of  lev^dng  such  attachment,  which,  being  returned 
executed,  the  court  may  by  order  compel  such  person  to  appear  and  answer 
as  aforesaid  :  And  where  any  person,  in  whose  hands  any  debt  or  effects  may 
be  attached,  shall  deny  owing  any  money  to,  or  having  in  his  hands  any  effects 
of  such  debtor,  it  shall  be  lawful  for  the  plaintiff  to  traverse  such  denial,  and 
thereupon  an  issue  shall  be  made  up,  and  the  same  be  tried  by  a  jury  ;  and  if 
found  against  such  garnishee,  he,  she,  or  they  shall  be  subject  to  pay  the 
plaintiff  such  sum  as  shall  be  so  found,  and  the  court  shall  order  judgment  to 
be  entered  thereof  against  such  garnishee,  as  in  other  cases  :  Provided^  that 
the  said  judge,  justice  of  the  inferior  court,  or  justice  of  the  peace,  before 
granting  such  attachment,  shall  take  bond  and  securit}/  of  the  party  for  whom 
the  same  may  be  granted,  in  double  the  sum  to  be  attached,  payable  to  the 
defendant,  for  satisfying  and  paying  all  costs  which  may  be  incurred  by  the 
defendant,  in  case  the  plaintiff  suing  out  such  attachment  shall  djscontinue  or 
be  cast  in  his  suit,  and  also  all  damages  which  may  be  recovered  against  the 
said  plaintiff  for  suing  out  the  same  ;  which  bond  shall  be  returned  to  the 
court  to  which  such  attachment  may  be  made  returnable  on  or  before  the  last 
day  of  the  term,  and  the  party  entitled  to  such  cost  and  damages  may  bring 
suit,  and  recover  thereon  ;  -and  every  attachment  issued  without  such  bond 
taken,  or  where  no  bond  shall  be  returned  as  aforesaid,  is  hereby  declared  to 
be  illegal,  and  shall  be  dismissed  with  costs  :  Provided  always^  that  every 
attachment  which  may  be  issued  as  aforesaid,  shall  be  attested  by  the  judge 
of  the  superior,  or  justice  of  the  inferior  court,  or  justice  of  the  peace,  issuing 
th^  same,  and  be  by  the  sheriff,  or  person  authorised  to  serve  the  same, 
publicly  advertised  at  the  court  house  of  the  said  county,  at  least  thirty  days 
before  the  sitting  of  the  court ;  and  if  any  attachment  thall  be  issued  within 
thirty  days  of  the  next  court,  such  attachment  shall  be  made  returnable  to 
the  court  next  after  the  expiration  of  the  said  thirty  days,  and  not  otherwise  ; 
and  all  attachments  issued  and  returned  in  any  other  manner  than  is  herein 
before  directed,  shall  be,  and  the  same  are  declared  to  be  null  and  void  ;  and 
all  goods,  chattels,  lands  and  tenements,  subject  to  such  attachments,  shall  be 
repleviable  by  appearance  and  putting  in  special  bail,  or  by  the  defendant's 
giving  bond,  with  good  and  sufficient  security,  to  the  sheriff,  or  other  officer, 
serving  the  same  ;  which  bond  he  is  hereby  empowered  to  take,  Vompelling 
the  defenda(,nts  to  appear  at  the  court  to  which  such  attachments  shall  be 
returnable,  and  to  abide  by  and  perform  the  order  and  judgment  of  such 
court :  Provided  always^  that  all  goods  and  effects  attached  and  not  replevied, 
as  aforesaid,  where  the  same  shall  appear  to  be  of  a  perishable  nature,  on 
motion  of  the  plaintiff,  or  his  attorney,  the  court,  or,  if  not  in  term  time,  the 
judge  of  the  superior,  or  any  two  or  more  of  the  justices  of  the  inferior  court, 
may,  and  are  hereby  authorised  and  required  to  order  a  sale  of  such  perishable 
property  ;  and  the  moneys  arising  from  such  sales  shall  be  deposited  in  the 
clerk's  office  by  the  sheriff,  or  other  officer  selling  the  same,  to  answer  the 
demands  of  the  plaintiff,  if  established,  and  the  balance,  if  any,  after  satisfying 
such  demands  and  costs,  shall,  by  order  of  said  court,  be  returned  to  the 
defendant  or  his  attorney. 
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Affidavit  under  the  above  section, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack^  one  of  the  Justices  of 
Houston  County.  ^  ^/^g  Peace,  in  and  for  said  county,  personally  came 
John  Doe,  who,  being-  duly  sworn,  deposeth  and  saith  that  Richard 
Roe  is  justly  indebted  to  deponent,  the  sum  of  one  thousand  dollars, 
(by  note^)  and  that  said  Richard  Roe  is  actually  removing  ivithout  the 
limits  of  this  State,  so  that  the  ordinary  process  of  law  cannot  be  serv- 
ed upon  him. 

Sworn  to  and  subscribed,  ) 
before  me,  this  Maijl,  1846.  \  JOHN  DOE. 

James  Mack,  J.  F.  j 

Note — The  pleader  must  be  careful  not  to  include,  in  the  affidavit,  nor  attachment,  more 
than  one  ground  of  attachment,  otherwise  the  proceedings  will  be  void. 

3.  If  any  attachment  shall  be  returned  executed,  and  the  property  attached 
shall  not  be  replevied,  as  aforesaid,  the  subsequent  proceedings  thereon  shall 
be  the  same  as  on  original  process  against  the  body  of  the  defendant,  where 
there  is  a  default  of  appearance  ;  and  all  such  goods  and  chattels,  lands  and 
tenements,  not  replevied,  shall,  after  the  plaintiff  has  established  his  demand, 
be,  by  order  of  the  court,  sold  and  disposed  of,  for  and  towards  the  satisfac- 
tion of  the  plaintiff's  judgment,  in  the  like  manner  as  if  the  same  had  been 
taken  under , execution  ;  and  where  any  attachments  be  returned,  served  in 
the  hands  of  a  third  person,  it  shall  be  lawful,  upon  his  appearance  and  ex- 
amination, in  the  manner  heretofore  directed,  to  enter  up  judgment  as  against 
the  original  debtor,  and  award  execution  against  such  third  person  for  the 
moneys  due  by  him  to  the  absent  debtor,  and  against  such  property  or  effects 
as  may  be  in  his  hands  or  keeping,  belonging  to  such  debtor,  or  so  much 
thereof  as  will  be  of  value  sufficient  to  satisfy  the  judgment  and  costs  thereoii. 

Order  of  sale. 

JOHN  DOE       } 

vs.  }  Attachment. 

RICHARD  ROE.  ) 

Whereas,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty  five,  an  Attachment,  returnable  to  the 
Superior  Court  of  Houston  county,  at  the  April  term,  eighteen  hun- 
dred diiid  forty  five,  in  favor  of  John  Doe  against  Richard  Roe,  for  the 
sum  of  one  hundred  dollars,  was  levied  upon  a  Bay  Horse,  as  the  prop- 
erty of  said  defendant.  And  whereas,  at  the  present  term  said  At- 
tachment hc^^  gone  to  judgment :  therefore  it  is  hereb)''  ordered  by  the 
Court,  that  said  Bay  Horse,  so  levied  on  as  aforesaid,  be,  and  he  is 
hereby  directed  to  be  sold  agreeably  to  the  statute  in  such  case  made 
and  provided,  and  that  the  proceeds  of  said  sale  be  applied  to  said  At- 
tachment. 

Note. — It  is  questioned  by  some  members  of  the  profession,  whether  the  issuing  a  fi. 
fa.  under  the  judgment,  does  not  destroy  the  lien  upon  the  property  attached  ?  And  3d 
Murphy's  N.  C.  Rep,,  67,  is  referred  to  in  support  of  this  view. 

4.  Where  an  absent  debtor  hath  property  Ij'ing  in  different  counties,  the 
same  shall  be  liable  to  attachment,  and  an  original  and  copies  shall  issue  for 
each  county  where  the  property  may  be  found  ;  the  whole  to  be  returnable  to 
the  court  from  whence  the  first  original  issued. — Act  of  1799  ;  Prin.  Dig.  30. 

2.  Where  a  debt  is  not  due,  and  the  debtor  or  debtors  is,  or  are  removing, 
or  is  or  are  about  to  remove,  without  the  limits  of  this  State,  and  oath  being 
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made  by  tlie  creditor,  his  agent,  or  attorney,  of  the  amount  of  the  debt  to  be- 
come due,  and  the  debtor  or  debtors  is,  or  are  removing,  or  about  to  remove, 
without  the  limits  of  this  State,  an  attachment  may  issue  against  the  property 
of  such  debtor  or  debtors  ;  but  the  defendant  may  relieve  his  property,  by  giv- 
ino;  to  the  creditor  good  security  to  pay  the  money  when  due,  and  cost. — Act 
0/I8I6;  PHw.  Dig.  3d. 

Affidavit  under  the  above  section, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  a  Justice  of  the  Peace, 
Houston  County.  ^  -j^  ^^^^  ^q^.  g^|^  county,  perso7ially  ca.me  John  Doe, 
who  being  duly  sworn,  deposeth  and  saith  that  Richard  Roe,  of  said 
county,  is  justly  indebted  to  deponent  one  thousand  dollars,  [by  note^) 
which  debt  is  to  become  due  on  the  twenty-ffth  day  of  December  next ; 
and  that  said  Richard  Roe  is  about  to  remove  without  the  limits  of  this 
State, 

Sworn  to  and  subscribed,  i 
before  me,  this  May  1, 1846.  f  JOHN  DOE. 

James  Mack,  J.  P.         } 

2.  Where  an  attachment  shall  issue,  under  and  by  virtue  of  the  second 
section  of  the  attachment  law,  passed  on  the  18th  day  of  December,  in  the 
year  1816,  that  the  plaintiff  or  plaintiffs  in  such  attachment,  shall  be,  and 
hereby  is,  and  are  authorised  to  proceed  to  judgment,  in  the  same  manner  as 
though  the  debt  had  been  due  at  the  time  of  issuing  such  attachment,  with  a 
stay  of  execution  until  the  time  the  said  debt  should  become  due  ;  provided 
the  same  shall  not  have  become  due  before  entering  up  judgment. — Act  of 
1820;  Frin.  Dig.  36. 

1 .  In  any  case  where  a  person  or  persons  has  been  a  security  for  another  in 
a  note,  obligation,  or  other  instrument  of  writing,  and  has  been  compelled  to 
pay  off  the  same  by  legal  process,  or  has  paid  it  by  being  called  on  by  the  per- 
son or  persons  holding  such  note,  obligation,  or  other  instrument  in  writing  ; 
and  in  cases  where  suit  is  pending  upon  an}'^  such  note,  obligation,  or  instrument 
in  writing,  against  the  principal,  and  security  or  securities,  or  against  either  or 
any  of  them  ;  and  in  cases  where  such  note,  obligation,  or  other  instrument, 
to  which  there  is  or  are  security  or  securities,  is  or  are  not  due,  and  the  prin- 
cipal debtor  or  debtors,  in  any  such  case,  is  or  are  removing,  or  is  or  are 
about  to  remove,  or  have  removed  without  the  limits  of  this  State  or  any 
county  ;  and  oath  being  made  by  the  security  or  securities,  his,  her,  or  their 
agent  or  attorney,  in  fact  or  at  law,  of  the  facts,  and  of  his,  her,  pr  their  lia- 
bility on  said  note,  obligation,  or  otherinstrument  in  writing,  and  that  his,  her, 
or  their  principal  is,  or  are  removing,  or  about  to  remove,  or  have  re- 
moved, without  the  limits  of  this  State,  or  any  county  therein,  an  attachment 
may  issue  against  the  property  and  effects  of  such  principal  debtor  or  debtors, 
in  favor  of  such  security  or  securities  ;  and  in  cases  where  the  debt  has  been 
paid  by  such  security  or  securities  ^before  the  issuing  such  attachment,  the 
said  security  or  securities  shall  be  authorised  to  proceed  to  judgment  on  such 
attachment,  and  to  recover  judgment  for  the  amount  to  which  the  person  su- 
ing out  such  attachment  is  entitled  ;  and  in  case  of  suing  out  such  attachment 
by  a  security  or  securities,  in  a  case  where  a  suit  or  suits  may  be  pending,  as 
aforesaid,  or  on  a  demand  where  the  note,  obligation,  or  other  instrument  of 
writing,  is  not  due,  such  security  or  securities  shall  have  a  lien  upon  the 
property  and  effects  of  the  principal  attached  until  such  property  is  replevied, 
or  the  principal  debtor  or  debtors  shall  give  good  and  sufficient  security  to  the 
person  suing  out  such  attachment,  his,  her,  or  their  agent  or  attorney,  in  fact, 
or  at  law,  for  the  payment  of' such  note,  obligation,  or  other  instrument  of 
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writing,  when  it  may  or  shall  become  due,  or  at  the  termination  of  said  suit 
or  suits  ;  and  in  case  the  property  shall  not  be  replevied,  the  person  attaching 
shall  be  admitted  to  proceed  to  establish  his  demand  as  though  the  debt  was 
due,  or  the  suit  or  suits  determined  ;  and  the  property  or  effects  of  the  prin- 
cipal debtor  so  attached  by  such  security  or  securities,  shall  be  disposed  of, 
in  the  manner  pointed  out  in  the  attachment  laws  of  this  State,  and  paid  into 
the  clerk's  office  of  the  court  in  which  such  attachment  may  be  pending, 
subject  to  be  paid  over,  by  order  of  said  court,  to  the  original  creditor  or  cred- 
itors, when  such  debt  shall  become  due. — Act  of  1820  ;  Frbi.  Dig.  35. 

An  act  to  amend  an  act  entitled  an  act,  in  addition  to,  and  amendatory  of, 
the  several  acts  to  regulate  attachments  in  this  State,  and  to  authorise  reme- 
dies in  certain  cases,  passed  December  8,  1820. 

Be  it  enacted.,  That  from  and  after  the  passage  of  this  act,  that  said  recited 
act  be  so  amended,  as  to  give  endorsers  of  notes,  obligations  and  all  other 
instruments  in  writing,  the  same  rights  as  securities  now  have  by  the  provisions 
thereof. — Act  of  1842  ;  pamp.  p.  24. 

Affidavit  under  the  above  Statute, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  a  Justice  of  the  Peacej 
Houston  County.  ^  'j^  ^^^  ^^^  g^^j^j  county,  personally  came  John  Doe, 
who  being  duly  sworn,  deposeth  and  saith,  that  he,  the  said  John 
Doe,  is  the  security  {or  endorser)  on  the  note  of  the  said  Richard  Roe, 
given  to  Charles  Smith,  for  the  sum  of  one  thousand  dollars,  upon 
which  note,  said  Charles  Smith  has  commenced  his  action  of  Assumpsit 
against  said  Richard  Roe,  and  deponent  as  his  security  (or  endorser) 
which  action  is  now  pending  and  undetermined  in  the  Superior  Court 
of  said  county;  and  that  said  Richard  Roe  is  removing  without  the 
limits  of  this  State, 

Sworn  to  and  subscribed,    ^ 
befurs  me,  this  May  1,  1846.  V  JOHN  DOE. 

James  Mack,  J.  F.         j 

Note. — A  gentleman  to  whom  the  Compiler  referred  the  examination  of  the  manuscript 
of  this  title  makes  the  following  note,  respecting  attachments  issued  under  the  acts  of 
1816  and  1S20,  in  relation  to  including  in  the  affidavit,  "  so  that  the  ordinary  process  of 
law  cannot  be  served  on  him."  "  The  judges,  in  convention,  in  the  case  of  Selleck  vs. 
Twesdale,  Dudley's  Reports,  197  and  19S,  in  relation  to  Attachments  issued  under  these 
acts,  and  respecting  this  very  point,  held  the  following  opinion:  'Here  it  is  clear,  that  no 
inability  to  serve  the  ordinary  process  need  be  shown,  for  no  ordinary  process  could  issue  ; 
and  the  writ  can  as  well  be  granted  in  the  presence  of  the  debtor,  or  principal,  as  in  his 
absence;  but  it  must  be  shown  that  he  is  actually  removing,  or  is  about  to  remove,  or  has 
removed,  so  that  it  is  unnecessary.'  " 


5.  In  all  cases,  wherein  a  suit  or  suits  may  have  been  instituted,  on  any 
debt  or  demand,  and  pending  such  suit  or  suits,  the  defendant  or  defendants  » 
may  place  themselves  in  any  or  either  of  the  situations  in  which  the  suing  out 
an  attachment  by  the  laws  of  this  State  would  be  authorised,  it  shall  be  law- 
ful for  the  plaintiff  or  plaintiffs,  his,  her,  or  their  agent,  or  attorney,  in  fact  or 
at  law,  to  sue  out  an  attachment,  notwithstanding  the  pendency  of  such  suit, 
or  suits  aforesaid  ;  and  such  suit  or  suits  shall  not  be  pleaded  in  bar  to  such 
attachment  ;  but  the  satisfaction  received  upon  any  such  attachment  may  be 
given  in  evidence  against  any  such  pending  suit  or  suits. — Act  of  1820  ;  Prin. 
Dig.  36. 

Affidavit  under  the  above  Section, 
STATE  OF  GEORGIA,  ^      Before   me,   James    Mack,    a  Justice   of  the 
Houston  County.        ^  Peace  in  and  for  said  county,  personally  came 
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John  Doe,  who,  being  duly  sworn,  deposeth  and  saith,  that  Richard  Roe, 
is  justly  indebted  to  deponent  the  sum  of  one  thousand dollsiicsy  by  note; 
that  deponent  has  commenced  his  action  of  Jissumpsit  in  the  Superior 
Court  of  said  county,  against  said  Richard  Roe,  upon  said  note,  which 
action  is  now  pending  and  undetermined  in  said  court,  and  that  said 
Richard  Roe  is  removing  without  the  limits  of  this  State. 

Sworn  to  and  subscribed,   ) 
before  me,  this  May  I,  1846.  [  JOHN  DOE. 

James  Mack,  J.  P.  y 

Note. — The  following  note  on  the  Act  of  1820  has  been  furnished  the  compiler  by  a 
gentleman,  to  whom  the  examination  of  the  manuscript  of  this  title  was  referred  :  "  The 
Act  of  1820  gives  a  remedy  where  none  existed  before  ;  a  defendant  may  be  held  to  bail,  in 
the  first  instance,  and  yet  pending  the  suit,  an  attachment  may  issue  against  his  property, 
under  this  act;  and  the  plaintiff,  in  such  case,  cannot  swear,  that  '  the  ordinary  process  of 
law  cannot  be  served  upon  him,'  because  he  has  already  been  arrested,  under  process  in 
the  case  ;  the  words  referred  to,  therefore,  should  be  omitted.  Where  the  defendant  has 
not  been  held  to  "bail,  and  he  absconds,  or  conceals  himself,  &c.,  the  plaintiff  may,  with 
safety,  include  the  words  in  his  affidavit ;  but  it  would  be  prudent  to  sue  out  bail  process, 
pending  the  suit,  and  if  the  defendant  could  not  be  arrested  under  it,  then  resort  to  the 
attachment.  Also,  where  the  defendant  has  not  been  held  to  bail,  and  is  about  to  remove, 
&.C.,  although  he  might  be  present,  and  there  be  no  obstacle  to  prevent  his  arrest,  under 
bail  process,  pendente  lite,  yet  the  plaintiff  may  obtain  an  attachment  under  this  act,  by 
swearing  to  any  of  the  grounds  mentioned  in  the  acts  of  1816  or  1 820 ;  in  which  case,  it 
would  be  improper  to  swear  that  '  the  ordinary  process  of  law  could  not  be  served  upon 
him.' " 


1.  That  from  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful 
for  any  person  or  persons,  who  may  hereafter  insure  his,  her,  or  their  property 
or  effects  in  any  insurance  office  or  company,  carried  on  by  agents  in  the  State 
of  Georgia,  when  any  dispute  shall  or  may  hereafter  arise  from  any  cause 
whatsoever  between  the  said  insurers  and  the  insured,  either  in  relation  to  the 
amount  of  loss  claimed,  or  the  justness  of  the  claim  or  demand,  after  he,  she, 
or  they  shall  have  first  complied  with  the  rules  and  regulations  of  said  in- 
surance office  or  company  contained  in  the  policy,  as  to  notice  and  loss,  to 
issue  an  attachment  against  said  company  upon  refusal  or  neglect  to  pay  said 
loss,  to  the  amount  claimed  by  the  insured,  so  that  the  same  do  not  exceed 
the  amount  contained  in  the  policy,  in  the  same  manner,  and  under  the  like 
restrictions,  as  are  pointed  out  in  the  attachment  laws  of  this  State,  passed  18th 
day  of  February,  1799. 

Affidavit  under  the  above  Section. 

STATE  OF  GEORGIA,  >  Before  me,  James  Mack,  a  Justice  of  the  Peace, 
Houston  Coumy.  ^  j^  ^^^j  f^^  ^^-^  county,  personally  came  John 
Doe,  who,  being  duly  sworn,  saith,  that  heretofore,  to  wit :  on  the^rs^ 
day  of  April,  last  past,  deponent  perfected  a  policy  of  insurance,  at  the 
Agency  of  the  JYew  York  Marine  and  Fire  Insurance  Company,  in  the 
city  of  Savannah,  (which  corporation  is  located  in  the  State  of  New 
York,)  conducted  by  agents  in  the  State  of  Georgia,  on  property  of  de- 
ponent, shipped  on  board  the  ship  Thames,  from  Savannah,  bound  to  JVew 
York,  to  the  amount  of  ten  thousaiid  dollars,  at  one  per  cent.  ;  that  on 
the  voyage  from  the  port  of  Savannah  to  the  port  of  Jfew  York,  said 
ship  Thames  was  wrecked,  and  said  property,  so  shipped  and  insured, 
as  aforesaid,  totally  and  entirely  lost  and  destroyed  ;  and  deponent  fur- 
ther saith,  that  he  fully  complied,  with  all  and  singular,  the  rules  and 
regulations  of  said  Insurance  Company,  contained  in  the  policy  of  in- 
surance, as  to  notice  and  loss ;  and  deponent  further  swears,  that  he 
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claims  from  said  Jfeio  York  Marine  and  Fire  Insurance  Company,  the 
sum  often  thousand  dollars,  agreeably  to  said  policy  of  insurance,  and 
that  said  JYew  York  Marine  and  Fire  Insurance  Company,  fail  and  re- 
fuse to  allow  and  adjust  said  claim,  dLQwyingihe  justness  of  the  claim 
of  deponent. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  Md.y  1,  1846.  j^  JOHN  DOE, 

James  Mack,  J.  P.  J 

2.  Upon  said  attachment  being  issued  out  as  aforesaid,  it  shall  and  may  be 
lawful  for  said  plaintiff*  in  attachment  to  summon  the  agent  or  agents  ©f  such 
insurance  office  or  company  in  writing,  to  appear  at  the  term  of  court  to  which 
the  said  attachment  shall  be  made  returnable,  under  the  penalty  of  an  attach- 
ment for  contempt,  then  and  there  to  answer  upon  oath  what  he,  she,  or  they 
are  indebted  to,  or  what  effects  of  said  office  or  company  he,  or  they  had  in 
his,  or4heir  hands,  at  tbe  time  of  issuing  said  attachment,  and  hath  or  have  at 
the  time  of  making  his,  her,  or  their  return,  under  oath  as  aforesaid  ;  and  if  the 
said  agent  or  agents  shall  deny  being  indebted  to,  or  having  in  his,  her,  or  their 
hands,  any  property  or  effects  belonging  to  said  office  or  company  at  the  time 
of  issuing  the  attachment,  and  at  the  time  of  making  his  return  under  oath  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  said  plaintiff  in  attachment  to  tra- 
verse such  denial  in  the  same  manner,  and  under  the  like  penalty,  as  is  pre- 
scribed in  the  second  section  of  the  attachment  law  as  aforesaid. 

3.  That  it  shall  and  may  be  lawful  for  the  said  company  against  whom  saia 
attachment  may  issue,  or  their  agent  or  agents,  upon  the  sasiae  being  issued,  to 
dissolve  such  attachment ;  the  said  company  against  whom  it  shall  issue  giving: 
bond  and  security  to  the  sheriff  or  other  officer  authorised  to  receive  the  same, 
in  double  the  amount  claimed,  for  the  eventual  condemnation  moBey  and  all 
costs,  which  bond  so  given  shall  be,  and  is  hereby  declared  to  be  assignable  by 
said  sheriff  or  other  officer  to  the  plaintiff  in  attachment  upon  the  said  agent  or 
agents  of  said  company,  failing  or  refusing  to  pay,  or  cause  to  be  paid  to  the 
said  plaintiff  or  his  attorney,  within  thirty  days  after  the  rendition  of  a  final 
judgment  against  said  company  or  said  claimant,  the  amount  of  said  judgment 
and  all  costs  ;  and  the  said  plaintiff  in  the  said  attachment  is  hereby  authorised 
forthwith  to  commence  an  action  of  debt  on  said  bond  against  said  company 
and  its  securities,  and  shall  and  may  recover  judgment  on  said  bond  for  the 
amount  of  said  original,  finding  against  said  principal  and  securities  as  afore- 
said, jointly  or  severally,  according  to  the  existing  laws  of  this  State,  in  such 
cases  made  and  provided. — Act  of  1829  ;  Prin.  Dig.  39. 

Bond  under  the  above  Section, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  tve^  tbe 
Chatham  County  ^  JSTew  York  Marine  and  Fire  Insurance  Compaiiy, 
of  the  State  of  JYew  York,  by  their  agent  and  atlorney  in  fact,  Richard 
Roe,  and  Charles  Smith,  of  the  city  of  Savannah,  in  said  State,  seciarity, 
are  held  and  firmly  bound,  unto  Robert  Welchy  sheriflf,  of  said  county, 
arid  his  successors  in  oifice,  in  the  just  and  full  sum  of  twenty  thousand 
dollars;  for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severaHy,  firmly  by  these 
presents  :  sealed  with  our  seals  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  .  such,  that  whereas  an 
Attachment,  for  the  sum  of  ^e?i  thousand  dollars,  at  the  instance  of  John 
J)oe,  against, the   JYeio   York  Marine    and  Fire  Insurance  Company^ 
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(agency  in  Savannah^)  returnable  to  the  next  term  of  the  Superior 
Court  of  said  county,  to  be  held  in  and  for  said  county,  on  the  fourth 
Monday  in  October  next,  has  been  by  said  sheriff,  levied  on  a  certain 
lot  with  its  improvements y  (No.  1  Anson  ward)  in  the  city  of  Savannah, 
the  property  of  the  said  company  :  now,  should  the  said  JYew  York 
Marine  and  Fire  Insurance  Company^  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  said  plaintiff,  within  thirty  days  after  the  rendition 
of  a  final  judgment  against  said  company,  the  amount  of  said  judg- 
ment, and  all  costs  incurred,  then  the  above  obligation  to  be  null  and 
void;  else,  of  full  force  and  virtue. 

JVeiu  York  Marine  and  Fire  Insurance  Company^  ") 

By  their  Jigent  and  Attorney  in  fact  j  >  [L.  S.] 
Tested  and  approved,  by  Richard  Roe.  ) 

James  Mack,  J.  P.  Charles  Smith,  Sec^y,   [L.  S.] 


That  in  all  civil  suits  which  may  have  hitherto  been  instituted,  or  which 
shall  hereafter  be  commenced,  where  bail  has  been,  or  shall  hereafter  be 
required,  and  said  bail  has  been  or  shall  hereafter  be  given,  and  pending  the 
liability  of  said  bail,  he  or  she  shall  attempt  to  remove  beyond  the  limits  of 
the  State  or  county  in  which  the  same  was  required,  it  shall  and  ma}^  be 
lawful  for  the  party  at  whose  suit  said  bail  was  required,  to  attach  the 
property  of  said  bail,  to  answer  the  suit  of  said  party  :  Provided,  however,  that 
said  bail  may  discharge  his  property  from  said  levy,  by  delivering  up  the  body 
of  the  principal,  according  to  the  laws  of  this  State. — Act  of  1838  ;  pamp, 
p.  33. 

Affidavit  under  the  above  Statute, 
STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  a  Justice  of  the  Peace 
Houston  Couniy.  ^  j-^j.  g^j^j  county,  personally  came  John  Doe,  who, 
being  duly  sworn,  deposeth  and  saith,  that  heretofore,  to  wit :  at  the 
Jipril  term  of  the  Superior  Court,  for  said  county,  eighteen  hundred 
Q,nd  forty -six,  deponent  commenced  his  action  of  Assumpsit^  for  the 
sum  of  one  hundred  dollars,  against  Richard  Roe;  that  deponent 
required  bail,  in  said  action,  in  the  sum  of  two  hundred  dollars;  that 
Charles  Smith,  of  said  count}^,  became  and  is  bail  in  said  action,  and 
that  said  Charles  Smith,  pending  his  liability,  as  aforesaid,  has  attempted 
to  remove  beyond  the  limits  of  this  State. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1S4U.  >  JOHN  DOE. 

James  Mack,  J.  P.  j 

1.  From  and  after  the  passage  of  this  act,  in  all  cases  where  attachments 
may  issue,  under  the  laws  of  force,  it  shall  and  may  be  lawful  for  the  same 
to  issue  upon  the  oath  of  the  creditor,  or  his  agent,  or  attorney  in  fact  or  at 
law,  by  swearing,  to  the  best  of  his  belief,  from  the  evidence  in  his  possession, 
and  the  said  agent  or  attorney  in  fact  or  at  law  shall  be,  and  he  is  hereby 
authorised  to  execute,  in  the  name  of  the  creditor,  the  bond  now  required  by 
\iixv,—Act  of  1836  ;  Prin.  Dig,  41. 

Affidavit  and  Bond,  under  the  above  Section. 

STATE  OF  GEORGIA,  ^      Before  me,  James  Mack,  one  of  the  Justices  of 

Houston  Coanty.        ^  the  Peace,  in  and    for   said   county,  personally 

came  Abner  P.  Bowers,  attorney  at  law  for  John  G.  Ginn,  who  being 

duly  sworn,  deposeth  and  saith,  to  the  best  of  his  belief,  from  the  evi- 
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dence  in  his  possession,  that  John  Doe  is  justly  indebted  to  said  John 
G.  Ginn  in  the  sum  of  one  hundred  doHars,  besides  interest,  by  JYote^ 
and  that  the  said  John  Doe^  as  deponent  is  informed  and  believes, 
resides  out  of  this  State,  so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  May  1,  1846.  >  ABNER  P.   BOWERS. 

James  Mack,  J.  P.  ^ 

STA-TE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we,  John 
Houston  Conniy.  ^  Q,  Qi^jj^^  and  Richard  Roe  security,  are  held  and 
firmly  bound  unto  John  Doe,  his  heirs,  executors  and  administrators, 
in  the  just  and  fuU  sum  of  two  hundred  dollars  ;  for  the  true  payment 
of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents,  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  Avhereas,  the 
above-bound  John  G.  Ginn,  by  his  attorney  at  law  Ahner  P.  Bowers, 
hath  this  day  prayed  an  attachment  against  the  said  John  Doe,  which 
is  now  about  to  be  sued  out,  returnable  to  the  next  Superior  Court,  to 
be  held  in  and  for  said  county,  on  the  fourth  Monday  in  October  next; 
now,  if  the  said  John  G.  Ginn  shall  satisfy  and  pay  all  costs  which 
may  be  incurred  by  the  said  John  Doe  in  case  said  Joh7i  G,  Ginn  shall 
discontinue  or  be  cast  in  his  suit,  and  also  all  damages  vrhich  may  be 
recovered  against  the  said  John  G.  Ginn  for  suing  out  the  same,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force. 
Tested  and  approved,  by  John  G.  Ginn.  [L.  S.] 

James  Mack,  J.  P,  hy  his  attorney  at  law  A.  P.  Boicers. 

Richard  Roe,  SecHy,  [L.  S.J 

That  from  and  after  the  passage  of  this  act,  all  affidavits  upon  which  attach- 
ments or  garnishments  may  issue,  now  by  law,  may  be  made  by  the  non- 
resident creditor,  before  the  commissioner  of  the  State  of  Georgia  to  take 
acknowledgment  of  deeds,  or  before  any  judge  or  judicial  officers,  authorised 
to  administer  oaths,  or  before  any  notary  public,  whose  attestations  shall  be 
sufficient  to  authorise  such  other  proceedings  as  may  be  had  in  such  cases 
where  the  creditor  is  present,  or  is  acting  by  his  attorney  at  law  or  in  fact,  and 
is  now  allowed  by  law. — Act  of  1839  ;  jjamp.  p.  144. 


4.  In  all  cases  of  the  issuing  of  attachments,  the  formalities  and  regulations 
provided  in  the  said  attachment  law  of  the  year  1799,  except  as  herein  excepted 
and  provided  for,  shall  be  in  full  force,  which  the  plaintiff  in  attachment,  his, 
her,  or  their  agent,  or  attorney,  in  fact  or  at  law,  is  hereby  authorised  to 
pursue. — Act  of  1S20  :  Prin.  Dig.  36. 

;  That  it  shall  hereafter  be  lawful  to  issue  and  serve  attachments  and  bail 
processes  on  the  Sabbath-day,  in  the  same  manner  and  under  the  same  rules, 
regulations,  and  restrictions  as  are  now  provided  for  the  issuing  and  serving  of 
the  same  on  other  days  ;  Provided,  the  person  or  persons  applying  for  such 
attachment  or  bail  process  shall,  in  addition  to  the  oath  heretofore  required  to 
be  taken,  swear  that  he  apprehends  the  loss  of  his  debt  or  some  part  thereof, 
unless  said  attachment  or  bail  urocess  shall  issue  on  the  Sabbath-day. — Act  of 
1834 ;  Prin.  Dig.  474. 

From  and  after  the  passage  of  this  act,  all  plaintiffs  in  attachment,  their 
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agents  or  attorneys  at  law,  or  in  fact,  shall  give  to  the  defendant  in  attachment, 
bond  and  security,  at  the  time  of  issuing  the  attachment,  in  a  sum  at  least  equal 
to  double  the  amount  sworn  to  be  due  or  to  become  due  by  the  attaching 
creditor. — Act  of  1833  ;  Frin.  Dig.  40. 


Bond  given  hy  the  Plaintiff, 

STATE  OF  GEORGIA,^  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  ^  John  Doe^  and  Richard  Roe  security,  are  held 
and  firmly  bound  unto  Charles  Smith,  his  heirs  and  assigns,  in 
the  just  and  full  sum  of  two  thousand  dollars,  for  the  true  payment 
of  which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
'and  dated  this  May  1,  1846. 

The  condition  of  the  above  oblig-ation  is  such,  that  whereas  the 
above-bound  John  Doe  hath  this  day  prayed  an  attachment  against 
the  said  Charles  Smith,  which  is  now  about  to  be  sued  out,  returnable 
to  the  next  Superior  Court,  to  be  held  in  and  for  the  county  aforesaid, 
on  the  fourth  Monday  in  October  next ;  now,  if  the  said  John  Doe  shall 
satisfy  and  pay  all  costs  which  may  be  incurred  by  the  said  Charles 
Smith,  in  case  the  said  John  Doe  shall  discontinue,  or  be  cast  in  his 
suit,  and  also  all  damages  which  may  be  recovered  against  the  said 
John  Doe,  for  suing  out  the  same,  then  the  above  obligation  to  be 
void ;  else,  to  remain  in  full  force. 

Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Mack^  J.  P.  Richard  Roe,  SecHy.  [L.  S.] 

3.  All  attachments  hereafter  issued  returnable  to  either  the  superior  or  in- 
ferior courts  of  the  State,  shall  be  directed  to  all  and  singular  the 
SHERIFFS  AND  CONSTABLES  OF  THIS  State,  that  an  Original  attachment  and 
copy  shall  issue,  if  the  plaintiff  or  plaintiffs  shall  desire,  for  any  other  county 
or  counties,  besides  the  one  in  which  the  first  original  attachment  shall  be  is- 
sued, and  when  a  levy  or  levies,  shall  be  made  by  virtue  thereof,  the  copy 
attachments  shall  be  returned  to  the  court  to  which  the  first  original  may 
be  returnable,  and  such  other  original  shall  be  returned  to  the  like  court 
in  the  county  in  which  the  levy  may  be  made,  and  such  proceedings  shall  be 
had  in  said  court  against  the  property  levied  upon,  or  any  garnishee,  as  if  the 
first  ori2;inal  attachment  had  been  returned  thereto. — Act  0/1836;  Prin. 
Dig.  42^ 

Attachment, 
STATE  OF  GEORGIA,  ^  ^y  James  Mack,  a  Justice  of  the  Peace  for  said 

Houston  County.         V        COUnty. 
To  all  and  singular,  the  Sheriffs  and  Constables  of  this  State — greeting  : 

Whereas,  John  Doe  hath  made  oath,  this  day,  before  me,  that 
Charles  Smith,  late  of  said  county,  is  justly  indebted  to  him,  the  sum 
of  one  thousand  dollars,  by  note^  and  that  the  said  Charles  Smith,  [is 
actually  removing  out  of  the  limits  of  this  State,]  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him  ;  and  the  said  John  Doe,  having 
given  bond  and  security,  in  terms  of  the  law  in  such  case  made  and 
provided  : 

I  do  therefore   command  you  to  attach    the  estate,  both  real  and 


/ 
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personal,  of  the  said  Charles  Smithy  if  to  be  found  in  your  coimty,  or 
so  much  thereof,  as  shaU  be  of  sufficient  vahie  to  satisfy  the  demand 
and  costs  of  the  said  John  Doe,  and  such  estate,  so  attached,  in  your 
hands  to  secure,  to  answer  the  complaint  of  the  said  John  Doe,  at  the 
Superior  Court,  to  be  held  on  the  fourth  Monday  in  October  next',  and 
also,  that  you  levy  this  attachment  upon  the  said  estate,  both  real  and 
personal,  either  in  the  hands  of  any  person  indebted  to,  or  having" 
effects  of  the  said  Charles  Smith,  and  summon  such  person  to  appear 
at  (he  court  aforesaid,  there  to  answer,  on  oath,  what  he  is  indebted 
to,  or  what  effects  of  the  said  Charles  Smith,  he  hath  in  hand,  or  had 
at  the  time  of  levying  this  Attachment;  and  that  you  adveitise  your 
proceedings  in  the  premises,  according  to  law.  Hereof  fail  not,  and 
have  you  at  said  court  this  writ. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  ray 
seal,  this  May  1,  1846.  James  Mack,  J.  P.  [L.  S.] 

1.  That  from  and  after  the  passage  of  this  act,  that  it  shall  and  may  be  lawiful 
for  any  sheriff  or  constable  of  this  State,  to  follow  with  attachment  any  pro- 
perty that  may  be  run  anywhere  in  the  State,  and  if  found,  to  levy  on  the 
same,  and  bring  back  to  the  county  from  whence  said  attachment  issued  for 
trial. — Act  of  1841  ;  pamp.  p.  143. 

Levy, 

I  have  levied  the  within  Attachment,  upon  a  [black  Horse,  the 
property  of  said  Charles  Smith,]  and  have  summoned  Robert  Truth  as  a 
garnishee  ;  and  also,  have  advertised  my  proceedings  according  to 
law;   this  May  1,  1846.  Robert  Welch,  Sheriff, 

.    7.  In   all  cases  the  attachment  first  served  shall  be  first  satisfiec^. — Act  oj 
1814;  Prin.  Dig.  34. 

Advertisement,  •  - 

All  persons  concerned  are  desired  to  take  notice,  that  I  have  this 
day  levied  an  attachment  at  the  instance  of  John  Doe  vs.  Charles 
Smith,  on  a  [black  Horse,  the  property  of  the  said  Charles  Smith,]  and 
have  summoned  'Robert  Truth  as  a  garnishee  in  said  case,  the  same 
being  returnable  to  the  next  Superior  Court  for  the  county  of  Houston, 
this  May  1,  1846.  Robert  Welch,  Sheriff. 

Ill  Justice's  Court, 

4.  Attachments  issued  and  returnable  to  justices'  courts  are  directed  to 
"  ANY  LAWFUL  CONSTABLE  OF  THE  COUNTY." — Act  of  1811 ;  Prill.  Dig.  502. 

4.  It  shall  and  may  be  lawful  for  any  justice  of  the  peace,  upon  complaint 
made  on  oath  by  any  person,  that  his  or  her  debtor  resides  out  of  this  State, 
or  is  actually  removing  without  the  limits  of  the  same,  or  any  county  thereof, 
or  absconds,  or  conceals  himself,  or  stands  in  defiance  of  a  peace  officer,  so 
that  the  ordinary  process  of  law  cannot  be  served  upon  him,  to  grant  an  at- 
tachment against  the  estate  of  such  debtor,  or  so  much  thereof  as  shall  be  of 
sufficient  value  to  satisfy  the  plaintif}"'s  demand  and  cost ;  which  attachment 
shall  be  directed  to  and  levied  by  any  lawful  constable  of  the  county  where 
the  property  may  be  found,  upon  the  estate  of  such  debtor  wherever  to  be 
found,  either  in  the  hands  of  any  person  indebted  or  having  effects  of  such 
debtor  in  |their  possession,  and  summon  such  person  or  persons  to  appear 
at  the  court  to  be  held  in  and  for  said  district,  to  which  said  attachment  may 
be  made  returnable,  there  to  answer  upon  oath,  what  he,  she,  or  they  are  in- 
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debted  to,  or  what  effects  of  such  debtor,  he,  she,  or  they  hath  or  have  in 
their  hands,  or  had  at  the  time  of  levying  such  attachment :  which  being  re- 
turned executed,  the  court  may,  by  order,  compel  such  person  or  persons  to 
appear  and  answer  as  aforesaid.  And  where  any  person  in  whose  hands  such 
attachment  may  be  levied,  shall  deny  on  oath  owing  any  money  to,  or  having 
in  his,  her,  or  their  hands  any  effects  of  such  debtor,  it  shall,  and  may  be  law- 
ful for  the  plaintiff,  or  his  attorney  or  agent,  to  traverse  such  denial,  and  there- 
upon an  issue  shall  be  made  up,  and  the  same  shall  be  tried  at  the  next  term, 
by  a  jury  of  five  persons,  drawn,  empanneled  and  sworn  in  like  manner  as  in 
appeals,  but  on  good  cause  being  shown  on  oath,  the  trial  may  be  put  off  one 
term  at  the  instance  of  either  party,  and  no  longer,  and  if  found  against  such 
garnishee,  he,  she,  or  they  shall  be  subject  to  pay  the  plaintiff  such  sum  as  shall 
be  so  found,  and  cost ;  and  the  court  shall  order  judgment  to  be  entered  there- 
upon against  such  garnishee  as  against  the  original  debtor :  Fromded^  that  such 
justice  of  the  peace  shall,  before  granting  such  attachment,  take  bond  and  se- 
curity of  the  party  to  whom  the  same  may  be  granted,  in  double  the  sum 
sworn  to  by  the  attaching  creditor,  payable  to  the  defendant,  for  satisfying  and 
paying  all  costs  and  damages  which  may  be  incurred  by,  or  happen  to  the 
defendant,  in  case  the  plaintiff  suing  out  such  attachment  should  discontinue 
or  be  cast  in  his,  her,  or  their  suit ;  which  bond  shall  be  returned  to  the  court, 
to  which  such  attachment  may  be  returnable  ;  and  such  attachment  shall  be 
tried  at  or  before  the  second  justices'  court  after  the  one  to  which  it  may  be 
made  returnable ;  and  the  party  entitled  to  such  costs  and  damages  may 
bring  suit  and  recover  thereon  ;  and  every  attachment  issued  without  such  bond 
being  taken,  or  where  no  bond  shall  be  returned  to  the  court  with  the  at- 
tachment, the  said  attachment  is  hereby  declared  to  be  illegal,  and  shall  be 
dismissed  with  costs  :  Provided  always^  that  every  attachment  which  may  be 
issued  as  a.foresaid,  shall  be  attested  by  the  justice  issuing  the  same,  and  shall 
be  by  thejollicer  levying  the  same,  publicly  advertised  at  the  place  of  holding 
the  courts  in  said  district ;  and  at  one  or  more  public  places  in  the  county,  at 
least  fifteen  -  days  previous  to  the  court  to  which  said  attachment  may  be 
made  returnable  ;  and  if  any  attachment  shall  be  issued  within  fifteen  days 
of  the  next  court,  such  attachment  shall  be  returnable  to  the  succeed- 
ing court,  and  shall  be  tried  as  heretofore  directed.  And  all  goods  and 
chattels,  lands  and  tenements,  attached,  shall  be  repleviable  by  the  defendant's 
giving  bond,  with  good  and  sufBcient  security,  to  the  officer  levying  the  same, 
which  bond  he  is  hereby  empowered  to  take,  compelling  the  defendant  to  ap- 
pear at  the  court  to  which  such  attachment  may  be  made  returnable,  and  to  abide 
by  and  perform  the  order  of  such  court :  Provided  nevertheless^  that  all  goods 
and  eflects  attached  and  not  replevied,  agreeable  to  the  provisions  of  this  act, 
where  the  same  shall  be  of  a  perishable  nature,  the  said  justice  or  justices  of 
the  peace  shall,  on  motion  of  the  plaintiff,  his,  her,  or  their  attorney  or  agent, 
order  a  sale  of  the  same  ;  and  the  proceeds  of  such  sale  shall  be  paid  into 
said  court,  and  by  them  applied  to  the  discharge  of  the  plaintiff's  demand,  if 
established,  and  costs  ;  and  the  balance,  if  any,  returned  to  the  defendant  or 
his  attorney :  Provided  nevertheless^  that  all  sales  of  perishable  property  under 
attachment,  shall  undergo  the  same  formalities  of  other  constables'  sales  under 
executions ;  and  whenever  any  attachment  shall  be  returned  served  in  the 
hands  of  a  third  person,  it  shall  be  lawful  on  his  or  her  appearance  and  ex- 
amination, in  the  manner  hereinafter  directed,  to  enter  up  judgment  as  against 
the  original  debtor,  and  award  execution  for  the  money  due  by  him  or  her  to 
the  absent  debtor,  and  against  such  property  or  effects  as  may  be  in  h'is  or  her 
hands  or  keeping,  belonging  to  such  absent  debtor,  or  so  much  thereof  as  will 
be  of  value  sufficient  to  satisfy  the  judgment  or  judgments  and  costs.  And 
all  such  goods  and  chattels,  levied  on  as  aforesaid,  and  not  replevied,  shall, 
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after  the  plaintiff  has  established  his  demands,  be  by  order  of  the  court,  sold 
and  disposed  of,  for  and  towards  satisfying  the  plaintiff's  judgment,  in  like 
manner  as  if  the  same  had  been  taken  under  execution  ;  and  where  the  pro- 
perty so  attached  and  sold  as  aforesaid,  should  prove  insufficient  to  satisfy  the 
debt  and  cost,  or  where  the  same  shall  be  of  the  nature  of  real  estate,  then 
and  in  that  case,  it  shall  be  the  duty  of  said  justice  to  issue  execution  or  exe- 
cutions, for  the  amount  of  said  judgment  and  cost,  or  so  much  thereof  as  re- 
mains unsatisfied.  And  when  any  person,  as  garnishee,  returns  debts  due  to 
the  absent  debtor,  the  court  shall  order  the  same  to  be  sued  for,  and  when  re- 
covered, subject  to  the  order  of  the  court. — Act  of  1811  ;  Prin.  Dig.  502. 


Garnishment  under  Attachment, 

3.  No  person,  who  may  be  summoned  as  garnishee,  shall  be  compelled  to^ 
answer  to  any  attachment  out  of  the  county  in  which  such  garnishee  lived  at 
the  time  of  serving  such  attachment;  and  Avhere  any  garnishee  shall  return 
that  he  has  in  his  hands  a  note  or  notes,  bond  or  bonds,  or  other  evidences  of 
debt  belonging  to  the  absent  debtor,  the  same  shall  be  forthwith  deposited  with 
the  clerk  of  the  court  in  Vv'hich  the  attachment  is  pending,  subject  to  the  order 
of  said  court ;  and  after  the  plaintiff  shall  have  established  his  demand  against 
the  absent  debtor,  the  court  may,  in  its  discretion,  direct  the  clerk  to  deliver  to 
the  plaintiff,  in  such  attachment,  his  agent  or  attorney,  such  note  or  notes,  bond 
or  bonds,  or  other  evidence  of  debt,  or  so  much  thereof  as  will  be  sufficient  to 
discharge  the  amount  of  the  demand  which  the  plaintiff  shall  have  established 
against  the  defendant,  taking  a  receipt  therefor,  which  receipt  shall  be  filed 
with  the  papers  appertaining  to  such  attachment,  and  shall  be  considered  as  a 
payment  to  that  amount ;  unless  the  plaintiff  shall  make  it  appear,  that,  after 
due  dilligence  used  by  him,  he  was  unable  to  collect  the  amount;  and  where 
the  evidence  so  deposited  is  of  a  debt  greater  than  the  plaintiff*'s  demand,  and 
will  not  admit  of  division,  the  court  shall  order  the  same  to  be  sued  for,  in  such 
manner  as  wdll,  in  their  discretion,  best  insure  recovery ;  and  the  money,  when 
collected,  to  be  deposited  with  the  clerk  of  the  court  in  which  the  attachment 
pended,  a  part  to  be  applied  to  the  discharge  of  the  amount  due  the  attaching 
creditor,  the  balance  to  remain  subject  to  the  future  order  of  said  court. — Act 
0/1814;  Prin.  Dig.  33. 

1.  In  all  cases  arisino-  under  the  laws  of  this  State  which  authorise  sum- 
mons  of  garnishment  to  be  issued,  when  the  garnishee  shall  return  on  oath, 
that  he  or  she  hath  in  hand  goods  or  effects  of  the  debtor,  he  or  she  shall  state 
in  his  or  her  deposition  the  value  of  the  same  ;  and  the  court  to  which  the  same 
may  be  made  returnable,  shall  proceed  to  award  judgment  against  said  gar- 
nishee, for  the  value  of  said  effects,  as  stated  in  said  deposition  :  Provided 
nevertheless.,  that  the  said  garnishee  may  discharge  said  judgment,  by  deliver- 
ing to  the  officer,  having  the  execution  in  hand,  the  goods  or  effects  so  by  him 
or  her  deposed  to  be  in  his  or  her  possession. 

2.  The  plaintiff  at  whose  instance  the  said  summons  shall  have  been  sued 
out,  may  make  up  an  issue  5n  said  deposition  which  shall  be  submitted  to  a 
jury,  and  the  said  jury  shall  render  a  verdict  for  the  value  of  such  goods  or  ef- 
fects as  may  be  proved  to  be  in  the  hands  of  the  garnishee,  or  for  the  value  of 
such  goods  or  effects  as  may  by  him  or  her,  be  admitted  to  be  in  hand,  and  the 
court  shall  proceed  to  give  judgment  accordingly,  which  said  judgment  may  be 
discharged  in  the  manner  prescribed  in  the  first  section  of  this  act. — Act  of 
1830  ;  Prin.  Dig.  40. 

1.  That  in  all  cases  hereafter  w^hen  any  person  after  being  summoned  as 
garnishee,  shall  die  either  before  or  after  answer,  the  executor  or  executors, 
administrator  or  administrators  of  each  person  shall  be  made  party  by  scire 
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facias  in  the  usual  way,  and  shall  be  bound  to  answer  as  such  deceased  person 
would  have  been  bound  to  do  provided  that  such  executor  or  executors,  ad- 
ministrator or  administrators,  shall  not  be  proceeded  against  until  twelve  months 
after  his  or  her  qualification  as  such,  and  shall  be  allowed  to  plead  any  matter 
in  such  proceedings  necessary  for  the  protection  of  himself  or  the  estate  he  or 
she  may  represent,  and  after  he  or  she  shall  be  made  party,  the  cause  shall 
proceed  as  it  would  have  proceeded  if  the  garnishee  had  not  died. 

2.  That  in  case  of  the  death  or  removal  from  office  of  any  such  executor  or 
executrix,  administrator  or  administratrix,  pending  such  proceedings,  any  ad- 
ministrator or  administratrix  c?e  bonis  noriy  may  in  like  manner,  be  made  party. 
—Act  of  1839  ;  pavip.  p.  146. 

1 .  From  and  after  the  passage  of  this  act,  in  all  cases,  in  any  of  the  courts 
of  this  State,  where  any  person  or  persons  shall  fail  to  answer,  after  being  duly 
summoned  as  garnishee  or  garnishees,  the  court,  uj)on  motion  of  the  plaintiff 
or  his  attorney,  shall  pass  a  rule  or  order  requiring  the  garnishee  or  garnishees 
to  answer  at  such  time  as  the  court  may  direct,  or  show  cause  why  judgment 
should  not  be  entered  against  him,  her,  or  them,  for  the  amount  of  the  plaintiff's 
demand  and  costs,  which  rule  shall  be  served  by  the  sheriff  or  his  deputy ;  and 
if  the  garnishee  or  garnishees  shall  fail  to  answer  or  show  cause  at  or  by  the 
time  limited  in  the  said  rule  or  order,  the  court  shall  enter  judgment  against 
the  garnishee  or  garnishees  for  the  amount  of  the  plaintifi  's  judgment  with  costs. 

Bule  Nisi. 

STATE  OF  GEORGIA— HOUSTON  COUNTY. 
Present  the  honorable  John  J.  Lloyd,  Judge  of  said  Court, 
JOHN  DOE     )  ^    ,       ,  .   . 

vs.  >  Rule  J\^{si  against  Garnishee. 

RICHARD  ROE.  )  ^ 

Attachment  returnable  to  Superior  Court,  April  term,  1846.     Princi- 
pal $100  dollars,  besides  interest  and  costs. 

It  appearing  to  the  Court,  by  the  return  of  the  sheriff.^  that  Robert 
Truth  has  been  summoned  as  a  garnishee  in  the  above  case,  which 
summons  required  him  to  appear  and  answer  at  the  present  term  of 
this  court;  and  said  Robert  Truth  having  failed  to  appear  and  answer 
as  required  by  said  summons,  it  is,  therefore,  on  motion  of  Plaintiff  ^s 
attorney^  ordered  that  said  Robert  Truth  show  cause,  at  the  next  term 
of  tlris  Court,  why  judgment  should  not  be  entered  against  him  for 
the  amount  of  the  plaintiff's  demand  and  costs.  And  it  is  further 
ordered,  that  a  copy  of  this  rule  be  served  on  said  Robert  Truth  per- 
sonally^ three  months  previous  to  the  next  term  of  this  Court. 

A  true  extract  from  the  minutes  of  said  Court ^  this  May  1,  1846. 

James  Holdfast^  C.  S.  C. 

2.  The  clerk  and  sheriff  shall  be  entitled  eaclf  to  the  sum  of  one  dollar  for 
the  entry  and  service  of  such  rule  or  order  as  is  prescribed  in  the  first  section 
of  this  act,  which  fees  each  garnishee  shall  be  compelled  to  pay  before  his 
answer  is  received  by  the  court ;  and  when  the  garnishee  shall  answer  to  the 
summons  of  garnishment,  in  compliance  with  the  said  rule  or  order,  the  same 
proceedings  shall  be  had  as  if  he  had  answered  in  due  time  without  the  pass- 
ing of  any  such  rule  or  order  by  the  court. 

3.  In  all  cases  whatsoever,  either  at  law  or  in  equity,  the  plaintiff  or  com- 
plainant shall  be  permitted  to  issue  summonses  of  garnishment  upon  comply- 
ing with  the  terms  of  the  law  now  of  force,  regulating  the  issuing  of  the  same, 
whether  the  subject  matter  of  the  suit  be  a  debt  or  not. — Act  of  1834:  Prin. 
Dig.  41. 
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2.  That  in  all  cases  where  executions  have  been  issued  frcm  a  judgment,  and 
removed  to  any  county  in  this  State,  that  it  shall  and  may  be  lawful  for  the 
plaintiff,  his  agent  or  attorney,  to  take  out  garnishees  before  any  judge,  justice 
of  the  inferior  court,  or  justice  of  the  peace,  under  the  same  rules  and  regu- 
lations as  is  now  provided  for  by  law. — Act  of  1841  ;  pamp.  p.  143. 

1.  From  and  after  the  passing  of  this  act,  all  banks,,  banking  companies, 
and  other  corporations  in  this  State,  shall  be  liable  to  garnishment  both  in 
cases  of  attachment  and  in  cases  of  common  law  :  and  it  shall  be  their  duty 
to  answer  under  their  corporate  seal  by  their  presiding  officer;  and  in  all 
cases  a  summons  addressed  to  the  corporation  and  served  upon  ils  presiding 
officer,  shall  be  deemed  and  held  sufficient. 

[2.  Repealed.] 

3.  Summons  in  garnishment  shall  in  all  cases  be  served  personally,  other- 
wise they  shall  not  be  binding  ;  and  in  all  cases  where  any  corporation  shall 
answer,  the  subsequent  proceedings  shall  be  the  same  as  those  now  provided 
by  law  in  cases  of  other  garnishees  :  Provided,  that  nothing  herein  contain- 
ed, shall  be  so  construed  so  as  to  make  banks  or  other  corporations  liable  to 
be  garnisheed  for  the.  salary  or  salaries,  or  any  part  thereof,  of  any  officer  or 
officers  of  said  banks  or  other  corporations. — Act  of  1832  ;  Prin.  Dig.  473. 

Stimmons  of  Garnishment, 
STATE  OF  GEORGIA,  ^  Rohert  Truth— You  are  hereby  required,  per- 
Houston  County.  ^  sonally,  to  attend  at  the  Superior  Court,  to  be 
held  in  and  for  said  county,  on  ih.^  fourth  Monday  in  October  next,  to 
answ^yupon  oath,  in  an  attachment  at  the  instance  of  John  Doe  vs. 
Rich(Mm  Roe^  what  you  are  indebted  to  said  Richard  Roe,  or  what  effects 
you  llave  in  your  hands,  or  had  at  the  time  of  levying  said  attachment^ 
belonging  to  said  Richard  Roe. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

Robert  Welch,  Sheriff". 

Answer  of  Garnishee, 
To  the  honorable  Superior  Court. 

JOHN  DOE       } 

vs.  >  Attachment,  &c. 

RICHARD  ROE.  > 

In  answer  to  the  writ  of  garnishment  served  on  respondent  in  the 
above-stated  case,  respondent  saith  that,  [He7'e  state  fully,  particularly, 
and  at  large,  all  the  -circumstances  of  the  case.]  All  which  is  respctfully 
submitted.  Robert  Truth,  Gar^ee, 

STATE  OF  GEORGIA,  ^  Personally  appeared  hefore  me,  James  Mack, 
Houston  County.  ^  ^^^^  ^f  ^j^^  Justices  of  the  Peace,  in  and  for  said 
county,  the  above  i  espondent,  Rohert  Truth,  who  being  sworn,  depos- 
eth  and  saith  that  the  facts  stated  in  the  above  answer  are  true  in 
substance  and  effect 

Sworn  to  and  subscribed,  ) 
before  me,  this  Moy  1, 1846.  >  ROBERT  TRUTH. 

James  Mack.  J.  P.  S 


4.  No  suit  by  way  of  attachment  shall  abate  by  the  death  of  either  party, 
where  the  cause  of  action  would  survive  to  the  executor  or  administrator  ; 
but  such  death  being  suggested  on  the  record,  the  cause  shall  proceed  under 
the  restrictions  and  regulations  following  :  When  a  plaintiff  in  attachment 
shall  die,  the  executor  or  administrator  of  such  plaintiff  shall,  within  six 
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months  after  the  probate  of  the  will,  and  obtaining  letters  testamentary,  or 
obtaining  letters  of  administration,  cause  to  be  issued  by  the  clerk  of  the  court 
in  which  such  attachment  is  pending,  a  scire  facias  returnable  to  the  next 
term  of  the  said  court,  giving  notice  of  his  intention  to  become  a  party  in  the 
place  and  stead  of  the  deceased  testator  or  intestate,  which  shall  be  published 
at  the  door  of  the  court-house  in  the  county  in  which  such  attachment  is  pend- 
ing,  by  the  sheriff  of  said  county,  at  least  twenty  days  prior  to  the  terra  at 
which  such  scire  facias  is  made  returnable  ;  which  being  done,  such  execu- 
tor or  administrator  may,  on  motion,  be  made  party  plaintiff,  and  the  cause 
proceed  ;  and  where  the  defendant  shall  die,  scire  facias  shall  issue  in  manner 
aforesaid,  immediately  after  the  expiration  of  twelve  months,  which  £,cire  fa- 
cias shall  contain  a  notice  to  the  legal  representatives  of  the  defendant,  whether 
executor  or  administrator,  of  the  pendenc}'-  of  such  attachment,  and  of  the  in- 
tention of  the  plaintiff  to  proceed  with  the  same  ;  which,  being  published  in 
like  manner,  it  shall  be  lawful  for  the  plaintiff  to  proceed  with  his  attachment 
as  if  such  death  had  not  taken  place.  Provided  nevertheless,  that  the  execu- 
tor or  administrator  of  the  defendant  may  appear  at  the  return  of  the  scire 
facias,  and  upon  giving  security  in  terms  of  the  act  to  which  this  is  amenda- 
tory, shall  be  permitted  to  plead  and  defend  the  said  attachment,  in  the  same 
manner  that  his  testator  or  intestate  might  have  done. — -Ac^o/1814;  Prin. 
Dig.  33. 

Advertiseme7it. 

STATE  OF  GEORGIA,  ^  All  persons  concerned  are  hereby  notified,  that 
Houston  County.  >  scire  facias,  to  make  John  Doe  party  plaintiff  in  an 
attachment  pending  in  the  Superior  Court,  in  which  Charles  Smith, 
deceased,  was  plaintiff,  and  Richard  Roe  is  defendant,  retnrnabh^  to  the 
next  term  of  the  Superior  Court,  to  be  held  in  and  for  said  county  on 
the  fourth  Monda)^  in  October  next,  is  placed  in  my  hands  b}^  James 
Holdfast,  clerk  of  the  Superior  Court. 

Given  under  my  hand  and  official  signature,  (his  May  1,  1846. 

Robert  Welch,  Sheriff, 

5.  In  cases  of  attachments  pending  in  justices'  courts,  where  either  party 
shall  die,  such  attachments  shall  not  abate  ;  but  a  notice  of  the  intention  of 
the  representatives  of  the  plaintiff,  whether  executor  or  administrator,  to  pro- 
ceed, being  published  at  the  house  where  such  justices'  courts  are  holden,  by 
the  constable  of  the  district,  ten  days  before  the  time  at  which  parties  are  to 
be  made,  such  parties  shall  thereupon  be  made,  and  the  cause  proceed. — Act 
0/1814;  Frin.  Dig.  34. 


4.  Judgment  on  attachment  shall  bind  no  other  property  than  that  attached, 
nor  shall  the  person  or  property  of  the  defendant,  other  than  that  attached,  be 
liable  to  payment  of  such  judgment,  unless  the  defendant  shall  come  in  terms 
of  the  law,  and  be  made  a  party  to  such  attachment  :  Provided,  also,  in  all 
such  cases  of  attachments,  when  the  defendants  shall  return  to  the  county 
where  said  attachments  are  proceeding,  and  ten  days'  notice  being  given  to  the 
defendants,  personally,  by  the  plaintiff,  his  attorney,  or  any  legal  officer,  of  the 
proceedings  on  said  attachments,  previous  to  final  judgment  on  the  same  ;  and 
in  all  such  cases  of  attachments,  when  notice  shall  have  been  given,  and  the 
defendant  or  defendants  shall  refuse  or  fail  to  appear  and  defend  said  suit  or 
suits,  personally,  or  by  attorney,  then,  in  all  such  cases  of  attachments,  the 
judgments  on  the  same  shall  not  only  Bind  the  property  attached,  but  all  the 
property  of  such  defendant  or  defendants. — Act  of  1836  ;  Prin.  Dig.  42. 
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Notice  to  the  Defendant, 

STATE  OF  CxEORGiA,  ^  John  Doe  :  You  are  hereby  notified,  that  an 
Houston  County.  ^  attachment,  returnable  to  the  Superior  Court,  in 
and  for  the  county  of  Houston,  at  the  next  term  of  said  court,  to  be  held 
on  the  fourth  Monday  in  October  next,  against  yourself,  in  favor  of 
Richard  Roe,  has  been  levied  on  a  certain  black  horse,  as  your  property, 
which  has  been  advertised  agreeably  to  law.  This  notice  is  given, 
that  you  may  come  in  and  defend  yourself  in  said  attachment  in  terms 
of  the  law,  in  such  case  made  and  provided. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

Robert  Welch,  Sheriff. 

8.  No  lien  shall  be  created  by  the  levying  of  an  attachment,  to  the  exclu- 
sion of  any  judgment  obtained  by  any  creditor,  before  judgment  is  obtained  by 
th§  attaching  creditor. — Act  0/1814  ;  Prhi.  Dig.  34. 


3.  That  declarations  founded  on  attachments  may  be  filed  at  the  first  term 
of  the  court  to  which  the  same  shall  be  returnable. — Act  of  1838  ;  pamp,  p. 
168. 

Dedaratton. 

STATE  OF  GEORGIA,  )  ' 

Houston  County.       (   To  the  honorable  Superior  Court  of  said  county. 

The  petition  of  John  Doe,  plaintiff  in  attachment,  (which  attach- 
ment is  pending  in  said  court,)  respectfully  showeth  that  Richard  Roe, 
late  of  said  county,  owes  to,  and  from  your  petitioner  unjustly  detains, 
the  sum  of  one  hundred  dollars,  besides  interest;  for  that  whereas  the 
said  Richard  Roe,  on  the  first  day  of  January,  last  past,  made  his  cer- 
tain instrument  in  writing,  commonly  called  a  promissory  note,  the  date 
whereof  is  the  day  and  year  aforesaid,  his  own  proper  hand  being 
thereto  subscribed,  and  then  and  there  delivered  the  said  note  to  your 
petitioner,  (and  which  is  now  here  shown  to  the  court,)  whereby,  one 
day  after  date  of  said  note,  he  promised  to  pay  your  petitioner,  or  bearer, 
one  hundred  dollars,  for  value  received.  Yet  the  said  Richard  Roe,  al- 
though so  indebted,  and  to  pay  the  said  sum  of  money  often  requested, 
has  not  paid  the  same,  but  the  same  to  pay  has  wholly  refused,  and 
still  does  refuse,  to  the  damage  of  your  petitioner  two  hundred  dollars. 
Dated  this  May  1,  1846.  Simon  Wake,  PPff's  Jltfy^ 


Claim, 


1.  That  where  any  sherifFor  constable  shall  levy  any  attachment  on  personal 
property,  claimed  by  any  person  not  a  party  to  such  attachment,  such  person, 
his  agent,  or  attorney,  shall  make  oath  to  such  property ;  and  it  shall  be  the 
duty  of  such  sheriff,  or  constable,  to  return  the  fact  of  such  claim  to  the  court 
to  which  the  attachment  shall  be  made  returnable  :  and  such  court  shall  cause 
an  issue  to  be  joined  between  the  plaintiff  and  such  claimant,  and  the  right  of 
property  to  be  decided  on  by  a  jury  at  the  same  term,  unless  sufficient  cause 
be  shown  to  induce  the  court  to  continue  the  same  :  Provided,  the  person 
claiming  such  property,  his  agent,  or  attorney,  shall  give  bond,  {to  the  sheriff  or 
constable  serving  such  attachment,)  with  security,  in  a  sum  equal  to  the  amount 
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of  such  attachment^  conditioned  to  pay  to  the  plaintiff  all  damages  which  the 
jury,  on  the  trial  of  the  right  of  property,  may  assess  against  such  claimant,  in 
case  it  should  appear  that  such  claim  was  made  for  the  purpose  of  delay.  And 
every  juror  on  the  trial  of  such  claim  shall  be  sworn,  in  addition  to  the  oath 
usually  administered,  to  give  such  damages  as  may  seem  reasonable  and  just 
to  the  plaintiff,  against  the  claimant,  in  case  it  shall  be  sufficiently  shown  that 
such  claim  was  intended  for  the  purpose  of  delay  only  ;  and  it  shall  be  lawful 
for  the  plaintiff  to  enter  up  judgment,  and  have  execution  against  such  claimr 
ant  for  the  amount  of  such  verdict ;  and  where  the  jury  shall  find  the  property 
not  subject  to  the  attachment,  the  claimant  may  enter  up  judgment,  and  have 
execution  against  the  plaintiff  for  the  costs  by  him  incurred  in  establishing  his 
claim. 

2.  Land  or  real  estate  shall  not  be  subject  to  be  attached  under  or  by  virtue 
of  any  attachment  issuing  and  returnable  out  of  the  county  in  which  such  land 
is  situate ;  and  in  all  cases  of  claims  to  land,  levied  on  by  virtue  of  any  attach- 
ment, the  proceedings  shall  be  the  same  as  those  pointed  out  by  the  *^receding 
section  for  claims  to  other  property,  except  that  such  claim  shall  be  returned 
to,  and  tried  in  the  superior  court  of  the  county  where  the  land  is  situate. — 
-4c?  0/1814;  Prin.  Dig.  32. 

2.  In  all  cases  where  any  property  levied  on  by  an  attachment  shall  be  claimed, 
such  claimant  or  claimants  shall  give  bond  with  security  in  double  the  va- 
lue OF  the  property  claimed,  to  be  estimated  by  the  officer  making  the  levy, 
and  the  claimant  shall  be  entitled  to  the  possession  of  such  property  so  claimed, 
upon  giving  to  the  officer  levying  the  attachment,  bond  with  good  security  in  the 
sum  aforesaid,  payable  to  the  plaintiff,  for  the  forthcoming  of  such  property  at 
the  time  and  place  :  Promded^  the  same  be  found  subject  to  the  attachment ; 
and  if  the  property  shall  not  be  produced,  the  plaintiff  or  plaintiffs,  his,  her,  or 
their  executors  or  administrators,  may  recover  on  said  bond  the  amount  of  the 
judgment  obtained  on  such  attachment,  including  principal,  interest  and  cost, 
together  with  all  interest  and  cost  accruing  after  the  rendition  of  judgment : 
Provided  always^  that  no  recovery  shall  be  for  more  than  harlf  of  the 
amount  of  such  bond,  with  interest  thereon  from  the  date  of  the  levy. — Act  of 
1836  ;  Prin.  Dig.  41. 

That'  in  all  cases  of  claim,  whether  the  levy  be  made  under  attachment  or  ex- 
ecution, the  amount  of  any  bond  given  for  the  forthcoming  of  the  property  levied 
on  shall  be  in  double  the  value  of  such  property,  to  be  estimated  by  the 
levying  officer ;  and  all  such  bonds  shall  be  made  payable  to  the  plaintiff  in 
attachment  or  execution,  who  may  sue  and  recover  on  the  game,  upon  breach 
of  the  condition  thereof. — Act  of  1841;  pamp.  p.  128. 

6.  In  all  cases  where  any  claim  shall  be  interposed  for  property  levied  on 
by  virtue  of  a  fieri  facias  from  any  of  the  courts  of  this  State,  and  pending 
such  claim,  the  plaintiff  shall  die,  it  shall  and  may  be  lawful  for  the  executor 
or  executors,  administrator  or  administrators  of  such  deceased  plaintiff,  upon 
motion,  in  the  court,  where  such  claim  is  pending,  to  be  made  parties,  instanter, 
and  the  said  case  shall  proceed  without  further  delay :  Provided,  the  same 
executors  or  administrators  shall  produce  in  court,  their  letters  testamentary  or 
of  administration  ;  and,  provided,  they  shall  give  to  the  claimant,  or  his  attor- 
ney, twenty  days'  notice  of  the  said  intended  application  to  make  such  parties. 
And  provided  always,  in  such  cases,  where  there  are  more  than  one  plaintiff, 
the  cause  shall  proceed  in  the  name  of  the  survivor,  and  this  act  shall  not  be 
applicable,  except  when  the  last  surviving  plaintiff  shall  die  while  such  claim  is 
pending. — Act  of  1S36\  Prin.  Dig.  42. 

1.  From  and  after  the  passage  of  this  act,  when  any  attachment  returnable 
to  a  justice's  court  in  this  State  shall  be  levied  on  land  which  has  been  claimed 


174  ATTACHMENT    AND    GARNISHMENT. 

by  any  parson  or  persons  not  a  party  to  said  attachment,  it  shall  be  the  duty  of 
the  officer  levying  the  same  to  return  the  claim  papers  to  the  clerk  of  the  next 
superior  court  of  the  county  where  the  land  lies,  which  court  shall  cause  the 
right  of  property  to  be  tried  in  the  same  manner  as  in  other  claim  cases. 

2.  When  any  attachment  as  aforesaid  shall  be  levied  on  any  negro  or  negroes, 
which  may  be  claimed  as  aforesaid,  it  shall  be  the  duty  of  the  levying  officer  to 
return  the  claim  papers  to  the  clerk  of  the  next  superior  or  inferior  court  of 
the  couniy  in  which  said  attachment  has  issued ;  and  it  shall  be  the  duty  of  the 
courts  at  jresaid  to  cause  the  right  of  property  to  be  tried  in  the  same  manner 
as  in  oth -r  cases  of  claims. 

3.  The  person  or  persons  claiming  as  aforesaid,  shall  present  their  claim  in 
the  same  manner,  and  be  entitled  to  a  replevy  under  the  same  rules  and  regula- 
tions as  in  other  cases  of  attachments  and  claims. 

4.  The  jury  before  the  trial  of  any  of  the  claims  aforesaid,  shall  have  ad- 
ministered unto  them  the  following  oath,  to  wit:  '*  You  do  swear  or  affirm, 
that  you  will  give  to  plaintiffs  in  attachments  against  claimants  such  damages 
as  maysaem  reasonable  and  just,  not  less  than  ten  per  cent. y  provided  it  shall 
suffi^ieni ly  appear  that  the  claim  was  intended  for  delay  only ;  so  help  me  God." 
—Act  of  1828  ;  Fan.  Dig.  463. 

Note. — It  will  be  perceiveil,  that  Claims  to  property,  levied  on  by  attachments,  are  in- 
terposed i.i  the  same  way,  as  claims  at  common  law,  to  wit:  the  aflBdavit;  the  damage 
bond  and  .he  lorthcoming  bond,  are  made  in  the  same  manner;  it  is  sufficient,  therefore, 
to  refer  tha  reader  to  the  title  Claim. 


1.  Every  attachment  hereafter  sued  out,  the  property  attached  may  be  re- 
stored to  the  person  or  persons  against  whom  the  attachment  may  have  issued, 
upon  the  defendant  or  defendants  giving  good  and  sufficient  security  to  the 
officer  serving  the  said  attachment,  in  double  the  debt  or  demand  for  which 
the  said  attachmeut  may  have  been  issued  and  granted:  or  the  said  defendant 
or  defendants,  may  tile  his,  her,  or  their  defence  to  the  petition  or  declaration 
of  the  attaching  creditor,  or  creditors,  and  enter  into  the  same  defence  as  if  the 
property  attached  had  been  replevied. — Act  of  1816;  Prin.  Dig.  34. 

Note. — To  the  above  statute,  the  following  note  has  been  furnished  the  Compiler : — 
"  The  act  of  1316  contains  two  provisions  for  the  defence  of  cases  in  attachment:  first, 
that  the  defendant,  or  defendants,  may  file  his,  her,  or  their  defence  to  the  petition,  or  de- 
claration, of  the  attaching  creditor,  or  creditors,  and  enter  into  the  same  defence  as  if  the 
property  attached  had  been  replevied;  secondly,  that  any  person  may  act  as  a  friend,  give 
good  special  bail,  and  by  himself,  or  attorney,  plead  and  defend  the  suit,  in  the  same  man- 
ner as  though  the  defendant  was  personally  present  and  did  it  himself.  The  first  pro- 
vision evidently  intends  to  give  the  defendant  the  right  to  defend,  when  \\e personally  ap- 
pears, aiid  not  otherwise.  By  personally  appearing  and  defending  the  case,  he  places  him- 
self within  the  reach  of  the  process^of  the  court,  and  it  is  but  reasonable,  that  in  such  case, 
he  should  be  privileged  to  defend,  in  as  full  and  ample  a  manner,  as  though  he  had  reple- 
vied. The  second  provision  of  the  act  clearly  shows  this  to  have  been  the  intention  of  the 
legislature,  for  the  privilege  given  the  friend  of  the  defendant,  to  defend  the  suit,  upon  giv- 
ing good  spffcial  bail,  is  co-extensive  only  with  the  privilege  of  the  defendant,  which  he 
can  only  exercise  when  personally  present."  Any  other  construction  of  the  statute,  it  ap- 
pears to  ti;e  Compiler,  would  defeat  the  attachment  laws  altogether. 

3.  In  all  cases  where  an  attachment  may  issue  against  any  person  absent, 
that  on  the  trial  of  the  same,  any  person  may  act  as  a  friend,  give  good  special 
bail,  and  by  himself  or  attorney,  plead  and  defend  the  suit,  in  the  same  man- 
ner as  though  the  defendant  was  personally  present,  and  did  it  himself. — Act 
o/  1816  ;    Prin.  Dig.  35. 

3.  In  all  cases  of  attachment,  the  property  or  effects  of  the  defendant  or  de- 
fendants in  attachment,  may  be  replevied  by  his,  her,  or  themselves,  his,  her, 
or  their  agents,  or  attorneys,  in  fact  or  at  law,  in  the  manner  pointed  out  in  an 
act,  entitled  "  An  act  to  regulate  Attachments  in  this  State,"  passed  on  the 
18th  day  of  February,  in  the  year  1799.— ^cf  of  1S20  ;  Prin  Dig.  36. 
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Replevy  Bond, 

STATE  OF  GEORGIA,  i  Know  aU  men  by  these  presents,  that  we,  John 
Moustvn  County.  ^  j)^^  ^^.^j  Richard  Roe,  security,  both  of  said 
county,  are  held  and  firmly  bound  unto  Robert  Welch,  Sheriff,  of  said 
county,  in  the  just  and  full  sum  of  Jive  hundred  dollars,  for  the  true 
payment  of  which,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents :  sealed 
with  our  seals  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  an  at- 
tachment, issued  by  James  Mack,  a  Justice  of  the  Peace,  in  and  for 
said  county,  in  favor  of  Charles  Smith,  against  said  Joh7i  Doe,  return- 
able to  the  Superior  Court  of  said  county,  to  be  held  on  the  fourth 
Monday  in  October  next,  has  been  levied  by  said  Sheriff,  on  a  certain 
black  horse,  as  the  property  of  said  Joh7i  Doe  ;  and  in  which  attach- 
ment, Robert  Truth  has  been  summoned  as  a  garnishee  :  now,  if  said 
John  Doe,  shall  well  and  truly,  be  and  appear,  at  said  court,  and  shall, 
then  and  there,  abide  by  and  perform  the  order  and  judgment  of  said 
court,  touching  said  attachment,  then  the  above  obligation  to  be  void  ; 
otherwise,  of  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.     [L.  S.] 

James  Mack,  J.  P.  Richard  Roe,  SecHy,   [L.  S.] 


Bond  under  the  Act  of  1816. 
STATE  OF  GEORGLi,  ^        Know  "all  men  by  these  presents,  that  we, 

Houstoi  County.  ^  j^j^^  jy^^  ^^^  Richard  Roe,  security,  both  of  said 
county,  are  held  and  firmly  bound  unto  Charles  Smith,  of  said  county, 
in  the  just  and  full  sum  of  Jive  hundred  dollars,  for  the  true  payment  of 
which,  Yv'e  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe  is  indebted  to  said  Charles  Smith,  of  said  county,  in  the  sum 
of  two  hundred  and  fifty  dollars,  which  debt  is  to  become  due,  on  the 
twenty-fifih  day  of  December  next :  and  whereas,  said  John  Doe,  being 
about  to  remove  without  the  limits  of  the  said  State,  said  Charles  Smith, 
hath  prayed  out  an  attachment  against  hirti,  returnable  to  the  Superior 
Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Monday-in 
October  next,  which  attachment  has  been  levied  by  Robert  Welch, 
Sheriff,  en  a  certain  negro  fellow,  named  Jacob,  about  ticenty  years  of 
age,  the  property  of  said  John  Doe  :  now,  should  said  John  Doe,  well 
and  trulv,  pay  said  debt,  when  it  becomes  due,  and  all  costs,  then  the 
above  obligation  to  be  null  and  void  ;  else,  of  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Mack,  J.  P.  Richard  Roe,  Sec^ty.  [L.  S.] 


Bo7id  under  the  Act  of  1820. 
STATE  OF  GEORGIA,  ^      Know  all  men  by  these  presents,  that  we,  John 
Houston  Conniy.        ^  jj^^   ^^^   Richard  Roe,    security,    both    of  said 
county,  are  hejd  and  firmly  bound  unto  Charles  Smith,  of  said  county, 
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in  the  jnst  and  full  sura  of  ;?i;e  toi^/rec^  dollars,  for  the  true  payment 
of  which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents :  sealed  with  our  seals 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Charles  Smith  is  security  (or  endorser^  for  said  John  Doe,  on  a  note 
given  to  William  Rouse,  for  the  sum  of  two  hundred  and  fifty  dollars, 
due  the  twenty-fifth  day  oi  December  last,  which  note  is  now  in  suit j  in 
the  Superior  Court  of  said  county,  against  said  John  Doe,  as  principal, 
and  said  Charles  Smith,  as  security,  (or  endorser,)  which  suit  is  in  favor 
of  said  William  Rouse,  and  upon  which  suit  said  William  Rouse  will 
obtain  judgment  at  the  October  term  of  said  court,  for  said  sum  of  two 
hundred  and  ^i//^?/ dollars,  besides  interest;  and  whereas,  said  John  Doe 
is  about  to  remove  without  the  limits  of  this  State  ;  and  whereas,  said 
Charles  Smith  hath  praj^ed  an  Attachment,  returnable  to  the  next  Su- 
perior Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Monday 
in  October  next,  against  said  John  Doe,  as  his  securit}^,  (or  endorser.)  on 
said  note,  which  attachment  hath  been  levied  07i  a  negro  fellow  named 
Jacob,  the  property  of  said  John  Doe  :  now,  should  said  John  Doe,  well 
and  truh^,  pay  the  amount  recovered  in  said  suit,  in  favor  of  William 
Rouse^  so  in  suit  as  aforesaid,  at  the  termination  of  said  suit,  then  the 
above  obligation  to  be  void  ;  else,  of  full  force  and  virtue. 

Tested  and  approved,  by  Joux  Doe.   [L.  S.] 

James  Mack,  J.  P,  Richard  Roe,  SecHy,  [L.  S.] 


6.  Where  any  witness  resides  out  of  this  State,  or  out  of  the  county  in 
which  any  attachment  may  be  pending,  and  in  which  bis  testimony  may  be 
required,  it  shall  be  lawful  for  the  plaintiff,  on  fihng  interrogatories  in  the  office 
of  the  clerk  of  the  court  where  such  attachment  is  pending,  and  pubhshing  a 
notice  at  the  door  of  the  court-house  of  said  county,  that  such  interrogatories 
are  filed,  to  obtain  a  commission  in  like  manner,  as  is  prescribed  by  the  23d 
section  of  the  judiciary  act  of  1799,  for  taking  testimony  in  other  cases. — Act 
of  1814  ;  Prin.  Dig.  34. 

Notice  by  the  Plaintiff. 

STATE  OF  GEORGIA,  ^  To  John  Doe  :  You  are  hereby  notified,  that 
fiou^io^i  County.  ^  J  \^^^.^  ^J^l^  ^^y  gi^d  ^^  the  office  of  the  clerk  of 
the  Superior  Court  of  said  county,  interrogatories  directed  to  William 
Rambo,  a  material  witness  in  an  attachment,  returnable  to  the  October 
term  of  said  court,  eighteen  hundred  and  fo?iy -six,  and  in  which  I  am 
plaintiff,  and  you  are  defendant ;  and  that  a  commission  will  be  ap- 
plied for,  in  terms  of  the  statute  in  such  case  made  and  provided  ;  this 
May  1,  1846.  Richard  Roe,  Pl'f. 


6.  Any  defendant  against  whom  an  attachment  shall  be  sued  out,  under 
the  provisions  of  this  act,  may  avail  himself  in  his  defence  of  any  set-ofF, 
properly  pleadable  by  the  laws  of  this  State,  notwithstanding  such  set-off  may 
not  be  due  at  the  time  of  suing  out  such  attachment,  or  at  the  trial  thereof. — 
Act  of  1820  ;  Prin.  Dig.  36. 


5.  In  all  cases  of  levy  by  virtue  of  process  of  attachment,  the  officer  levy- 
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ing  the  same,  shall,  under  the  same  rules,  regulations  and  restrictions,  reserve 
and  exempt  from  levy  and  sale,  like  articles  as  are  now  by  the  laws  of  the 
State,  exempted  undev  fi.  fa.  for  the  benefit  of  debtors'  families  ;  any  usage, 
custom  or  practice  to  the  contrary  notwithstanding  :  Provided^  that  such  debt- 
or's family  sliall  not  have  absconded  or  removed  beyond  the  limits  of  the 
county  where  such  debtor  or  his  family  may  usually  have  resided, — Act  of 
1836  ;  Frin.  Dig.  42. 


Garnishment  at  Common  Law, 

1.  In  all  cases  pending  in  any  court  of  this  State,  or  which  may  be  hereaf- 
ter commenced,  it  shall  and  may  be  lawful  for  the  plaintiff  or  his  attorney  to 
issue  a  summons  of  garnishment,  to  be  directed  to  any  person  or  persons  who 
may  be  indebted  to  the  defendant,  or  who  may  have  any  money,  effects,  pro- 
perty, either  real  or  personal,  or  any  bonds,  notes,  or  other  evidences  of  debt , 
whatsoever,  in  his,  her,  or  their  hands,  belonging  to  said  defendant  or  defend- 
ants, requiring  said  persons  to  be  and  appear  at  the  next  term  of  the  court  in 
which  said  suit  or  suits  may  be  pending,  then  and  there  J;o  depose  on  oath 
what  he,  she,  or  they  is  or  are  indebted,  to  said  defendant  or  defendants,  and 
what  money,  effects,  property,  either  real  or  personal,  or  evidences  of  debt,  be- 
longing to  said  defendant  or  defendants,  is  or  was  in  their  hands  or  possession 
at  the  time  the  summons  was  served  :  Provided^  the  plaintiff  or  his  agent  or 
attorney  shall,  before  issuing  the  said  summons,  make  an  affidavit  of  the 
amount  of  the  debt  or  demand  which  he,  she,  or  they  believe  to  be  due,  and 
that  he  is  apprehensive  of  the  loss  of  the  same  or  some  part  thereof  unless 
such  summons  do  issue,  and  shall  file  the  same  in  the  office  of  the  clerk  of  the 
court  where  the  suit  is  pending,  or  with  the  justice  of  the  peace  when  within 
his  jurisdiction. 

2.  In  all  cases  where  judgment  has  heretofore  been  obtained,  or  may  hereaf- 
ter be  obtained,  it  shall  and  may  be  lawful  for  the  plaintiff,  or  his  agent  or  at- 
torney, to  issue  summons  of  garnishment,  returnable  to  the  superior,  inferior, 
or  justices'  court,  as  the  case  may  be,  to  be  directed,  and  requiring  the  gar- 
nishee to  depose  in  like  manner,  as  in  the  preceding  section  :  Provided^  that 
the  plaintiff,  or  his  agent  or  attorney  shall,  if  required  by  the  defendant  or  gar- 
nishee, or  by  any  plaintiff  holding  a  younger  judgment  or  execution,  or  his  at- 
torney, swear  that  he  believes  the  sum  apparently  due  and  claimed  on  said 
judgment  or  execution  is  actually  due  ;  And  provided  further^  that  the  sheriff, 
or  his  deputy,  or  constable,  shall  enter  on  said  execution  that  there  is  no  pro- 
perty of  the  defendant  to  be  found. 

Affidavit  of  the  Plaintiff, 

STATE  OF  GEORGIA,  ^  j^  person  appeared  before  me,  James  Mack,  a 
Hotcsion  County.  ^  Justice  of  the  Peace,  in  and  for  said  connty,  John 
Doe,  of  said  county,  who  being-  sworn,  saith,  that  he  hath  commenced 
in  the  Superior  Court  of  said  county,  his  action  of  Assumpsit,  against 
Richard  Roe,  of  said  county,  for  the  sum  of  Jive  hundred  dollars,  which 
action  is  now  pending  and  undetermined  in  said  court,  and  that  he  is 
apprehensive  of  the  loss  of  the  same,  or  some  part  thereof,  unless  sum- 
mons of  garnishment  do  issue  in  his  behalf;  and  that  deponent  be- 
lieves the  whole  of  said  sum  is  due  and  owing. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  V  JOHN  DOE. 

James  MackfJ.  P.  j 

12 


178  ATTACHMENT    AND    GARNISHMENT. 

Certificate  of  the  Cleric, 

Clerk's  office,  Superior  Court,  May  1,  1846. 
STATE  OF  GEORGIA,  ^        J  do  hereby  certify,  that  John  Doe,  of  said 
Houston  County.        ^  county,  hath  deposited  in  my  office  the  original 
affidavit,  of  which  the  above  is  a  copy,  and  given  bond  and  security 
in  terms  of  the  law,  in  such  case  made  and  provided. 

Given  under  my  hand  and  official  signature. 

James  Holdfast,  C.  S.  C. 

Bond  given  by  the  Plaintiff, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  j^^^  jr)^^  ^^^  Charles  Smith,  security,  both  of 
said  county,  are  held  and  firmly  bound  unto  Richard  Roe,  in  the  just 
and  full  sum  of  one  thousand  dollars,  for  the  true  payment  of  which, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents  :  sealed  with  our  seals  and  dated 
this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  Avhereas,  said 
John  Doe  hath  commenced  his  action  of  Assumpsit,  against  said  Rich-  ' 
ard  Roe,  in  the  Superior  Court  of  said  county,  for  the  sum  oifive  hun- 
dred dollars,  which  action  is  now  pending  and  undetermined  in  said 
court ;  and  whereas,  said  John  Doe  is  about  to  sue  out  a  writ  of  gar- 
nishment, directed  to  Robert  Truth,  of  said  county,  (as  a  debtor  of  said 
defendant,)  returnable  to  the  October  term  of  said  court,  eighteen  hun- 
dred diVidi  forty -six  :  now,  should  said  John  Doe,  w^ell  and  truly,  satisfy 
and  pay  all  costs  which  may  be  incurred,  in  case  the  said  John  Doe  shall 
discontinue,  or  be  cast  in  his  said  action  of  Jissumpsit,  and  also 
all  damages  which  may  be  awarded  against  the  said  John  Doe,  for 
suing  out  said  writ  of  garnishment,  then  the  above  obligation  to  be 
void  ;  else,  of  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J,  P,  Charles  Smith,  SecHy,  [L.  S.] 

Bond  to  dissolve  the  Garnishment, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Richard  Roe  and  Peter  Wells,  security,  both  of  said 
county,  are  held  and  firmly  bound  unto  John  Doe  of  said  county,  in 
the  just  and  full  sum  of  one  thousand  dollars,  for  the  true  payment 
of  which  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals 
and  dated  this  May  1,  1846. 

•  The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe  hath  commenced  his  action  oi  Assumpsit,  in  the  Superior  Court 
of  said  county,  returnable  to  the  October  term  of  said  court,  eighteen 
hundred  and  forty-six,  against  said  Richard  Roe,  for  the  sum  of  Jive 
hundred  dollars,  and  has  sued  out  a  writ  of  Garnishment,  directed  to 
Robert  Truth,  (as  a  debtor  of  said  defendant,)  returnable  at  the  term 
aforesaid,  of  the  court  aforesaid  ;  and  whereas,  said  Richard  Roe  desires 
to  dissolve  said  writ  of  Garnishment :  now,  should  said  Richard  Roe 
well  and  truly  pay  the  eventual  condemnation  money, ^^which  may  be 
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recovered  against  him,  in  said  action  of  Assumpsit,  so  commenced^  as 
aforesaid,  and  aU  costs,  then  the  above  obligation  to  be  null  and  void  ; 
else,  of  full  force  and  virtue. 
Tested  and  approved,  by  Richard  Roe.   [L.  S.] 

James  Mack,  J,  P.  Peter  Wells,  SecHy.  [L.  S.] 

3.  The  said  summons,  when  the  same  is  returnable  to  the  superior  or  in- 
ferior courts,  shall  be  signed  and  served  by  the  sheriff  or  his  deputy  on  the 
garnishee  personally,  twenty  days  before  the  court  to  which  he  is  directed  to 
appear ;  and  when  returnable  to  the  justices'  court,  shall  be  signed  and  served 
by  a  constable  on  the  garnishee  personally,  ten  days  before  the  court  to  which 
he  is  directed  to  appear. 

4.  When  any  person  shall  fail  to  appear  and  depose  on  being  summoned  as 
a  garnishee,  the  court,  on  application,  shall  proceed  against  him  hy  attach- 
ment for  contempt;  and  when  any  person  shall  appear  and  depose,  the  after 
proceedings  shall  be  as  in  cases  of  attachment :  Provided,  that  any  garnishee 
deposing  and  admitting  that  he  is  indebted  to  the  defendant,  or  has  in  his 
hands  and  possession  a  sufficient  amount  to  pay  the  plaintiff's  demand,  shall 
be  deemed  a  compliance  with  this  act. 

5.  When  any  money  shall  be  paid  into  court,  or  shall  be  raised  by  the 
sheriff  or  his  deputy,  or  by  a  constable  under  this  act,  the  same  shall  be  paid 
over  to  judgments  or  executions  against  the  defendant,  as  in  other  cases, 
according  to  the  priority  established  by  law. 

6.  This  act  shall  extend  to  proceedings  in  the  mayor's  court  in  the  city  of 
Augusta  and  Darien,  and  the  court  of  Common  Pleas  and  Oyer  and  Terminer, 
in  the  city  of  Savannah;  and  the  summons  shall  be  signed  and  served  by  the 
city  sheriff  or  marshal,  or  his  deputy,  on  the  garnishee  personally,  ten  days 
before  the  court  to  which  said  garnishee  is  directed  to  appear :  And  provided, 
also,  that  the  benefits  of  this  act  shall  be  extended  to  plaintiffs  in  an3'  suit  or 
judgment  which  may  be  pending  or  rendered  in  any  court  hereafter  established 
by  the  legislature  in  any  corporate  town  in  this  State. — Act  of  1822  j  Prin, 
Diq.  36. 

1.  When  parties  plaintiffs,  their  agents,  or  attorneys,  intending  to  avail 
themselves  of  the  benefit  of  the  above  (recited)  act,  shall  file  his,  her,  or  their 
affidavit  of  the  amount  of  his,  her,  or  their  debt  or  demand,  in  the  office  of  the 
clerk  of  the  court,  or  justice  of  the  peace,  in  which  the  suit  or  suits  is  or  are 
pending,  or  in  which  the  judgment  or  execution  was  obtained  on  which  gar- 
nishments are  intended  to  issue,  it  shall  be  the  duty  of  the  clerk  of  such  court, 
or  such  justice  of  the  peace,  as  the  case  may  be,  to  deliver  to  such  plaintiffs,  their 
agents  or  attorneys,  a  certified  copy  of  such  affidavit,  which,  when  placed  in 
the  hands  of  the  sheriff,  or  his  deputy,  or  a  constable,  in  case  such  certified 
copy  shall  be  signed  by  a  justice  of  the  peace,  shall  be  sufficient  to  authorise 
said  sheriff,  deputy  sheriff,  or  constable,  and  they  are  hereby  required  forth- 
with to  make  out,  sign  and  serve  a  summons  of  garnishment  on  any  person  or 
persons  who  ^nay  be  indebted  to  the  defendant  or  defendants  in  such  suit, 
judgment,  or  execution  :  Provided.^  that  the  person  or  persons  intended  to  be 
garnisheed  reside  in  the  county  in  which  such  suit  or  suits  is  or  are  pending, 
or  in  which  such  judgment  or  execution  is  obtained. 

2.  Where  persons  indebted  to  a  defendant  or  defendants  in  any  suit  pend- 
ing, or  judgment  or  execution  obtained,  in  any  of  the  courts  of  law  or  equity 
in  this  State,  reside  in  a  different  county  from  the  one  in  which  suit  is  pending, 
or  such  judgment  or  execution  is  obtained,  the  parties  plaintiffs,  their  agents  or 
attorneys,  shall  make  and  file  his,  her,  or  their  affidavit,  of  the  amount  claimed 
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to  be  due  in  the  office  of  the  clerk  of  the  court,  or  justice  of  the  peace,  where 
such  suit  is  pending,  or  such  judgment  or  execution  is  jobtained ;  and  it  shall 
be  the  duty  of  such  clerk  or  justice  of  the  peace  to  deliver  to  such  plaintiff,  his 
agent,  or  attorney,  a  certified  copy  of  such  affidavit,  which  shall  be  placed  in 
the  hands  of  the  sheriff,  deputy  sheriff,  or  constable,  as  the  case  may  be,  of  the 
county  in  which  the  person  or  persons  so  indebted  and  intended  to  be  garnisheed 
may  reside  ;  and  such  sheriff,  deputy  sheriff,  or  constable,  shall  forthwith  make 
out,  sign,  and  serve  a  summons  of  garnishment  on  the  person  or  persons  so  indebt- 
ed, returnable  to  the  next  superior,  or  inferior,  or  justices'  courts  of  the  county 
or  district  in  v/hich  such  garnishee  may  reside,  under  the  restrictions  and  in 
the  manner  pointed  out  in  the  before  (recited)  act :  Provided  always^  that 
such  garnishment  shall  be  made  returnable  to  a  superior,  inferior,  or  justices' 
court,  as  it  would  have  been  had  such  garnishee  resided  in  the  county  in 
which  the  suit  is  pending,  or  the  judgment  or  execution  was  obtained  on  which 
such  summons  of  garnishment  is  founded  :  and  any  person  or  persons  so  gar- 
nisheed shall  appear  at  the  court  to  which  such  summons  of  garnishment  is  re- 
turnable, agreeably  to  the  provisions  of  the  before  (recited)  act. 

3.  All  persons  duly  summoned  as  garnishees  under  this  act,  or  the  one  to 
which  this  is  an  amendment,  shall  be  bound  to  make  their  returns  at  the  term 
to  which  such  summons  of  garnishment  shall  be  returnable  ;  Provided^  that  in  all 
cases  when  summons  of  garnishment  shall  issue,  it  shall  be  lawful  for  the  de- 
fendant or  defendants  to  dissolve  said  garnishment,  by  giving  bond  and  security 
for  eventual  condemnation  money  and  cost  of  suit  to  the  plaintiff,  his  agent  or 
attorney ;  and  provided,  also^  that  in  all  cases  the  applicant  for  summons  of  gar- 
nishment, his,  her,  or  their  agent,  or  attorney  at  law,  shall  give  bond  and  se- 
curity as  in  cases  of  attachment. — Act' of  1823  ;   Prin.  Dig.  38. 

That  from  and  after  the  passage  of  this  act,  all  journeymen  mechanics  and 
day  laborers  shall  be  exempt  from  the  process  and  liabilities  of  garnishment  on 
their  daily,  weekly,  or  monthly  wages,  whether  in  the  hands  of  employers  or 
others. — Act  of  1845;  pamp.  p.  38. 


CHAPTER    XIV. 


ATTORNEY  IN  FACT. 

4.  All  bonds,  specialties,  letters  of  attorney,  and  other  powers  in  writ- 
ing, which  shall  be  produced  in  any  court,  or  before  any  justices  in  this  State, 
the  execution  whereof  being  proved  by  one  or  more  of  the  witnesses  there- 
unto, by  affidavit  or  solemn  affirmation  in  writing,  before  any  governor,  chief- 
justice,  mayor,  or  other  justice  of  either  of  the  United  States,  where  such 
bonds,  letters  of  attorney,  or  other  writings  are  or  shall  be' made  or  executed, 
and  accordingly  certified  and  transmitted  under  the  common  or  public  seal  of 
such  State,  court,  city,  or  place,  where  the  said  bonds,  letters  of  attorney,  or 
writings  are  proved,  shall  be  taken  and  adjudged  as  sufficient  in  law  as  if  the 
witnesses  therein  named  had  been  present ;  and  such  certification  shall  be  suf- 
ficient evidence  to  the  court  and  jury  for  the  proof  thereof :  Provided^  that  in 
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every  such  affidavit  or  affirmation  there  shall  be  expressed  the  addition  of  the 
party  making  such  affidavit  or  affirmation,  and  the  particular  place  of  their 
abode. 

5.  All  sales  or  conveyances  of  lands,  tenements,  hereditaments,  which  shall 
hereafter  be  made  by  virtue  of  any  letters  or  powers  of  attorney,  duly  exe- 
cuted, which  do  or  shall  expressly  give  power  to  sell  all  lands  or  other  estates, 
and  be  certified  to  have  been  proved  as  aforesaid,  or  shall  be  proved  in  this  State 
before  any  justice  of  the  peace  by  one  or  more  of  the  witnesses  thereunto,  shall 
be  good  and  effectual  in  law,  to  all  intents,  constructions  and  purposes  what- 
soever, the  same  as  if  the  said  constituent  or  constituents  had,  by  their  own 
deeds  ahd  conveyances,  actually  and  really  sold  and  conveyed  the  same  : 
Provided  always^  that  no  sale  of  lands  made  by  virtue  of  such  power  or 
powers' of  attorney  or  agency,  as  aforesaid,  shall  be  good  and  effectual,  unless 
such  sale  be  made  and  executed  while  such  powers  are  in  force,  and  all  such 
powers  shall  be  accoupted,  deemed  and  taken  to  be  in  force,  until  the  attorney 
or  agent  shall  have  due  notice  of  a  countermand,  revocation,  or  death  cf  the 
constituent. — Act  of  1785  ;  Prin.  Dig.   163. 

Power  of  Attorney  made  in  another  State,  to  he  enforced  m  this 

State, 

STATE  OF  SOUTH  CAROLINA,  >       Know  all  men  by  these  presents,  that  I, 
Chesterfield  BlBincL  ^  Lawvence  Earl,  of  the  District  and  State 

aforesaid,  for  divers  good  causes  and  considerationSj  me  hereunto 
moving,  have  made,  ordained  and  appointed,  and  by  these  presents 
do  make,  ordain  and  appoint  Ransom  Peterson,  of  said  State  arid 
District,  my  true  and  lawful  attorney ;  for  me  and  in  my  name,  and 
for  my  own  proper  use  and  benefit,  to  proceed  to  the  State  of  Georgia, 
and  to  [here  state  the  object  of  the  Power  of  Attorney — if  it  be  to  collect 
debts  ;  to  convey  lands,  or  other  estates  ;  to  receive  a  legacy,  or  distributive 
share  of  an  estate  ;  or  to  transfer  stocks,  Sfc.  ^c,  state  the  same  fully 
and  distinctly .~\  And  to  Jiave,  use  and  take,  all  lawful  ways  and 
means,  in  my  name,  or  otherwise,  that  may  be  found  necessary  or 
proper,  in  the  execution  of  this  Power  of  Attorne3^  To  execute, all 
such  Deeds,  in  my  name,  as  may  be  necessary  and  proper,  for  the 
purposes  aforesaid.  A.nd  to  do  all  other  lawi"ul  acts  and  things  w^hat- 
soever,  concerning  the  premises,  as  fully,  in  every  respect,  as  I  myself 
might  or  could  do,  were  I  personally  present  at  the  doing  thereof. 
[And  one  or  more  attorneys  under  him,  for  the  purposes  aforesaid,  to 
make,  and  again  at  his  pleasure  to  revoke.]  Ratifying  and  confirming, 
and  by  these  presents  allowing,  whatsoever  my  said  attorney  shall,  in 
my  name,  lawfully  do,  or  cause  to  be  done,  in  and  about  the  premises, 
by  virtue  of  these  presents. 

In  w^itness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  May  1,  1846. 

Signed,  sealed  and        J  LawRENCE   EaRL.    [L.  S.] 

delivered,  m  presence  of  f  ^ 

John  Stone,    ^        t 
James  Mack.         } 

Affidavit  of  Witness. 
STATE  OF  SOUTH  CAROLINA,  ^      Before  me,  David  S.  Harlee,  Mayor  of 
cheiurfield  District.  ^  ^/^g   (j^y  ^y-  Qheraw,    in   the    State   and 

District  aforesaid,  personally  came  James  Mack,  esquire,  Merchant  and 
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inhabitant  of  said  city,  who  being  duly  sworn,  deposeth  and  saitb,  that 
Lawrence  Earl  signed,  sealed  and  delivered  the  foregoing  Power  of 
Attorney  to  the  said  Ransom  Peterson,  for  the  purposes  therein  men- 
tioned, in  the  presence  of  this  deponent  and  John  Stogie,  who  subscribed 
the  same  as  Avitnesses. 

Sworn  to  and  subscribed,     ^  JaMES    MacK. 

before  me,  this  May  1,  1S46.  C 
David  S.  Harlee,  Mayor ^  8fc.  )  ,^^ 

Certificate  of  the  Mayor, 
STATE  OF  SOUTH  CAROLINA,  )      I ^  David  S.  Harlee,  Mayor  of  the  City  of 
Chesterfield  District.  ^  Cheraw,  in  the  State  and  district  aforesaid, 

do  hereby  certify,  that  the  above  named  James  Mack,  this  day 
appeared  in  person  before  me,  and  made  and  subscribed,  in  due  form 
of  law,  the  foregoing  affidavit. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  official  signa- 
ture, and  affixed  the  seal  of  said  City,  this  May  1,  1846. 

Pj    <5  1  David  S.  Harlee, 

L^'  ^-J  Mayor  of  the  City  of  Cheraw. 

Note. — In  the  foregoing  Form,  South  Carolina,  Chesterfield  District,  is  selected  as  the 
place  where  the  Power  of  Attorney  purports  to  have  been  executed.  In  the  absence  of 
the  Governor,  the  Chief  Justice,  and  of  the  Judges  of  the  Courts  of  Common  Pleas,  of  that 
State,  before  either  of  whom,  according  to  the  act,  the  execution  of  the  Power  of  Attorney 
might  have  been  proven,  resort  has  been  had  for  that  purpose  to  the  Mayor  of  the  City  of 
Cheraw  ;  a  Mayor  being  designated  in  the  act,  as  one  of  the  officers  before  whom  the  execu- 
tion may  be  proved.  A  Power  of  Attorney,  or  other  deed  executed  out  of  this  State,  so 
proven  and  certified  by  the  Mayor  under  the  public  seal  of  the  City,  is  admissible  in  evi- 
dence, in  our  Courts,  without  further  proof.  The  same  Form  is  to  be  pursued  if  the 
execution  of  the  Deed  be  proven  before  any  of  the  other  officers  named  in  the  act.  When- 
ever a  Deed,  or  Power  of  Attorney  is  executed  out  of  this  State,  to  be  used  in  evidence  in 
our  Courts,  it  should  be  executed  and  proven  in  the  manner  prescribed  by  this  act,  or 
before  the  State  Commissioner  appointed  by  the  Governor  of  this  State,  for  the  purpose  of 
attesting  the  authentication  of  Deeds,  &c.,  for  the  State  in  which  the  Deed,  &,c.,  is  executed 
or  proven. — See  Conveyancing.  The  Form  of  execution  and  proof  of  Deeds,  &c.,  executed 
in  this  State,  to  be  used  in  other  States  of  the  Confederacy,  depend  upon  the  statutory  regu- 
lations of  the  States  respectively  wherein  such  Deeds,  &c.,  are  to  be  used  in  evidence. 


Power  of  Attorney  made  from  one  to  another  citizen  of  this 
State,  to  he  used  in  this  State, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  I,  John 
Homtmi  County.  ^  J)q^  ^f  said  State  and  county,  for  divers  good 
causes  and  considerations,  me  hereunto  moving,  have  made,  ordained 
and  appointed,  and  by  these  presents  do  make,  ordain  and  appoint 
Richard  Roe,  of  said  State  and  county,  my  true  and  lawful  Attorney, 
for  me  and  in  my  name,  and  for  my  own  proper  use  and  benefit,  to 
[here  state  fully  and  explicitly  the  object  for  ivhich  the  Power  of  Attorney 
is  made,]  And  to  have,  use  and  take  all  lawful  ways  and  means,  in 
my  name,  or  otherwise,  that  may  be  found  necessary  or  proper,  in 
the  execution  of  this  Power  of  Attorney.  To  do  all  lawful  acts  and 
things  whatsoever,  concerning  the  premises,  as  fully,  in  every  respect, 
as  I  myself  might,  or  could  do,  were  I  personal! 3^  present  at  the  doing 
thereof.  [Jlnd  one  or  more  Attorneys  under  him,  for  the  purposes  afore- 
said, to  make,  and  again  at  his  pleasure  to  revoke.]     Ratifying  and  con- 
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firming,  and  by  these  presents  allowing",  whatsoever  my  said  Attorney 
shall,  in  my  name,  lawfully  do,  or  cause  to  he  donCy  in  and  about  the 
premises,  by  virtue  of  these  presents. 

In  witness  \vhereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  May  1,  1846. 

Signed,  sealed  and       J  JoHN    DoE.     [L.  S.l 

delivered,  in  presence  of  ' 
John  Stone^ 
James  Mack,  J.  P. 

Note. — If  there  be  property  mentioned  in  the  Power  of  Attorney,  other  than  that  con- 
veyed, whereby  it  becomes  necessary  for  the  Attorney  to  ret^jn  the  Power,  the  Power  of 
Attorney  should  be  recorded  in  the  county  where  the  property  is,  that  is  sold  under  it.  If 
the  Power  of  Attorney  is  to  convey  land,  the  land  must  be  as  particularly  described,  in  the 
Power  of  Attorney,  as  is  required  in  the  Deed  of  Conveyance. 

Note. — Power  of  Attorney  may  be  executed  before  a  Notary  Public,  thus  : 

STATE  OF  GEORGIA.  1      g^   {i    remembered,   before    me,    a   Notary 
Houston  County.        ^  Public,  in  and  for  said  vState  and  county,  duly 
commissioned  and  sworn,  this  day,  came  John  Doe,  who  acknowledged 
the  above  to  be  his  act  and  deed.  ' 

Given  under  my  hand  and  notarial  seal,  this  May  1,  1846. 
[L.  S.]  Richard  Roe,  JVot,  Puh. 

Note. — A  scrawl  will  not  answer,  if  the  Power  of  Attorney  is  to  be  used  out  of  the 
State,  there  must  be  a  seal. 

Note. — When  a  deed  of  conveyance  is  executed,  under  a  Power  of  Attorney,  the  attor- 
ney must  sign  thus : 

John  Doe, 

By  his  aWy  in  fact  ^  \    [L.  S.] 
Richard  Roe. 
Or  thus : 

Richard  Roe, 

AWy  in  fact  for  \    [L.  S.] 

John  Doe. 


CHAPTER  XV. 

•       CONVEYANCING. 

2.  That  from  and  after  the  passing  of  this  act,  all  conveyances  of  lands  and 
tenements  shall  he  made  by  deed  of  bargain  and  sale,  or  by  deed  of  lease  and  re- 
lease, or  by  deed  of  feoffment,  enrolled  or  registered  in  the  secretary''s  office 
of  this  province,  signed  and  sealed  by  the  party  conveying,  before  two  or  more 
witnesses,  who  shall  likewise  sign  their  names  to  the  said  deed. — Act  of 
1760;   Piin.  Dig.  160. 

3.  All  conveyances  of  lands  and  tenements,  made  and  executed,  and  enroll- 
ed, and  registered  according  to  the  intent  and  meaning  of  this  act,  shall  and  are 
hereby  declared  valid  in  law,  and  good  and  effectual  against  the  party  conveying, 
or  husband  and  wife,  and  their  and  every  of  their  heirs  and  assigns,  and  against 
all  other  persons  claiming  by,  from  or  under  them,  or  any  of  them,  to  all  in- 
tents and  purposes,  as  if  the  same  had  been  done  by  fine  or  recovery,  or  by 
any  other  way  or  means,  any  laws,  customs  or  usages,  to  the  contrary  notwith- 
standing.~7lc/  of  1760;  Prin.  Dig.  160. 

4.  That  no  deed  of  feoffment,  bargain  and  sale,  deed  of  gift,  or  other  con- 
veyance, of  any  lands  or  tenements  whatsoever,  heretofore  made,  shall  be  im- 
peached or  set  aside  in  any  courts  of  law  or  equity  for  want  of  attornment  or 
livery  and  seisin,  or  enrollment,  or  for  that  such  conveyance  hath  been  made  by 
way  of  assignment  or  endorsement  on  any  other  deed  or  conveyance  without 
other  ceremony,  nor  for  any  other  defect  in  the  form  or  in  the  manner  of  the 
execution  of  any  such  deeds  or  convej'ances,  or  of  the  endorsements  or  assign- 
ments thereof,  either  in  the  first  deed,  or  in  any  of  the  mesne  conveyances  de- 
rived therefrom  :  Prodded  nevertheless.^  That  in  case  of  the  validity  of  such 
feoffment,  bargain  and  sale,  deed  of  gift,  or  other  conveyance  of  lands  or  ten- 
ements, shall  be  questioned,  the  legal  and  usual  proofs  shall  be  made  that  the 
rights  were  and  would  have  been  in  the  person  or  persons  conveying,  if  such 
defects  had  not  happened  in  the  form  of  such  deeds  or  conveyances,  or  in  the 
manner  of  the  execution  of  the  same  as  aforesaid. — Act  of  1768  ;  Prin.  Dig. 
161. 

The  13th  Eliz.  chap.  5th,  {Sch.  Dig.  214)  for  the  protection  of  creditors, 
enacts,  that  every  conveyance  of  real  or  personal  estate  by  writing  or  other- 
wise, and  every  bond,  suit,  judgment,  and  execution,  that  shall  be  had  or  made 
to  delay  or  defraud  creditors  and  others  of  their  debts  and  other  rights,  shall 
be  void  as  against  such  creditors,  &c.,  and  them  only.  But  that  the  act  shall 
not  extend  to  any  conveyance  on  good  consideration,  and  bona  fide  to  persons 
'without  notice  of  the  fraud. — Prin.  Dig.  918. 

A^'ote. — Judge  Schley  makes  the  following  note  to  the  13th  Eliz,  ch.  5.  *'  It  has  been 
decided  in  the  English  courts,  and  also  in  the  supreme  court  of  the  United  States,  that,  '  an 
unconditional  sale,  where  the  possession  does  not  accompany  and  follow  the  deed, is,  with 
respect  to  creditors,  on  the  sound  construction  of  this  statute,  fraudulent  and  void.'  Ed- 
wards  vs.  Harben,  2  Ter.  Rep.  5S7 ;  Hamilton  vs.  Russe],  1  Cranch,  309.  For  a  full  expo- 
sition of  this  statute,  the  reader  is  referred  to  Roberts  on  fraudulent  conveyances"— Sch 
Dig.  216.      ' 
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The  27th  Eliz.  chap.  4,  (Sch.  Dig.  224.)  for  the  protection  of  purchasers, 
enacts,  that  every  conveyance  of 'real  estate,  with  the  intent  to  defraud  and 
deceive  any  person  who  previously  or  afterwards  purchased  the  same,  shall 
be  void  ^.s  against  such  other  purchasers,  and  them  only.  But  the  act  shall 
not  extep.d  to  any  conveyance  made  for  good  Consideration,  and  bona  fide. 

And  [paragraph  5.)  if  any  person  shall  make  any  conveyance  of  real  es- 
tate with  any  clause  of  future  revocation  or  alteration  thereof  at  his  pleasure, 
and  shall  afterwards  bargain  or  convey  the  same  estate  to  any  person  for  a 
good  consideration,  (without  revoking  the  first  conveyance,)  this  first  convey- 
ance shall  be  void  as  relates  to  the  said  estate,  and  as  against  the  second  pur- 
chasers, and  all  claimino;  under  them :    Providedihat  no  lawful  mortgao-e  made 

o  ^  too 

bona  fide  upon  good  consideration,  shall  be  affected  by  that  act.— r-Pmt.  Dig. 
918. 

2.  That  all  deeds  of  conveyances,  by  way  of  bargain  and  sale,  bona  fide ,  of 
lands  or  tenements,  and  executed  under  hand  and  seal  in  the  presence  of  two 
or  more  witnesses,  and  a  valuable  consideration  paid,  that  are  proved  or  ac- 
knowledged before  a  justice  of  the  peace,  or  before  the  chief  justice,  or  one 
of  the  assistant  justices,  and  the  said  deed  is  registered  by  the  clerk  of  the 
court  in  'Aie  county  where  such  lands  or  tenements  lie,  in  a  book  by  him  to  be 
kept  for  that  purpose,  within  twelve  months  from  the  date  of  such  deed,  for 
which  he  shall  receive  four  pence  per  copy  sheet  of  ninety  words  ;  then,  and 
in  that  case,  such  deed  of  conveyance  by  way  of  bargain  and  sale  shall  be, 
and  the  same  is  hereby  declared  to  be,  good  and  valid  in  law  and  equity,  ac- 
cording to  the  true  intent,  construction,  and  meaning  thereof:  Provided  never- 
theless, that  nothing  herein  contained  shall  extend,  or  be  construed  to  extend, 
to  prevent  any  person  or  persons,  who  shall  prefer  the  former  mode  of  convey- 
ance by  way  of  lease  and  release,  from  using  the  same,  or  in  the  least  to  impeach 
or  discontinue  that  form  of  conveyance,  where  the  same  shall  be  preferred  by 
the  parties  contracting  as  aforesaid,  on  condition  only  that  the  said  deeds  of 
lease  and  release  hereafter  to  be  made,  be  duly  registered  in  the  county  where 
the  lands  lie,  within  one  year  from  and  after  the  date  of  such  deeds. — Act 
of  1785;  Frin.  Dig.  162. 


That  any  person  or  persons,  unable  to  pay  his,  her,  or  their  debts,  who  shall 
at  any  time  hereafter  make  any  assignment  or  transfer  of  real  or  personal  pro- 
perty, stock  in  trade,  debts,  dues,  or  demands,  in  trust,  to  any  person  or  per- 
sons, in  satisfaction  or  payment  of  any  debt  or  demand,  or  in  part  thereof,  for 
the  use  and  benefit  of  his,  her,  or  their  creditor  or  creditors,  or  for  the  use  and 
benefit  of  any  other  person  or  persons,  by  which  any  creditor  of  the  said  debt- 
or shall  or  may  be  excluded  from  an  equal  share  or  portion  of  the  estate  so  as- 
signed or  transferred,  such  assignment,  transfer,  deed,  or  conveyance,  shall  be 
null  and  void,  and  considered  in  law  and  equity  as  fraudulent  against  creditors : 
Provided  nevertheless.,  that  nothing  contained  in  this  act,  shall  prevent  any  per- 
son or  persons  in  debt,  from  bona  fide  and  absolutely  selling  and  disposing  of 
any  part  or  the  whole  of  his,  her,  or  their  estate,  so  the  same  be  free  from  any 
trust  for  the  benefit  of  the  seller,  or  any  person  or  persons  appointed  by  him, 
her,  or  them.— ^c^  of  1818;  Prin.  Dig.  164. 

2.  And  over  that,  be  it  further  enacted  by  the  authority  aforesaid,  that  no  per- 
son or  p'l^rsons,  of  what  estate,  degree  or  condition  soever  he  or  they  be,  shall 
from  henceforth  bargain,  buy  or  sell,  or  by  any  ways  or  means  obtain,  get  or 
have  any  pretenced  rights  or  titles,  or  take  promise,  grant  or  covenant  to  have 
any  right  or  title  of  any  person  or  persons,  in  or  to  any  manors,  lands,  tene- 
ments or  hereditaments  (except  such  person  or  persons,  which  shall  so  bargain, 
sell,  give,  grant,  covenant  or  promise  the  same,  their  ancestors,  or  they  by 


I 
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whom  he  or  they  claim  the  same,  have  been  in  possession  of  the  same,  or  of 
the  reversion  or  remainder  thereof,  or  taken  the  rents  or  profits  thereof,  by 
the  space  of  one  whole  year  next  before  the  said  bargain,  covenant,  grant  or 
promise  made)  upon  pain  that  he  that  shall  make  any  such  bargain,  sale,  pro- 
mise, covenant  or  grant,  to  forfeit  the  whole  value  of  the  lands,  tenements  or 
hereditaments,  so  bargained,  sold,  promised,  covenanted  or  granted,  contrary  to 
the  form  of  this  act;  and  the  buyer  and  taker  thereof,  knowing  the  same, 
to  forfeit  also  the  value  of  said  lands,  tenements  or  hereditaments  so  by  him 
bought  or  taken  as  is  above  said  ;  the  one  half  of  the  said  forfeitures  to  be  to 
the  king  our  sovereign  lord,  and  the  other  half  to  the  party  that  will  sue  for  the 
same  in  any  of  the  king's  courts  of  record,  by  actipn  of  debt,  bill,  plaint  or  in- 
formation ;  in  which  action,  bill,  plaint  or  information,  no  essoin,  protection, 
wager  of  law,  nor  injunction  shall  be  allowed. —  Sch.  Dig.  192. 

3.  All  conveyances  of  personal  property  duly  executed,  and  bearing  date 
after  the  passage  of  this  act,  may  be  recorded,  and  shall  be  admitted  as  evi- 
dence, under  the  same  rules  and  regulations  as  govern  in  cases  of  real  pro- 
perty.—^cf  o/  1819  ;  Frin.  Dig,  215. 

1.  That  all  gifts,  grants,  bequests,  devises,  and  conveyances  of  ever}''  kind 
whatsoever,  whether  of  real  or  personal  property,  made  in  this  State,  and  ex- 
ecuted in  such  manner,  or  expressed  in  such  terms,  as  that  the  same  would 
have  passed  an  estate  tail  in  real  property  by  the  statute  of  Westminster  second 
(commonly  called  the  statute  de  donis  condiiianalibus)  be  held  and  construed  to 
vest  in  the  person  or  persons  to  whom  the  same  may  be  made  or  executed  an 
absolute  unconditional  fee-simple  estate. 

2.  All  gifts,  grants,  feoffments,  bequests,  devises,  and  conv^eyances  of  every 
kind  whatsoever,  of  real  or  personal  property,  hereafter  made  or  executed  with- 
in this  State,  shall  be  held  and  construed  to  vest  in  the  person  or  persons  to 
whom  the  same  are  made  or  executed,  an  absolute  unconditional  fee-simple  es- 
tate, unless  it  be  otherwise  expressed,  and  a  less  estate  mentioned  and  lim- 
ited in  such  gift,  grant,  feoffment,  bequest,  devise,  or  conveyance. — Act  of 
1821  ;  Prin.  Dig.  246. 

5.  Estates  shall  not  be  entailed.— J.c^  of  1799  ;  Prin  Dig,  231. 


Deed. 


STATE  OF  GEORGLi,  ^  This  Indenture,  made  this  first  day  of  May^ 
flawstwi  County.  ^  in  the  year  of  our  Lord,  eighteen  hundred  and 
forty-six^  between  Charles  Smith  of  the  county  and  State  aforesaid,  of 
the  one  part,  and  Richard  Roe  of  the  same  place,  of  the  other  part,  Avit- 
nesseth,  that  the  said  Charles  S'rnith,  for  and  in  consideration  of  the 
sum  of  one  thousand  dollars  to  him  in  hand  paid,  at  and  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  hath  granted,  bargained,  sold  and  conveyed,  and  doth, 
by  these  presents,  grant,  bargain,  sell  and  convey  unto  the  said  Richard 
Roe,  his  heirs  and  assigns,  all  that  tract  or  parcel  of  land,  situate,  h^ing 
and  being  in  the  county  aforesaid,  [if  the  lands  to  be  conveyed  belonged 
to  another  county  originally,  so  state  it  in  this  part  of  the  deed]  on  Big 
Indian  Creek,  in  the  tenth  district  of  said  county,  containing  two  hun- 
dred two  and  a  haf  acres,  more  or  less,  being  lot  number  forty-nine, 
originally  granted  to  John  Doe  ;  said  grant  being  dated  the  fourth  of 
June,  eighteen  hundred  and  thirty, 

[/if  is  necessary  barely  to  describe  the  property  plainly  and  substantially,  that 
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is  intended  to  be  conveyed,  whether  it  he  lands  or  houses,  and  lots,  or  any  other 
real  property :  it  is  better  in  most  cases,  when  the  premises  can  be  accurately  de- 
scribed without  it,  to  omit  a  description  by  metes  and  bounds.] 

To  have  and  to  hold  said  tract  or  parcel  of  land  unto  him  the  said 
Richard  Roe,  his  heirs  and  assigns,  together  with  all  and  singular,  the 
rights,  members  and  appurtenances  thereof,  to  the  same  in  any  manner 
belonging;  to  his  and  their  own  proper  use,  benefit  and  behoof,  for- 
ever, in  foe-simple. 

And  the  said  Charles  Smith,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, the  said  bargained  premises,  unto  the  said  Richard  Roe, 
his  heirs  and  assigns,  will  warrant  and  forever  defend  the  right  and 
title  thereof,  against  themselves  and  against  the  claim  of  all  other  per- 
sons whatever. 

In  witness  whereof,  the  said  Charles  Smith  hath  hereunto  set  his 
hand  and  affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed  and  ^ 

.    delivered  in  presence  of      f  /■>,  o  rr      o  ^ 

John  Bryant,  (         ,  ChARLES   SmITH.  [L.  S.J 

James  Mack,  J.  P.  1 


Deed  of  Gift, 

STATE  OF  GEORGIA,  ^  This  Indenture,  made  Xhi^jirst  day  of  May, 
Housto7i  County.  ^  jj^  jj^g  year  of  our  Lord  eighteen  hundred  and 
forty-six,  between  John  Doe  of  said  county  and  State,  of  the  one  part, 
and  James  Doe,  grandson  of  the  said  John  Doe  of  the  same  place,  of  the 
other  part,  witnesseth  that  the  said  John  Doe,  for  and  in  consideration 
of  the  natural  love  and  affection  w4iich  he  has  and  bears  to  his  said 
Grandson,  James  Doe,  hath  given,  granted,  and  conveyed,  and  does, 
by  these  presents,  give,  grant,  and  convey,  unto  the  said  James  Doe, 
his  heirs  and  assigns,  all  that  tract  or  parcel  of  land,  situate,  lying 
and  being  in  the  tenth  district  of  said  county  of  Houston,  (agreeably  to 
original  survey,)  known  by  the  number  forty -nine,  containing  two  hun- 
dred two  and  a  half  acres,  more  or  less  ;  originally  granted  to  Samuel 
Payne,  (said  grant  being  dated  the  first  day  of  July,  in  the  year  of 
our  Lord  eighteen  hundred  and  thirty. 

To  have  and  to  hold  said  tract,  or  parcel  of  land  unto  him,  the  said 
James  Doe,  his  heirs  and  assigns;  together  with  all  and  singular,  the 
rights,  members  and  appurtenances  to  the  same,  in  any  manner  be- 
longing ;  to  his  and  their  own  proper  use,  benefit  and  behoof,  forever, 
in  fee-simple. 

In  testimony  whereof  the  said  John  Doe  hath  hereunto  set  his  hand 
and  affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed  and        '\ 
delive'red,  in  presence  of    f  t  T^  ft      c  1 

John  Bryant,  r  JOHN  UOE.  [L..  ^.J 

James  Mack,  J.  P.      ) 

Note. — By  making  suitable  alterations,  which  will  readily  suggest  themselves,  the  above 
form  will  answer  for  personal  property. 


Quit'claim  Deed, 
STATE  OF  GEORGIA,  ^     This  Indenture,  made  and  entered  into  this^r^^ 
^om^on  County.       ^jay  of  May,  in  the  year  of  our  Lord  eighteen 
hundred  dindi  forty -six,  between  John  Doe  of  said  State  and  county,  of 
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the  one  part,  and  Richai'd  Roe  of  the  same  place^  of  the  other  part,  wit- 
nesseth  that  the  said  Joh7i  Doe  lor  and  in  consideration  of  the  sum  of 
one  hundred  dollars,  cash  in  hand  paid,  the  rtceipt  whereof  is  hereby- 
acknowledged,  hath  bargained  and  sold,  and  by  these  presents  doth 
remise,  release,  and  forever  quit-claim  to  said  Richard  Roe^  his  heirs 
and  assigns,  all  the  right,  title,  interest,  claim  or  demand,  the  said 
John  Doe  has,  or  ma}^  have  had,  in  and  to  lot  of  land  numher  forty- 
ninej  in  the  teiith  district  of  Houston  county,  agreeably  to  original  sur- 
vey ;  containing  two  hundred  two  and  a  half  ^.cres  more  or  less;  with 
all  the  rights,  members  and  appurtenances  to  said  lot  oflandj  in  any 
wise  appertaining  or  belonging.  To  have  and  to  hold  the  said  lot  of 
land  to  the  said  Richard  Roe,  so  that  neither  the  said  John  Doe,  nor  his 
heirs,  nor  any  other  person  or  persons  claiming  under  him,  shall  at 
any  time  hereafter,  by  any  way  or  means  have,  claim,  or  demand, 
any  right,  or  title  to  the  aforesaid  lot  of  land,  or  its  appurtenances,  or 
any  part  thereof. 

In  testimony  whereof,  the  said  John  Doe  hath  hereunto  set  his  hand 
and  affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed  and  delivered,  "^ 

'"S^TA         }  '  John  Doe.  [L.  S.] 


James  Mack,  J.  P 


.s 


Lease, 


STATE  OF  GEORGLi,  ^     This  Indenture,  made  and  agreed  on,  iXris  first 
•  Soit^tonCoxmiy.       ^^^^^  ^f  j^^^y^  |j^  ^j-^g   ^^^^^  ^^  ^^^^.  j^^j.^  eighteen 

hundred  and  forty-six,  between  John  Doe  of  said  county  of  the  one 
part,  and  Richard  Roe  ei  said  county  of  the  other  part,  witnesseth  that 
for  and  m  consideration  of  the  rents,  covenants,  and  agreements,  here- 
inafter reserved  and  contained,  and  which  on  the  part  of  the  said  Rich- 
ard Roe,  his  executors,  administrators,  and  assigns,  are  to  be  paid,  done, 
and'  performed,  he,  the  said  John  Doe,  has  demised,  leased,  and  to 
farm  letten,  and  by  these  presents  does  demise,  lease,  and  to  farm  let, 
unto  the  said  Richard  Roe,  his  executors,  administrators,  and  assigns, 
a  certain  lot  of  land,  situate  in  the  tenth  district  of  said  courrty,  and 
known  as  lot  number  forty-nine,  containing  tico  hundred  two  and  a 
half  acres,  one  hundred  acres  of  which  are  well  improved  and  fit  for 
cultivation,  together  with  all  the  appurtenances  thereunto  belonging, 
or  in  any  wise  appertaining.  To  have  and  to  hold  the  said  lot  of  land, 
with  the  appurtenances,  unto  the  said  Richard  Roe,  his  executors, 
administrators  and  assigns,  from  the  day  of  the  date  hereof,  for  and 
during  the  full  term  of  Jive  years  next  ensuing,  and  fully  to  be  com- 
pleted and  ended  ;  yielding  and  paying  therefor  yearly,  on  the  first 
day  of  January,  during  the  said  term  unto  the  said  Joh7i  Doe,  his 
heirs  and  assigns,  the  yearly  rent  of  two  hundred  dollars.  Provided, 
that  if  it  shall  happen  that  the  said  yearly  rents,  hereby  reserved, 
or  either  of  them,  shall  be  behind,  and  unpaid  by  the  space  of 
twenty  days,  next  after  either  of  the  said  days  of  payment,  or  if 
the  said  Richard  Roe,  his  executors,  or  administrators,  shall  assign 
over,  or  otherwise  part  with  his  Indenture,  or  the  premises  hereby 
leased,  or  any  part  thereof,  to  any  person  or  persons  whatsoever, 


CONVEYANCING.  189 

without  the  consent  of  the  said  John  Doe,  his  heirs,  or  assigns,  first  had 
and  obtained  in  writing^  under  his  or  their  hands  and  seals,  for  that 
purpose,  then  and  in  either  of  the  said  cases  it  shall  and  may  be  lawful 
for  the  said  John  Doe,  his  heirs  or  assigns,  into  the  said  premises  here- 
by leased,  or  any  part  thereof,  in  the  name  of  the  whole,  to  re-enter, 
and  the  same  to  have  again,  retain  and  re-possess,  as  in  his  and  their 
first  and  former  estate  or  estates.  And  the  said  Richard  Roe  does  here- 
by for  himself,  his  heirs,  executors,  administrators  and  assigns,  cove- 
nant, promise  and  agree  to  and  with  the  said  John  Doe,  in  manner  fol- 
lowing, that  is  to  say,  that  he,  the  said  Richard  Roe,  his  executors, 
administrators  or  assigns,  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  John  Doe,  his  heirs  and  assigns,  the  said  yearly 
rent  of  two  hundred  dollars,  in  the  manner  herein  before  limited  and 
appointed,  according  to  the  reservation  thereof,  and  the  true  intent  and 
meaning  of  these  presents,  (except  the  premises,  or  some  part  thereof, 
shall  happen  to  be  burned,  blown  down,  or  damnified  by  reason  of  fire 
or  tempest,  or  unavoidable  accident.)  And  also  he,  the  ssiid  Richard 
Roe,  his  executors,  administrators,  or  assigns,  shall  and  will,  at  his, 
their,  or  some  of  their  proper  costs  and  charges,  from  time  to  time,  and 
at  all  times^hereafter,  during  the  said  term,  well  and  sufficiently  re- 
pair, uphold  and  maintain,  and  keep  in  repair  the  said  farm,  and  the 
premises,  with  the  appurtenances  herein  before  demised,  when,  where, 
and  as  often  as  occasion  shall  require,  (the  casualty  of  fire,  which  may 
burn  down  or  destroy  the  said  farm,  its  appurtenances,  or  any  part 
thereof,  only  excepted.)  And  the  sjOiidfarin  and  premises  being  so  well 
and  sufficiently  repaired  and  maintained  at  the  end  of  the  said  term,  or 
other  sooner  determination  of  this  present  demise,  unto  tbe  said  John 
Doe,  his  heirs  or  assigns,  shall  and  will  peaceably  and  quietly  leave 
and  yield  up,  (except  as  herein  before  excepted.)  And  also  that  the 
said  Richard  Roe,  his  executors  and  administrators,  will  at  all  times 
hereafter,  during  the  said  term,  hereby  demised,  bear,  pay  and  dis- 
charge all  taxes,  charges  and  impositions  which  shall  be  taxed, 
charged,  imposed  and  assessed  on  the  said  farm,  or  any  part  thereof. 
And  the  said  John  Doe,  for  himself,  his  heirs,  executors  and  administra- 
tors, does  covenant,  promise  and  agree  to,  and  with  the  said  Richard 
Roe,  his  executors  and  administrators,  that  he,  the  said  Richard  Roe, 
his  executors  and  administrators,  pajang  the  yearly  rent  above  hereby 
reserved,  and  observing,  performing  and  keeping  all  and  singular  the 
covenants,  articles  and  agreements  herein  contained  on  his  and  their 
part  to  be  observed,  fulfilled  and  kept,  according  to  the  true  intent  and 
meaning  of  these  presents,  shall  and  may  lawfully  and  peaceably  oc- 
cupy and  enjoy  the  said  farm  and  premises  hereby  demised,  with  the 
appurtenances,  and  every  part  thereof,  without  any  hindrance  or  inter- 
ruption whatever  by  the  said  John  Doe  or  his  heirs,  or  any  person 
claiming  from,  by  or  under  them. 

In  witness  whereof  the  said  parties  have  interchangeably  set  their 
hands  and  seals  hereunto,  the  day  and  year  above  written. 

Signed,  sealed  and  delivered,  ^ 

in  presence  of  f  JoHN  DoE.    [L.  S.J 

Charles  Smith,        I  RiCHARD    RoE.    [L.  S.l 
James  Mack,  J.P.  )  l  j 


^-vftk 
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Assignment  of  a  Lease. 
STATE  OF  GEORGIA, )  for  and  in  consideration  of  the  sum  of  five  hun- 
Houston  County.  ^  dred  dollars,  cash  in  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged,  I  have  and  do  by  these  presents  assign  and 
set  over  to  John  Doe,  of  said  State  and  county,  without  recourse  on  me, 
the  tuithin  Lease,  to  the  only  proper  use,  benefit  and  behoof  of  the  said 
John  Doe,  his  heirs,  executors  and  administrators. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal ;   this  May  1,  1846. 

Signed,  sealed  and  ^ 

delivered,  in  presence  of      f  -n  r»  rr     n  i 

joh?i  Stone,  I  Richard  Roe.   [L.S.] 

James  Mack^  J.  P.  ) 


Sheriff's  Deed..^ 

STATE  OF  GEORGIA,)       This  indenture,  made  this  first  day  of  May,  in 
Houston  County.       ^  the  3^ear  of  our  Lord,  eighteen  hundred  a.nd  forty- 
six,  between  Robert  Welch,  Sheriff  of  the  county  aforesaid,  of  the  one 
part,  and  John  Doe,  of  the  same  place,  of  the  other  part,  witnesseth, 
that  whereas  the  said  Robert  Welch,  Sheriff,  as  aforesaid,  did  lately 
seize  and  levy  upon  a  certain  tract  of  land,  situate,  lying  and  being  in 
the  county  aforesaid,  known  and  distinguished  as  lot  number  forty -nine, 
in  the  tenth  district,  containing  tv)o  hundred,  two  and  a  half  acres,  as 
the  property  of  Richard  Roe,  by  virtue  of  a  writ  of  fieri  facias,  issued 
from  the   Superior  Court  of  said  county  in  favor  of  Charles  Smith, 
against  said  Richard  Roe;  and  after  publicly  advertising  said  ^rac^q/Va/i^^, 
agreeably  to  law,  did  put  up  and  expose  the  same  to  sale  at  public  out- 
cry, on  the^r^^  Tuesday  in  May,  instant,  at  the  door  of  the  court-house 
at  Perry,  in  said  county,  within  the  Ifegal  hours  of  sale,  when  said  tract 
of  land  was  knocked  off  to  said  John  Doe,  at  and  for  the  sum  of  one 
thousand  dollars,  he  being  the  highest  and  best  bidder  :   now,  for  and 
in  consideration  of  the  said  sum  of  one  thousand  dollars,  in  hand  paid  to 
him  the  said  Robert  Welch,  Sheriff,  as  aforesaid,  by  him  the  said  John 
Doe,  at  and  before  the  sealing  and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  the  said  Robert  Welch,  Sheriff,  as 
aforesaid,  hath  granted,  bargained  and  sold,  and  by  these  presents  doth 
grant,  bargain  and  sell  unto  him,  the  said  John  Doe,  his  heirs,  executors, 
administrators  and  assig-ns,  all  the  right,  title  and  interest  of  the  said 
Richard  Roe  in  said  tract  of  land,  of  which  said  Richard  Roe  was  seized 
and  possessed,  in  and  to  the  same,  with  all  the  rights,  members  and  ap- 
purtenances thereunto  belonging,  or  in  anywise  appertaining  to  his  and 
their  own  proper  use,  benefit  and  behoof ,  forever,  in  fee  simple. 

In  witness  whereof,  the  said  Robert  Welch,  Sheriff,  as  aforesaid,  hath 
hereunto  set  his  hand  and  afl[ixed  his  seal,  the  day  and  year  above 
written. 

Signed,  sealed  and      "^ 

'Ijr'^^^r""''  "'  \  R°=E^^  Welch,  Sheriff.  [L.  S.] 

James  Mack.^  J.  P.      J 

That  the  purchaser  of  real  estate  at  any  Sheriff's  sale  either  prior  or  poste- 
rior to  the  passage  of  this  Act,  under  execution,  shall  and  may  have  the  exe- 
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cution  under  which  said  real  estate  has  or  may  be  sold,  together  with  all  the 
entries  thereon,  recorded  in  the  office  of  the  clerk  of  the  Superior  Court  of  the 
county  in  which  said  real  estate  may  be  situated  ;  and  said  record  of  said  exe- 
cution may  be  read  as  competent  evidence  in  any  cause  where  the  title  to  said 
real  estate  is  involved,  upon  satisfactory  evidence  of  the  loss  or  destruction  of 
the  original  execution  ;  and  the  clerk  shall  have  the  same  fees  for  recording 
such  executions  as  he  is  now  entitled  to  for  recording  sheriff's  deeds. — Act  of 
1845  ;  pa7np.  p.  37. 

Bond  for  Titles  to  Land, 

STATE  OF  GEORGIA,  ^  Kiiow  all  men,  by  these  presents,  that  I,  John 
Houston  County.  ^  j)^^^  ^^  ^j^^  couTjty  aforesaid,  am  held  and  firmly 
bound  unto  Richard  Roe,  of  the  same  place,  his  heirs,  executors  and 
administrators,  in  the  just  and  full  sum  o{  one  thousand  dollars  ;  for  the 
true  payment  of  which,  I  bind  myself,  my  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents :  sealed  with 
my  seal,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  said 
Richard  Roe  has,  this  day,  made  and  delivered  to  me,  said  John  Doe, 
his  cexi^dn  promissory  note,  for  the  sum  of  five  hundred  dollars,  to  be- 
come due  on  the^r^^  day  of  January  next ;  now,  should  the  said  Rich- 
ard Roe,  well  and  truly  pay  the  said  promissory  note,  then  I,  the  said 
John  Doe,  bind  myself  to  make,  or  cause  to  be  made,  to  said  Richard 
Rocj  good  and  sufficient  titles,  in  fee  simple,  to  and  for  lot  of  land  nuui- 
hex  forty -nine,  in  the  tenth  district,  of  Houston  county,  containing  two 
hundred^  two  and  a  half  ixcres,  more  or  less ;  with  all  the  rights,  mem- 
bers and  appurtenances,  to  said  lot  of  land,  in  any  way  appertaining 
and  belonging,  which,  if  I,  the  said  John  Doe,  should  do,  then  this  bond 
to  be  null  and  void ;  else,  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  t         tv        rr    o  i 

James  Mack,  J.  P.  J*'""  ^°^-  t^"  ^'^ 


Administrator's  Deed. 

STATE  OF  GEORGIA,  ^  This  Indenture,  made  this  first  day  of  May,  in 
Houston  County.  ^  ([^^  ygg^j.  of  our  Lord,  eighteen  hundred  3iud  forty- 
six,  between  John  Doe,  of  the  State  and  county  aforesaid,  duly  constituted 
administrator  of  the  estate  of  Richard  Roe,  late  of  said  State  and  county, 
deceased,  of  the  one  part,  and  Charles  Smith,  of  the  same  place,  of  the 
other  part,  witnesseth,  that  whereas,  by  virtue  of  an  order,  granted  by 
the  honorable  inferior  court  of  said  county,  when  sitting  for  ordinary 
purposes,  previous  notice  of  application  having  been  given,  agreeably 
to  the  statute,  in  such  case  made  and  provided,  on  the  first  Monday  in 
March  last,  to  said  John  Doe,  administrator  as  aforesaid,  to  sell  a  tract 
of  land,  belonging  to  the  estate  of  said  deceased,  situate,  lying  and 
being  in  the  county  aforesaid,  known  and  distinguished  as  lot  number 
forty -nine,  in  the  tenth  district,  containing  two  hundred  two  and  a  half 
acres,  with  the  rights,  members  and  appurtenances,  thereto  belonging. 
After  the  said  tract  of  land  was  duly  advertised,  in  conformity  to  laAv, 
the  same  was  put  up  and  exposed  to  sale,  to  the  highest  bidder,  at  the 
door  of  the  court-house,  at  Perry,  in  said  county,  within  the  legal  hours 


192    *  CONVEYANCING. 

of  sale,  on  the  first  Tuesday  in  Jlpril^  last  past,  by  said  John  Doe,  ad- 
ministrator, as  aforesaid  ;  when  said  tract  of  land,  was  knocked  off,  to 
said  Charles  Smithy  at  the  price  or  sum  of  one  thousand  dollars,  he  being 
the  highest  and  best  bidder ;  now,  for  and  in  consideration  of  the  said 
sum  of  07ie  thousand  dollars,  cash  in  hand  paid,  to  said  John  Doe,  ad- 
ministrator, as  aforesaid,  b}^  bim,  said  Charles  Smith,  at  and  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged; said  Jo^Ti  Doe,  administrator,  as  aforesaid,  hath  granted, 
bargained  and  sold,  and  by  these  presents,  doth  grant,  bargain  and 
sell,  unto  the  said  Charles  Smith,  his  heirs,  executors,  administrators 
and  assigns,  the  said  tract  of  land,  number  forty '7iine,  in  the  tenth  dis- 
trict of  said  county ;  w^ith  all  the  rights,  members  and  appurtenances 
thereto  belonging,  or  in  any  wise  appertaining,  unto  him,  said  Charles 
Smith,  his  heirs,  executors,  administrators  and  assigns,  to  his  and  their 
own  proper  use,  benefit  and  hehooi,  forever,  in  fee-simple. 

In  witness  whereof,  said  John  Doe,  administrator,  as  aforesaid,  hath 
hereunto  set  his  hand,  and  affixed  his  seal,  the  day  and  year  above 
written. 

Signed,  sealed  and  ^ 

delivered,  in  presence  of  !  JOHN  DOE,  Jidm^r         )  ry    o  , 

John  Stone,  i  Of  Richard  Roe,  dec.  5 

James  Mack,  J.  P.  j 

Deed  of  Trust, 

Note. — The  Compiler  makes  the  following  extract  from  a  note  by  Judge  Schley  to  the 
XX  chapter  of  the  Statute  of  Henry  VII : — "  In  England  the  husband  is  not  entitled  to  the 
real  estate  of  the  wife,  absolutely  ;  but  only  to  the  usufruct  during  her  life,  and  in  some  in- 
stances to  a  life  estate  after  her  death,  when  he  is  called  tenant  by  the  courtesy.  But  in 
Georgia,  the  real  estate  of  the  wife  is  absolutely  vested  in  the  husband  on  marriage,  the 
same  as  her  personal  goods.  Here  then  is  a  very  important  difference,  which  may  create 
considerable  difficulty,  when  we  come  to  apply  the  English  law  and  decisions,  to  cases 
which  may,  '\n  the  multiplied  relations  of  life,  arise  out  of  this  difference  of  tenures.  Again, 
in  the  State  of  Georgia,  we  have  no  estate's  tail ;  but,  whenever  such  words  are  used  in  a 
conveyance  or  will,  as,  according  to  the  English  decisions,  would  constitute  such  estate, 
they  vest  in  the  first  taker  an  absolute  fee  simple  estate.  Now  it  frequently  Jiappens  that 
a  father,  being  desirous  of  providing  for  his  daughter  and  her  children,  something  which 
cannot  be  disposed  of  by  the  husband,  uses  in  his  will  or  deed,  what  to  him  and  to  every 
man  (except  to  one  learned  in  the  technical  distinctions  of  the  law)  appears  to  be  the  plain 
language  of  common  sense,  and  gives  to  his  daughter  and  '  the  heirs  of  her  body,'  such  pro- 
perty as  he  may  intend  for  her  and  her  children's  use.  There  can  be  no  difference  of  opin- 
ion, as  to  the  intention  of  the  father  in  using  these  words,  for  if  he  had  intended  to  give  the 
property  to  the  husband's  use,  he  would  have  done  so  directly,  and  by  words  which  would 
have  conveyed  such  meaning;  and  yet,  although  such  intention  is  thus  clear  and  manifest, 
the  judges  are  bound  by  the  rule  of  the  English  law,  to  declare,  that  the  words  '  heirs  of  her 
body,'  create  an  estate  tail,  which,  by  our  law  is  converted  into  an  estate  in  fee  simple  in 
the  wife,  and  therefore  by  another  rule  of  our  law,  absolutely  vested  in  the  husband.  Here 
then  the  intention  of  the  donor  is  completely  defeated,  because  he  was  not  acquainted  with 
the  technical  meaning  of  the  words  he  used,  and  the  property  is  made  to  go  into  the  hands 
of  a  person  who  was  not  the  object  of  the  giver's  bounty.  It  is  perfectly  legal  to  give 
property  to  a  married  woman  and  her  children,  free  from  the  ^^trol  of  her 
HCJSBAND  ;  and  this~may  now  be  done  by  a  proper  instrument ;  either  by  interposing  a  trus- 
tee, or  by  giving  such  property  to  such  woman,  and  '  her  children,'  for  their  sole 

AND  separate  use,    FREE    FROM  THE     CONTROL  OF    HER  HUSBAND.       NoW,  wllerC     is  the 

difference  to  a  common  observer,  between  the  terms  '  heits  of  the  body' 3i.nd  'children* 
Children  are  certainly  heirs  of  the  body,  and  heirs  of  the  body  can  be  no  others  than  chil- 
dren. But  in  legal  understanding  there  is  a  difference  ;  for  the  term  children  means  only 
the  immediate  issue  of  the  body,  and  does  not  extend  to  the  grandchildren,  &c.,  whereas 
the  term  heirs  of  the  body,  extends  to  all  the  issue,  and  includes  the  grandchildren, 
great  grandchildren,  and  so  on,  ad  infinitian,  and  is  therefore  an  estate  tail.  Would  it 
not  be  better  to  change  the  law,  and  suffer  the  intention  in  every  instance  to  prevail,  no 
matter  by  what  words  such  intention  is  expressed,  unless  such  intention  should  be  con- 
trary to  morality  and  good  policy  ? — Sch.  Big.  149. 
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Deed, 
STATE  OF  GEORGIA,  ^      This  Indenture,   made  and  entered   into  this 

Houston  County.  \^  first  day  of  May^  in  the  year  of  our  Lord  eigh- 
teen hundred  ixnd  forty -six,  between  John  Doe,  of  said  State  and  coun- 
ty,  of  the  one  part,  and  Richard  Roe  of  the  same  place,  of  the  other 
part,  witnesseth  that  for  and  in  consideration  of  the  natural  love  and 
affection  which  he,  the  said  John  Doe,  has  and  bears  to  his  daughter, 
Mary  Thomas,  of  said  State  and  county ,  wife  of  Robert  Thomas,  and  for 
and  in  consideration  of  the  sum  of  fiiie  dollars,  cash  in  hand,  paid 
by  said  Richard  Roe  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  bargained, 
sold,  granted,  and  conveyed,  and  by  these  presents  doth  bargain,  sell, 
grant,  and  convey  unto  the  said  Richard  Roe,  for  the  use,  benefit,  and 
advantage,  in  trust  for  said  Mary  Thomas,  the  children  she  now  has 
and  those  she  may  hereafter  have  by  her  present  or  a  future  husband,  ■ 
free  from  the  control  or  disposition  of  her  present  or  a  future  husband  ; 
all  that  tract  or  parcel  of  land,  situate,  l3^ing  and  being  in  said  county,  in 
the  tenth  district  thereof,  (agreeably  to  original  survey,)  known  and 
distinguished  in  said  district  by  ihe  numhev  forty -nine,  containing  two 
hundred,  two  and  a  half  acres,  more  or  less  ;  with  all  the  rights,  mem- 
bers, privileges  a^id  appurtenances,  to  said  tract  of  land,  in  any  wies 
appertaining  or  belonging.  [And  also  a  negro  fellow  named  Jacob, 
about  twenty-five  years  of  a.ge,  five  feet  six  inches  high,  of  yelloio  com- 
plexion, and  his  wife  Peggy,  about  twenty  yesLi's  of  age,  five  feet  high, 
also^ of  yellow  complexion.] 

To  have  and  to  hold  the  above-described  property,  unto  him,  the 
said  Richard  Roe,  in  trust  for  said  Mary  Thomas,  wife  of  said  Robert 
Thomas,  and  all  her  children  as  aforesaid,  ybre^^er,  in  fee-simple ; 
(free  from  the  debts,  liabilities,  and  control  of  her  present  or  a  future 
husband,)  to  their  only  benefit  and  behoof. 

In  witness  whereof  the  said  John  Doe  hath  hereunto  set  his  hand  and 
affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed  and        ^ 

James  Mack,  J.  P.  j 
Note — The  above  form  of  Deed  creates  in  the  mother  and  children  an  estate  in  common. 
Another  form  of  conveyance,  of  this  kind,  is  to  create  an  estate  for  the  sole  and  separate 
use  of  the  wife,  *^for  life,  exempt  from  the  marital  rights,  Sfc.  ;  and  on  her  decease,  to 
9uch  child  or  children  as  she  may  leave,'''  which,  perhaps,  is  the  best  form. 


Release, 

STATE  OF  GEORGIA,  V     Know  all  men  by  these  presents,  that  I,  John 
Houston  County.       ^  j^^^^  ^^  ^^^  g^^^^  ^^^  ^^^^^y  aforesaid,  for  and 

in  consideration  of  the  sum  of  five  hundred  dollars,  to  me  in  hand  paid, 
by  Richard  Roe  of  the  same  place,  do,  by  these  presents,  remise,  re- 
lease, and  forever  discharge,  for  me,  my  heirs,  executors  and  admin- 
istrators, said  Richard  Roe,  of  and  from  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sum  and,  sums 
of  money,  accounts,  reckonings,  bonds,  bills,  specialties,  covenants, 
contracts,  controversies,  agreements,  promises,  variances,  damages, 
judgments,  executions,  claims  and  demands,  of  whatever  sort,  in  law 
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and  in  equity  ;  which  against  the  said  Richard  Roe  I  ever  had,  now 
have,  or  which  I,  my  executors  and  administrators,  hereafter  can,  shall, 
or  may  have,  for,  upon  or  by  reason  of  any  matter,  cause  or  thing,  what- 
soever ;  from  the  beginning  of  the  w^orld  to  the  day  of  the  date  of 
these  presents. 

[^ny  particular  transaction  may  he  inserted  here  if  the  parties  think 
proper,] 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  May  1,  1846. 

Signed,  sealed  and        ^ 
delivered,  in  presence  of  f  t  -nw  rx      o  t 

John  Stone,  \  JoHN  DoE.   [L.  S.J 

James  Mack,  J.  P.  } 


Executor's  Deed, 

STATE  OF  GEORGIA,  1      Pursuant  to  the  last  will  and  testament  of  John 
Houston  County.        ^  jj^^^  j^^^  ^^  Said  county,   deceased,  after  public 
notice,  made  in  the  Georgia  Telegraph,  on  the  first  Tuesday  in  May, 
(being  the  first  day  of  said  month,)  in  the  year  of  our  Lord  eighteen 
hundred  diud  forty -six ,  I,  Richard  Roe,  duly  constitutedexecutor  of  the 
last  will  and  testament  of  said  John  Doe,  deceased,  did  put  up  and  expose 
to  sale  to  the  highest  bidder,  at  Perry  in  said  county,  between  the  legal 
hours  of  sale,  for  ready  money,  lot  of  land  number  forty-nine,  in  the 
tenth  district  of  said  county,  (agreeably  to  original  survey,)  containing 
two  hundred,  two  and  a  half  acres  more  or  less;  when  James  Wall^ 
being  the  highest  and  best  bidder,  said  lot  of  land  was  knocked  off  to 
him,  at  and  for  the  price  of  one  thousand  dollars  :   now,  therefore,  this 
Indenture,  made  and  entered  into  this^?'5^day  oi  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-six,  between  said 
Richard  Roe  oi  said  county,  executor  of  the  last  will  and  testament  of 
said  John  Doe,  late  of  said  county  deceased,  of  the  one  part,  and  said 
James  Wall  of  the  same  place,  of  the  other  part,  witnesseth  that  for  and 
in  consideration  of  the  sum  oi  one  thousand  dollars,  cash  in  hand  paid, 
at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  said  Richard  Roe,  executor  as  afore- 
said, hath  granted,  bargained,  sold  and  conveyed,  and  b}^  these  presents 
doth  grant,  bargain,  sell  and  convey  unto  said  James  Wall,  his  heirs, 
executors   and  administrators,  all  that  lot  of  land  situate,  lying  and 
being  in  the  tenth  district  of  said  county,  known  and  distinguished  in  the 
plan  of  said  district  by  the  nuvahex  forty -nine,  containing  two  hundred 
two  and  a  half  RCi'es  more  or  less  ;  with  all  the  rights,  members  and  ap- 
purtenances to  said  lot  of  land  in  any  wise  appertaining  or  belonging. 
To  have  and  to  hold  said  lot  ofland^  unto   him,  the  said  James  Wall, 
his  heirs,  executors,  administrators  and  ixssigns,  forever  infee-simple. 

In  testimony  whereof  the  said  Richard  Roe,  executor  as  aforesaid, 
hath  hereunto  set  his  hand  and  affixed  his  seal,  the  day  and  year 
above  written. 

Signed,  sealed  and  TT     o  1 

delivered,  in  presence  of  JttlCHARD  JKOE.   [JL..  k5>.J 

John  Stone,  Ex^r  of  John  Doe,  dec, 

James  Mack.  J.  P.      ^ 
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Articles  of  Assignment, 

STATE  OF  GEORGIA,  ^      This   Indenture,  made  this  first  day  of  May^ 
Houston  County.       ^  ^^  ^^le  year  of  oui-  Lord,  eighteen  hundred  and 
forty-six,    between  Jo/m   Stiles   and    Thomas   Stokes,  of  the  city  of 
Macon,  in  the  county  of  Bibb,  in  said  State,  merchants  and  co-partners 
trading  jointly  under  the  firm  and  style  of  Stiles  ^  Stokes,  of  the  first 
part ;  and  John  Doe  and   Richard  Roe  of  the  city  of  Savannah,  in  the 
county  of  Chatham  in  said  State,   merchants  and  co-partners,  doing 
business  under  the  firm  and  style  of  Doe  ^  Roe  of  the  second  part,  wit- 
nesseth,  that  the  said  parties  of  the  first  part,   for  and  in  consider- 
ation of  the  sum  of  five  thousand  dollars  to  them  in   hand  paid  by  the 
party  of  the  second  part;  the  said  party  of  the  first  part  have  bargained, 
sold,  assigned,  transferred,  set  over  and  conveyed  ;  and  by  these  pre- 
sents, do  bargain,  sell,  assign,  transfer,  set  over  and  convey  unto  the 
said  party  of  the  second  part,  all  and  singular,  the  foUov/ing  articles 
and  items  of  property,  to  wit :  [here  set  out,  fully  and  at  large,  each 
and  every  article  of  property  conveyed  and  assigned,]   amounting  to  the 
sum  of  ten  thousand  dollars  in  the  aggregate ;  together  with   all  the 
sums  of  money,  either  principal  or  interest,   which  may  be   collected 
from  all,  or  any  of  the  persons,  co-partnerships,  or  firms  before  men- 
tioned, as  the  debtors,  or  in  anywise  liable,  to  the  party  of  the  first 
part,  by  means  of   the  said  promissory  notes,  due  bills,  judgments,  as- 
signments, open  accounts,  debts,  balances,  claims  and  demands,   as  afore- 
said p  hereby  giving  and  granting  to  the  said  party  of  the  second  part, 
their  heirs  and  assigns  full  power  and  authority  to  ask,   demand  and 
receive,  sue  for   and  recover,  to  their  own  use,  the  said  sum  of  ten 
thousand  dollars    with    interest  thereon,  as  aforesaid  ;  and  to  give   all 
necessary  receipts,  discharges  and  acquittances  for  the  same  or  any  part 
thereof.     To  have  and  to  hold  the    said  promissory  notes,   due  bills^ 
judgments,    assignments,  open  accounts,  debts,  balances,  claims  and  de- 
mands as  aforesaid,  unto  the  said  party  of  the  second  part ;  and  the 
individuals  composing  the  said  party  of  the  second  part ;  to  the  only 
proper  use,  benefit  and  behoof  of  the  said  firm  and  individuals,  of  the 
second  part,  their  heirs  and  assigns  forever,  as  tenants  in  common.     In 
witness  whereof,  the  said  party  of  the  first  part,    have   hereunto  set 
their  hands  and  affixed  their  seals,  the  day  and  year  first  above  written. 

Signed,  sealed  and  ^  T  Q  PT       C  1 

delivered,  in  presence  of  f  JOHN    oTILES,  j^ij.    o.J 

John  Stone,  ^  ThOMAS    StOKES,  [L.    S.] 

James  Mack,  J.  P.  j  * 

Note. — Two  witnesses  are  enough  to  a  deed,  and  if  one  of  them  is  a  judge  of  the  su- 
perior court,  justice  of  the  inferior  court,  justice  of  the  peace,  or  notary  public,  it  will  be 
admitted  to  record  without  any  other,  or  further  probate  ;  but  if  neither  should  be  one  of 
the  officers  named,  the  following  is  the  form  of  the  probate,  which  must  be  inserted  on  the 
back  of  the  deed. 

Probate. 
STATE  OF  GEORGIA,  ^  Personally  came  liefore  me,  John  Stone,  who  be- 
HoMs^on  County.  ^  j^g  ^^\y  sworn,  deposeth  and  saith,  that  he  saw 
Charles  Smith  sign,  seal  and  deliver  the  within  deed  for  the  purposes 
therein  mentioned ;  that  the  deponent  subscribed  the  same,  as  a  wit- 
ness, and  saw  John  Bryant  do  so  likewise. 

Sworn  to  and  subscribed, 
before  me,  this  Jl/ay  1,  1846.  J.  JOHNSTONE. 

^         James  Mack.  J.  P. 


196  CONVEYANCING. 

If  any  person  shall  take  and  carry  away  any  paper,  document,  deed,  will, 
or  other  writing  relating  to  real  or  personal  estate,  with  an  intention  to  im- 
pair, prevent,  or  render  difficult  the  establishment  of  a  title  to  real  or  personal 
estate ;  or  mutilate,  cancel,  burn,  or  otherwise  destroy  said  paper,  docu- 
ment, deed,  will  or  other  writing,  with  the  intention  aforesaid,  such  person 
shall  be  guilty  of  simple  larceny,  and  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  any  time  not  less  than  one  year,  nor  longer  than  three 
years. — Prin.Dig.  629. 

Sheriffs  Bill  of  Sale, 
STATE  OF  GEORGIA  ^  Whereas,  in  obedience  to  a  writ  of  fieri  facias, 
Houston  County.  ^  issued  from  the  Superior  Court  of  said  county,  at 
the  instance  of  John  Doe  against  Richard  Roe,  I  Robert  Welch,  sheriff 
of  said  county,  did  lately  seize  and  levy  said  writ  upon  a  certain  negro 
fellow,  n3.med  Jacob,  about  twenty-five  years  of  Rge,  five  feet  six  inches 
high,  of  yellow  complexion,  as  the  property  of  said  Richard  Roe,  and 
said  negro  fellow  having  been  duly  and  publicly  advertised,  agreeably 
to  law,  in  the  Macon  Messenger,  did,  on  the  first  Tuesday  in  May, 
(being  the^r^^  day  of  the  month,)  in  the  year  of  our  Lord,  eighteen 
hundred  diud  forty -six,  at  Perry  ^  the  place  of  sheriffs'^  sales  in  and  for 
said  county,  expose  said  negro  fellow  at  public  outcry,  when  Robert 
Towns  being  the  highest  and  best  bidder,  smd  negro  fellow  was  knocked 
off  to  him,  at  and  for  the  price  of  five  hundred  dollars  :  now,  know  all 
men,  by  these  presents,  that  I,  Robert  Welch,  sheriff  oi  said  county,  for 
and  in  consideration  of  the  sum  of  five  hundred  dollars,  cash  in  hand 
paid,  by  the  said  Robert  Towns  at  and  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  bargain,  sell  and  convey,  so  far  as  the  office  of  sheriff  author- 
ises me,  said  negro  fellov^,  Jacob,  to  him  the  said  Robert  Towns,  his 
heirs,  executors  and  administrators,  all  the  estate,  right,  title,  interest, 
property,  claim  or  demand  of  the  said  Richard  Roe,  in  law,  equity,  or 
otherwise,  whatsoever,  of,  in,  or  to  the  said  7ie^ro  fellow.  In  witness 
whereof  the  said  Robert  Welch,  sheriff,  hath  hereunto  set  his  hand  and 
affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed  and  \ 

^^^'Yohn'moJr'^''''^  ""^  \  Robert  Welch,  Sheriff.  [L.  S.] 

James  Mack,  J.  P. 


Bill  of  Sale  of  Personals. 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  I,  Law- 
Houston  County.  ^  rence  Earl,  of  the  county  and  State  aforesaid,  for 
and  in  consideration  of  the  sum  of  five  hundred  dollars,  to  me  in  hand 
paid,  by  John  Lovemoney,  of  the  same  place,  the  receipt  whereof  I  do 
hereby  acknowledge,  have  g^ranted,  bargained  and  sold,  and  by  these 
presents,  do  grant,  bargain  and  sell,  unto  the  said  John  Lovemoney, 
his  heirs  and  assigns,  the  following  property,  to  wit:  [a  certain  negro 
fellow,  named  Jacob,  about  twenty-five  years  of  age,  five  feet  ten  inches 
high,  of  yellow  complexion,  which  negro  fellow,  I  warrant  to  be  sound 
and  well,  in  body  and  mind,  and  to  be  a  slave  for  life,] 

To  have  and  to  hold,  the  aforesaid  bargained  property,  to  him,  the 
said  John  Lovemoney,  his  heirs  and  assigns  forever.  And  I,  the  said 
Lawrence  Earl,  for  myself,  my  heirs,  executors  and  administrators,  aU 
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and  singular^  the  said  barg-ained  property,  unto  the  said  John  Love- 
money,  his  heirs  and  assigns,  against  me  and  my  executors,  and  ad- 
ministrators, and  against  ail  and  every  other  person  and  persons  what- 
ever, shall  and  will  warrant  and  defend,  by  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  May  1,  1846. 

Signed,  sealed,  and  ^ 

'^"•iZr"""'  ~  Lawrence  Earl.   [L.  S.] 

James  Mack,  J.  P.      } 

Note — One  witness  to  a  bill  of  sale  of  personals  is  enough,  but  it  is  best  to  have  two,  as 
in  a  deed.  Jf  the  witness,  or  one  of  them,  is  dL  Justice  of  the  Peace,  &c.,  the  conveyance 
will  be  admitted  to  record,  without  other,  or  further  proof  of  its  execution.  If  the  witness 
is  not  such  an  officer,  a  similar  probate,  to  that  of  a  deed,  thus  witnessed,  must  be  made,  by 
the  subscribing  witness. 


Mortgages, 

2.  Be  it  enacted.  That  if  any  vender  or  mortgager  of  lands,  tenements,  ne- 
groes, or  other  chattels,  or  hereditaments,  within  this  province,  shall  presume 
to  execute  a  second  or  other  deed  of  conveyance,  or  sale  of  the  same  lands, 
tenements,  negroes,  or  other  chattels,  or  hereditaments,  other  than  tlte  first 
vender  of  such  lands,  tenements,  negroes,  or  other  chattels  or  hereditaments, 
or  a  second  or  other  deed  of  mortsiasie,  without  ha  vino-  taken  notice  in  the  said 
deed.  01  mortgage  of  the  first  or  prior  mortgage  or  mortgages  with  which  the 
said  lands,  tenements,  negroes,  or  other  chattels,  or  hereditaments,  stand 
charged  at  the  time  of  executing  the  said  deed,  all  and  every  person  and  per- 
sons so  offending,  shall  be  tried  and  punished,  and  be  subject  to  the  like  for- 
feitures and  penalties  as  the  laws  of  that  part  of  Great  Britain,  called  England, 
have  provided  against  all  such  persons  as  shall  execute  deeds  of  mortgage 
without  taking  notice  of  all  prior  mortgages  made. — Act  of  1755  ;  Prin.  JDig, 
158. 

2.  Provided  always^  and  be  it  further  enacted.  That  nevertheless,  if  it  shall 
so  happen  there  be  more  than  one  mortgage  at  the  same  time,  made  by  any 
person  or  persons,  to  any  person  or  persons,  of  the  same  lands  and  tenements, 
negroes,  goods,  or  chattels,  the  several  late  or"under  mortgagees,  who  shall 
have  recorded  their  mortgages,  his,  her,  or  their  heirs,  executors,  administra- 
tors or  assigns,  shall  have  pow*er  to  redeem  any  former  mortgage  or  mortgages, 
recorded  as  aforesaid,  upon  payment  of  the  principal  debt,  interest  and  cost  of 
suit,  to  the  prior  mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  anything  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding;  and  all  and  every  person  and  persons  who  shall  mort- 
gage the  same  lands,  tenements,  negroes,  goods,  or  chattels,  a  second  time,  the 
former  mortgage  thereof  being  in  force,  and  not  discharged,  and  shall  ni»|^, dis- 
cover, to  the  second  mortgagee  in  writing  under  his  or  their  hands,  shall  have 
no  relief,  power,  or  liberty  of  redemption  whatsoever,  in  equity  or  otherwise' 
of  and  in  the  said  after  mortgage  or  mortgages. — Act  of  1768  ;  Frin.  Dig. 
161. 

Whereas,  it  is  now  the  practice,  in  some  of  the  circuits  of  this  State,  to  ad- 
mit oral  evidence  to  prove  that  deeds  and  bills  of  sale  absolute  upon  their  face 
were  intended  as  mortgages,  or  securities  for  the  payment  of  money,  or  other 
thing,  only,  without  any  charge  of  fraud  in  obtaining  them.  And  whereas, 
such  practice  may  lead  to  serious  injuries  to  the  rights  of  the  good  people 
of  this  State,  over  their  property,  and  may  present  strong  inducements  to  the 
commission  of  frauds  and  perjuries ;  for  remedy  whereof — 
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That  from  and  immediately  after  the  passing  of  this  act,  oral  evidence  shall 
not  be  received  in  any  courts  in  this  State,  to  show  that  a  deed,  or  bill  of  sale 
absolute  upon  its  face,  made  after  the  passing  of  this  act,  vv^as  intended  as  a 
mortgage  or  security  for  the  payment  of  money  or  any  otHer  thing  unless  there 
is  a  charge  of  fraud  in  obtaining  the  same,  in  which  case  oral  evidence  going  to 
show  the  fraud  only,  may  be  received ;  any  law,  usage,  custom,  or  practice  to* 
the  contrary  notwithstanding. — Act  of  1837  ;  pamp.  p.  110. 

That  it  shall  and  may  be  lawful  for  every  and  all  persons,  being  aliens,  to 
lend  money  at  an  annual  interest  of  seven  per  centum  on  freehold  or  leasehold 
security  by  way  of  mortgage,  on  any  estate  within  this  State,  and  such  money, 
whether  the  kingdom  or  state  of  which  such  money-lender  is  a  subject  oralien^ 
shall  be  at  peace  or  in  war  with  the  United  States,  to  recover,  sue  for,  by  at-^ 
torneys,  or  otherwise  in  the  courts  of  this  State,  and  where  judgment  is  obtain- 
ed, execution  shall  be  awarded  for  the  sale  of  such  mortgaged  premises,  for 
payment  of  the  debt  and  interest  due  thereon,  with  costs  of  suit,  as  is  common 
with  the  citizens  of  this  State,  (except  such  foreigner  be  entitled  to  the  right 
of  entry  or  actual  possession  of  any  such  mortgaged  premises  by  purchase,  or  by 
any  process  for  foreclosing  any  equity  of  redemption,  by  order  of  any  court 
whatever,)  any  law  or  custom  to  the  contrary  notwithstanding, — Act  of  1785; 
Prill.  Dig.  268. 

•  Mortgage  Deed  of  Real  Property, 

STATE  OF  GEORGIA,  ^  This  Indenture,  made  ih'is  first  day  of  May,  in 
Houston  County.  ^  ^^^  y^^^  ^^  ^^^j.  Lordy  eighteen  hundred  an^fqrty- 
threCy  between  Charles  Smithy  of  the  county  and  State  aforesaid,  of  the 
one  partj  and  Richard  Roe,  of  the  same  place,  of  the  other  part,  wit- 
nesseth,  thai  the  said  Charles  Smith  hath,  this  day,  made  and  deliv- 
ered, to  the  said  Richard  Roe,  his  ^ertcim  promissory  wo/e,  subscribed 
with  his  hand,  and  bearing  eve?}  date  with  these  presents,  whereby  the 
said  Charles  Smith  hath  promised  to  pay  the  said  Richard  Roe,  or 
hearer,  one  thousand  dollars,  on  or  before  the  twenty-fifth  day  of  Decem- 
ber, next  ensuing  the  date  heref>f,  for  value  received  :  now,  for  and 
in  consideration  of  the  sum  of  five  dollars,  by  the  said  Richard  Roe,  to* 
the  said  Charles  Smith,  in  hand  paid,  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledg- 
ed, as  well  as  for  the  better  securing  the  payment  of  the  aforesaid  pro- 
Tuissory  note,  the  said  Charles  Smith  hath  granted,  bargained  and  sold, 
and  doth,  by  these  presents,  grant,  bargain  and  sell,  unto  the  said' 
Richard  Roe,  his  heirs  and  assig'ns,  all  that  tract,  or  parcel  of  land,  si- 
tuate, lying  and  being  in  the  county  aforesaid,,  known  as  lot  number  forty-- 
nine,  in  the  tenth  district  of  said  county,  (agreeably  to  original  survey,) 
containing  two  hundred^  two  and  a  half  acres,  more  or  less  ;  with  all 
the  rights,  members  and  appurtenances,  to  said  lot  of  land  in  an}^  wise 
appertaining^  or  belonging. 

To  have  and  to  hold,  said  bargained  premises^  to  the  said  Richard 
Roe,  his  heirs  and  assigns,  to  his,  and  their  own  proper  use,  benefit 
and  behoof,  forever.  And  the  said  Charles  Smith,  ioi  himself,  his 
heirs,  executors  and  administrators,  the  said  bargained  premises,  unto- 
the  said  Richard  Roe,  will  warrant  and  forever  defend,  against  the 
claim  of  himself  and  his  heirs,  and  against  the  claim  of  all  other  per- 
sons whatever. 

Provided  nevertheless,  that  if  the  said  Charles  Smith,  his  heirs,  exe- 
cutors and  administrators,  shall  well  and  truly  pay,  or  cause  to  be 
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paid,  unto  the  said  Richard  Roe,  his  heirs  and  assigns,  the  aforemen- 
tioned sum  of  one  thousand  dollars,  on  the  day  and  time  mentioned 
and  appointed,  for  the  payment  thereof,  in  the  said  promissory  note 
mentioned,  with  lawful  interest  for  the  same^  according  to  the  tenor  of 
said  note^  then  and  from  thenceforth,  as  well  this  present  indenture, 
and  the  right  to  the  property  thereby  conveyed,  as  the  said  ^promissory 
note,  shall  cease,  determine  and  be  void,  to  all  intents  and  purposes. 

In  witness  whereof,  the;  said  Charles  Smith  hath  hereunto  set  his 
hand  and  affixed  his  seal,  the  day  and  year  above  written. 

Signed,  sealed,  and  ^ 

delivered  in  presence  of      f  r<TT*T>rT-ci    Qiv/rTrr^TT      TT      Q1 

John  Stone,  \  CHARLES    bMITH.    [L.  b.J 

James  Macky  J.  P.      j 

Foreclosure  of  Mortgage  on  Real  Property, 

17.  The  method  of  foreclosing  mortgages  on  real  estate,  in  this  State,  be  as 
follows  :  Any  person  applying,  and  entitled  to  foreclose  such  mortgage,  or 
his,  her,  or  their  attorney,  shall  petition  the  superior  court  of  the  county 
wherein  such  mortgaged  property  may  be,  stating  the  case,  and  the  amount  of 
his,  her,  or  their  demand,  and  describing  such  mortgaged  property  ;  and  the 
court  shall  grant  a  rule,  that  the  principal,  interest  and  cost  shall  be  paid  into 
court  within  twelve  months  thereafter,  which  rule  shall  be  published  in  tone  of 
the  public  gazettes  of  this  State,  at  least  once  in  every  month,  until  the  time 
appointed  for  payment,  or  served  on  the  mortgager,  or  his  special  agent  at 
least  srx  months  previous  to  the  time  the  money  is  directed  to  be  paid  ;  and 
unless  the  principal,  interest  and  costs  be  so  paid,  the  court  shall  give  judg- 
ment for  the  amount  which  may  be  due  on  such  mortgage,  and  order  the  pro- 
perty mortgaged  to  be  sold  in  such  manner  as  is  prescribed  in  cases  of  exe- 
cution, and  the  money  shall  be  paid  to  ihe  mortgagee  or  his  attorney  ;  but 
where  there  shall  be  any  surplus  the  same  shall  be  paid  over  to  the  mort- 
gager or  his  agent.  And  in  case  of  any  dispute  as  to  the  amount  due  on  any 
mortgage,  if  the  mortgager  shall  appear  within  the  time  prescribed  by  this 
act,  and  make  affidavit  that  he  hath  made  payments  which  have  not  been 
credited  on  the  said  mortgage,  or  that  he  is  entitled  to  sets-ofF,  which  in 
equity  ought  to  be  allowed,  the  court  shall  appoint  one  or  more  fit  person  or 
persons  to  audit  and  liquidate  the  same  ;  but  either  party  shall  be  entitled  to 
a  new  trial  therefrom,  which  shall  be  tried  in  like  manner  as  shall  be  pre- 
scribed for  the  trial  of  appeals  in  other  cases. — Act  0/1799;  Prin.  Dig.  423. 

From  and  after  the  passage  of  this  act,  when  any  person  or  persons,  his, 
her,  or  their  agent  or  attorney,  shall  petition  the  superior  court  as  prescribed 
by  the  Judiciary  of  1799,  for  the  foreclosure  of  any  mortgage  on  real  estate, 
the  court  shall  grant  a  rule  directing  that  the  principal  and  cost  shall  be  paid 
into  court  within  six  months  .thereafter,  w^hich  rule  shall  be  published  in  one 
of  the  public  gazettes  of  this  vState,  once  a  month  for  four  months,  or  served 
on  the  mortgager,  or  his,  her,  or  their  special  agent  or  attorney  at  least  three 
MONTHS  previous  to  the  time  the  money  is  directed  to  be  paid :  Provided^ 
that  nothing  in  this  act  shall  be  so  construed  as  to  affect  any  mortgage  which 
may  exist  at  the  time  of  the  passage  of  this  act, — Act  of  1829 ;  Prin, 
Dig.  464. 

From  and  after  the  passage  of  this  act,  in  all  cases  where  any  application 
shall  be  made  to  any  superior  court  of  this  State,  for  the  foreclosure  of  any 
mortgage  upon  real  estate,  it  shall  be  the  duty  of  such  court  to  pass  an  order, 
requiring  the  mortgager  to  pay  the  principal  and  interest  due  upon  such 
mortgage,  into  coyirt,  on  or  before  the  first  day  of  the  next  term,  which  order 
shall  be  served  or  published  in  the  manner  now  required  by  law  ;  and  if  such 
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order  be  not  complied  with  by  the  mortgager,  |the  court  may,  at  such  term, 
pass  a  rule  absolute  for  the  sale  of  the  mortgaged  property. — Act  of  1836  ; 
Frin,  Dig.  168. 

Petition. 

STATE  OF  GEORGIA,  ^      To   the   honorable   Superior  Court,  of  said 
Houston  County.         ^  couiity.     .^pril  term,  1845. 

The  petition  of  Richard  Roe,  respectfully  showeth,  that  heretofore, 
to  wit,  on  the  first  day  of  May,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty-three,  Charles  Smith,  of  said  county,  made  and 
delivered  to  your  petitioner,  his  certain  instrument  in  writing,  called 
a  promissory  note,  whereby  he  promised,  on,  or  before  the  twenty-fifth 
day  of  December,  next  following  the  date  of  said  note,  to  pay  your 
petitioner,  or  bearer,  one  thousand  dollars,  for  value  received.  And 
for  the  better  securing  the  payment  of  the  said  note,  on  the  day  and 
year  aforesaid,  said  Charles  Smith  executed  and  delivered  to  your 
petitioner,  his  certain  deed  of  mortgage,  conveying  to  your  petitioner 
lot  of  land,  number  forty-nine,  in  the  tenth  district  of  said  county, 
conditioned  to  be  void,  upon  the  payment  of  the  promissory  note 
aforesaid  :  (which  promissory  note  and  deed  of  mortgage  are  here  in 
courtj^o  be  shown  :)  Yet,  your  petitioner  avers,  that  said  Charles 
Smith,  although  so  indebted,  and  to  pay  said  promissory  note  often 
requested,  hath  not  paid  said  note,  or  any  part  thereof,  but  the  same 
to  pay  hath  hitherto,  and  does  yet  refuse  ;  wherefore,  your  petitioner 
prays,  that  such  rule  and  order  may  be  made  and  passed  by  the  court, 
according  to  the  statute,  in  such  case  made  and  provided,  &c. 

SiMOx^  Wake,  PPff's  AtVy. 

Rule  Nisi, 


FJCHARD  ROE. 

vs. 

JOHN  DOE 


E.  ) 

>  Mortgage,  &c.     ^pril  term,  1845. 
Present,  the  honorable  John  J.  Lloyd,  Judge  of  said  Court. 


It  appearing  to  the  court,  by  the  petition  of  Richard  Roe,  that  on  the 
first  day^of  May,  in  the  year  of  our  Lord,  eighteen  hundred  dLndforty- 
three,  Charles  Smith,  of  said  county,  made  and  delivered  to  said 
Richard  Roe,  his  ce^X^m  promissory  .note,  bearing  date  the  day  and 
year  aforesaid,  whereby  the  said  Charles  Smith  promised,  on  or  before 
the  twenty-fifth  day  of  December,  next  following  the  date  of  said  note^ 
to  pay  said  Richard  Roe,  or  bearer,  one  thousand  dollars,  for  value 
received.  And  that  afterwards,  on  the  saine  day  and  year,  aforesaid, 
the  said  Charles  Smith,  the  better  to  secure  the  payment  of  said  oiote, 
executed  and  delivered  to  said  Richard  Roe,  his  deed  of  mortgage, 
whereby  the  said  Charles  Smith  conveyed  to  the  said  Richard  Roe,  lot 
of  land,  number  forty -nine,  in  the  tenth  district  of  said  county,  contain  - 
ing  tivo  hundred  two  and  a  half  acres ;  conditioned,  that  if  said 
Charles  Smith  should  pay  off  and  discharge  said  note,  or  cause  it  to  be 
done,  according  to  the  tenor  and  effect  thereof,  that  then  the  said  deed 
of  mortgage  and  said  note^  should  become  and  be  null  and  void,  to  all 
intents  and  purposes.  And  it  further  appearing,  that  said  note  remains 
unpaid,  it  is,  therefore,  ordered,  that  the  said  Charles  Smith,  do  pay 
into  court,  by  the  first  day  of  the  next  term  thereof,  the  principal, 
interest  and  costs  due  on  said  note,  (or  show  cause  to  the  contrary,  if 
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any  he  has,)  and  that,  on  the  failure  of  said  Charles  Smith  so  to  do, 
the  equity  of  redemption,  in  and  to  said  mortgaged  premises,  be,  for- 
ever thereafter,  barred  and  foreclosed.  And  it  is  further  ordered, 
that  this  rule  be  published  in  the  Georgia  Journal  once  a  month  for 
four  months,  or  a  copy  thereof  served  on  the  said  Charles  Smithy  or 
his  special  agent,  or  attorney,  at  least  three  months  previous  to  the 
next  term  of  this  court. 

A  true  extract  from  the  minutes  ^  this  May  1,  1845. 

James  Holdfast,  C.  S.  C. 

Rule  Absolute, 

RICHARD  ROE      ) 

vs.  V      Mortffasre,  &c.     October  term,  1845. 

CHARLES  SMITH.  >  fc=    &    '  ?  ^   ^  ■ 

Whereas,  at  the  April  term  of  this  court,  last  past ^^  a  rule  nisi  was 
granted  in  the  above  case,  requiring  the  defendant  to  pay  to  the 
plaintiff,  the  principal,  interest  and  costs,  due  on  a  certain  note^  given 
by  the  defendant,  on  ihe first  day  of  May^  eighteen  hundred  3.nd  forty- 
three,  and  to  become  due  on  the  twenty-fifth  day  of  December  next 
ensuing,  for  the  sum  of  one  thousand  dollars,  for  the  better  securing 
the  payment  of  which  note,  said  defendant  had  executed,  on  th^same 
day  and  year  aforesaid,  to  the  plaintiff,  his  deed  of  mortgage,  convey- 
ing to  said  plaintiff  lot  of  land,  numhex  forty -nine,  in  the  tenth  district 
of  said  county,  conditioned  to  be  void,  upon  the  payment  of  the 
principal  and  interest  of  said  note,  (or  show  cause  to  .the  contrary.) 
And  it  appearing,  that  a  copy  of  said  rule  nisi  has  been  served  on  the 
defendant,  j9er507ia%,  and  that  said  defendant  yet  neglects  and  refuses 
to  pay  the  amount  due  on  said  note  ;  it  is  therefore  considered,  that 
the  equity*  of  redemption,  in  and  to  said  mortgaged  premises  be,  and 
the  same  is  hereby,  barred  and  forever  foreclosed  ;  and  it  is  further 
ordered,  that  the  plaintiff  do  recover,  of  and  from  the  defendant,  the 
sum  of  one  thousand  dollars,  for  his  principal,  the  sum  of  seventy 
dollars  for  his  interest,  and  the  sum  of  twelve  dollars  for  his  costs,  in 
this  behalf  laid  out  and  expended,  and  that  execution  issue  against 
the  mortgaged  premises,  for  the  sums  aforesaid  :  and  that  the 
defendant  in  mercy  may,  &c.     Judgment  signed,  this  Oct,  20,  1845. 

Simon  Wake,  PVff's  AtVy,    ' 

Mortgage  Ft,  Fa, 
STATE  OF  GEORGIA,  ^  To  all  and  singular,  the  sheriffs  of  said  State, 
Houston  County.         C       ffreeting" : 

We  command  you  that  of  lot  of  land  number  forty-nine,  in  the 
tenth  district  of  said  county,  the  property  of  Charles  Smith,  described 
and  conveyed  in  a  certain  Indenture  of  Mortgage,  bearing  date  on  the 
first  day  of  May,  eighteen  hundred  and  forty -three,  you  cause  to  be 
made,  the  sum  of  one  thousand  dollars  principal,  and  seventy  dollars 
interest,  and  fifteen  dollars  costs,  which  Richard  Roe,  lately  in  our 
Superior  Court,  at  Perry,  in  the  county  aforesaid,  recovered  against 
Charles  Smith,  as  well  for  damages,  by  reason  of  the  non-performance 
of  certain  promises,  by  the  said  Charles  Smith,  before  that  time  made, 
as  for  costs,  and  charges  in  his  suit,  in  that  behalf  expended,  whereof 
said  Charles  Smith  is  convicted  and  liable,  as  to  us  appears,  of  record  :' 
and  have  the  said  sums  of  money  before  the  said  court,  at  Perry,  afore- 
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said,  on  the  fourth  Monday  in  April  next,  to  render  to  the  said  Richard 
Roe,  his  damages,  costs  and  charges  aforesaid.  And  have  you  then 
and  there  this  writ. 

Witness  the  honorable   Thomas  Stiles,   one  of  the  Judges  of  the 
Superior  Courts,  this  jYovember  1,  1845. 

James  Holdfast,  C.  S.  C. 

Affidavit  oftlie  Defendant, 
STATE  OF  GEOKGLi,  ^  ji^  person,  appeared  before  me,  James  Mack, 
Houston  Connty.  ^  ^  Justice  of  the  Peace,  in  and  for  said  county, 
Charles  Smith,  who  being  sworn,  deposeth  and  saith,  tbat  he  has  paid 
on  a  note  given  to  Richard  Roe,  for  ojie  thousand  dollars,  on  the^r.9^  day 
of  May,  eighteen  hundred  and  forty-three,  and  to  become  due  the 
twenty-ffth  day  of  December  thereafter ;  (for  the  better  securing  the 
payment  of  which,  deponent  executed  to  said  Richard  Roe,  his  deed 
of  mortgage,  of  even  date  with  said  note,  conveying,  conditionally,  to 
said  Richard  Roe,  lot  of  land  numbex  forty -nine,  in  the  tenth  district  of 
said  county,)^re  hundred  dollars,  which  should  have  been  credited  on 
said  note,  payments  made  by  deponent,  on  said  note,  and  which  have 
not  b^n  allowed. 

Sworn  to  and  subscribed,  ) 
before  me,  this  July  6, 1845.  ^  CHARLES  SMITH. 

James  Mack,  J.  P.         j 


Foreclosure  of  Mortgage  of  Personal  Froperty. 

18.  Mortgages  of  personal  property  shall  be  foreclosed  in  the  following 
manner  :  Any  person  or  persons  holding  a  mortgage  on  personal  propert}-,  and 
wishing  to  foreclose  the  same,  shall  make  application  to  one  of  the  judges  of 
the  Superior,  or  justices  of  the  Inferior  Courts,  and  make  affidavit  before  him 
of  the  amount  of  principal  and  interest  due  on  such  mortgage,  which  affidavit 
shall  be  annexed  to  such  mortgage,  and  thereupon  the  clprk  of  the  Superior 
or  Inferior  Courts  shc^l  issue  execution  as  on  a  judgment,  which  execution 
being  delivered  to  the  Sheriff,  it  shall  be  his  duty  to  \qyj  on  the  property 
wheresoever  the  same  may  be  found,  and  after  advertising  the  same  in  one  or 
more  of  the  public  gazettes  of  this  State,  at  least  sixty  days,  the  Sheriff  shall 
set  up  and  expose  the  same  to  sale,  and  the  money  arising  from  such  sale  shall 
be  first  applied  to  discharge  the  amount  due  on  such  mortgage,  and  all  legal 
costs,  and  the  overplus,  if  any,  to  be  paid  to  the  mortgager  :  Provided  always, 
that  if  any  dispute  shall  happen  as  to  the  sum  due  on  the  mortgage,  that  it 
shall  and  may  be  lawful  for  the  said  judge  or  justices  of  the  Inferior  Courts, 
on  affidavit,  to  order  such  sale  to  be  postponed,  the  mortgager  giving  bond, 
with  good  and  sufficient  security,  in  double  the  sum  sworn  to  be  due,  for  re- 
turning such  property  when  called  for  by  the  Sheriff,  which  bond  shall  be  as- 
signable by  the  Sheriff  to  the  mortgagee,  who  may  sue  aud  recover  thereoi>; 
but  the  jury  shall  be  sworn  to  give  at  least  twenty-five  per  cent,  damages,  in 
case  it  shall  appear  that  such  application  was  intended  for  delay  only. — Act  of 
1799  ;  Prin.  Dig.  424. 

1.  That  from  and  after  the  passage  of  this  act,  mortgages  upon  personal 
property  may  be  foreclosed  upon  the  affidavit  of  the  agent  or  attorney  in  fact 
or  at  law,  of  the  person  or  persons  holding  such  mortgage,  as  to  the  amount 
due. 

2.  That  all  such  mortgage  shall  be  foreclosed,  and  execution  issue,  in  the 
county  where>  the  mortgagers  resided  at  the  time  of  the  execution  of  the  same, 
if  resident  of  this  State. — Act  of  1839;  pamp.p,  137. 
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Mortgage  of  Persofial  Property, 
STATE  OF  GEORGIA,  ^       Know  all  men  by  these  presents,  that  I,  John 

Houston  County.  ^  J)oe^  of  the  county  and  State  aforesaid^  for  and  in 
consideration  of  the  sum  of  five  dollars,  cash  in  hand  paid,  at  and  be- 
fore the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
liereby  acknowledged,  as  well  as  for  the  better  securing  the  payment 
of  a  certain  promissory  note,  said  John  Doe,  hath  this  day  made  and 
delivered,  to  Richard  Roe,  of  the  same  'place,  bearing  even  date  with 
these  presents,  and  to  become  due  on  the  twenty  fifth  day  of  Decemher 
next,  whereby  said  John  Doe  promises  to  pay,  said  Richard  Roe,  or 
hearer,  five  hundred  dollars,  for  value  received,  have  bargained  and 
sold  to  said  Richard  Roe,  the  following  property,  to  wit  :  a  certain 
negro  fellow,  named  Jacob,  of  yellow  complexion,  twenty-five  years  of 
age,  five  feet  ten  inches  high. 

To  have  and  to  hold,  the  said  bargained  property,  to  him  the  said 
Richard  Roe,  his  heirs  and  assigns  forever.  And  I,  the  said  John  Doe, 
for  myself,  my  heirs,  executors  and  administrators,  the  said  bargained 
property,  unto  the  said  Richard  Roe,  his  heirs  and  assigns,  against  me, 
my  executors  and  administrators,  and  against  all  and  every  other  per- 
son and  persons  whatever,  shall  and  will  warrant  and  defend,  by  these 
presents.  Provided  nevertheless,  that  if  the  said  John  Doe,  his  heirs, 
executors  and  administrators,  shall  and  do,  well  and  truly  pay,  or 
cause  fo  be  paid,  imto  the  said  Richard  Roe,  his  heirs  and  assigns,  the 
aforementioned  sum  of  five  hundred  dollars,  on  the  day  mentioned 
and  appointed  for  the  payment  thereof,  in  said  promissory  note,  with 
lawful  interest,  for  the  same,  according  to  the  tenor  of  said  note,  then 
and  from  thenceforth,  as  well  this  bill  of  sale,  and  the  right  to  the  pro- 
perty thereby  conveyed,  as  the  said  'promissory  note,  shall  cease,  de- 
termine and  be  void,  to  all  intents  and  purposes. 

In  testimony  whereof,  the  said  John  Doe,  hath  hereunto  sethishand 
and  affixed  his  seal,  this  May  1,  1844. 

Signpd,  sealed  and  ^ 

delivered,  in  presence  off  ^^^^    j3  .^     gj 

John  Stone,  L  L  J 

James  Macky  J.  P.      j 

Affidavit  of  Foreclosure, 
STATE  OF  GEORGIA^  ^  Personally  appeared  before  me,  John  Wilks,  one 
Houston  County.  ^  ^y  ^f^^  Justices  of  the  Inferior  Court,  in  and  for 
said  county,  Richard  Roe  the  mortgagee,  who  being  duly  sworn,  de- 
poseth  and  saith,  that  John  Doe,  the  mortgager,  is  justly  indebted  to 
deponent,  on  this  mortgage,  the  sum  of  five  hundred  dollars  for  his 
principal,  and  the  sum  of  ten  dollars  for  his  interest,  and  that  said  sums 
are  now  due  and  unpaid. 

Sworn  to  and  subscribed,         "] 
before  me,  this  January  1,  1845.  [  RICHARD  ROE. 

James  Mack,  J.  P.  J  •' 

Fiat. 

At  Chambers,  January  1,  1846. 
STATE  OF  GEORGIA,  ),-ni^,     ,.,.^.^  .      '^  r^ 

Houston  County.        (  ^°  ^^^  Clerk  of  the  Inferior  Court  of  said  County. 

Let  an   execution  of  fieri  facias.be  issued,  to  levy  of  the  property 
described  in  the  within  (or  above)  mortgage,  five  hundred  dollars,  for 
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principal  debt,  ten  dollars  for  interest  to  the  thirty-first  day  o[  December 
last,  and  such  farther  interest  as  may  accrue  on  said  debt,  after  said 
day  and  the  costs  of  this  proceeding. 

WitJiess  my  hand  and  official  signature. 

John  Wilks,  J.  I.  C. 

Mortgage  Fi.  Fa. 

STATE  OF  GEORGLi,  ^  To  all  and  singular,  the  Sheriffs  of  said  State— 
Houston  County.        >      ^reetino- : 

We  command  you,  that  of  a  certain  negro  fellow  named  Jacob,  of 
yellow  complexion^  twenty-five  years  of  age,  five  feet  ten  inches  high,  the 
property  oi  John  Doe  oi  said  county,  you  cause  to  be  made  the  sum  of 
five  hundred  doUars,  principal,  and  twenty  dollars  interest,  and  the  sum 
oi  twelve  dollars  costs  :  which  sums  Richard  Roe  lately  recovered  against 
said  John  Doe,  before  the  honorable  John  Wilks,  one  of  the  justices  of 
the  inferior  court  of  said  county,  on  the  foreclosure  of  a  mortgage  from 
said  John  Doe  to  said  Richard  Roe,  on  said  -negro  fellow,  Jacob  ;  by 
reason  of  the  non-performance  of  certain  promises  by  the  said  John 
Doe,  before  that  time  made,  whereof  the  said  John  Doe  is  convicted  and 
liable,  as  appears  to  us  from  said  mortgage,  bearing  date  the  first 
day  of  ^Jay,  eighteen  hundred  ^ts.^  forty -three',  and  have  the  said 
sums  of  money  before  the  inferior  court  to  be  held  at  Ferry,  in  and  for 
said  county,  on  the  fourth  -Monday  in  July  next,  to  render  to  said 
Richard  Roe  his  damages,  costs  and  charges  aforesaid.  And  have  you 
then  and  there  this  writ. 

\Yitness,  the  honorable  John  Wilks,  one  of  the  justices  of  the  inferior 
court  of  said  county;  this  January  1,   1845. 

William  H.  Wheeler,  C.  I.  C. 

Affidavit  of  the  Defendant . 
STATE  OF  GEORGIA,  1  Personally  appeared  before  me,  John  Wilks, 
Hoiu^ton  Conutj.  ^^  Justice  of  the  Inferior  Court  for  said  county, 
Richard  Roe,  who  being  duly  sworn,  deposeth  and  saith,  that  a  mort- 
gage fieri  facias,  lately  issued  by  the  clerk  of  the  inferior  court  of 
said  county,  against  a  certain  negro  fellov:,  named  Jacob,  the  property 
of  deponent,  (which  fi'  fa.  has  been  levied  on  said  negro  fellow,)  in 
favor  of  RichardRoe,  forthe  sum  of  five  hund7'ed  dolltus,  principal,  besides 
interest,  and  costs,  is  proceeding  illegally  against  deponent,  for  that 
there  is  but  the  sum  of  one  hundred  and  fifty  dollars  due  on  said  mort- 
g<^g^fi'f(i"}  deponent  having  paid  the  sum  of  three  hundred  and  fifty 
dollars  on  said  mortcra^e. 

Sworn  to  and  subscribed,  ^ 

before  me,  this  January  1,  1S4j.   >  JOHN  DOE. 

John  Wilks,  J.  I.   C.  3 

Order.  ' 

STATE  OF  GEORGIA,  >        rr^       ,      oi       -^ 

Houston  County.        \      ^^  ^^^  ^^^^"^  ^^  ^aid  county— greetmg  : 

Whereas,  on  the  first  day  of  January,  last  past,  John  Doe  made  oath 
before  me,  John  Wilks,  one  of  the  Justices  of  the  Inferior  Court  for  said 
county,  that  a  mortgage  then  had  and  held  by  said  Richard  Roe,  against 
John  Doe  upon  a  certain  negro  fellow  jiamed  Jacob,  for  the  sum  of  five 
hundred  dioWiixs,  principal,  besides  interest  and  costs  was  then  due  and  un- 
paid.   And,  whereas,  an  order  was  issued,  directed  to  the  clerk  of  the  in- 
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ferior  court,  authorising  and  commanding-  him'  to  issue  Ji .  fa,  against 
the  mortgaged  property,  (whichj^.y*a.  has  been  levied  on  said  ne^ro 
fellow)  for  the  sum  sworn  to  be  due.  And,  wliereas,  said  John  Doe 
appeared  this  day  before  me,  and  makes  oath,  that  there  is  hut  the  sum 
of  one  hundred  and  fifty  dollars  due  on  said  mortgage  :  you  are  there- 
fore, hereby  required  and  commanded  to  postpone  the  sale  of  said 
negro  fellow <)  Jacobs  until  further  order  in  that  behalf  made,  and  return 
said^.y^.  to  the  next  inferior  court  to  be  held  in  and  for  said  county, 
on  the  fourth  Monday  in  July  next.     Fail  not. 

Witness  my  hand  and  official  signature^  in  Chambers j  this   January 
5,   1845.  ,  John  Wilks,  J.  I.  C. 

Bo7%d  given  hy  the  Defendant, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  Oonntj.  ^  j^j^^  j)^^  ^^^  Charles  Smithy  security,  are 
held  and  firmly  bound  unto  Robert  Welch,  Sheriff  of  said  county,  and 
his  successors  in  office,  in  the  just  and  full  sum  of  one  thousand  dollars, 
for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these  presents  : 
sealed  with  our  seals  and  dated  this  5th  day  of  January,  1845. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Robert  Welch,  Sheriff,  has  levied  a  mortgage  fi.  fa.  in  favor  of  Rich- 
ard Roe  against  John  Doe,  upon  a  certain  negro  fellow  named  Jacob, 
mentioned  in  the  said  mortgage.  And,  whereas,  said  John  Doe, 
has  filed  his  affidavit,  denying  that  the  amount  for  which  said  mort- 
gage ^.  fa.  has  issued,  is  due.  And,  whereas,  an  order  has  been 
issued,  in  conformity  with  the  statute,  in  such  case  made  and  provid- 
ed, postponing  the  sale  of  said  mortgaged  property  :  now,  should  said 
John  Doe,  well  and  truly,  return  said  negro  fellow,  Jacob,  when 
called  for,  by  said  Robert  Welch,  Sheriff,  then  the  above  bond  to  be 
null  and  void  ;  else,  of  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.    [L.  S.] 

James  Mack,  J.  P,  Charles  Smith,  SecHy,  [L.  S.] 


Relinquishment, 

STATE  OF  GEORGIA,  ^  J^  the  within  named  Richard  Roe,  (or  I,  Rich- 
Houston  County.  ^  ard  Roe,  mortgagee,  described  in  a  certain  mort- 
gage executed  by  John  Doe,  bearing  date  on  the^r^^  day  of  May,  in 
the  year  of  our  Lord,  eighteen  hundred  and  forty -three,)  do  acknow- 
ledge full  satisfaction  of  the  debt,  to  secure  the  payment  of  which, 
said  mortgage  was  executed  :  in  consideration  of  which,  I  relinquish 
all  right  and  title  to  the  property  in  said  mortgage  conveyed. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
May  1,  1845. 

Si2;ned,  sealed  and  ^ 

'^"  cw'^1"  LSir'  "'  R'-«^''°  Ro^'  Mortgagee.  [L.  S.] 

James  Mack^  J.  P.     ) 

Note, — The  relinquishment  ought  to  be  written  on  the  Mortgage,  if  it  can  conveniently 
be  done,  if  it  cannot  be  conveniently  done,  it  may  be  written  on  a  separate  piece  of  paper, 
and  attached  to  the  Mortgage  with  a  wafer. 
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Recording, 

]vfoTE. — The  Compiler  makes  the  following  extract,  from  Judge  Schley's  valuable  note, 
on  the  Statute  27  Hen.  VIIL,  entitled  "  An  Act  concerning  Uses  and  Wills."  The  ob- 
jects of  the  statute  of  enrollment,  evidently  were,  first,  to  force  the  contracting  parties  to 
ascertain  the  terms  of  the  conveyance,  by  reducing  it  into  writing  ;  secondly,  to  make  the 
proof  of  it  easy,  by  requiring  their  seals  to  it,  and  consequently  the  presence  of  a  witness  ; 
and  lastly,  to  prevent  the  frauds  of  secret  conveyances,  by  substituting  the  more  effectual 
notoriety  of  enrollment  for  the  more  ancient  one  of  livery.  But  the  latter  part  of  this  pro- 
vision, which,  if  it  had  not  been  evaded,  would  have  introduced  almost  an  universal  regis- 
ter of  conveyances  of  the  freehold,  in  the  case  of  corporeal  hereditaments,  was  soon  defeated 
by  the  invention  of  the  conveyance  by  lease  and  release,  which  sprung  from  the  omission  to 
extend  the  statute  to  bargains  and  sales  for  terms  of  years. — Harg.  Co.  Lit.  48  ;  a.  note 
310  ;  2  Blac.  Com.  338,  339. 

Before  the  statute  of  enrollment,  a  bargain  and  sale  would  have  been  sufficient  to  pass  a 
use,  under  the  statute  of  uses,  without  being  made  by  writing,  sealed  or  enrolled  ;  but  since 
this  statute,  such  bargain  and  sale,  unless  it  be  by  indenture,  sealed  and  enrolled,  is  void, 
and  cannot  pass  a  use,  upon  which  the  statute  of  uses  can  operate  so  as  to  vest  the  posses- 
sion.— Ibid.  The  statute  of  enrollment  was  evidently  of  force  in  Georgia,  anterior  to  the 
passage  of  the  Colonial  act  of  1755  ;  but  by  that  act,  and  those  since  passed,  it  was  virtually 
repealed.  The  effect  of  these  acts,  however,  and  particularly  the  act  of  1785,  is,  to  leave 
the  matter  exactly  where  it  was  under  the  English  statute,  except  that  twelve,  instead  of 
six  months,  are  allowed,  within  which  to  record  the  deed.  Indeed  the  requisitions  of  our 
act  of  1785,  are  much  greater  than  the  English  statute,  for  it  requires  two  witnesses,  a  val- 
uable consideration,  proof  and  enrollment :  and  it  is  also  expressly  extended  to  convey- 
ances by  lease  and  release.  I  would  now  ask,  "  if  a  deed  have  but  one  witness,  or  no  witness 
at  all,  whether  it  would  be  valid,  so  as  to  change  the  property  ?"  if  it  would  not,  then  nei- 
ther would  a  deed  not  recorded  within  twelve  months  from  its  date ;  because  the  one  is  as 
much  a  requisite  of  the  statute  of  1785,  as  the  other. 

Such  deed  of  bargain  and  sale,  must  either  be  void  or  not  void,  under  the  statute,  so  far 
as  relates  to  the  change  of  the  property.  If  void,  then  it  must  be  so  against  all  the  world, 
so  far  as  rebates  to  the  passage  of  the  use  from  the  bargainor  to  the  bargainee.  If,  however, 
there  be  any  covenants  relative  to  matters  not  dependent  on  the  passing  of  the  estate,  such 
covenants  are  good  though  the  estate  does  not  pass. — 1  Lord  Raymond'^s  Rep.  388 ;  Salk. 
199.  If  not  void  by  the  words  and  reason  of  the  statute,  then  it  cannot  be  so,  even  against 
a  creditor  or  purchaser,  without  notice  ;  because  neither  the  English  statute  of  enroliment, 
nor  our  own  statute  of  1785,  say  anything  about  creditors,  purchasers  or  notice:  and  the 
statute  ought  to  govern  the  case,  as  it  is  much  better  that  we  should  be  governed  by  posi- 
tive and  known  rules,  than  by  rules  and  constructions  of  equity,  which  must  be  arbitrary, 
and  consequently  uncertain.  The  statute  of  1785  declares  that  deeds,  having  the  requisites 
therein  mentioned,  shall  be  good  and  valid  ;  if  then  a  deed  want  any  of  these,  it  must,  as  a 
necessary  consequence,  be  bad  and  invalid  ;  that  is,  unable  to  pass  the  use,  and  change 
the  property  :  and  if  it  cannot  operate  to  change  the  property,  then  it  is  ipso  facto  void. 
Upon  the  whole,  every  view  which  I  have  been  able  to  take  of  this  matter,  has  tended  more 
and  more  to  convince  my  mind,  that  all  deeds  of  bargain  and  sale,  and  lease  and  release, 
which  have  not  been  recorded  within  the  time  prescribed  by  the  act  of  1735,  are  absolutely 
void,  and  cannot  therefore  affect  the  rights  of  creditors  or  purchasers,  with  or  without 
notice. 

There  are  several  English  statutes,  called  register  acts,  which  were  passed  for  different 
counties  in  order  to  authorise  the  registering  of  deeds,  to  wit :  2  and  3  .^nn,  ch.  4  ;  6  .dnn, 
ch.  35;  and  7  .dnn,  ch.  20;  and  some  others,  which  declare  in  substance,  that  all  subse- 
quent recorded  deeds,  shall  be  good  against  prior  unrecorded  deeds.  But  there  is  no  time 
limited,  within  which  such  record  must  be  made,  nor  is  the  recording  of  the  deed  made 
one  of  its  requisites,  as  in  the  case  of  bargains  and  sales  under  the  statute  of  enrollment, 
and  under  our  act  of  1785,  bat  it  is  a  matter  of  election  with  the  party  holding  the  deed, 
and  if  no  subsequent  deed  be  made  and  recorded,  then  the  first  deed  is  good  and  valid  with- 
out registry.  These  statutes,  however,  do  not  operate  on  bargains  and  sales,  except  that  in 
some  of  them,  leave  is  given  to  enroll  bargains  and  sales  in  the  register's  office  of  those 
counties,  instead  of  the  places  specified  in  the  statute  of  enrollment.  I  must  take  the  lib- 
erty of  cautioning  the  reader,  not  to  confound  these  statutes  with  the  statute  of  enrollments, 
because  they  are  altogether  distinct  in  their  nature  and  operation,  and,  therefore,  the  de- 
cisions which  have  been  made  upon  these,  cannot  with  any  propriety  be  applied  to  cases 
arising  under  our  act  of  1785. 

The  English  courts,  contrary  to  the  very  w^ords  of  these  acts,  have  decided,  that  if  a  deed 
respecting  lands  in  any  of  the  register  counties,  is  not  registered,  and  afterwards  the  same 
lands  are  sold  or  mortgaged,  by  a  deed  properly  registered  ;  if  the  person  claiming  under 
the  second  deed,  has  notice  of  the  first  deed,  the  person  claiming  under  the  first  deed, 
though  it  is  not  registered,  shall  be  preferred  to  him. — Per  Lord  Hardwicke  in  the  case 
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of  Le  JSTeve  vs.  Le  JSTeve,  1  Vez.  64 ;  3  Atk.  646 ;  see  also  1   Schoales  and  Lefroy  90, 
JBushell  vs.  Bughell,  where  all  the  cases  on  this  subject  are  collected  and  commented  on 
by  Lord  Redesdale,  who  decides,  also,  that  registry  is  not  a  notice  to  all  intents. — Ibid  103. 
This  is  called  an  equitable  construction  of  the  statutes  ;  for  which  purpose  the  party  is  let 
into  proof  of  notice,  and  the  statute  itself  is  set  aside.     These  acts  say  nothing  about  no- 
tice, but  were  evidently  intended  to  give  notice  upon  the  record,  in  order  that  frauds  might 
be  prevented,  so  that  no  person  could  be  deceived  who  would  search  the  records  :  and  yet, 
when  it  suits  the  purpose  of  the  courts  to  do  what  they  conceive  justice,  they  even  declare 
that  the  record  is  not  notice. — 1  Sch.  S{  Lefroy  103.     These  decisions  are  attempted  to  be 
justified  on  what  is  called  the  equity  of  the  statutes ;  and,  therefore,  in  order  to  do  what 
is  thought  to  be  justice  in  a  particular  case,  where  the  words  of  the  statute  might  operate 
oppressively,  the  courts  create  a  rule  of  equitable  construction,  whereby  often  more  injus- 
tice is  done,  than  could  result  from  the  operation  of  the  known  and  fixed  rule,  laid  down 
by  the  statute  itself.     I  object  to  equitable  constructions  of  statutes  generally,  and  hold  to 
the  maxim  ita  lex  scripta  est,  as  the  surest  guarantee  of  eur  rights.     If  the  law  is  wrong, 
let  the  legislature  alter  it,  for  I  am  unwilling  that  my  rights  shall  depend  upon  the  uncer- 
tain and  frail  notions  of  a  judge,  as  to  what  is,  or  is  not,  equity.     In  this  opinion  I  am  sup- 
ported by  Mr.  Butler,  the  learned  annotator  on  Coke  upon  Littleton,  who  says,   "  the  gen- 
eral doctrine  of  these  decisions  is  founded-  on  principles  both  just  and  equitable,  when 
applied  to  particular  cases  ;  yet  it  may  be  doubted,  whether  a  more  rigid  adherence  to 
the  letter  of  these  statutes,  would  not  have  been  more  beneficial  to  the  public." — Co.  Lit. 
290,  b.  note  249.     But  the  courts  of  Georgia  have  generally  considered  the  recording  of  a 
deed  as  intended  to  make  it  evidence,  without  proof  by  the  subscribing  witness,  or  other 
mode  pointed  out  by  the  common  law,  and  have,  therefore,  determined,  that  a  deed  which 
has  been  recorded  within  twelve  months  after  its  date,  shall  be  received  in  evidence,  with- 
out further  proof,*  whilst  they  require  the  usual  proof  of  a  deed,  which  has  not  been  re- 
corded  within  that  time  ;  and  whether  recorded  or  not,  it  is  considered  a  good  and   valid 
conveyance  to  pass   the  use  and  change  the  property.     Now  this  opinion  is  certainly  not 
founded  in  law,  because  none  of  the  registry  acts  say,  that  the  recording  of  a  deed  shall 
make  it  evidence,  without  being  first  proved  in  the  ordinary  common  law  mode  ;  and  the 
act  of  17S1),  expressly  requires  that  a  deed  be  recorded  in  order  to  make  it  good  and  valid. 
Yet  the  judges,  contemporary  with  the  statute  of  17S5,  having  so  construed  it,  as  to  make 
all  deeds  recorded  within  twelve  months  from  their  dates,  evidence  without  proof;  and  all 
deeds,  whether  recorded  or  not,  valid  after  proof,  it  may  be  proper  to  adhere  to  such  de- 
cisions, on  the  ground  that  contemporaneous  expositions  of  a  statute,  which  have  long  been 
acquiesced  in,  may  be  considered  as  fixing  the  construction. — See  Stuart  vs.  Laird,  1 
Cranch  299,  309.     This  exposition,  however,  goes  entirely  to  defeat  the  object  of  the 
statute  of  1785,  and  to  dispense  v^'ith  the  recording  of  deeds,  and  can  only  be  adhered  to 
because  a  different  and  proper  construction  would  shake  half  tlie  titles  in  the  State.     We 
must,  therefore,  say  stare  decisis,  and  now  consider  the  law  as  fixed,  for  communis  error 
facit  jus. — Sch.  Dig.  175. 

*  A  gentleman,  to  whom  the  compiler  referred  this  title, furnishes  the  following  note:  "  This 
IS  true  only  as  to  such  deeds  as  are  attested  by  two  witnesses,  one  of  them  being  a  justice  of 
the  peace.  In  such  case,  the  legislature  intended  to  make  the  official  attestation  of  the  justice, 
proof  of  the  executiou  of  the  deed,  and  the  certificate  of  record  by  the  clerk,  evidence  j^rima 
facie,  of  the  official  character  of  such  attesting  justice.  Where  deeds  have  been  attested  hy 
two,  or  more,  witnesses,  neither  being  a  justice  of  the  peace,  or  judge,  the  courts,  after  such 
deed  may  have  been  recorded,  ever  require  regular  probate." 

7.  All  deeds  of  land  which  may  have  been  recorded  on  the  oath  of  one  or 
more  of  the  subscribing  witnesses,  or  if  subscribed  by  two  or  more  witnesses, 
one  of  whom  attested  the  same  as  a  judge  of  the  superior  court,  justice  of  the 
inferior  court,  justice  of  the  peace,  or  notary  public,  shall  have  been  recorded 
in  their  official  attestation,  such  deeds,  though  not  recorded  v/ithin  the  time 
prescribed  by  law,  shall  be  admitted  in  evidence  in  the  same  manner  as  deeds, 
which  have  been  duly  recorded  ;  and  when  the  originals  of  such  deeds  are  lost 
or  destroyed,  and  that  fact  is  made  known  to  the  court,  the  copies  of  such 
deeds,  taken  from  the  record,  and  duly  attested  by  the  person  having  the  cus- 
tody of  the  same,  may  be  read  in  evidence  before  any  court  of  law  or  equity  in 
this  SVniQ.—Act  of  1827  ;  Prin.  Dig.  166. 

1.  That  from  and  after  the  passing  of  this  act,  all  deeds  for  lands  which  may 
have  been  recorded  upon  the  usual  proof  of  execution,  but  not  recorded  within 
the  time  prescribed  by  the  laws  of  this  State,  shall  be  admitted  in  evidence, 
without  further  proof;  and  when  the  originals  are  lost  or  destroyed,  and  that 
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being  made  judicially  known  to  the  court,  copies  of  the  same  may  be  intro- 
duced and  read  in  evidence,  on  any  trial  before  any  court  of  law  or  equity,  in 
this  State. 

2.  That  all  deeds  executed,  according-  to  the  laws  of  this  State,  but  not  yet 
recorded,  may  nevertheless  be  recorded  within  twelve  months  from  the  passage 
of  this  act,  upon  the  usual  proof  of  their  execution  ;  and  when  so  recorded,  the 
same  or  copies  thereof,  when  the  originals  are  shown  to  be  lost  or  destroyed, 
may  be  read  in  evidence  without  further  proof. 

3.  That  all  deeds  conveying  lands  hereafter  executed  upon  being  attested  or 
proved  in  the  manner  required  by  the  laws  of  this  State,  shall  be  admitted  to 
record,  at  any  time,  and  after  being  recorded,  shall  be  received  in  evidence  in 
any  court  of  law  or  equity,  without  further  proof  of  the  execution  thereof. 

4.  That  in  all  cases  where  two  or  more  deeds  shall  hereafter  be  executed 
by  the  same  person  or  persons,  conveying  the  same  premises  to  different  per- 
sons, the  one  recorded  within  twelve  months  from  the  time  of  execution,  if  the 
proffee  have  no  notice  of  a  prior  deed,  unrecorded  at  the  time  of  the  execution 
of  the  deed  to  him  or  her,  shall  have  preference  ;  and  if  all  be  recorded,  or  not 
recorded  within  said  time,  the  eldest  deed  shall  have  the  preference. — Act  of 
1837  ;  pamp.  jp.  91. 

That  from  and  after  the  passing  of  this  act,  that  whenever  any  person,  or 
body  politic  or  corporate,  may  hold  any  deed,  mortgage  or  bill  of  sale,  pur- 
porting to  have  been  signed  in  the  presence  of  a  witness  or  witnesses,  according 
to  the  requisitions  of  law,  and  the  said  subscribing  witness  or  witnesses  shall 
have  departed  this  life,  before  the  said  deed,  bill  of  sale,  or  mortgage,  shall 
have  been  proven ;  that  then  and  in  that  case,  it  shall  and  may  be  lawful  for 
the  holder  of  said  deed,  mortgage,  or  bill  of  sale,  to  prove  the  same,  by  proving 
the  handwriting  of  the  witnesses  who  may  have  attested  the  same,  and  the 
handwriting  of  the  maker  of  said  deed,  mortgage,  or  bill  of  sale,  by  affidavit  in 
writino-  to  be  attached  thereto,  which  said  affidavit  shall  be  taken  before  a 
judge  of  the  superior  courts,  or  justice  of  the  inferior  courts  of  this  State,  and 
the  same  so  proven  and  recorded  shall  be  admitted  in  evidence  in  any  courts 
of  law  or  equity  in  this  State,  under  the  same  rules  of  law  by  which  they 
would  have  been  subject  if  recorded  in  due  time  of  law  :  Provided^  That  all 
deeds,  mortgages,  or  bills  of  sale,  be  so  proven  and  recorded,  within  one  year 
from  the  first  day  of  January,  eighteen  hundred  and  thirty-nine. — Act  of  1838  ; 
pamp.  p.  94. 

An  act  to  continue  in  force  the  second  section  of  an  act  passed  on  the  twenty- 
fifth  day  of  December,  1837,  entitled  an  act  to  admit  certain  deeds  to  be  re- 
corded, and  read  in  evidence,  and  also  to  prescribe  the  eff^ect  of  certain  other 
deeds ;  also  to  authorise  certain  bills  of  sale  to  be  recorded  and  read  in  evi- 
dence. 

1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  State 
of  Georgia,  in  general  assembly  met,  and  it  is  hereby  enacted  by  the  au- 
thority of  the  same.  That  the  said  section  of  said  act,  be,  and  the  same  is  here- 
by continued  of  force  without  limitation  as  to  the  time  of  recording  the  deeds 
therein  mentioned,  which  were  not  recorded  before  the  passao;e  of  said  act. 

2.  That  all  bills  of  sale  of  personal  property,  heretofore  executed,  but  not 
recorded,  may  be  recorded  at  any  time  after  the  passage  of  this  act,  and  may  be 
read  in  evidence  without  further  proof. 

3.  That  from  and  after  the  passage  of  this  act,  all  deeds  that  have  been  lost 
or  mislaid,  and  which  have  been  recorded,  but  the  time  when  they  were  re- 
corded not  appearing  on  the  record,  the  same  shall  be  read  in  evidence,  with- 
out regard  to  said  omission. — Act  of  1839;  pamp.  p.  196. 

That  all  deeds,  bills  of  sale,  and  other  conveyance  heretofore  or  hereafter 
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executed,  when  the  witnesses,  or  witness  to  the  same,  are  or  is  dead,  become 
insane,  or  removed  from  the  State,  before  the  same  are  proved  and  recorded, 
may  be  recorded  and  read  in  evidence  without  further  proof,  upon  affidavit  in 
writing  being  made  by  some  disinterested  person  or  persons,  before  any  judi- 
cial officer  of  this  State,  and  attached  to  such  instrument,  proving  the  hand- 
writing of  the  person  making  such  instrument,  and  of  each  of  the  witnesses 
thereof. — Act  of  1841  ;  pamp.  p.  140. 

That  whenever  deeds  or  bills  of  sale,  properly  executed,  have  been  hereto- 
fore recorded  in  any  of  the  offices  of  the  clerks  of  the  superior  courts  of  this 
State,  prior  to  any  act  authorising  such  record — and  the  original  of  such  deed 
or  bill  of  sale  has  been  lost  or  destroyed — a  copy  thereof  duly  certified  by  the 
clerk  of  said  court,  shall  be  admitted  in  evidence,  in  lieu  of  the  original,  in  any 
court  of  law  or  equity  in  this  State — any  law,  usage  or  custom,  to  the  con- 
trary notwithstanding. — Act  of  1845  ;  pamp.  p.  38. 

1.  That  all  conveyances  of  lands,  tenements,  negroes,  and  other  chattels,  or 
hereditaments  whatsoever,  or  mortgages  of  the  same,  .that  were  made  before 
the  passing  of  this  act,  shall  be  registered  in  the  register  of  the  reconTs  office  of 
this  province,  within  three  months  after  the  publishing  of  this  act,  except  such 
as  have  been  or  may  be  hereafter  executed  in  Europe,  which  shall  be  regis- 
tered as  directed  by  this  act,  within  a  twelvemonth  and  a  <lay ;  and  except 
such  as  have  been  or  may  be  hereafter  executed  in  the  West  India  Islands,  or 
on  the  American  Continent,  north  of  South  Carolina,  which  shall  be  registered 
by  this  act,  within  six  months  ;  and  such  as  may  be  hereafter  made  within  this 
province  be  registered  within  the  space  of  sixty  days  from  the  date  of  the  sev- 
eral deeds,  conveyances  or  mortgages  ;  in  failure  of  which,  all  such  as  are 
lawfully  and  regularly  registered  as  aforesaid,  shalJ  be  deemed,  taken,  and 
construed  to  be  prior,  and  shall  take  place  and  be  recoverable*  in  law  before 
any  and  every  deed,  conveyance,  or  mortgage,  which  has  not  been  lawfully 
registered  as  above,  an}'^  law,  custom  or  usage  to  the  contrary  notwithstand- 
ing.— Act  of  1755  ;  Prin.  Dig.  158. 

1.  That  all  deeds  of  mortgage  upon  real  property  which  have  been  hereto- 
fore executed,  shall,  after  having  been  proved,  as  in  case  of  deeds  of  real 
property,  be  recorded  in  the  clerk's  office  of  the  superior  court  of  the  county 
in  which  such  real  property  may  lie,  within  twelve  months  after  the  passing 
of  this  act ;  and  that  all  deeds  of  mortgage  upon  personal  property  which  have 
been  heretofore  executed,  shall  be  proved  by  the  affidavit  of  the  subscribing 
witness,  and  recorded  in  the  clerk's  office  of  the  superior  court  of  the  county 
in  which  the  mortgager  shall  have  resided  at  the  time  of  the  making  of  the 
same,  or  if  he  be  dead,  in  the  county  where  his  legal  representatives  reside  at 
the  time  of  recording  the  same  ;  or  if  there  be  no  legal  representatives  in  the 
county  where  the  mortgager  last  resided  previous  to  his  death,  within  twelve 
months  after  the  passage  of  this  act :  Provided^  that  nothing  herein  contained 
shall  be  so  construed  as  to  require  mortgages  which  have  already  been 
recorded  to  be  again  recorded,  but  the  same  shall  be  held  and  deemed  to  be 
legally  recorded,  and  admitted  in  evidence  under  the  laws  now  in  force  in  this 
State  :  and  provided  alsOj  that  if  the  witnesses  to  any  mortgage  are  dead,  or 
removed  from  the  county,  then  the  same  may  be  recorded  upon  the  affidavit  of 
one  or  more  persons  who  are  acquainted  with  the  handwriting. 

2.  All  deeds  of  mortgage  upon  real  property  hereafter  to  be  made,  shall  be 
proved  in  the  same  way  as  is  above  required  by  the  first  section  of  this  act  for 
the  proving  of  mortgages  of  real  estate,  and  shall  be  recorded  in  the  clerk's 
office  of  the  superior  court  of  the  county  in  which  such  real  estate  shall  lie, 
within  three  months  from  the  date  of  such  deed  ;  and  that  all  deeds  of  mortgage 
upon  personal  property  hereafter  to  be  made,  shall  be  proved  in  the  same 
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manner  as  is  provided  in  the  first  section  of  this  act  for  the  proving  of  like 
deeds  heretofore  made,  and  shall  be  recorded  in  the  clerk's  office  of  the 
superior  court  of  the  county  in  which  the  mortgager  resided  at  the  time  of 
the  execution  of  said  mortgage,  within  three  months  after  the  date  of  such 
mortgage. 

3.  Every  deed  of  conveyance  or  mortgage  of  either  real  or  personal  property 
hereafter  to  be  made,  may,  upon  being  executed  in  the  presence  of,  and  attested 
by  a  notary  public,  judge  of  the  superior  court,  justice  of  the  inferior  court,  or 
justice  of  the  peace,  (and  in  cases  of  real  property,  by  one  other  witness,)  be 
admitted  to  record  and  made  evidence  in  the  different  courts  of  law  and  equity 
in  this  State,  as  though  the  same  had  been  executed,  proved  and  attested, 
as  heretofore  required  by  the  laws  6f  this  State,  in  case  of  deeds  of  real 
property. 

4.  Upon  failure  to  record  any  mortgage,  as  hereinbefore  required,  within 
the  time  or  times  hereinbefore  specified  for  recording  the  same,  that  then  and 
in  such  case  all  judgments  obtained  before  the  foreclosure  of  said  mortgage, 
and  also  any  mortgage  executed  after  the  same,  and  duly  recorded,  shall  take 
lien  on  the  said  mortgaged  property  in  preference  to  the  said  mortgage. 

5.  And  whereas,  personal  property  is  frequently  mortgaged  while  be^^ond 
the  limits  of  this  State,  which  property,  so  mortgaged,  is  afterwards  brought 
within  the  limits  of  this  State,  before  the  debt  for  which  the  same  was  pledged 
is  satisfied  ;  Be  it  therefore  enacted^  that  in  cases  of  mortgages  of  personal 
property,  executed  when  the  said  property  so  mortgaged  is  beyond  the  limits 
of  this  State,  and  w^iich  property  shall  be  afterwards  brought  within  the  limits 
of  this  State,  such  morto;ao;es  shall  be  recorded  within  six  months  after  the 
said  propert}'  shall  be  so  brought  in,  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  where  the  person  so  bringing  the  said  property  shall  first 
establish  his  residence. 

6.  If  the  holder  of  any  mortgage  of  property,  so  brought  into  the  State,  shall 
fail  to  record  his  .mortgage  at  the  place  and  within  the  time  specified  in  the 
preceding  section  for  the  recording  the  same  ;  then  and  in  such  case  an}^  and 
all  judgments  which  shall  have  been  duly  obtained  against  the  said  mortgager, 
before  the  foreclosure  of  such  mortgage,  shall  be  entitled  to  take  lien  on  said 
mortgaged  property,  prior  to  the  said  mortgage.  JProt•^(^ec?,  that  if  the  said 
mortgagee  or  his  assignee,  or  the  legal  representatives  of  such  mortgagee  or 
assignee  shall,  on  foreclosure  of  said  mortgage,  make  affidavit  before  the  judge 
or  justice  granting  such  foreclosure,  that  he  was  the  holder  of  said  mortgage  at 
the  time  of  the  removal  of  the  said  property  into  this  State,  and  that  he  did 
not  know,  before  the  expiration  of  the  time  fixed  as  aforesaid  for  recording 
such  mortgages,  that  the  said  mortgaged  property  had  been  removed  within 
this  State,  or  if  the  said  debt  be  not  due,  and  the  mortgagee,  or  his  legal  repre- 
sentatives, or  assignee,  shall  make  a  like  affidavit  before  a  judge  or  justice  as 
aforesaid,  and  place  the  said  mortgage  and  affidavit  together  on  record  in  the 
proper  office  hereinbefore  specified  ;  then  and  in  such  case,  the  said  mortgage 
shall  be  considered  and  taken  from  that  time  to  have  and  be  entitled  to  the 
same  lien  as  if  the  same  had  been  duly  recorded. — Act  of  1827  ;  Frin. 
Dig.  165. 

1.  That  from  and  after  the  passage  of  this  Act,  all  deeds  of  conveyance  to 
lands  which  have  been  attested  by  any  clerk  of  the  Superior  or  Inferior  Courts 
of  this  State,  and  which  have  been  recorded  within  the  time  prescribed  by  law, 
the  same  shall  be  admitted  as  evidence  in  any  of  the  courts  of  law  and  equity 
in  this  State,  and  as  such  be  submitted  to  the  jury  ;  any  law,  custom  or  usage 
to  the?  contrary  notwithstanding. 

2.  That  all  deeds  of  like  character,  which  have  not  been  recorded  within 
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the  time  prescribed  by  law,  the  same  may  be  yet  admitted  to  record,  and  be 
admitted  in  evidence  in  any  of  the  courts  of  law  or  equity  in  this  Stat©. — Act 
of  iS4l  ;  pamp.  p.  140. 

Whenever  a  party  wishes  to  introduce  the  copy  of  a  deed,  or  other  instru- 
ment between  the  parties  litigant,  in  evidence,  the  oath  of  the  party,  stating  his 
belief  of  the  loss  or  destruction  of  the  original,  and  that  it  is  not  in  his  posses- 
sion, power  or  custody,  shall  be  a  sufficient  foundation  for  the  introduction  of 
such  secondary  evidence. — bOth  com.  law  rule. 


1.  The  governor  of  this  State  be,  and  he  is  hereby  authorised  to  name,  ap- 
point, and  commission  one  or  more  commissioners  in  each  or  such  of  the  other 
States  of  the  United  States,  or  the  territories  thereof,  or  the  District  of  Colum- 
bia, as  he  may  deem  expedient ;  which  commissioners  shall  continue  in  office 
during  the  pleasure  of  the  governor,  and  shall  have  authority  to  take  acknow- 
ledgments and  proof  of  the  execution  of  any  deed,  mortgage,  or  other  convey- 
ance of  any  lands,  tenements,  hereditaments,  or  other  property  lying  and  being 
in  this  State  ;  and  of  any  contract,  letter  of  attorney,  or  any  other  writing  un- 
der seal,  to  be  used  or  recorded  in  this  State  ;  and  such  acknowledgment,  or 
proof,  taken,  or  made,  in  the  manner  directed  by  the  laws  of  this  State,  and 
certified  by  any  one  of  the  said  commissioners  before  whom  the  same  shall  be 
taken  or  made,  under  his  seal,  which  certificate  shall  be  endorsed  on  or  an- 
nexed to  the  said  deed  or  instrument  aforesaid,  shall  have  the  same  force  and 
effect,  and^be  as  good  and  available  in  law,  for  all  purposes,  as  if  the  same  had 
been  made  before  a  judge  or  justice  of  the  peace  in  this  State. 

2.  Every  commissioner  appointed  by  virtue  of  this  Act,  shall  have  full  power 
and  authority  to  administer  an  oath,  or  affirmation,  to  any  person  who  shall  be 
willing  and  desirous  to  make  such  oath,  or  affirmation,  before  him  ;  and  such 
affidavit,  or  affirmation,  made  before  such  commissioner,  shall  and  is  hereby 
declared  to  be  as  good  and  effectual,  to  all  intents  and  purposes,  as  if  taken  by 
any  magistrate  resident  in  this  State,  and  competent  to  take  the  same. 

3.  Every  commissioner  appointed  as  aforesaid,  before  he  shall  proceed  to 
perform  any  duty  under  and  by  virtue  of  this  Act,  shall  take  and  subscribe  an 
oath,  or  affirmation,  before  a  judge  of  one  of  the  Superior  Courts  of  the  State 
in  which  such  commissioner  shall  reside,  well  and  faithfully  to  execute  and 
perform  all  the  duties  of  such  commissioner,  under  and  by  virtue  of  the  laws 
of  Georgia,  which  oath,  or  affirmation,  shall  be  filed  in  the  office  of  the  Secre- 
tary of  State  of  this  State.— ^ci  of  1829  ;  Frin,  Dig.  167. 


1.  That  from  and  after  the  passage  of  this  Act,  the  Consuls  and  Vice-Con- 
suls  of  the  United  States,  duly  appointed  and  recognised,  shall  be  authorised 
and  empowered,  as  they  hereby  fully  are,  to  receive  the  acknowledgment  in 
writing  of  citizens  of  the  United  States,  or  other  persons,  being  or  residing  in 
the  districts  of  their  several  consulates,  of  deeds  of  conveyance,  mortgage,  let- 
ter of  attorney,  or  other  legal  instruments  whatever,  touching  or  affecting  real 
estate  or  other  property,  rights  or  interests  whatever,  situate,  lying,  or  being 
in  any  part  of  this  State,  belon^ng  to  the  said  parties  in  whole  or  in  part,  in 
their  own  right,  or  as  the  agents  of  others  ;  and  that  the  certificates  of  the  said 
Consuls  and  Vice-Consuls,  under  their  official  seals,  shall  be  good  and  available 
as  evidence  of  the  execution  of  such  deeds  of  conveyance,  or  other  legal  in- 
struments, which  shall  be  altogether  valid  and  sufficient  for  the  purposes  therein 
mentioned. 

2.  That  the  said  Consuls  and  Vice-Consuls  shall  be  authorised  and  empow- 
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ered,  as  they  hereby  fully  are,  to  witness  and  take  the  acknowledgments  of 
any  citizen  or  citizens  of  the  United  States,  or  other  persons,  within  their  con- 
sular districts,  as  aforesaid,  of  any  lawful  contract  or  engagement  to  be  exe- 
cuted er  have  effect  in  this  State,  of  whatever  nature  or  kind  which  they  .may 
enter  into  or  form  in  the  said  district. 

3.  That  the  Consuls  and  Vice-Consuls  shall  be,  and  are  hereby  fully  author- 
ised and  empowered  in  hke  manner  to  witness  any  other  lawful  act  in  the 
several  districts,  as  aforesaid,  on  the  part  or  behalf  of  citizens  of  the  United 
States,  or  others,  as  aforesaid,  which  may  be  interesting  or  useful  to  them  in 
reference  to  concerns  to  this  State,  of  whatever  descriptions,  and  that  the  cer- 
tificates of  the  said  Consuls  and  Vice-Consuls,  under  their  official  seals,  as 
aforesaid,  shall  be  good  and  available  as  evidence  of  such  contracts,  engage- 
ments and  acts,  shall  be  accordingly  valid  and  sufficient,  to  all  intents  and  pur- 
poses, in  this  State.-— tIc^  of  1839  ;  pamp,  p.  197. 


1.  That  any  person  or  persons  who  shall,  after  the  passing  of  this  Act,  frau- 
dulently cause  to  be  levied  on  by  any  process  or  execution,  distress  or  attach- 
ment, any  estray  animal,  or  any  lot  or  lots  of  land,  knowing  the  same  not  to 
be  subject  thereto,  shall  be  guilty  of  a  misdemeanor,  and  on  indictment  and  con- 
viction thereof,  such  person  or  persons  shall,  for  the  first  offence,  be  fined  and 
imprisoned  at  the  discretion  of  the  court ;  and  for  a  second  offence  under  this 
act,  the  person  or  persons  convicted  shall  be  punished  by  confinement,  and  at 
hard  labor  in  the  penitentiary,  for  any  term  not  less  than  two  years,  nor  longer 
than  four  years. 

2.  That  any  and  all  conveyances  or  transfers,  obtained  under  any  such  levy 
or  levies,  shall  be  null  and  void. — Act  of  1837  ;  pamp.  p.  117. 

If  any  person  shall  fraudulently  or  maliciously  tear,  burn  or  in  any  other 
way  destroy  any  deed,  lease,  will,  bond,  or  other  writing  sealed  ;  or  any  bank 
bill  or  note,  check,  draft,  or  other  security  for  the  payment  of  money,  or  the 
delivery  of  goods  ;  or  any  certificate,  or  other  public  security  of  this  State,  or 
of  the  United  States,  or  any  of  them,  for  the  payment  of  money,  or  any  re- 
ceipt, acquittance,  release,  discharge  of  any  debt,  suit,  or  other  demand  ;  or 
any  transfer,  or  assurance  of  money,  stock,  goods,  chattels,  or  other  property  ; 
or  any  letter  of  attorney  or  other  power  ;  or  any  day-book,  or  other  book  of 
accounts  ;  or  any  agreement  or  contract  whatever,  with  intent  to  defraud, 
prejudice,  or  injure  any  person  or  body  politic  or  corporate,  such  person  so 
offending  shall,  on  conviction,  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  any  time  not  less  than  one  year,  nor  longer  than  four  years  ;  or 
in  trivial  cases,  by  imprisonment  in  the  common  jail,  or  by  fine,  or  both,  at 
the  discretion  of  the  court. — Prin.  Dig.  651. 
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2.  No  letters  testamentary,  or  of  administration,  shall  be  granted  to  any 
person  or  persons  who  is  or  are  not  a  citizen  or  citizens  of  the  United  States, 
residing  in  the  state  of  Georgia. — Act  of  1805  ;  Prin.  Dig.  238. 

*  4.  That  in  all  cases  hereafter,  letters  of  administratioH  shall  only  be  gran^ 
ed  by  the  court  of  ordinary  of  the  county  where  the  deceased  resided  at  the 
time  of  his  death,  if  a  resident  of  this  State. — Act  of,  1839  ;  pamp.  p.  39. 

An  executor  is  he  to  whom  another  man  commits  by  will  the  execution  of 
that  his  last  will  and  testament.  And  all  persons  are  capable  of  being  execu- 
tors, that  are  capable  of  making  wills,  and  many  others  besides ;  as  feme-coverts, 
and  infants,  nay  even  infants  unborn,  or  in  ventre  sa  mere,  may  be  made  execu- 
tors. But  no  infant  can  act  as  such  till  the  age  of  seventeen  j^ears  ;  till  which 
time  administration  must  be  granted  to  some  other  durante  minore  cBtate.  In 
like  manner  it  may  be  granted  durante  absentia,  or  pendente  lite,  when  the  ex- 
ecutor is  out  of  the  realm,  or  when  a  suit  is  commenced  in  the  ecclesiastical 
court  touching  the  validity  of  the  will.  This  appointment  of  an  executor  is 
essential  to  the  making  of  a  will :  and  it  may  be  performed  either  by  express 
words,  or  such  as  strongly  imply  the  same.  But  if  the  testator  makes  an  in- 
complete will,  without  naming*  any  executors,  or  if  he  names  incapable  persons, 
or  if  the  executors  named  refuse  to  act ;  in  any  of  these  cases,  the  Ordinary 
must  grant  administration  cum  testamejito  annexo  to  some  other  person  ;  and  then 
the  duty  of  the  administrator,  as  also  when  he  is  constituted  only  durante  mi- 
nore  cetate,  ^c,  of  another,  is  very  little  different  from  that  of  an  executor. — 
2  Blac,  Com.  503  ;   Tol  Ex'rs,  30. 

Nor  is  poverty,  nor  even  insolvency,  a  disqualification  of  him  in  whom  the 
testator  has  chosen  to  repose  so  great  a  confidence. —  Tol.  jCxVs,  32, 

Idiots,  and  those  visited  with  insanity,  or  whose  intellects  are  destroyed  by 
age,  disease,  or  intemperance,  such  persons  as  having  been  born  blind  and  deaf, 
have  always  wanted  the  common  inlets  of  knowledge,  are  all  necessarily  in- 
capable of  the  office. 

The  authority  of  an  executor,  as  appears  by  the  definition,  is  grounded  on 
the  will,  and  may  be  either  express,  or  implied  ;  absolutely  or  qualified  ;  ex- 
clusive, or  in  common  with  others. 

He  may  be  expressly  nominated  either  by  a  written  or  by  a  nuncupative  will. 

He  may  be  constructively  appointed  merely  by  the  testator's  recommending 
or  committing  to  him  the  charge  of  those  duties,  which  it  is  the  province  of 
an  executor  to  perform,  or  by  conferring  on  him  those  rights  which  properly 
belong  to  the  office,  or  by  any  other  means  from  which  the  testator's  intention  to 
invest  him  with  that  character  may  be  distinctly  inferred.  As  if  a  will  di- 
rects that  A  shall  have  the  testator's  personal  property  after  his  death,  and  after 
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paying  his  debts,  shall  dispose  of  it  at  his  own  pleasure ;  or  declares  that  he 
shall  have  the  administration  of  the  testator's  goods ;  this  alone  constitutes  A 
an  executor  according  to  the  tenor.  So,  where  the  testator,  after  giving  va- 
rious legacies,  appointed  that  his  debts,  and  legacies  being  paid,  his  wife  should 
have  the  residue  of  his  goods,  on  condition  that  she  gave  security  for  the  per- 
formance of  his  will :  this  was  held  to  be  sufficient  to  make  her  executrix. 
And  so  where  an- infant  was  nominated  executor,  and  A  and  B  overseers  with 
this  direction,  that  they  should  have  the  control  and  disposition  of  the  testator's 
effects,  and  should  pay  and  receive  debts  till  the  infant  became  of  age  ;  they 
were  held  to  be  executors  in  the  mean  time. 

His  appointment  may  be  either  absolute,  or  qualified.  It  is  absolute  when 
he  is  constituted  certainly,  immediately,  and  without  any  restriction  in  regard 
to  the  testator's  effects,  or  limitation  in  point  of  time.  It  may  be  qualified,  as 
where  A  is  appointed  to  be  executor  at  a  given  period  after  the  testator's  death  ; 
or  where  he  is  appointed  executor  on  his  coming  of  age,  or  during  the  ab- 
sence of  J  S  ;  or  where  A  and  B  are  made  executors,  and  B  is  restricted  fr6m 
acting  during  A's  life  ;  or  where  A  and  B  are  named  executors,  and  if  they  will 
not  accept  the  office,  then  C  and  D  are  substituted  in  their  room  ;  or  where  A 
is  appointed  executor  on  condition  that  he  gives  security  to  pay  legacies,  or 
generall}'^  to  perform  the  will.  So  a  testator  may  make  A  an  executor  in  re- 
spect to  his  plate  and  household  goods,  B  in  respect  to  his  cattle,'  C  as  to  his 
leases,  and  D  in  regard  to  his  debts,  or  appoint  A  an  executor  for  his  effects  in 
one  country,  and  B  executor  for  his  effects  in  another,  or,  (which  seems  more 
rational,  and  expedient,)  he  may  so  divide  the  duty  where  his  property  is  in  va- 
rious countries.  So  he  may  nominate  his  v/ife  executrix  during  the  minority 
of  his  son,  or  so  long  as  she  continues  a  widow. 

Lastly,  an  executor  may  be  appointed  solely,  or  in  conjunction  with  others  : 
but  in  the  latter  case,  they  are  all  considered  by  the  law  in  the  light  of  an  in- 
dividual person. —  Tol.  jEx'rs,  34,  35,  36,  37. 


An  executor  may,  if  he  pleases,  decline  to  act,  but  he  has  no  power  to  as- 
sign the  office.— To/.  Ex^rs^  41. 

If  a  party  renounce  in  person,  he  takes  an  oath  that  he  has  not  intermeddled 
in  the  effects  of  the  deceased,  and  will  not  intermeddle  therein  with  any  view 
of  defrauding  the  creditors.  B,jit  he  may  renounce  by  proxy,  and  then  the  oath 
is  dispensed  with. —  Tol.  Ex^rs,  42. 

Renunciation  of  Executorship. 

5    Present  the  honorable  Edwin  M.  Clark ^  Asa  Boyle ,  and  John  Willing^ 

judges  of  said  court. 
STATE  OF  GEORGIA,  ^      Personally  appeared  in  open  court,  at  the  Janu- 

Houston  County.  ^  ^^y  term,  eighteen  hundred  and  forty -six  ^  John 
Doe,  who  being  sworn,  deposeth  and  saith,  that  he  was  nominated  ex- 
ecutor,  by  the  last  will  and  testament  of  Richard  Roe,  late  of  said  coun- 
ty, deceased;  that  deponent  has,  and  does  hereby,  renounce  and  re- 
fuse, the  executorship,  under  said  will,  fidly  and  entirely;  that  he  has 
not  intermeddled  in  the  effects  of  said  Richard  Roe,  deceased,  and  will 
not  intermeddle  therein,  with  any  view  of  defrauding  the  creditors,  leg- 
atees, or  others,  concerned  in  said  estate.  John  Doe. 

Bryant  B.  Leggett,  CFk, 

An  executor  cannot  in  part  refuse  ;  he  must  refuse  entirely,  or  not  at  all. — 
Tol  Ex'rs,  42. 
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If  there  be  several  executors,  they  must  all  duly  renounce  before  adminis- 
tration with  the  will  annexed  can  be  granted. —  ToL  Ex'rs^  44. 

Note. — An  executor  may  renounce  by  letter. 


Also,  the  property  in  the  coffin,  shroud,  and  other  apparel  of  the  dead  body 
remains  in  the  executor. — Tol.  JEx^rs,  155. 

If  there  be  several  executors  or  administrators,  they  are  regarded  in  the 
light  of  an  individual  person.  They  have  a  joint  and  entire  interest  in  the 
testator's  effects,  which  is  incapable  of  being  divided,  and,  in  case  of  death, 
such  interest  shall  vest  in  the  survivor. 

So  also  an  executor  of  an  executor,  in  however  remote  a  series,  has  the 
same  interest  in  the  goods  of  the  first  testator,  as  the  first  and  immediate  exe- 
cutor.—To/.  Ex'rs,  243. 

And,  first,  he  is  to  bury  the  deceased,  according  to  his  rank  and  circum- 
stances. It  has  been  already  stated,  that  an  executor,  before  probate,  may 
j^erform  this  pious  office ;  and  that  the  performance  of  it  by  a  stranger  shall 
not  constitute  him  an  executor  de  son  tort. —  ToL  jSxVs,  246. 

Legatees,  or  persons  in  distribution  are  also  entitled  to  assert  in  a  court  of 
equity,  their  claims  against  the  executoj*  or  administrator,  on  the  principle, 
that  equity  considers  an  executor  as  a  trilstee  for  the  legatee  in  respect  to  his 
legacy,  and  as  trustee  in  certain  cases  for  the.  next  of  kin  of  the  undisposed 
surplus.  It  also  regards  the  administrator  as  trustee  for  the  parties  in  distribu- 
tion.—To/.  Ex'rs,  480. 

Nor  if  an  executor  compound  debts  due  from  the  testator,  or  buy  them  54 
for  less  than  their  amount,  shall  he  be  personally  entitled  to  the  benefit  of  the 
composition  ;  but  other  creditors,  or  the  legatees,  or  the  party  entitled  to  the 
surplus,  shall  have  the  advantage  of  it.  T 

Yet,  if  an  executor  lend  money  on  real  security,  which  at  that  time  there  ^ 
was  no  reason  to  suspect,  and  afterwards  such  security  prove  bad,  he  shall 
not  be  accountable  for  the  loss  of  any  more  than  he  would  have  been  entitled 
to  the  produce  of  it,  if  it  had  been  sufficient.  So  where  A,  an  executor,  paid 
the  assets  into  the  hands  of  B,  his  co-executor,  with  whom  the  testator  was 
used  to  keep  cash  as  his  banker,  oh  the  failure  of  B,  the. court  held  that  A 
ought  not  to  suffer  for  having  trusted  him,  whom  the  testator  trusted  in  his  life- 
time, and  at  his  death  appointed  one  of  his  executors. 

So  although,  generally  speaking,  if  an  executor  compound,  or  release  a  debt 
due  to  the  testator,  he  shall  answer  for  the  amount,  still,  if  he  appear  to  have 
acted  for  the  benefit  of  the  estate,  he  shall  not  be  charged. — ToL  JS'xVs,  481. 

1.  That  from  and  after  the  passage  of  this  act,  any  executor,  executrix,  ad- 
ministrator, administratrix,  guardian  or  trustee,  who  may  hold  any  trust  funds, 
shall  be  authorised  to  invest  the  same  in  stocks,  bonds,  or  other  securities,  is- 
sued by  this  State  :  Provided^  that  he  or  she  shall  within  twelve  months  there- 
after make  a  legal  return  thereof,  in  which  shall  be  set  forth  the  price  paid 
the  time  when,  and  the  name  of  the  person  from  whom  they  may  have  been 
purchased. 

2.  That  it  shall  and  may  be  lawrful  for  the  superior,  inferior,  or  other  courts  of 
this  State,  to  authorise  the  investment  of  such  funds  as  may  be  under  their 
control,  or  in  their  custody,  and  be  the  subject  of  litigation,  in  stocks,  bonds,  or 
other  securities  issued  by  this  State,  under  such  terms  as  may  be  prescribed  in 
an  order  for  that  purpose. 

3.  That  it  shall  and  may  be  f awful  for  the  superior  court  of  any  district  to 
grant  an  order  for  the  sale  of  any  such  stocks,  bonds,  or  other  securities,  as  may 
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be  purchased  under  the  first  section  of  this  act,  upon  the  application  of  the  per- 
son making  such  investment,  when  such  sale  shall  be  necessary  to  discharge, 
or  pay  in  part  any  claims  on  the  funds  so  invested. 

4.  That  all  investments,  made  in  conformity  with  this  act,  shall  be  exempt 
from  taxation  ;  and  the  person  making  the  same  shall  be  relieved  from  liability, 
so  far  as  relates  to  the  amount  invested,  on  delivering  to  the  person  or  persons 
to  whom  he  or  she  may  be  legally  responsible,  such  stocks,  bonds  or  securities, 
unless  sold  by  order  of  court,  and  paying  or  accounting  for  the  interest  received 
thereon. — Act  0/1845  ;  pamp.  p.  28. 


Having  thus  discussed  what  belongs  to  the  discharge  of  an  executor's  duty, 
I  am  now  to  consider  what  shall  amount  to  such  a  violation,  or  neglect  of  it, 
as  shall  make  him  personally  responsible. 

This  species  of  misconduct  is  styled  in  law  a  devastavit ;  that  is,  a  wasting 
of  the  assets. 

An  executor  may  incur  this  charge  in  a  variety  of  modes,  not  only  by  plain 
and  palpable  acts  of  abuse,  as  giving  away,  embezzling,  or  consuming  the  pro- 
perty without  regard  to  debts  or  legacies  ;  but  also  by  misapplying  it  in  extra- 
yagant  [^expenses  in  the  funeral ;  in  the  payment  of  debts  out  of  their  legal 
order,  to  the  prejudice  of  such  as  are  superior ;  or  by  an  assent  to,  or  payment 
of  a  legacy,  when  there  is  not  a  fund  sufficient  for  creditors. —  Tol.  Ex^rs,  423. 

If  he  sell  the  testator's  goods  at  an  under  value,  although  it  be  an  appraised 
value  ;  or  if  he  delay  disposing  of  them  by  which  they  are  injured,  he  is  per- 
sonally bound  to  make  a  compensation.  If  he  omit  to  sell  the  goods  at  their 
full  price,  and  afterwards  they  are  taken  out  of  his  hands,  he  shall  be  liable  to 
the  extent  of  the  value  of  the  goods  and  not  merely  to  what  he  recovers  in 
damages  ;  for  there  was  a  default  on  his  part.  But  if,  without  any  imputation 
on  him,  the  goods  are  taken  out  of  his  possession,  although  he  recover  not  such 
damages,  as  the  goods  were  really  worth,  he  shall  be  responsible  for  no  more 
than  he  recovers.  If  the  goods  be  perishable,  and  on  his  part,  there  has  been 
neither  neglect  in  keeping  them,  nor  delay  in  selling  them:  in  case  they  are 
impaired,  he  shall  not  answer  for  their  first  value,  but  only  for  what  they  were 
worth  at  the  time  of  the  sale.  Yet,  if  the  goods  be  taken  out  of  his  possession, 
he  must  sue  the  party  taking  them,  that  he  may  exempt  himself  from  any 
greater  claim  than  the  damages  he  shall  recover. 

In  case  of  an  executor's  investing  money  in  the  funds,  and  appropriating  the 
same,  he  shall  not  be  answerable  for  a  loss  by  the  fall  of  stocks.  Nor,  as  it 
seems,  shall  he  be  so  liable,  although,  without  the  indemnity  of  a  decree,  he 
lend  money  on  a  real  security,  which  at  the  time  there  was  no  reason  to  sus- 
pect. An  executor  has  also  an"  honest  discretion  to  call  in  a  debt  bearing  in- 
terest if  he  conceive  it  to  be  in  hazard. —  ToL  JEx^ts.  428. 

If  he  submit  to  arbitration  a  debt,  or  any  other  demand  he  may  be  entitled 
to  in  right  of  the  testator,  and  the  arbitrator  do  not  award  him  a  recompense 
to  the  full  value,  this,  as  being  his  own  voluntary  act,  shall  bind  him  to  answer 
the  difference. —  Tol.  Exhs^  425. 

If  an  executor  appoint  an  agent  to  collect  the  testator's  effects,  and  the  agent 
embezzle  them,  it  shall  be  a  devastavit  by  the  executor. —  Tol.  JEx^rs,  426. 

If  an  executor  retain  money  in  his  hands  Tor  any  length  of  time,  which  by 
application  to  the  court  of  chancery,  or  by  vesting  in  the  funds,  he  might  have 
made  productive,  he  shall  be  charged  with  interest  upon  it. —  Tol.  Ex''rs,  426. 

If  there  be  several  executors,  they  must  be  all  sued,  in  case  they  have  all 
administered.  But  such  as  have  not  administered  may  be  omitted :  for  although 
executors  themselves  must  be  conscious  how  many  are  named  by  the  will, 
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and  must,  as  we  have  seen,  frame  their  action  accordingly ;  yet  creditors  and 
strangers  are  bound  to  take  notice  of  such  executors  only,  as  in  fact  execute 
the  office.— To/.  Ex'rs,  472. 

Co-executors,  we  may  remember,  are  regarded  in  law  as  an  individual  per- 
son ;  and,  by  consequence,  the  acts  of  any  one  of  them  in  respect  to  the  ad- 
ministration of  the  effects,  are  deemed  to  be  the  acts  of  all ;  for  they  have  a 
joint  and  entire  authority  over  the  whole  property.  Hence  a  release  of  a  debt 
by  one  of  several  executors  is  valid,  and  shall  bind  the  rest.  So  a  grant,  or  a 
surrender  of  a  term,  by  one  executor,  shall  be  equally  available.  It  has  been 
likewise  held,  that  if  one  confess  a  judgment,  the  judgment  shall  be  against  all. 
But  on  the  contrary  where  there  were  three  executors,  one  of  whom  gave  a 
warrant  of  attorney  to  confess  judgment  against  himself  and  his  co-executors, 
pursuant  to  which  a  judgment  was  entered  against  all  the  executors  de  bonis 
testatoris  for  the  debt,  and  against  the  executor  who  gave  the  warrant,  de  bonis 
propfiis  for  the  costs,  it  was  set  aside,  on  the  ground  that  executors  may  plead 
differenf  pleas,  and  that  which  is  most  for  the  testator's  advantage,  shall  be  re- 
ceived. If  one  executor  grant,  or  release  his  interest  in  the  testator's  estate  to 
the  other,  nothing  shall  pass,  because  each  was  jK)§sessed  of  the  whole  before. 
—  To/.  Ex'rs,  360. 


A  devastavit  by  one  executor  shall  not  charge  his  companion  ;  (and  if  there 
be  several  executors  or  administrators,  each  shall  be  liable  only  for  what  he 
receives,)  provided  he  hath  not  intentionally,  or  otherwise  contributed  to  the 
devastavit  oi  the  other. —  Tol.  Ex'rs^  430. 

If  two  executors  or  administrators  join  in  a  receipt,  one  only  of  whom  re- 
ceives the  money,  equity  has  been  stated  to  adopt  this  distinction,  that,  in 
such  cases,  each  is  liable  for  the  whole  as  to  creditors,  who  are  entitled  to  the 
full  benefit  of  law,  although  one  of  such  personal  representatives  might  have 
given  an  effectual  discharge  :  but  that  with  respect  to  legatees,  or  parties  claim- 
ing distribution,  as  they  have  no  legal  remedy,  one  executor  or  administra- 
tor shall  not  be  charged  merely  by  joining  in  the  receipt,  when  the  other 
has  received  the  money  ;  for  that  the  addition  of  his  name  is  only  matter  of 
form,  the  substantial  partis  the  act  of  receiving,  and  is  alone  regarded  in  con- 
science. But  this  distinction  between  legatees,  or  parties  in  distribution,  and 
creditors,  appears  to  rest  on  no  authority.  The  rule  is  general,  that  execu- 
tors, joining  in  a  receipt,  shall  all  be  answerable. —  Tol.  Ex'rs^  484. 

The  interest  vested  in  the  executor  by  the  will  of  the  deceased,  may  be 
continued  and  kept  alive  by  the  will  of  the  same  executor :  so  that  the  exec- 
utor of  A's  executor  is  to  all  intents  and  purposes  the  executor  and  represen- 
tative of  A  himself ;  but  the  executor  of  A's  administrator,  or  the  adminis- 
trator of  A's  executor  is  not  the  representative  of  A.  For  the  power  of  an 
executor  is  founded  upon  the  special  confidence  and  actual  appointment  of 
the  deceased  ;  and  such  executor  is  therefore  allowed  to  transmit  that  power 
to  another,  in  whom  he  has  equal  confidence  :  but  the  administrator  of  A  is' 
merely  the  officer  of  the  ordinary,  prescribed  to  him  by  act  of  parliament,  in 
whom  the  deceased  has  reposed  no  trust  at  all :  and  therefore  on  the  death 
of  that  officer,  it  results  back  to  the  ordinary  to  appoint  another.  And,  with 
regard  to  the  administrator  of  A's  executor,  he  has  clearly  no  privity  or  re- 
lation to  A;  being  only  commissioned  to  administer  the  effects  of  the  intes- 
tate executor,  and  not  of  the  original  testator.  Wherefore,  in  both  these  cases, 
and  whenever  the  course  of  representation  from  executor  to  executor  is  in- 
terrupted by  any  one  administration,  it  is  necessary  for  the  ordinary  to  commit 
administration  afresh,  of  the  goods  of  the  deceased  not  administered  by  the 
former  executor  and  administrator.     And  this  administrator,  de  bonis  non^  is 
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the  only  legal  representative  of  the  deceased  in  matters  of  personal  property. 
But  he  may,  as  well  as  an  original  administrator,  have  only  a  limited  or  spe- 
cial administration  committed  to  his  care,  viz  :*of  certain  specific  effects,  such 
as  a  term  of  years  and  the  like  ;  the  rest  being  committed  to  others. — 2  Blac. 
Com.  506  ;   Sch.  Dig.  125. 

2.  That  it  shall  be  the  duty  of  all  and  every  such  person  so  left  as  executor, 
to  be  and  appear  at  the  court  of  ordinary  at  the  first  regular  court  for  the  pro- 
bate of  the  same  ;  and  in  case  any  such  person  left  as  executor  should  not 
qualify,  within  one  year  after  the  death  of  their  testator,  then  and  in  that  case 
their  rights  to  qualify  shall  be  considered  to  be  abated  and  destroyed,  and  the 
said  court  are  hereby  prohibited  from  admitting  them  to  the  same. — Act  of 
1807  ;  Prin.  Dig.  238. 

2.  That  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful 
for  any  executor  named  in  the  will  of  the  testator  to.qualify  under  the  said 
will  at  any  time  :  Provided  the  qualification  of  one  or  more  takes  place  with- 
in twelve  months  after  the  decease  of  the  testator.  Provided  also  that  the 
executor  and  executors  who  do  not  qualify  within  twelve  months  from  and 
after  the  decease  of  the  testator,  one  of  whom  shall  do  so  wdthin  twelve 
months  after  the  decease  of  the  only  qualified  executor. — Act  of  1810  ;  Prin. 
Dig.  239.  • 

5.  In  case  any  person  in  the  province  shall  hereafter  happen  by  his  will  to 
appoint  his  debtor  to  be  his  executor,  such  appointment  shall  not,  in  law  or 
equity,  be  construed  or  deemed  to  be  a  release  or  extinguishment  of  any  debt 
due  to  the  testator,  unless  the  testator  shall  in  his  will  expressly  declare  his 
intention  to  devise,  bequeath,  or  release  such  debt ;  any  law,  usage  or  custom 
to  the  contrary  notwithstanding. — Act  of  1764  ;  Prin.  Dig.  223. 

5.  When  an}'-  guardian,  executor,  or  administrator,  chargeable  with  the 
estate  of  any  orphan  or  deceased  person,  to  him,  her,  or  them  committed, 
shall  die  so  chargeable,  his,  her,  or  their  executors  or  administrators  shall  be 
compellable  to  pay  out  of  his,  her,  or  their  estate,  so  much  as  shall  appear  to 
be  due  to  the  estate  of  such  orphan  or  deceased  person,  before  any  other  debt 
of  such  testator  or  intestate. — Act  of  1799  ;  Prin.  Dig.  233. 

5.  Every  executor  or  administrator  with  the  will  annexed,  at  the  time  of 
proving  the  will  or  granting  administration,  shall  take  the  following  oath  :  "  I 
do  solemnly  swear,  that  this  writing  contains  the  true  last  will  of  the  within 
named  A  B,  deceased,  so  far  as  I  know  or  believe ;  and  that  I  will  well  and 
truly  execute  the  same,  by  paying  first  the  debts,  and  then  the  legacies  con- 
tained in  the  said  will,  as  far  as  his  s;oods  and  chattels  will  thereunto  extend, 
and  the  law  charge  me  ;  and  that  I  will  make  a  true  and  perfect  inventory  of 
all  such  goods  and  chattels,  so  help  me  God." — Act  of  1792  ;  Pnn.  Dig.  227. 


Having  thus  treated  of  executors  regularly  constituted,  I  proceed  now  to 
the  consideration  of  another  species  of  them,  who  derive  no  authority  from 
the  testator,  but  v/ho  assume  the  office  by  their  own  intrusion,  and  interfer- 
ence. Such  an  one  is  styled  an  executor  de  son  tort,  or  an  executor  of  his 
own  wrong.  4 

Various  are  the  acts  which  constitute  an  executor  of  this  description,  such 
as  his  taking  possession  of,  and  converting  the  assets  to  his  own  use  ;  living 
in  the  house,  and  carrying  on  the  trade  of  the  deceased ;  paying  the  deceas- 
ed's mortgages,  or  other  debts,  or  legacies  out  of  them  :  sueing  for,  receiving, 
or  releasing  the  debts  due  to  the  estate  ;  seizing  a  specific  legacy  without  the 
assent  of  the  lawful  executor  ;  entering  on  a  lease  or  term  for  years,  or  an  es- 
tate pitr  autre  vie,  (which  is  made  assets  by  stat.  29  Car.  2  c.  3. — Sch.  Dig. 
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252,)  especially  if  he  enter  in  the  right  of  the  deceased,  and  does  acts  on  the 
land  which  belong  to  the  office  of  an  executor,  as  turning  the  cattle  upon  it ; 
delivering  to  the  widow  more  apparel  than  is  suitable  to  her  rank  ;  answer- 
ing in  the  character  of  an  executor  to  any  action  brought  against  him,  or 
pleading  any  other  plea  than  ne  unqiies  executor.  And  all  other  acts  of  a 
similar  nature,  however  slight,  may  have  the  same  con'sequence,  as  in  one  case 
merely  taking  a  bible,  and  in  another  a  bedstead,  were  held  sufficient,  inas- 
much as  they  are  the  indicia  of  the  person  so  interfering  being  the  represen- 
tative of  the  deceased.  So  if  J  S  be  appointed  by  the  ordinary  to  collect  the 
effects,  and  he  exceed  his  authority  and  sell  any  of  them,  even  such  as  are 
perishable,  or  if  he  had  the  express  direction  of  the  ordinary  for  such  sale, 
the  same  being  illegal,  he  becomes  an  executor  de  son  tort. 

So  where  A,  the  servant  of  B,  sold  goods  of  C,  an  intestate,  both  before  and 
after  C's  death,  in  consequence  of  orders  given  by  him  in  his  lifetime,  and  paid 
the  money  arising  from  such  sale  into  the  hands  of  B  ;  and  D  had  also,  in  the 
capacity  of  a  servant,  sold  other  goods  of  the  intestate,  on  an  action  brought 
against  B  and  D,  as  executors,  for  a  debt  due  from  the  deceased,  they  not  hav- 
ing discharged  themselves  by  payment  of  the  money,  which  they  had  respect- 
ively received,  to  the  rightful  administrator  at  the  time  when  the  action  was 
commenced,  or  even  when  they  pleaded,  were  both  adjudged  liable  as  execu- 
tors of  their  own  wrong. 

So  where  a  creditor  took  an  absolute  bill  of  sale  of  the  goods  of  the  debtor, 
but  agreed  to  leave  them  in  his  possession  for  a  limited  time,  before  the  ex- 
piration of  which  the  debtor  died,  and  the  creditor  took  and  sold  the  goods ; 
he  was  held  liable  to  the  extent  of  their  value,  as  executor  de  son  tort,  for  the 
debts  of  th5  deceased. 

So  by  Stat.  43  Eliz.  c.  8,  {Sch.  Dig.  233,)  if  administration  by  fraud  be 
granted  to  an  insolvent  person,  who  gives  any  of  the  effects  to  A,  or  releases 
a  debt  due  from  him  to  the  intestate  A  for  so  much,  shall  be  executor  de  son 
tort. 

But  there  are  many  acts  which  a  stranger  may  perform  without  incuj^ring 
the  hazard  of  being  involved  in  such  an  executorship  ;  such  as  locking  up  the 
goods  ;  directing  the  funeral,  in  a  manner  suitable  to  the  estate  which  is  left, 
and  defraying  the  expenses  of  such  funeral  himself,  or  out  of  the  deceased's 
effects  ;  making  an  inventory  of  his  property  ;  advancing  money  to  pay  his 
debts  or  legacies  ;  feeding  his  cattle  ;  repairing  his  houses  ;  providing  neces- 
saries for  his  children  ;   for  these  are  offices  merely  of  kindness  and  charity. 

And  although,  as  I  have  stated,  a  party  may  be  executor  de  son  tort  of  a 
term  actually  subsisting,  and  in  that  case  cannot  enlarge  his  estate  by  claiming 
a  fee,  yet  if  he  enters  generally  on  lands,  of  which  there  is  no  term  in  being, 
he  cannot  qualify  his  wrong  by  expres^y  claiming  only  a  {Particular  estate,  but 
must  be  a  disseisor  in  fee,  and  not  an  executor  de  son  tort.  Nor  can  there, 
generally  speaking,  be  such  an  executor,  when  there  is  a  rightful  executor,  or 
where  administration  has  been  duly  granted  :  for,  if  after  probate  of  the  will, 
or  administration  granted,  a  stranger  take  possession  of  the  property,  he  may 
be  sued  as  a  trespasser  by  the  executor,  or  administrator,  but  it  is  otherwise 
if,  after  taking  such  possession,  he  claims  to  be  executor,  pays  or  receives 
debts,  or  pays  legacies,  or  otherwise  intermeddles  in  that  character,  for  in  all 
these  cases  he  becomes  an  executor  of  his  own  wrong. 

Whether  a  man  has  made  himself  such  an  executor,  is  a  question  not  to  be 
left  to  a  jury,  but  is  a  conclusion  of  law  resulting  from  the  facts  established  in 
evidence.— Tb/.  Ex'rs,  38,  39,  40,  41,  103,  107  and  245. 


11.  All  and  every  the  executors  and  administrators  of  any  person  or  persons, 
who  as  executor  or  executors  in  his  or  their  own  wrong,  or  administrators, 
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shall  waste  or  convert  any  goods,  chattels,  estate  or  assets  of  any  person  de- 
ceased to  their  own  use,  shall  be  liable  and  chargeable  in  the  sanle  manner  as 
their  testator,  or  intestate,  would  have  been  if  they  had  been  living. — Act  of 
1792;  Prill.  Dig.  22^. 

An  Act  to  amend  and  explain  the  second  section  of  an  Act  passed  on  the 
22d  December,  1828,  entitled,  "  An  Act  to  amend  an  Act  entitled  an  Act  for 
the  better  protection  of  Orphans  and  their  .estates,"  so  far  as  relates  to  suits 
against  executrixes,  in  their  own  wrong. 

That  nothing  in  the  said  second  section  of  said  Act  contained,  shall  be 
held  or  so  construed  as  to  abate  any  suit  commenced  against  any  feme  sole^  as 
executrix  in  her  own  wrong,  who  may  have  married  after  the  institution  of 
said  suit ;  but  upon  the  suggestion  of  said  marriage,  parties  shall  be  made,  and 
the  cause  shall  proceed  as  at  common  law. — Act  of  1839  ;  pamp.  p.  139. 

3.  When  any  person  shall  make  a  Will  in  writing  without  appointing  any 
executor  or  administrator  therein,  or  such  executor  or  executors  shall  refuse 
to  qualify,  the  Register  of  Probates  of  the  county  wherein  such  Will  shall  be 
proved,  shall,  on  application,  grant  letters  of  administration,  with  tke  Will  an- 
nexed, to  such  person  or  persons  as  would  have  been  entitled  thereto  if  the 
deceased  had  died  intestate.  And  if  any  person  shall  die  intestate,  the  Regis- 
ter of  the  county  wherein  the  Will  of  such  person  (had  he  or  she  left  one,) 
would  have  been  proved,  shall  grant  letters  of  administration  to  them  who 
would  have  been  entitled  thereto. — Act  of  1792  ;  J*rin.  Dig.  227. 

Bond  of  an  Administrator  with  the  Will  annexed. 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  James  Saunders,  and  Julius  Smith  and  Robert 
Anderson.^  securities,  are  held  and  firmly  bound  unto  the  justices  of  the 
Inferior  Court,  when  sitting  for  ordinary  purposes,  for  said  county,  and 
theii;  successors  in  office,  in  the  just  and  full  sum  of  ten  thousand  dollars, 
for  the  payment  of  which  sum  to  the  said  justices  and  their  successors 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  in  the  whole 
and  for  the  whole  sum,  jointly  and  severally,  firmly  by  these  presents  : 
sealed  with  our  seals,  and  dated  this  first  da}^  of  Jlfay,  eighteen  hun- 
dred 3.nd  forty -six. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bound 
James  Sau7iders,  administrator  with  the  W^ill  annexed,  of  the  goods, 
chattels  and  credits  of  John  Stiles^  deceased,  do  make,  or  cause  to  be 
made,  a  true  and  jperfect  inventory  of  all  and  singular  the  goods,  chat- 
tels and  credits  of  the  said  deceaseclj  which  have  or  shall  come  to  the 
hands,  or  possession,  or  knowledge  of  the  said  James  Saunders^  or  into 
the  possession  of  any  other  person  for  him  ;  and  the  same,  so  made, 
do  exhibit  to  the  Court  of  Ordinary  for  said  county,  at  such  time  as  he 
shall  be  thereunto  required  by  the  said  Court  of  Ordinary,  and  the  same 
goods,  chattels  and  credits  do  well  and  truly  administer  according  to 
law,  and  make  a  just  and  true  account  of  his  actings  and  doings,  when 
by  law  required;  and  further,  do  well  and  truly  pay  and  deliver  all  the 
legacies  contained  and  specified  in  the  said  Will, as  far  as  the  said  goods, 
chattels  and  credits  will  extend,  or  the  law  require,  then  this  obligation 
to  be  void  ;    else,  remain  in  full  force. 

Signed,  sealed  and  acknowledged,  )  JAMES  SAUNDERS.  [L.  S.] 

in  open  court,  }  JULIUS  SMITH,  sec'ty.  [L.  S.] 

Richard  Roe,  C.  C,  O.         )  ROBERT  ANDERSON,  5ec7y.  [L  S.] 
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The  statute  31,  Edw.  III.  c.  2,  (Sch.  Dig.  125,)  provides,  that,  in  case  of 
intestacy,  the  ordinary  shall  depute  the  nearest  and  most  lawful  friends  of  the 
deceased,  to  administer  his  goods. — 2  Blue.  Com.  496. 

Having  thus  shown  what  is,  and  who  may  be,  an  executor  or  administrator, 
I  proceed  now,  fifthly  and  lastly,  to  inquire  into  some  few  of  the  principal 
points  of  their  office  and  duty.  These  in  general  are  very  much  the  same  in 
both  executors  and  administrators  ;  excepting,  first,  that  the  executor  is  bound 
to  perform  a  will,  which  an  administrator  is  not,  unless  where  a  testament  is 
annexed  to  his  administration,  and  then  he  ditlers  still  less  from  an  executor  : 
and  secondly,  that  an  executor  may  do  many  acts  before  he  proves  the  will, 
but  an  administrator  may  do  nothing  till  letters  of  administration  are  issued ; 
for  the  former  derives  his  power  from  the  will  and  not  from  the  probate,  the 
latter  owes  his  entirely  to  the  appointment  of  the  ordinary. — 2  Blac.  Com.  507. 

2.  The  same  rules  shall  obtain  in  regard  to  the  granting  letters  of  adminis- 
tration on  intestates'  estates,  as  are  before  mentioned  for  the  distribution  there- 
of: and  should  any  case  arise,  which  is  not  expressly  provided  for  by  this  act, 
respecting  intestates'  estates,  the  same  shall  be  referred  to  and  determined  by 
the  common  law  of  this  land,  as  it  hath  stood  since  the  first  settlement  of  this 
State,  except  only,  that  real  and  personal  estate  shall  always  be  considered  in 
respect  to  such  distribution  as  being  precisely  on  the  same  footing  :  and  in 
cases  of  intermarriage,  since  the  22d  day  of  February,  1785,  the  real  estate  be- 
longing to  the  wife  shall  become  vested  in  and  pass  to  the  husband,  in  the  same 
manner  as  personal  property  doth  ;  and  in  cases  of  the  death  of  the  husband 
thereafter,  intestate,  and  without  will,  the  said  estate  shall  descend  and  become 
subject  to  distribution,  in  the  same  manner  as  personal  property. — Act  of  1789 ; 
Frin.  Dig.  225. 

When  any  person  holding  real  or  personal  estate  shall  depart  this  life  intes- 
tate, the  said  estate,  real  and  personal,  shall  be  considered  as  altogether  of  the 
same  nature,  and  upon  the  same  footing,  so  that  in  case  of  there  being  a  widow, 
and  child,  or  children,  they  shall  draw  equal  shares  thereof,  unless  the  widow 
shall  prefer  her  dower,  in  which  event  she  shall  have  nothing  further  out  of 
the  real  estate,  than  such  dower,  but  shall  nevertheless  receive  a  child's  part 
or  share  out  of  the  personal  estate.  And  in  case  any  of  the  children  shall  die 
before  the  intestate,  their  lineal  descendants  shall  stand  in  their  place  and  stead  : 
In  case  of  there  being  a  widow  and  no  child,  or  children,  or  representative  of 
children,  then  the  widow  shall  draw  a  moietij  of  the  estate^  and  the  other  moiety 
shall  go  to  the  next  of  kin,  in  equal  degree,  and  their  representatives :  If  no  widow, 
the  whole  shall  go  to  the  child  or  children.  If  neither  widow,  child,  or  chil- 
dren, or  legal  representative  of  the  children,  the  whole  shall  be  distributed 
among  the  next  of  kin,  in  equal  degree,  and  their  representatives  ;  but  no  re- 
presentation shall  be  admitted  among  collaterals,  farther  than  the  child  or  chil- 
dren of  the  intestate's  brothers  and  sisters.  If  the  father  or  mother  be  alive, 
and  a  child  dies  intestate,  and  without  issue,  such  father,  or  mother,  in  case 
the  father  be  dead,  and  not  otherwise,  shall  come  in  on  the  same  footing  as  a 
brother  or  sister  would  do  :  Provided,  that  such  mother,  after  having  inter- 
married shall  not  be  entitled  to  any  part  or  proportion  of  the  estate  of  a  child 
w^ho  shall  die  intestate,  and  without  issue,  but  the  estate  of  such  child  shall  go 
to,  and  be  vested  in  the  next  of  kin,  on  the  side  of  the  father  :  And  provided 
also,  that  on  the  death  of  the  last  child  intestate,  and  without  issue,  the  mother 
shall  take  no  part  of  his,  or  her  estate^  hut  the  same  shall  go  to,  and  be  vested  in 
like  manner  in  the  next  of  kin  on  the  father^s  side.  And  in  case  a  person  dying 
without  issue,  leaving  brothers  or  sisters,  of  the  whole  and  half  blood,  then  the 
brothers  and  sisters  of  the  whole  and  the  half  blood  in  the  paternal  line  only. 
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shall  inherit  equally:  but  if  there  shall  be  no  brother  or  sister,  or  issue  of  the 
brother  or  sister  of  the  whole  or  half  blood  in  the  paternal  line,  then  those  of 
the  half  blood,  and  their  issue  in  the  maternal  line,  shall  inherit.  The  next  of 
kin  shall  be  investigated  by  the  following  rules  of  consanguinity,  viz  :  Children 
shall  be  nearest ;  parents,  brothers  and  sisters,  shall  be  equal  in  respect  to  dis- 
tribution, and  cousins  shall  be  next  to  them. — Act  of  1804  ;    Frin.  Dig.  233. 

That  from  and  after  the  passage  of  this  act,  that  the  second  provision  con- 
tained in  said  section,  which  is  in  these  words  :  "  that  on  the  death  of  the  last 
child  intestate,  and  without  issue,  the  mother  shall  take  no  part  of  his  or  her 
estate,  but  the  same  shall  go  to  and  be  divided  in  like  manner  in  the  next  of 
kin  on  the  father's  side  ;"  shall  be,  and  the  same  is  hereby  repealed. — Act  of 
1841  ;  pamp.  p.  136. 

That  the  proviso  contained  in  the  first  section  of  the  act  above  recited,  {act 
of  1804)  in  the  following  words  :  "  Provided^  that  such  mother,  after  having 
intermarried,  shall  not  be  entitled  to  any  part  or  proportion  of  the  estate  of  a 
child  who  shall  die  intestate,  and  without  issue,  but  the  estate  of  such  child 
shall  go  to  and  be  vested  in  the  next  of  kin  on  the  side  of  the  father,"  be  and 
the  same  is  hereby  repealed.  And  that  the  following  be  inserted  in  lieu  there- 
of, to  wit :  Provided^  that  such  mother,  after  having  intermarried,  shall  not  be 
entitled  to  any  part  or  portion  of  the  estate  of  such  child,  who  shall  die  intes- 
tate, and  without  issue,  unless  it  shall  be  the  last  or  only  child. — Act  of  1843  ; 
pamp.  p.  125. 

1.  That  from  and  after  the  passage  of  this  act,  whenever  any  feme-covert 
having  a  child  or  children  living,  by  a  former  husband,  shall  be  entitled  to  pro- 
rperty  by  inheritance,  such  property  shall  not  belong  to  the  husband  of  such  feme- 
covert,  as  heretofore,  but  shall  be  equally  divided  between  all  the  children  of 
such  feme-covert  and  said  feme-covert. 

2.  That  such  property,  so  divided  as  aforesaid,  the  parts  or  shares  so  allotted 
to  any  child  or  children  by  a  previous  marriage,  shall  be  vested  in  such  child 
or  children,  and  the  part  or  parts  so  allotted  to  such  feme-covert,  and  to  her 
children  by  her  last  husband,  shall  vest  in  such  husband  in  the  same  manner  as 
said  property  would  vest  under  existing  laws. — Act  of  1845 ;  pamp.  p.  34. 

That  in  every  case  where  a  feme-covert  has  died  within  this  State  intestate, 
gince  the  said  25th  day  of  December,  1821,  or  may  hereafter  die  intestate,  the 
husband  shall  and  may  demand  and  have  administration  of  their  rights  and 
credits,  and  of  other  real  and  personal  estates,  and  recover  and  enjoy  the  same 
without  being  subject  to  distribution,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding. — Act  of  1827  ;  Frin.  Dig.  251. 

That  whenever  it  shall  so  happen,  that  any  person  shall  die  intestate,  and 
without  issue,  his  wife  shall  inherit  the  whole  estate  both  real  and  personal,  of 
her  deceased  husband,  after  paying  his  just  debts. — Daw.  Com.  217 ;  Frin. 
Dig.  253. 

9.  If  any  w^idow,  after  having  obtained  letters  of  administration,  shall  marry 
again,  it  shall  be  in  the  discretion  of  the  judge  of  the  superior  court,  to  revoke 
the  administration  to  her  granted,  or  join  one  or  more  of  the  next  of  kin  to  the 
intestate,  in  the  administration  with  her. — Act  of  1792  ;  Prin.Dig.  228. 

2.  If  any  widow  or  feme-sole,  after  obtaining  letters  testamentary,  of  ad- 
ministration, or  of  gaurdianship,  shall  marry,  the  letters  so  granted  shall  abate 
during  the  coverture,  but  the  husband  may  be  entitled  to  such  letters  upon  his 
giving  bond  and  security  and  taking  the  oath  required  by  law,  or  the  court  of 
ordinary  may  in  their  discretion  grant  the  same  to  any  other  person  entitled 
thereto,  according  to  the  laws  of  this  State. — Act  of  1828  ;  Prin.  Dig.  2d2. 

When  an  administrator  is  appointed,  his  power  and  duty  is  precisely  the 
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same  as  that  of  an  executor,  and  he  must  proceed  to  settle  the  estate  in  the 
same  manner.  .  If  an  administrator  should  die  before  he  has  completed  the  set- 
tlement of  the  estate,  then  an  administrator  of  the  goods  not  administered, 
must  be  appointed  for  that  purpose,  who  will  have  all  the  power  of  the  first 
administrator.  If  Ihe  administrator  should  leave  an  executor,  he  would  have 
no  power  to  settle  the  estate. — 1  Sioifth  Dig.  Abl. 

8.  No  letters  of  administration  shall  hereafter  be  granted  by  the  ordinary  of 
this  province  to  any  person  or  persons  whomsoever,  as  principal  creditor  or 
creditors  to  any  intestate,  but  upon  special  trust  and  confidence,  and  for  the  ben- 
efit of  all  and  singular  the  rest  of  the  creditors,  and  that  all  debts  of  an  equal 
nature  shall  be  discharged  by  such  administrator  or  administrators  in  average 
and  proportion^  as  far  as  the  assets  of  the  intestate  shall  extend,  and  that  no 
preference  shall  be  given  amongst  the  creditors  in  equal  degree,  and  that  every 
such  administrator  and  administrators  shall  be  obliged  to  sue  for  such  debts 
which  he  or  they  may  reasonably  expect  torecover,  or  at  the  request  and  pro- 
per chargjes  of  any  of  the  creditors  of  the  intestate,  assign  and  empower  them, 
or  any  of  them,  to  sue  for  the  debts  outstanding  to  the  estate  of  such  intestate, 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding.  And^  that  no  cred- 
itor or  creditors,  to  be  appointed  administrator  or  administrators  in  trust,  as 
hereinbefore  mentioned,  may  retain  in  his  or  their  hands,  the  moneys  he  or 
they  shall  receive  by  virtue  of  such  administration,  longer  than  necessary  ; 

9.  Be  it  enacted^  that  every  such  administrator  or  administrators,  shall  with- 
in twelve  months  after  the  death  of  his  or  their  intestate,  or  after  his  or  their 
obtaining  administration  thereon,  make  a  dividend  of  the  moneys  arising  from 
such  intestate's  estate  and  effects,  to  and  among  the  several  creditors  in  like 
proportion  as  aforementioned':  and  in  case  such'estate  and  effects  shall  not  then 
be  wholly  divided,  a  second  dividend  thereof  shall  be  made  within  two  years 
from  the  death  of  the  intestate,  which  second  dividend  shall  be  final,  unless  any 
suit  shall  be  then  depending,  or  any  part  of  the  intestate's  estate  standing  out, 
or  unless  some  future  estate  of  the  intestate  shall  afterwards  come  to  the  hands 
of  such  administrator  or  administrators,  in  which  case,  he  or  they  shall,  as  soon 
may  be,  convert  such  future  estate  into  money,  and  shall  within  three  months 
after,  divide  the  same,  to  which  effect  it  shall  be  inserted  in  the  condition  of 
the  bond  to  be  given  as  aforementioned,  on  obtaining  letters  of  administration. 
—Act  of  1764;  Prin.  Dig.  223. 

1.  That  when  the  administrator,  administrators,  or  administratrix  of  the  es- 
tate of  any  intestate,  shall  die  before  he  has  fully  administered  upon  the  estate, 
and  the  person  or  persons,  whom  the  court  of  ordinary  shall  appoint  adminis- 
trators or  administratrix  de  bonis  non  upon  such  unadministered  estate  shall  re- 
fuse to  give  the  security  required  by  law  ;  or  when  the  applicant  or  applicants 
for  letters  of  administration  de  bonis  no?!.,  upon  unadministered  estates,  shall  be 
incapable  of  giving  the  security  required  by  law,  it  shall  be  the  duty  of  the 
court  of  ordinary  in  the  county  where  any  such  case  shall  happen,  by  special 
order  of  court,  to  vest  the  final  administration  of  such  estates  in  the  clerk  of 
the  court  of  ordinary  of  said  county,  or  such  other  person  as  the  court  may  ap- 
point, and  such  clerk,  or  other  person  as  aforesaid,  when  such  special  order 
shall  have  passed,  shall  immediately  proceed  finally  to  administer  on  such  un- 
administered estate,  as  soon  as  possible,  under  the  direction  of  said  court ;  for 
which  purpose  the  said  clerk  or  other  person  as  aforesaid,  shall  have  full  pow- 
er and  authority  to  commence  and  defend  suits  at  law,  as  the  legal  represent- 
ative of  such  unadministered  estate.  Provided.,  that  in  all  such  suits  at  law, 
no  other  evidence  shall  be  required  of  the  said  clerk,  or  other  person  as  afore-  • 
said,  being  the  legal  representative  of  any  such  unadministered  estate,  than  an 
exemplified  copy  of  the  aforesaid  special  order  of  the  court  of  ordinary. 
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2.  When  the  adniinistration  of  an  estate  shall  be  vested  in  the  clerk  of  the 
court  of  ordinary,  or  other  person  as  aforesaid,  according  to  the  provisions  of 
this  act,  the  executor,  executors,  executrix,  administrator,  administrators,  or 
administratrix  of  the  deceased  administrator  or  administrators,  shall  be  bound 
to  pay  into  the  clerk's  hands,  or  other  person  as  aforesaid,  all  moneys,  and  also 
to  deliver  to  him  all  bonds,  notes,  accounts,  and  other  papers,  and  all  the  pro- 
perty belono-ing  to  such  unadministered  estate,  and  fully  to  account  of  and  con- 
cerning the  acts  of  his,  her,  or  their  deceased  testator  or  intestate,  upon  such 
unadministered  estate. 

3.  Such  clerks,  or  othpr  person  as  aforesaid,  when  invested  with  the  admin- 
istration of  an  estate,  according  to  the  provisions  of  this  act,  shall  be  allowed 
such  compensation  for  their  services  as  is  allowed  to  all  other  executors  and  ad- 
ministrators by  the  laws  of  this  State. — Act  of  1815  ;  Frin.  Dig.  242. 

3.  That  the  provisions  of  an  act  passed  on  the  sixteenth  of  December, 
eio-hteen  hundred  and  sixteen,  entitled:  An  act  to  authorise  the  several  courts 
of  ordinary  in  this  State,  to  appoint  their  clerks  administrators,  de  bonis  nouy 
in  certain  cases  be,  and  the  same  are  hereby  extended  to  all  cases  of  intestacy  : 
Provided  always^  that  said  courts  shall  not  appoint  their  clerks  administrators, 
(in  the  first  instance,)  until  at  least  thirty  days'  notice  of  the  death  and  in- 
testacy of  the  deceased  person,  and  that  no  person  has  applied  for  letters  of 
administration,  has  been  given  by  said  clerk  in  the  nearest  public  gazette. — 
Act  of  1839  ;  pump.p.  39. 

Notice. 

STATE  ,0F  GEORGIA,  ^  Notice  is  hereby  given,  to  all  persons  concerned, 
Houston  County.  ^  ^^^^  ^^  the  tenth  day  of  December^  last  past,  John 
Doe,  of  said  county,  departed  this  life,  intestate  ;  and  no  person  has  ap- 
plied for  letters  of  administration,  upon  the  estate  of  said  deceased  ; 
you  will,  therefore,  file  your  objections,  (if  any  you  have)  in  terms  of 
the  law,  wh}^  the  clerk  of  the  said  court  of  ordinary,  should  not  have 
the  administration  of  said  estate,  committed  to  him. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

Bryant  B.  Legget,  C.  C.  0. 

6.  That  in  all  cases  where  the  said  courts  shall  appoint  their  clerks  adminis- 
trators, they  may  in  their  discretion  require  additional  security  of  said  clerks, 
for  the  faithful  administration  of  the  estate  confided  to  them. — Act  of  1839  ; 
pamp.  p.  39. 

5.  Where  the  register  of  probates  applies  for  letters  of  administration  or 
letters  testamentary,  the  same  shall  in  such  cases  only,  be  granted  by  the 
clerk  of  the  county,  under  the  regulations  herein  contained  :  Provided  always, 
that  a  record  of  such  proceedings  shall  nevertheless  be  made  in  the  office  of 
such  register  after  the  proceedings  are  completed. — Act  of  1789 :  Prin. 
Dig.  225. 


Where  any  judgment  after  a  verdict  shall  be  had,  by,  or  in  the  name  of  any 
executor  or  administrator,  in  such  case  an  administrator  de  bonis  non  may  sue 
forth  a  scire  facias.,  and  take  execution  upon  such  judgment. — Sch.  Dig.  246. 

1.  From  and  after  the  passing  of  this  a»t,  it  shall  and  may  be  lawful  in  all 
suits  either  inlaw  or  equity,  brought  against  a  former  administrator,  on  whose 
decease  letters  of  administration  de  bonis  non  may  be  granted,  to  issue  a  scire 
facias  to  make  such  administrator  a  party  at  any  time  after  the  granting  of 
such  letters  of  adminstration  de  bonis  non. — Act  of  1828  ;  Prin.  Dig.  251. 
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12.  No  suit  or  action  shall  be  issued  against  any  executor  or  administrator 
for  any  matter  or  cause  against  the  testator  or  intestate  of  such  executor  or 
administrator  in  any  of  the  said  courts,  until  the  expiration  of  twelve  months 
after  probate  of  the  will  of  such  testator,  or  letters  of  administration  granted 
on  the  estate  of  such  intestate. 

And  no  suit  in  any  of  the  said  courts  shall  abate  by  the  death  of  either 
party,  where  such  cause  of  action  would  in  any  case  survive  to  the  executor 
or  administrator,  whether  such  cause  of  action  would  survive  in  the  same,  or 
any  other  form,  but  the  same  shall  proceed  as  if  such  testator  or  intestate  had 
not  died,  under  the  restrictions  and  regulations  following:  When  a  plaintiff 
shall  die,  in  any  case  aforesaid,  the  executor  or  administrator  of  such  plaintiff 
shall,  within  three  months  after  taking  out  probate  of  the  will,  or  letters  of  ad- 
ministration, give  notice  to  the  defendant  or  defendants  by  scire  facias,  to  issue 
out  of  the  clerk's  office,  returnable  in  the  manner  hereinbefore  prescribed  for 
the  issuing  and  return  of  process  ;  and  in  cases  where  the  defendant  shall  die, 
it  shall,  and  may  be  lawful  for  the  plaintiff  to  issue  a  scire  facias  in  manner 
aforesaid,  immediately  after  the  expiration  of  twelve  months,  requiring  such 
executor  or  administrator  to  appear  and  answer  to  the  said  cause. 

And  where  a  feme  sole,  being  plaintiff,  shall  marry  pending  any  suit,  the 
same  shall  not  abate  by  reason  of  such  intermarriage,  but  the  same  being 
suggested  on  the  record,  such  cause  shall  proceed  in  the  name  of  the  husband 
and  wife.— ^c^  of  1799  ;  Prin.  Dig.  422. 

Whereas,  it  sometimes  happens,  that  in  cases  where  scire  facias  has  been 
sued  out  against  several  parties,  the  same  can  not  be  returned  served  upon 
all  of  said  parties,  by  reason  of  one  or  more  of  them  having  removed  out  of 
the  county  in  which  the  suit  was  pending,  or  out  of  the  State  ;  and  whereas, 
there  are  conflicting  decisions  in  the  courts  of  this  State  as  to  the  time  within 
which  scire  facias  should  be  sued  out  to  make  the  legal  representative  or 
representatives  of  deceased  plaintiff  parties  :     For  remedy  whereof, 

1.  That  in  cases  where  there  are  several  parties  to  be  served  with  scire 
facias,  and  any  one  or  more  of  them  reside  out  of  the  State  or  county  in 
which  the  suit  is  pending,  a  service  upon  those  residing  in  the  county  where 
the  suit  is  pending,  and  a  return  that  the  others  are  not  to  be  found,  shall  be 
held  and  considered  a  sufficient  service  and  return  to  authorise  the  making 
of  the  representative  or  representatives  of  such  deceased  plaintiffor  defendant, 
as  the  case  may  be,  a  party  or  parties,  so  as  to  authorise  the  original  suit  in 
the  name  of  the  parties  so  made,  to  proceed  to  trial  and  juds|pient  as  though 
all  such  parties  had  been  served  with  scire  facias. 

2,  That  in  all  cases  where  the  representative  or  representatives  of  a  de- 
ceased plaintiff  are  to  be  made  parties  by  scire  facias,  the  same  shall  issue 
within  such  time  as  the  presiding  judge  shall  deem  to  be  reasonable  under 
the  circumstances  ;  and  the  presiding  judge  shall,  in  all  cases,  have  power 
and  authority  to  give  such  time- for  the  issuing  and  service  of  scire  facias  to 
make  parties,  as  in  his  opinion  may  be  necessary  to  promote  the  ends  of  jus- 
tice.— Act  of  1845  ;  paiiip.  p.  40. 

That  from  and  immediately  after  the  passage  of  this  act,  in  all  cases  >vhere 
an  executor  or  administrator  may  be  dismissed  before  final  administration,  it 
shall,  and  may  be  lawful  to  commence  suit  against  the  succeeding  executor  or 
administrator  for  any  matter  or  cause  of  action  against  the  testator  or  intestate 
of  such  executor  or  administrator,  in  the  several  courts  of  law  and  equity  in 
this  State :  Provided,  twelve  months  shall  have  expired  after  the  probate  of 
the  wall  of  the  testator  or  the  date  of  the  first  letters  of  administration. — Act 
of  1S43  J  pcmp.p.  121. 
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7.  Every  administrator,  when  letters  are  granted  to  him,  shall  take  the 
following  oath  or  affirmation,  as  the  case  may  be,  before  the  register  of  pro- 
bates: ''^I  do  solemnly  swear  or  affirm,  that  A  B,  deceased,  died  without  any 
will,  as  far  as  I  know  or  believe,  and  that  I  will  well  and  truly  administer  on 
all  and  sino-ular  the  goods  and  chattels,  rights  and  credits  of  the  said  deceased, 
and  pay  all  his  just  debts,  as  far  as  the  same  will  extend,  and  the  law  requires 
me  ;  and  that  1  will  make  a  true  and  perfect  inventory  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  and  a  just  return  thereof,  when  there- 
unto required — so  help  me  God." 

8.  And  such  administrator  shall  also  enter  into  bond  with  good  security,  to 
be  appointed  by  the  register,  in  a  sum  equal  to  the  full  value  of  the  estate. — 
Act  of  1792 ;  Frin.  Dig.  227. 

Administrator's  Bond, 

STATE  OF  GEORGIA,  ^  Kiiow  all  men  by  these  presents,  that  we, 
Houston CoMnxy.  ^  James  Saunders,  principal,  Julivs  Smitii  and 
Robert  Anderson^  securities,  are  held  and  firml}^  bound  unto  the  Jus- 
tices of  the  inferior  court,  when  sitting  for  ordinary  purposes,  for  said 
county,  and  their  successors  in  office,  in  the  just  and  full  sum  of  ten 
thousand  dollars,  for  the  payment  of  which  sum,  to  the  said  justices  and 
their  successors  we  bind  ourselves,  our  heirs,  executors  and  admini- 
strators, in  the  whole,  and  for  the  whole  sum,  jointly  and  severally, 
and  firmly,  by  these  presents :  sealed  \vith  our  seals,  and  dated  this 
first  day  of  May ^  eighteen  hundred  3.ud  forty-six. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above- 
bound  James  Saunders^  administrator  of  the  goods,  chattels  and  credits 
of  John  StileSy  late  of  this  county,  deceased,  do  make  a  true  and  perfect 
inventory  of  all  and  singular,  the  goods,  chattels  and  credits  of  the  said 
deceased,  which  have,  or  shall  come  to  the  hands,  possession  or  know- 
ledge of  the  said  James  Saicnders,  or  into  the  hands  or  possession  of  any 
other  person  or  persons,  for  him  ;  and  the  same  so  made,  do  exhibit 
into  the  said  court  of  ordinary,  when  he  shall  be  thereunto  required  ; 
and  such  goods,  chattels  and  credits  do  well  and  truly  administer  ac- 
cording to  law,  and  do  make  a  just  and  true  account  of  his  actings  and 
doings  thereon,  when  required  by  the  superior  court,  or  register  of 
probates,  for  tie  county.  And  all  the  rest  of  the  goods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  account  of  the  said 
administration,  the  same  being  first  allowed  by  the  said  court,  shall 
deliver  and  pay  to  such  persons,  respectively,  as  are  entitled  to  the 
same  by  law,  and  if  it  shall  hereafter  appear,  that  any  last  will  and 
testament  Avas  made  by  the  said  deceased,  and  the  same  be  proved  be- 
fore the  court,  and  the  executors  obtain  a  certificate  of  the  probate 
thereof,  and  the  said  James  Saunders  do,  in  such  case,  if  required, 
render  and  deliver  up  the  said  letters  of  administration,  then  this  obli- 
gation to  be  void  ;  else,  remain  in  full  force. 

Signed,  sealed  and  acknowledged,^  JAMES  SAUNDERS,  Prin'l,  [L.  S.] 

in  open  court.  >  JULIUS  SMITH,   Sec'ty.  [L.  S.] 

Richard  Roe,  C.  C.  O.  J  ROBERT  ANDERSON,  Sec'ty.  [L.  S.] 

Which  bond  shall  be  made  payable  to  the  Register  of  Probates  for  the  county 
in  which  the  same  shall  be  given,  and  to  his  successors  hi  office^  and  recorded  in 
the  clerk's  office  of  the  Superior  Courts  and  maj''  be  sued  in  like  manner  as  is 
prescribed  in  the  preceding  clause  of  this  Act  in  the  case  of  Bonds  given  by 
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executors,  with  the  Will  annexed  ;  and  in  case  the  Register  shall  fail  to  take 
bond,  with  sufficient  security,  as  aforesaid,  such  Register  shall  be  liable  to  be 
sued  for  all  the  damages  arising  from  such  neglect,  by  any  person  or  persons 
interested  in  the  estate.  If  the  sureties  for  administrators  conceive  themselves 
in  danger  of  being  injured  by  such  suretyship,  they  may  petition  the  Superior 
Court  of  the  county  wherein  they  stand  bound  for  relief;  which  court  shall 
summon  the  administrator  to  appear,  and  thereupon  make  such  order  or  decree 
as  shall  be  sufficient  to  give  relief  to  the  petitioner. — Act  of  1792  ;  Prin.  Dig. 
227. 

1.  That  from  and  after  the  passing  of  this  Act,  any  and  all  security  or  secu- 
rities to  any  executor's,  administrator's,  or  guardian's  bond,  shall  be  considered 
as  joint,  or  joint  and  several  obligors,  (as  the  case  may  be,)  with  the  principal 
or  principals  in  said  bond,  so  as  to  authorise  any  heir  or  heirs,  distributee  or 
distributees,  administrator  de  bonis  non,  and  others  concerned,  to  sue  such  prin- 
cipal or  principals,  and  security  or  securities  to  such  bond,  or  either  of  them, 
in  the  same  action  ;  provided  always^  that  the  principal  in  said  bond,  if  within 
the  limits  of  this  State,  shall  be  first  sued,  or  shall  be  sued  in  the  said  action 
with  the  security  or  securities,  and  shall  be  distinguished  in  said  action  as  prin- 
cipal, if  sued  as  aforesaid  :  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding. 

2.  In  all  cases  where  a  judgment  shall  be  obtained,  in  conformity  to  the  fore- 
going section,  execution  shall  issue  against  the  principal  and  his  or  their  secu- 
rity or  securities,  or  such  of  them  as  judgment  may  have  been  obtained  against, 
which  execution  shall  be  levied  on  the  property  of  the  principal  first ;  and  in 
case  such  property  should  be  insufficient  to  satisfy  said  execution  ;  or  in  case 
no  property  can  be  found  within  the  county  where  such  execution  shall  issue, 
the  balance  or  whole  of  such  execution,  as  the  case  may  be,  shall  be  levied  on 
and  collected  out  of  the  property  of  the  security  or  securities,  or  either  of  them ; 
and  in  all  cases  when  the  amount,  or  any  part  thereof,  shall  be  paid  by  the 
security  or  securities,  such  security  or  securities  shall  have  the  use  and  control 
of  the  execution,  to  remunerate  him  or  themselves,  as  is  customary  in  such 
cases. — Act  of  1820  ;  Prin.  Dig.  445. 


7.  The  said  Inferior  Court  shall  meet  for  ordinary  purposes  on  the  first  Mon- 
day in  January  next,  and  on  the  first  Monday  in  every  other  month  thereafter  ; 
provided,  that  when  the  business  of  the  court  shall  require  it,  the  justices  may, 
by  adjournment,  hold  meetings  at  any  other  time,  or  at  anytother  day  than 
those  before  appointed  for  their  meetings. — Act  o/"  1810  ;  Prin.  Dig.  240. 

1.  That  from  and  after  the  first  day  of  January,  eighteen  hundred  and  forty- 
five,  the  Court  of  Ordinary,  and  Land  Courts  of  the  several  counties  of  this 
State,  shall  be  held  on  the  second  Monday  in  January,  annually,  in  place  of 
the  first  Monday  of  said  month. 

2.  That  all  business  transacted  in  said  courts,  which  may^be  held  on  the 
second  Monday  in  January,  shall  be  deemed  as  legal  as  if  the  same  had  been 
transacted  on  the  first  Monday ;  any  law  or  usage  to  the  contrary  notwith- 
standing.— Act  of  1843  ;  pamp.  p.  37. 


1.  That  from  and  after  the  passing  of  this  Act,  all  and  every  executor  and 
administrator  who  shall  before  the  Ordinary  of  this  province  for  the  time  being, 
or  such  person  as  he  shall  depute  or  appoint,  qualify  him,  her,  or  themselves 
for  the  administration  of  the  estate  and  eflTects  of  his,  her,  or  their  testator  or 
intestate,  shall,  upon  oath,  be  bound  to  produce  and  show  to  the  appraisers  that 
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shall  be  appointed  by  tbe  Ordinary  for  that  purpose,  or  any  three  or  more  of 
them,  all  and  singular  the  goods  and  chattels  of  his,  her,  or  their  testator  or  in- 
testate, as  have  or  shall  come  into  his,  her,  or  their,  or  either  of  their  hands, 
possession  or  knowledge  ;  and  within  sixty  days  after  such  his,  her,  or  their 
qualification,  shall  cause  to  be  made  a  true  and  just  appraisement,  upon  oath, 
of  all  and  singular  the  goods  and  chattels  aforesaid,  and  exhibit,  or  cause  to  be 
exhibited,  the  said  appraisement,  certified  under  the  hands  of  any  three  or  more- 
of  the  appraisers  aforesaid,  -within  four  months  after  such  his,  her,  or  their  qua- 
lification, together  wdth  a  full  and  perfect  inventory  of  all  and  singular  the  rights 
and  credits  of  the  said  testator  or  intestate,  whether  the  same  be  in  ready 
money,  judgments,  bonds,  or  other  specialties,  or  notes  of  hand,  together  with 
a  list  or  schedule  of  the  books  of  account  of  such  testator,  to  which  books 
all  parties  concerned  shall,  upon  request,  and  at  convenient  times,  have  free 
access  ;  and  every  such  executor  and  administrator  shall  be,  and  they  are 
hereby  made  chargeable  with  the  real  value  of  the  goods  and  chattels  in  the 
said  inventory  contained,  and  with  so  much  of  the  credits  only  as  he,  she,  or 
they,  after  due  care  and  proper  diligence,  shall  recover  and  receive,  in  like 
manner  as  executors  and  administrators  are  made  chargeable  by  the  common 
and  statute  law  of  England. 

Note. — It  may  not  be  improper  to  call  the  attention  of  executors  and  administrators  to 
the  following  passages,  containing  a  succinct  outline  of  their  duties ;  although  they  are  not 
now  to  be  sworn  to  the  performance  of  them  : 

"  And  that  you  will  produce  to,  show  and  inform  the  appraisers,  that  shall 
be  appointed  by  the  ordinary,  all  and  singular  the  goods  and  chattels  of  the 
deceased,  as  already  have,  or  shall  before  the  day  of  making  the  appraisement, 
come  to  your  hands,  possession  or  knowledge." 

And  directing  them  to  make  a  true  and  perfect  inventory  "  whether  the  same  be  in  ready 
money,  judgments,  bonds,  or  other  specialties,  or  notes  of  hand,  together  w'ith  a  list  or 
schedule  of  the  books  of  account  of  such  testator  and  intestate  person,  and  exhibit,  or  cause 
to  be  exhibited  the  said  inventory  and  schedule,  together  w^ith  the  appraisement  of  the  said 
deceased's  goods  and  chattels,  certified  under  the  hands  of  three  or  more  of  th«  appraisers 
aforesaid." 

And  whereas^  a  custom  hath  prevailed  among  executors  and  administrators 
of  taking  estates,  or  some  part  thereof,  at  the  appraisement,  when  such  ap- 
praisement hath  often  been  under  the  real  value ;  for  prevention  whereof  for 
the  future, 

3.  Be  it  enacted^  ^'c.  That  no  executor  or  administrator  shall  hereafter  be 
permitted  to  take  any  estate,  or  any  part  thereof,  at  the  appraisement,  and  that 
no  appraisement  to  be  made  as  aforesaid  shall  be  binding  or  conclusive,  either 
upon  the  creditors,  legatees,  next  of  kin,  or  other  person  interested  in  such 
estate,  or  upon  the  executors  or  administrators,  but  all  and  every  such  execu- 
tor and  administrator  shall  be  charo-eable  and  accountable  for  the  true  value  of 
such  estate,  any  practice  to  the  contrary  notwithstanding. — Act  of  1764; 
Prin.  Dig.  222. 


10.  Every  executor  and  administrator  who  shall  not  within  the  time  afore- 
said, or  within  such  further  or  other  reasonable  time  as  the  ordinary  shall  think 
fit  to  give,  make  and  return  into  the  secretary'' s  office  aforesaid^  such  inven-. 
tory  and  appraisement  as  is  herein  before  directed  to  be  made  and  returned, 
and  who  shall  make  default  in  mentioning  or  inserting  therein  all  or  any  of  the 
credits  or  effects  of  his,  her,  or  their  testator,  or  intestate  as  aforesaid,  which 
shall  come  into  their  hands  to  be  administered,  every  such  executor  or  ad- 
ministrator shall  be,  and  they,  and  each  of  them,  are  hereby  made  chargeable 
with  and  subject  to  the  payment  of  all  and  singular  the  said  testator's  and  in- 
testate's debts,  legacies  and  bequests,  in  the  same  manner  as  executors  of  their 
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own  wrong  are  subjected  and  made  chargeable  by  the  common  or  statute  law 
of  England.— ^c^  0/ 1764  ;  Frin.  Dig.  224. 

2.  When  any  will  shall  be  proved,  or  application  is  made  for  administration 
of  the  estate  of  any  person  dying  intestate,  the  register  shall  direct  the  execu- 
tors or  administrators,  to  make  out  an  exact  inventory  of  the  personal  estate  of 
the  deceased,  and  shall  appoint  three  or  more  reputable  freeholders,  who  shall 
appraise  the  same  on  oath,  which  inventory  and  appraisement  shall  be  returned 
within  three  months  into  the  register's  (now  the  clerk  of  ordinary'' s)  office  ;  and 
every  appraisement  made  as  aforesaid,  may  be  given  in  evidence  in  any  action 
against  such  executors  or  adiTjinistrators,  to  prove  the  value  of  the  estate,  but 
shall  not  be  conclusive,  if  it  shall  appear  on  the  trial  of  the  cause  that  the  es- 
tate was  really  worth  or  bona  fide  sold  for  more  or  less  than  such  appraise- 
ment.—J.c;  of  1792  ;  Frin.  Dig.  226. 

That  from  and  after  the  passage  of  this  act,  when  any  person  shall  die, 
leaving  a  widow,  and  children,  or  a  widow,  or  child,  it  shall  and  may  be  law- 
ful for  the  executor  or  administrator  thereof,  to  allow  out  of  the  effects  of  such 
deceased  person,  a  reasonable  support  and  maintenance  for  the  space  of  twelve 
m'onths  next  ensuing  immediately  after  the  death  of  such  testator,  or  intestate, 
notwithstanding  any  debts,  dues,  or  obligations  of  said  testator,  or  intestate. — 
Act  of  1838  ;  pamp.  p.  201. 

Warrant  of  Appraisement, 

STATE  OF  GEORGIA,  ji  By  the    honorable    the  Inferior  Court,  of  said 
flows^ow  County.         if      county,  when  sitting  for  ordinary  purposes. 

To  John  Doe,  Richard  Roe,  James  Thompson,  James  M.  Tait,  and 
Robert  West — greeting  : 

These  are  to  authorise  and  empower  you,  or  any  three  of  you, 
whose  names  are  here  above  written,  to  attend  and  appraise  the  goods 
and  chattels  of  William  Sill,  late  of  this  county,  deceased,  in  dollars 
and  cents,  so  far  as  the  same  shall  be  produced  to  you  by  Walter 
Hopkins,  administrator,  or  come  to  your  knowledge,  or  sight,  ready 
money  excepted  ;  you  having  first  taken  an  oath  before  some  justice 
of  the  peace,  for  said  county,  well  and  truly  so  to  do  ;  a  certificate  of 
which,  you  are  required  to  return,  annexed  to  the  appr^sement ;  and 
when  the  same  you  have  so  appraised,  you  are  to  return  an  inventory 
thereof,  signed  by  any  three  or  more  of  you,  unto  the  said  court,  within 
the  time  prescribed  by  law,  together  with  this  warrant. 

In  testimony  whereof,  I  have  officially  set  my  hand  and  seal,  by 
order  of  said  courts  this  May  1,  1*846. 

Samuel  West,  C.  C.  O.  [L.  S.] 

6.  No  appraisers,  that  shall  hereafter  be  appointed  to  appraise  any  testator's 
or  intestate's  goods  and  chattels,  shall  enter  upon  that  office  before  they  shall 
have  taken  the  following  oath  before  one  of  his  majesty's  justices  of  the  peace 
of  this  province,  who  is  hereby  empowered  to  administer  the  same  :  You, 
A  B  C  t)  E  F,  do  swear,  that  you  will  make  a  just  and  true  appraisement  of 
all  and  singular  the  goods  and  chattels,  (ready  money  only  excepted,)  of  G  H, 
deceased,  as  shall  be  produced  by  I  K,  the  executor  or  administrator  of  the 
estate  of  the  said  G  H,  deceased,  and  that  you  will  return  the  same,  certified 
under  your  hands,  unto  the  said  I  K,  executor  or  administrator,  within  the 
time  prescribed  by  law,  so  help  you  God. — Act  of  1764  ;  Frin.  Dig.  223. 


$800 

00 

700 

00 

500 

00 

100 

00 

15 

00 

40 

00 

150 

00 

100 

00 

20 

00 

18  00 

5 

00 

\    300 

00 

230  EXECUTOR    AND    ADMINISTRATOR. 

Appraisement, 

ThefollGwing  is  the  for jn  of  an  inventory  and  appraisement,  with  the  necessary 
certificates  annexed  to  it. — Clay.  Jus.  165. 

Inventory  and  appraisement  of  the  estate  of  William  Sill,  deceased. 

No.  1.  Joe,  a  negro  man,  valued  at 

2.  Edmund,     do.  do. 

3.  Lucy,  a  woman,  -         -         -         - 

4.  Black  Horse,       -         _      *_         _         _         -  , 

5.  Red  Cow,  ______ 

6.  Twenty  head  Sheep,  -         -         -    ,     - 

7.  Eig-hty  head  Hogs,      -         -         -         - 

8.  Wagon,      ___---- 

9.  Ten  Plough  Hoes,       -         -         -         -         - 

10.  Nine  Axes,  ______ 

11.  Five  pair  Trace  Chains,       .         _         _         . 

12.  One  note  of  hand,  given  by  Wm.  Wood,  dated 

1st  Nov.  1810,  and  payable  in  ten  days, 

» 

»  $2748  00 

STATE  OF  GEORGIA, }  \^q  ^q  certify,  upon  oath,  that  as  far*  as  was 
HomtonConnty.  ^  produced  to  US,  by  the  executor,  (or  administrator,) 
the  above  and  foregoing,  contains  a  true  appraisement  of  the  goods, 
chattels  and  credits  of  the  estate  of  Willam  Sill,  deceased ;  to  the  best 
of  our  judgment  and  understanding. 

Given  under  our  hands  and  official  signatures,  this  May  1,  1846. 

John  Doe,  1 

RicHAE-D  Roe,         | 
James  Thompson,  \  Appraisers, 
James  M.  Tait,     | 
Robert  West.       J 

I  do  hereby  certify,  that  the  above  appraisers  were  sworn  to  perform 
their  duty,  as  appraisers,  according  to  law;  this  ^n?^  day  of  May, 
eighteen  hundred  ^udi  forty -six,  Joshua  Ray,  J.  P. 

Inventory  Und  schedule,  of  money,  hooks  of  account,  ^c,  of 

William  Sill,  dec. 

No.  1.  Cash  on  hand,  (in  specie)  _         _         _ 

2.  do.  do.      (bank  bills — State  bank,)    - 

3.  Judgment  against  Robert  Pool, 

4.  Bond  of  William  Lewis,    -         -         _         - 

5.  Book  of  Blacksmith^s  accounts,  for  1845,    - 

6.  Lumber  accounts,  for  1845,        _         -         _ 
.  7.  Sundries,  _--___ 

• 

May  1,  1846.  '  ♦  $625  00 

Walter  Hopkins,  Adm^r, 
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4.  All  intended  sales  of  o-oods  and  chattels,  belono-ino;  to  testators  or  in- 
testates,  shall  be  published  in  two  or  more  public  places  in  the  parish  [^countyl 
where  such  effects  are  to  be  sold,  and  in  the  gazette,  at  least  forty  days  before 
the  day  of  such  intended  sale. — Act  of  1764  ;  Prin,  Dicj.  223. 
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Immediately  from  and  after  the  passing  of  this  act,  no  sale  made  by  executors 
or  administrators  shall  commence  before  the  hour  of  ten  o'clock  in  the  fore- 
noon, or  be  continued  after  the  hour  of  four  o'clock  in  the  afternoon,  nor  shall 
any  such  sale  be  continued  from  day  to  day,  unless  the  advertisement  shall  be 
so  expressed,  and  the  same  be  publicly  made  known  by  the  hour  of  four  o'clock 
in  the  afternoon  of  the  day  on  which  the  said  sale  shall  commence. — Act  of 
1804  ;  Prin.  Dig.  234. 

3.  From  and  after  the  passing  of  this  act,  it  shall  be  the  duty  of  all  adminis- 
trators, of  sales  to  be  made  by  them,  to  put  up  the  property  to  be  sold  in  such 
manner  and  quantity  as  shall  be  deemed  most  advantageous  to  said  estate. — Act 
o/lSOo;  Fmi.  Dig.  237. 

Administrator's  Sale, 

STATE  OF  GEORGIA,  ^  Qn  the  fifteenth  day  of  June  next,  will  be 
Houston  County.  ^  gold,  at  the  residence  of  the  late  William  Silly 
deceased,  a  portion  of  the  personal  property  of  said  deceased  ;  consist- 
ing of  one  Black  Horse,  one  Bay  Horse,  one  Gray  Horse,  one  Red  Cow, 
one  Road  Wagon,  six  Plough  Hoes,  five  Club  Axes,  and  four  pair  Trace 
Chains,  Terms  of  sale — purchasers  will  be  required  to  give  notes  for 
amounts  not  exceeding  thirty  dollars,  to  become  due  the^r^^  day  of 
January  next,  with  good  personal  security.  The  sale  icill  he  continued 
from  day  to  day,  until  all  is  sold,     July  1,  1846. 

Walter  Hopkins,  Jidm^r. 


10.  The  debts  due  by  any  testator  or  intestate,  shall  be  paid  by  executors 
and  administrators  in  the  order  following,  viz  :  funeral  and  other  expenses  of 
the  last  sickness,  charges  of  probate  and  will,  or  of  the  letters  of  administration ; 
next  debts  due  to  the  public,  next  judgments,  mortgages,  and  executions,  the 
eldest  first,  next  rent,  then  bonds  or  other  obligations,  and  lastly,  debts  due  on 
open  accounts,  but  no  preference  whatever  shall  be  given  to  creditors  in  equal 
degree,  where  there  is  deficiency  in  assets,  except  in  cases  of  judgments, 
mortgages  that  shall  be  recorded,  from  the  time  of  recording,  and  executions 
lodged  in  the  sheriff's  office,  the  eldest  of  which  shall  be  first  paid,  or  in  those 
cases  w|iere  a  creditor  may  have  a  lien  on  any  part  of  the  estate.  Every 
executor  or  administrator  shall  give  six  weeks'  notice,  by  advertisement  in  one 
of  the  public  gazettes  in  this  State,  or  at  three  different  places  of  the  most 
public  resort  in  the  county,  for  creditors  to  render  an  account  of  their  demands, 
and  they  shall  be  allowed  twelve  months  to  ascertain  the  debts  due'  to  and 
from  the  deceased,  to  be  computed  from  the  probate»of  the  will  or  granting 
letters  of  administration.  And  creditors  neo-lectinor  to  give  in  a*  state  of  their 
debts  withm  the  time  aforesaid,  the  executors  or  administrators  shall  not  be 
liable  to  make  good  the  same,  nor  shall  any  action  be  commenced  against  any 
e;xecutor  or  administrator  for  the  recovery  of  the  debts  due  by  the  testator,  or 
intestate,  until  twelve  months  after  such  testator  or  intestate's  death. — Act  of 
1792;  Prin.  Dig.  228. 

That  in  the  payment  of  debts  of  any  deceased  person  or  persons,  no  debt 
secured  by  mortgage  shall  be  entitled  to  any  priority  over  any  other  debt  of 
equal  degree,  except  so  far  as  relates  to  the  property  mortgaged. — Act  of  1845  ; 
pamp.  p.  43. 

Notice  to  Debtors  and  Creditors, 
STATE  OF  GEORGIA,  ^      AH  persons  having  demands  against  John  Doe, 
Houston  County.       )  late  of  said  county,  decease^l,  are  hereby  notified 
to  present  them,  properly  attested,  to  me,  within  the  time  prescribed 
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by  law,  or  they  will  not  be  settled.     And  all  persons  indebted  to  said 
deceased,  are  hereby  required  to  make  immediate  payment. 

June  1,  1846.  Richard  PtOE,  Mm'r. 

The  powers  of  a  Court  of  Ordinary,  or  Register  of  Probates,  shall  be  vested 
in  the  Inferior  Courts  of  each  county,  from  whose  decision  there  may  be  an  ap- 
peal to  the  Superior  Court,  under  such  restrictions  and  regulations  as  the  gene- 
ral assembly  may  by  law  direct ;  but  the  Inferior  Court  shall  have  power  to 
vest  the  care  of  the  records,  and  other  proceedings  thereon,  in  the  clerk,  or 
such  other  person  as  they  may  appoint,  and  any  one  or  more  justices  of  the 
said  court,  with  such  clerk,  or  other  person,  may  issue  citations,  and  grant 
temporary  letters,  in  time  of  vacation,  to  hold  until  the  next  meeting  of  the 
said  court ;  and  such  clerk,  or  other  person,  may  grant  marriage  licenses. — 
JPrin.  Dig.  910. 

1.  From  and  after  the  passing  of  this  Act,  the  Inferior  Courts  in  each  county 
shall  have  jurisdiction  and  authority  to  hear  and  determine  all  causes,  matters, 
suits  and  controversies,  testamentary,  which  shall  be  brought  before  them, 
touching  the  proof  of  Wills  ;  and  shall  examine  and  take  the  proof  of  Wills, 
grant  probate  thereof,  and  shall  hear  and  determine  the  right  of  administration 
of  estates  of  persons  dying  intestate,  and  to  do  all  other  things  touching  the 
granting  letters  testamentary,  and  letters  of  administration,  according  to  law 
and  right ;  and  shall  appoint  its  own  clerk,  who  shall  be  commissioned  by  the 
governor,  and  before  he  enters  on  the  duties  of  his  office  shall  take  an  oath  well 
and  truly  to  perform  the  duties  required  of  him  as  clerk  of  the  Court  of  Ordi- 
nary, to  be  administered  by  one  of  the  judges  thereof. — Act  of  1799  ;  Frin. 
Dig.  231, 

1.  The  Inferior  Court,  when  sitting  for  ordinary  purposes,  shall  be  known 
only  as  the  Inferior  Court  sitting  for  that  purpose,  and  that  their  clerk  shall  be 
known  as  the  clerk  of  Ordinary  only ;  and  that  the  said  Inferior  Court,  when 
sitting  for  ordinary  purposes,  shall  have  the  original  jurisdiction  of  all  testate 
and  intestate  estates,  appointing  administrators  and  guardians,  to  qualify  exe- 
cutors, administrators  and  guardians,  and  to  bind  out  orphans,  and  all  such  other 
matters  and  things  as  appertain  or  relate  to  estates  of  deceased  persons,  whether 
testate  or  intestate. — Act  of  1810  ;  Frin.  Dig.  239. 

2.  If,  from  any  circumstance,  as  aforesaid,  a  failure  should  take  place  in 
making  a  Court  of  Ordinary  in  any  of  the  counties  in  this  State,  either  at  a  reg- 
ular term,  or  at  any  adjourned  term,  that  it  shall  and  may  be  lawful  for  any 
one  justice  of  the  Inferipr  Court,  with  the  clerk  of  the  Court  of  Ordinary,  to 
adjourn  said  court  to  such  time  as  thev  may  think  in  their  judgment  proper. — 
Act  of  1823 ;  Frin.  Dig.  453. 


2.  All  applications  for  letters  of  administration  shall  be  made  to  the  clerk  of 
such  Court  of  Ordinary,  who  shall  give  notice  thereof  in  one  of  the  public 
gazettes  of  this  State,  and  by  advertisement  at  the  court-house  of  such  county, 
at  least  thirty  days  before  the  sitting  of  the  said  Court  of  Ordinary  ;  and  such 
clerk  may  at  his  discretion  grant  letters  to  collect  and  take  care  of  the  effects 
of  the  deceased  until  the  meeting  of  such  court ;  and  the  said  court  shall  also 
grant  such  letters  in  all  cases  where  there  shall  be  an  appeal  from  the  deter- 
mination thereof  to  the  Superior  Court  ;  and  in  either  case,  the  person  obtaining 
such  temporary  letters  of  administration,-  shall  give  bond  and  security  for  the 
faithful  performance  of  the  trust  reposed  in  such  person  or  persons. — Act  of 
1799;  Prin.  Dig.  231. 
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Temporary  Letters, 

STATE  OF  GEORGIA,  1  By  Bryant  B.   Legget,  clerk   of  the   Court   of 
Houston  Connty.        ^      Ordinary,  in  and  for   said  county. 

To  James  A.  Strong,  Greeting : 

Whereas  it  has  been  represented  to  me  that  Charles  Smithy  late  of 
said  county,  deceased,  died  intestate ;  and  whereas  it  is  further  repre- 
sented to  me  that  the  said  Charles  Smith,  at  the  time  of  to  death,  was 
possessed  of  considerable  personal  property  ;  and  whereas,  it  is  further 
represented  to  me  that  there  is  great  danger  of  waste  of  the  said  estate, 
for  the  want  of  due  and  legal  administration  being  had  on  the  same  : 
And  whereas,  by  the  statutes  of  this  State,  the  clerk  of  the  Court  of  Or- 
dinary has  the  power  of  granting  temporary  letters  of  administration, 
&c. 

Know  all  men  to  whom  tliese  presents  shall  be  made  known,  that  I, 
Bryant  B.  Legget,  clerk  of  the  Court  of  Ordinary,  in  and  for  the  county 
aforesaid,  have  this  day  appointed  you,  the  said  James  A.  Strong,  ad- 
ministrator of  all  and  singular  the  goods  and  chattels,  rights  and  credits 
of  the  said  Charles  Smith,  deceased,  temporarily,  and  until  the  next 
term  of  said  Court  of  Ordinary,  to  collect,  take  care  of,  and  preserve 
from  waste  the  real  and  personal  estate  of  the  said  Charles  Smith,  in 
terms  of  law,  to  the  use,  benefit  and  behoof  of  those  who  have  a  right 
thereunto ;  and  you,  the  said  James  A,  Strong,  will  take  into  your 
hands  and  possession,  and  keep  safe  from  any  waste,  all  the  goods  and 
ch.attels,  rights  and  credits  of  him,  the  said  Charles  Smith,  deceased, 
until  due  and  legal  administration  can  be  had  ;  and  that  you  do  make, 
or  cause  to  be  made,  a  true  and  perfect  inventory  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits  of  the  said  Charles  Smith, 
deceased,  and  the  same  so  made,  you  return  into  the  clerk's  office  of 
the  Court  of  Ordinary,  on  or  before  the  ^r^^  Monday  in  July  next; 
and  lastly,  I  do  hereby  constitute  and  appoint  you,  the  said  James  A. 
Strong,  administrator,  for  the  time  and  purpose  aforesaid. 

Witness,  the  honorable  Edwin  M,  Clark,  one  of  the  judges  of  said 
court,  this  May  1, 1846. 

Bryant  B.  Legget,  C.  C.  0.    [L.  S.] 

Temporary  Administrators  Bond, 

STATE  OF  GEOI^IGIA,  ^  Know  all  men  by  these  presents,  that  we,  James 
Houston  County.  ^  ^/{^  Strongs  and  John  Doe,  security,  are  held  and 
firmly  bound  unto  the  justices  of  the  Inferior  Court,  sitting  for  ordinary 
purposes,  of  said  county,  and  their  successors  in  office,  in  the  sum  of 
one  thousand doWars,  to  the  paymentof  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  of  us  and 
each  of  us,  firmly  by  these  presents  :  Subscribed  with  our  hands,  and 
sealed  with  our  seals,  this^r^^  day  of  May,  eighteen  hundred  and  forty- 
six. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above*, 
bound  James  A,  Strong  has  this  day  applied  to  Bryant  B.  Legget, 
clerk  of  the  court  of  ordinary  of  said  county,  for,  and  has  obtained 

TEMPORARY    LETTERS    OF    ADMINISTRATION    of  the   gOOds    and   chattels, 
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riglits  and  credits,  of  Charles  Smith,  deceased  ;  now  if  the  above- 
bound  James  A,  Strong  shall  carefully  collect  and  preserve  from 
waste  or  loss,  all  the  goods,  chattels,  and  effects  of  the  said  Charles 
Smith  J  deceased,  and  shall  make,  or  cause  to  be  made,  a  true  and 
perfect  inventory  of  all  such  estate,  and  the  same  being  so  preserved, 
do  surrender  up  such  estate  and  effects,  with  the  inventory  afore- 
said, unto  the  legal  and  proper  administrator,  on  or  before  the  first 
Monday  in  July  next,  or  so  soon  thereafter  as  the  court  of  ordinary 
shall  direct,  with  all  his  other  actings  and  doings  therein,  and  faith- 
fully perform  the  trust  reposed  in  him ;  then  this  obligation  to  be 
void  ;  otherwise  to  remain  in  full  forced  in-  law. 

Tested  and  approved,  by  James  A.  Strong.  [L.  S.] 

Bryant  B.  Legget,  C.  C,  0.  John  Doe,  SecHy,  [L.  S.] 


Clerh's  Citation. 

STATE  OF  GEORGIA, )  To  all  whom  it  may  concern  : — Whereas, 
Houston  County.  ^  Jarnes  Ji.  Strong  applies  for  letters  of  adminis- 
tration on  the  estate  of  Charles  Smithy  late  of  said  county,  deceased : 
These  are,  therefore,  to  cite  and  admonish  all  and  singular,  the  kin- 
dred and  creditors  of  said  deceased,  to  be  and  appear  at  my  office  with- 
in the  time  prescribed  by  law,  and  show  cause,  if  any  they  have,  why 
letters  of  administration  should  not  be  granted  the  said  applicant. 

Witness  the  honorable  Edwin  M,  Clark,  one  of  the  judges  of  the 
court  of  ordinary  of  said  county,  this  May  1,  1846. 

Bryant  B.  Legget,  C.  C.  0. 

Permanent  Letters  of  Admi?iistration. 

STATE  OF  GEORGIA,  ^      ^  ^  ^         ,.  ^ 

Houston  County.        (    By  the  Court  of  Ordinary  for  said  county. 

Whereas,    Charles  Smith,  late  of  said    county,  deceased,  died  in- 
testate, having,  while   he  lived  and  at  the  time  of  his  death,  divers 
goods,  chattels,  rights  and  credits,  within  the  county  aforesaid,  by 
means  whereof  the  full  disposition  and  power  of  granting  the  admin- 
istration of  all  and  singular,  the  goods,  chattels,  rights  and  credits  of 
the    said    deceased,   and   also    a   final  dismission  from    the    same,  to 
the  Court  aforesaid,  does  of  right  belong;  and  said  Court  desiring 
that  the  goods,  chattels,  rights   and  credits  of  said  deceased,  may  be 
well  and  truly  administered,  and  legally  disposed  of,  do  hereby  grant 
unto  James  A.    Strong,   administrator,  full  power,  by  the  tenure  of 
these  presents,  to  administer  the  goods,  chattels,  rights  and  credits  of 
said  deceased,  which  to  him  in  his  lifetime,  and  at  the  time  of  his 
death,  did  belong;  and  to  ask,  demand,  sue  for,  recover  and  receive 
the  same,  and  to  pay  the  debts  in  which  the  deceased  stood  bound,  so 
far  forth  as  his  assets  will  extend,  according  to  law,  and  then  the  balance 
justly  to  pay  over  to  the  legal  heirs  and  distributees  of  the  said  de- 
ceased.    And  the  said  James  A.  Strong,  having  given  bond  and  se- 
curity, and  taken  the  oath,  and  performed  all  other  requisites  required 
by  law,  necessary  to  his  just  qualification  as  administrator,  he  is,  by 
order  of  said  Court,  and  by  virtue  of  these  presents,  ordained,  consti- 
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tuted   and   appointed  administrator,  of  all   and  singular,  the  goods, 
chattels,  rights  and  credits  of  said  deceased. 

Witness  the  honorable  Edivin  M.  Clark,  one  of  the  Judges  of  said 
Court  of  Ordinary,  this  first  day  of  July,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty -six. 

Bryant  B.  Legget,  C.  C.  0.  [L.  S.] 


1.  From  and  after  the  passing  of  this  act,  it  shall  be  the  duty  of  the  clerks 
of  the  courts  of  ordinary,  in  the  respective  counties,  to  enter  into  a  book  to  be 
kept  for  that  purpose,  the  names  of  all  the  executors,  adnriinistrators,  and 
guardians,  which  may  have  been,  or  shall  in  future  be  appointed  in  the  sev- 
eral counties,  together  with  the  names  of  their  securities,  which  book  shall 
at  all  times  be  subject  to  the  examination  of  the  inferior  court,  and  of  such 
other  person  or  persons  as  may  be  interested  therein. 

2.  All  guardians,  executors,  and  administrators,  heretofore  appointed,  and 
which  shall  hereafter  be  appointed,  shall  at  the  next  inferior  court,  after  the 
expiration  of  riiwe  months,  in  the  respective  counties,  after  the  passing  of  this 
act,  exhibit  an  account  on  oath  of  all  the  estate  of  such  orphan  or  deceased 
person,  which  he  or  they  shall  have  received,  to  be  entered  by  the  clerk  of  the 
court  of  ordinary,  in  a  book  to  be  kept  for  that  purpose  only ;  and  when  such 
court  shall  know  or  be  informed  that  any  such  guardian,  executors,  or  admin- 
istrators, shall  waste,  or  in  any  manner  mismanage  the  estate  of  such  orphan 
or  deceased  person,  or  does  not  take  due  care  of  the  education  and  mainte- 
nance of  such  orphan,  according  to  his,  her,  or  their  circumstances,  or  where 
such  guardian,  executor,  administrator,  or  his,  her,  or  their  securities  are 
likely  to  become  insolvent,  such  court  may  make  such  order  for  the  better 
managing  and  securing  such  estate,  and  educating  and  maintaining  such  or- 
phan, as  they  shall  think  fit.-— Act  of  1799  ;  Frin.  Dig.  231. 

2.  It  shall  be  the  duty  of,  and  the  several  clerks  of  the  court  of  ordinary  of 
this  State,  from  and  after  the  first  of  January  next,  are  hereby  required  to 
keep  a  regular  docket  in  bound  books,  of  the  names  of  such  persons  as  are 
liable  to  make  returns  to  said  respective  courts,  and  the  justices  thereof  are 
hereby  required  to  call  the  same  regularly,  and  to  make  their  entries  therein, 
as  is  practiced  by  the  judges  of  the  superior  courts. 

3.  For  each  and  every  term,  after  the  time  aforesaid,  the  said  clerks  shall 
fail  to  comply  with  this  act,  they  and  each  of  them  shall  forfeit  and  pay  the 
sum  of  thirty  dollars,  the  one  half  for  the  use  of  the  county  academy  where 
such  forfeiture  may  occur,  and  the  other  to  the  informers. — Act  o/ 1821  ;  Frin. 
Dig.  246. 

4.  It  shall  be  the  duty  of  all  guardians,  executors,  and  administrators,  to 
render  a  full  and  correct  account  of  the  estate  and  condition  ^of  all  such  es- 
tates as^  they  may  severally  have  in  their  possession,  to  the  inferior  court 
while  sitting  for  ordinary  purposes,  in  the  county  for  which  they  may  have 
been  appointed,  once  in  each  and  every  year,  which  account  shall  contain  a 
statement  on  oath  of  the  transactions  of  the  estate  to  the  last  day  of  Decem- 
ber preceding  such  return,  together  with  the  necessary  vouchers  relating 
thereto  ;  and  it  shall  be  the  duty  of  said  court  after  examining  the  same,  to 
approbate  or  reject  such  accounts,  and  it  shall  be  the  duty  of  such  court  to , 
order  the  clerk  of  such  court  to  record  all  such  settlements  in  a  bound  book, 
to  be  provided  by  the  inferior  court  for  that  purpose  ;  and  the  said  clerk 
shall  receive  for  his  fees  for  such  recording  the  sum  of  fifty  cents  for  each  set- 
tlement so  recorded. — Act  of  1810  ;  Frin.  Dig.  240. 
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1.  That  every  executor  and  administrator  shall  annually,  whilst  the  estate 
shall  remain  in  his  or  their  care  or  custody,  on  the  first  day  of  January^  or 
within  ten  days  thereafter,  render  to  the  register  of  probates  in  the  county  in 
which  they  obtained  probates  of  will,  or  letters  of  administration,  a  just  and 
true  account,  upon  oath,  of  the  receipts  and  expenditures  of  such  estates  the 
preceding  year,  which,  when  examined  and  approved,  shall  be  deposited  with 
the  inventory  and  appraisement,  or  other  papers  belonging  to  such  estate,  in 
said  office,  there  to  be  kept  for  the  inspection  of  such  persons  as  may  be  in- 
terested in  the  said  estate,  and  that  no  charge  shall  be  made  for  such  search 
and  inspection  by  persons  interested  ;  and  if  any  executor  or  administrator  shall 
neglect  to  render  such  annual  accounts,  he  shall  not  be  entitled  to  any  com- 
missions for  his  trouble  in  the  management  of  the  said  estate,  and  shall  more- 
over be  liable  to  be  sued  for  damages  by  any  person  or  persons  interested  in 
the  said  estate.— ilc«  of  1792;  Frin.  Dig.  226. 

3.  All  executors,  administrators,  and  guardians,  shall,  from  and  after  the 
passing  of  this  act,  exhibit  their  accounts  and  vouchers  to  the  clerk  of  the 
court  of  ordinary,  at  any  time  when  said  court  is  not  in  session ;  and  it  shall 
be  the  duty  of  such  clerk  to  qualify  any  executor,  administrator,  or  guardian, 
to  the  correctness  of  said  account,  and  to  examine  such  accounts  and  vouchers, 
and  make  a  special  report  to  the  next  court  of  ordinary  of  the  correctness  and 
reasonableness  of  such  accounts  ;  upon  which  report  the  said  court  shall  either 
pass  or  reject  such  accounts,  or  any  part  thereof;  and  the  said  clerk  is  author- 
ised to  demand  and  receive  for  each  account  so  examined  by  him  the  sum  of 
fifty  cents,  which  sum  shall  be  paid  by  the  executor,  administrator,  or  guardian 
exhibiting  such  accounts  for  examination. — Act  of  1820  ;  Prin.  Dig.  245. 

Annual  Return. 

STATE  OF  GEORGIA— HO ZJ^rOJV  COUNTY. 
1846.  Jan.  3,  Dr.  the  estate  of  John  Stiles,  dec.  to  John  Saunders,  ex'r.  Cr.  Jan.  3,  1846. 


1845.  June  10,  To  letters  testamentary,  as  per 


1. 

2. 
3. 

^3  00 
2  00 
15  00 

4. 
5. 
6. 

7. 
8. 
9. 

100  00 
15  00 
10  00 
35  00 
4  50 
10  00 

LO. 

100  00 
435  76 

By  amount  Wm.  Wood's  note, 
Interest  on  do.  5  years  2  mos. 
By  Rh.  Williams'  note, 
Sept.  10,  Jacob  Moore's, 

Int.  3  mos. 
Dec.  31,  Wm.  Park's, 
Int.  6  m.  15  d. 


$300  00 

lOS  50 

80  00 

105  00 

1  83 

130  00 

4  93 

$730  26 


voucher.      No. 
"  Crier  of  sale,       *' 

"  Taxes  for  1843,  " 

«  15,  Note  of  hand, 

(paid,) 
"  16,  Proven  acc'nt,     " 
July    6,  Advertising,        " 
Oct.  10,  Cot'n  bagging,     " 
Cl'k.  C't.  Or'ry.  " 
Nov.     2,  Salt,  " 

*'  10,  Cash  paid  Jac. 
Moore's  note, 
due  this  day,     " 
Dec.  31,  Balance  on  hand, 

$730  26    Balance  on  hand,  $435  76 

In  person,  appeared  before  me,  Bryant  B.  Legget^  clerk  of  the  court 
of  ordinary,  of  said  county,  James  Saunders^  executor  of  the  last  will  and 
testament  of  John  Stiles,  deceased,  who  being  duly  sworn,  saith,  that 
the  above  return  is  just  and  true,  as  it  stands  stated ;  this  January  4, 
1846.  James  Saunders. 

Bryant  B,  Legget,  C.  C.  0. 

Note. — The  foregoing  is  the  form  of  a  return  to  be  made,  on  oath,  by  an  executor,  (or 
administrator,)  to  the  court  of  ordinary,  {or  to  the  clerk,  in  vacation.)  It  is  proper  to  re- 
mark, that  every  executor,  (or  administrator,)  ought  to  take  a  receipt  for  each  payment 
made  by  him,  out  of  the  money  of  the  estate,  expressing  the  amount,  (not  in  figures,)  and 
particularly  on  what  account,  and  to  state  the  sum  to  be  received  of  him,  as  executor,  (or 
administrator.) — Clay.  Jus.  166. 
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That  from  and  after  the  passage  of  this  act,  the  annual  returns  of  adminis- 
trators, executors  and  guardians  may  be  verified  by  the  affidavit  of  the  security 
of  the  same,  when  the  said  executor,  administrator,  or  guardian  shall  reside 
beyond  the  limits  of  this  State,  any  law^  to  the  contrary  notwithstanding. — Act 
of  1843  ;  pamp.  p.  58. 

3.  It  shall  be  the  duty  of  all  such  guardians,  executors,  and  administrators, 
to  render  a  full  and  correct  account  of  the  state  and  condition  of  such  estates 
as  they  may  severally  have  in  their  possession,  to  the  first  term  of  the  inferior 
court  in  the  respective  counties,  in  which  they  shall  severally  be  appointed  in 
every  year,  which  account  shall  contain  a  statement  of  the  transactions  of  the 
estate  to  the  last  day  of  December  preceding  such  court :  and  the  said  courts 
shall  yearly  at  the  court  aforesaid,  examine  the  accounts  of  such  guardians, 
executors  and  administrators,  so  to  be  exhibited :  and  shall  direct  process  to 
issue  returnable  to  the  next  court  against  all  guardians,  executors,  and  admin- 
istrators then  failing  to  appear  and  render  such  account,  whether  he,  she,  or 
they  be  resident  in  the  same  or  any  other  county ;  and  shall  also  inquire  into 
the  abuses  or  mismanagements  of  all  guardians,  executors  and  administrators  : 
and  whether  they  or  their  securities  are  likely  to  become  insolvent  or  not,  and 
thereupon  to  proceed  according  to  the  powers  hereinbefore  given  by  this  act : 
JProvided^  that  nothing  herein  contained  shall  be  construed  to  restrain  the  said 
inferior  courts  from  inquiring,  as  often  as  they  shall  think  proper,  into  the 
abuses  and  mismanagement  of  guardians,  executors  and  administrators,  but  they 
may  exercise  such  powers  at  any  time  when  it  shall  appear  necessary. — Act  of 
1799  ;  Prin.  Dig.  232. 


3.  That  from  and  after  the  passing  of  this  act,  that  intestates'  estates  maybe 
so  managed,  as  shall  in  the  discretion  of  the  administrator,  under  the  direction 
of  the  inferior  court  sitting  for  ordinary  purposes,  be  deemed  most  advantage- 
ous for  said  estate  ;  and  that  in  all  cases  where  any  of  the  parties  in  interest 
shall  make  known  to  the  court  that  the  administrator  is  mismanaging  any  es- 
tate, said  court  shall  immediately  appoint  three  or  more  proper  persons,  who 
shall  inquire  into  the  situation  of  said  estate,  and,  report  their  decision  to  the 
next  court,  who  shall  make  such  order  thereon  as  shall  be  deemed  most  to  the 
interest  of  said  estate. — Act  q/*  1816  ;  Prin.  Dig.  249. 

2.  In  all  cases  where  an  executor,  administrator,  or  guardian  is  alleged  to 
be  mismanaging  the  estate  which  they  may  respectively  represent,  and  the 
court  shall  pass  an  order,  requiring  such  executor,  administrator,  or  guardian 
to  show  cause  why  such  executor,  administrator,  or  guardian  should  not  be 
compelled  to  give  security  for  such  executorship,  administration,  or  guardian- 
ship revoked,  it  shall  and  may  be  lawful  for  the  sheriff  of  the  county  to  eflfect 
service  of  a  copy  of  such  order  personally  on  said  executor,  administrator,  or 
guardian,  as  the  case  may  be,  at  least  twenty  days  before  the  sitting  of  the 
court  at  which  it  is  made  returnable. 

3.  In  all  such  cases  above  alluded  to,  when  the  party  against  whom  the 
said  order  shall  be  taken,  shall  remove  out  of  the  limits  of  the  county  or  State, 
or  absconds,  or  conceals  himself,  or  stands  in  defiance  of  a  peace  officer,  it 
shall  and  may  be  lawful  on  the  return  of  the  fact  by  the  sheriff,  to  cause  a  pub- 
lication of  said  order  of  court  to  appear  in  some  one  of  the  public  gazettes  of 
this  State  at  least  three  times,  and  such  publication  shall  be  deemed  an  equiva- 
lent to  such  personal  service. — Act  of  20th  Dec.y  1825  ;  Prin.  Dig.  251. 

1.  And  in  cases  where  any  person  shall  die  intestate  (testate,)  and  appoint 
an  executor  or  executors  to  his  will,  against  which  executor  or  executors 
there  shall  be  any  charge  of  neglect  or  malpractice,  by  any  devisee,  legatee,  or 
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creditor,  that  the  superior  court  shall  hear  and  determine  such  charge  and  com- 
plaints, and  if  the  judge  of  such  court  shall  determine  in  favor  of  the  applica- 
tion, then  and  in  such  case,  the  judge  of  the  court  shall  order  and  direct  that 
the  executor  so  complained  of,  shall  give  security,  in  the  discretion  of  the 
court,  for  the  faithful  execution  of  the  trust. — Act  of  1792  ;  Frin.  Dig.  226. 

6.  When  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  of  ordi- 
nary, that  any  executor  or  executors  of  an  estate  are  in  insolvent  circumstances, 
and  that  the  estate  is  likely  to  be  wasted  by  the  improper  conduct  of  such 
executor  or  executors,  it  shall  be  the  duty  of  said  court,  by  order,  to  compel 
such  executor  or  executors  to  give  bond,  with  approved  security,  for  the  faith- 
ful execution  of  the  trust  reposed  in  him,  her,  or  them,  by  the  said  will ;  and 
in  case  of  failure  to  comply  with  such  order,  to  grant  letters  of  administration, 
with  the  will  annexed,  to  such  person  as  would  be  entitled  thereto  if  no  such 
executor  had  been  appointed. — Act  of  1805  ;  Prin.  Dig.  237. 

8.  The  said  court  shall  have  power  and  authority  upon  complaint  made  and 
cause  shown  by  any  security  of  any  administrator  or  guardian,  that  his  princi- 
pal is  mismanaging  his  estate  upon  which  he  is  the  administrator  or  guardian, 
to  pass  an  order  requiring  such  administrator  or  guardian  to  show  cause,  if  any 
they  have,  at  the  next  term,  why  such  security  should  not  be  discharged  from 
his  securityship,  and  such  administrator  or  guardian  compelled  to  give  new 
security,  or  their  administration  or  guardianship  revoked,  as  to  the  said  court 
shall  seem  expedient,  and  upon  the  revocation  of  such  administration,  or  upon 
the  revocation  of  any  letters  testamentary  as  provided  by  law,  and  granting 
administration  de  bonis  non^  suits  brought  by  or  against  the  former  administra- 
tor, shall  not  for  this  cause  be  abated,  but  the  removal  of  such  administrator 
or  executor  being  suggested  on  record,  a  sci.fa.  may  issue  to  make  such  ad- 
ministrator de  bonis  non^  a  party  at  any  time  after  the  granting  of  such  letters 
de  bonis  non. — Act  of  1810  ;  Drin.  Dig.  241. 

5.  Whenever  securities  for  executors,  adniinistrators,  or  guardians,  conceive 
themselves  in  danger  of  suffering  thereby,  and  petition  the  court  of  ordinary 
for  relief,  the  said  court  shall  cause  the  executor,  administrator  or  guardian, 
to  be  summoned  to  appear  before  them  at  the  next  sitting  thereof,  and  shall 
make  such  order,  and  give  such  relief  in  the  case,  by  counter  security  or  other- 
wise, as  to  the  said  court  shall  seem  just  and  equitable. — Act  of  1805  ;  Prin, 
Dig.  237. 

^  Petition, 

STATE  OF  GEORGIA,  ^  To"  the  bonorable    Court    of  Ordinary,    of  said 

The  petition  of  John  Doe,  respectfully  sboweth,  that  your  petitioner 
is  security  for  Richard  Roe  orthis  administration  bond,  as  administra- 
tor upon  the  estate  of  Charles  S7nithy  deceased.  That  your  petitioner 
conceives  himself  in  danger  of  suffering  from  his  said  securityship,  as 
aforesaid,  in  this,  to  wit,  because  said  Richard  Roe  is  wasting  the  etfects 
of  said  estate,  of  said  deceased  :  therefore,  your  petitioner  prays  that 
such  order  may  be  made  in  the  premises,  as  will  relieve  your  petitioner 
and  secure  him  from  injury  ;  and  as  in  duty  bound  your  petitioner  will 
ever  pray,  &c.     This  Mai/  1,  1846.  Simon  Wake,  Peters  Atfy* 

Rule  Nisi.  ^ 

STATE  OF  GEORGIA— i^OC/STOiV  COUNTY. 

Present  the  honorable  Edwin  M,   Clark,  Asa  Boyle  and  John  Willing .^ 

judges  of  said  Court. 

It  appearing  to  the  court,  by  the  petition  of  John  Doe,  that  he  is  the 
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security  of  Richard  Roe,  administrator  upon  the  estate  of  Charles  Smith 
deceased,  that  said  Johii  Doe,  conceives,  himself  in  danger  of  suffering" 
from  his  securityship,  and  praying  relief :  therefore,  ordered,  that  said 
Richard  Roe,  administrator  upon  ihe  estate  of  said  Charles  Smith,  de- 
ceased, be  and  appear,  at  the  next  regular  term  of  this  court,  on  the 
first  Monday  in  July  next,  and  show  cause,  (if  any  he  can,)  why  said 
John  Doe  should  not  be  relieved  from  his  securityship,  and  said  Richard 
Roe  be  required  to  give  other  security,  or  be  dismissed  from  his  admin- 
istration^ as  afovesaid. 

A  true  extract  from  the  minutes,  this  May  1,  1846. 

Bryant  B.  Legget,  C.  C.  0. 

Whereas  doubts  have  arisen  in  the  construction  of  the  before-recited  acts 
{acts  of  1799  and  ISIO)  as  to  the  power  of  courts  of  ordinary  to  remove  exe- 
cutors, administrators,  and  guardians  from  their  respective  trusts,  where  the 
authority  has  not  been  expressly  given,  to  the  injury  of  the  estates  of  orphans 
and  the  delay  of  justice  :  for  remedy  whereof, 

1.  Be  it  enacted,  That  from  and  after  the  passage  of  this  act,  when  such 
court  shall  know  or  be  informed  that  any  such  guardian,  executor,  or  adminis- 
trator shall  waste  or  in  any  manner  mismanage  the  estate  of  such  orphan  or 
deceased  person,  or  does  not  take  due  care  of  the  education  and  maintenance 
of  such  orphan  or  deceased  person,  according  to  his,  her,  or  their  circum- 
stances ;  or  where  such  guardian,  executor  or  administrator,  or  his,  her,  or  their 
securities,  are  likely  to  become  insolvent ;  or  where  such  executor,  adminis- 
trator, or  guardian  shall  fail  to  make  returns  within  the  terms  prescribed  by 
law,  particularly  where  no  inventory  and  appraisement  shall  have  been  made 
and  returned  in  terms  of  the  law ;  said  court  are  hereby  required  to  order  a 
rule  to  be  served  on  such  guardian,  executor,  or  administrator  so  in  default ; 
returnable  to  the  next  regular  term  of  said  court  after  the  passing  of  the  same  ; 
and  upon  the  return  of  said  rule  being  served,  the  court  shall  proceed  to  inves- 
tigate ail  the  actings  and  doings  of  said  guardian,  executor  or  administrator  (as 
the  case  may  be)  and  may  and  are  hereby  authorised  and  empowered  to  re- 
voke the  trust  confided  to  him,  her,  or  them,  or  pass  such  other  or  further  order 
as  said  court  may  think  expedient  and  fit  for  the  better  managing  and  securing 
such  estate,  and  educating  and  maintaining  such  orphan,  and  upon  the  revoca- 
cation  of  such  letters  testamentary,  letters  of  administratorship,  or  guardianship, 
suits  by  or  against  either  shall  not  for  this  cause  abate  ;  but  the  removal  being 
suggested  of  record,  a  scire  facias  may  issue  to  mi^ke  the  successor  of  such  re- 
moved person  a  party  at  any  time  after  the  appointment  and  qualification. — 
Act  of  1821  ;  Prin." Dig.  245. 

That  from  and  after  the  passage  of  this  act,  whenever  any  executor  or 
administrator,  may  have  been  heretofore,  or  may  be  hereafter  removed,  or  de- 
part this  life,  chargeable  to  the  estate  which  he,  or  she  represented,  it  shall  be 
the  duty  of  such  removed  executor  or  administrator,  or  the  representatives  of 
such  deceased  executor  or  administrator,  to  account  fully  with  the  adminis- 
trator de  bonis  nan,  who  may  be  appointed  to  finish  the  administration  of  such 
estate. — Act  of  1S45;  pamp.  p.  15. 

3.  When  the  Justices  of  the  Inferior  Court  or  courts  of  ordinary,  shall  or 
may  issue  a  rule  nisi  against  executors,  administrators,  or  guardians,  a  personal 
service  by  the  Sheriff  or  his  deputy,  or  a  copy  of  the  rule  shall  be  left  by  him 
at  the  executor's,  administrator's,  or  guardian's  notorious  place  of  abode,  which 
shall  be  deemed  a  legal  service  ;  and  the  justices  of  the  inferior  court  or  court 
of  ordinary,  shall  proceed  to  decide  the  cause  as  if  a  personal  service  had 
been  effected ;  and  in  case  the  party  should  have  removed  without  the  juris- 
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diction  of  the  court,  then  a  publication  in  one  of  the  newspapers  nearest  his 
former  place  of  residence,  once  a  week  for  three  weeks,  shall  be  deemed  a 
sufficient  and  legal  notice. — Act  of  22d  Dec.  182S  ;  Prin.  Dig.  252. 

Notice, 

Present^  the  honorable  Edwin  M.  Clark^  Asa  Boyle  d^ndi  John  Willing, 

Judges  of  said  court. 
STATE  OF  GEORGIA,  i  To  John  Doe,   administrator  upon   the  estate  of 
B^ouston  County.        ^      Richard  Roe,  deceased. 

You  are  hereby  notified  and  required,  to  be  and  appear,  before  the 
Inferior  Court,  of  said  county,  when  sitting  for  ordinary  purposes,  on 
the  first  Monday  in  July  next,  for  the  purpose  of  showing  cause,  (if 
any  you  have)  why  you  should  not  be  considered  in  contempt,  for 
omitting  to  make  annual  returns  of  your  administration  of  said  estate, 
for  the  year  eighteen  hundred  d^nd  forty -Jive, 

By  order  of  the  Court  of  Ordinary^  this  May  1,  1846. 

Bryant  B.  Legget,  C.  C.  0. 

Notice. 

Present,  the  honorable  Edivi7i  M,  Clark ,  Asa  Boyle  and  John  Willing, 

Judges  of  said  court. 
STATE  OF  GEORGIA,  ^  ^o  John  Doe,  administrator  upon  the    estate  of 
Houstm  County.        ^       Richard  Roe,  deceased. 

You  are  hereby  notified  and  required,  to  be  and  appear,  before  the 
Inferior  Court,  of  said  county,  when  sitting  for  ordinary  purposes,  on 
the  first  Monday  in  July  next,  for  the  purpose  of  showing  cause,  (if 
any  you  have,)  why  you  should  not  be  required  to  give  additional  good 
security,  as  administrator,  as  aforesaid,  and  in  case  of  failure,  why  yoxxx 
letters  of  administration,  should  not  be  revoked. 

By  order  of  the  Court  of  Ordinary,  this  May  1,  1846. 

Bryant  »B.  Legget,  C.  C.  0. 


11.  It  shall  and  may  be  lawful  to  and  for  all  and  every  executor  and  ad- 
ministrator, guardian  and  trustee,  for  his,  her  and  their  care,  trouble  and  at- 
tendance, in  the  execution  of  their,  or  either  of  their  several  duties  and  trusts, 
to  take,  receive,  or  retain,  in  his  or  their  hands,  a  sum  not  exceeding  fifty 
shillings  for  every  hundred  pounds,  which  he,  she,  or  they  shall  hereafter  re- 
ceive, except  on  the  appraised  value  of  any  estate  that  shall  come  into  their 
hands  ;  and  the  like  sum  of  fifty  shillings  for  every  hundred  pounds,  which  he, 
she,  or  they,  shall  pay  away  in  debts,  legacies,  or  otherwise,  (excepting  also 
the  delivering  up  any  such  estate  to  the  person  or  persons  entitled  to  the  same, 
during  the  course  and  continuance  of  their,  or  either  of  their  management  or 
administration,)  and  so  in  proportion  for  any  sum  less  than  one  hundred 
pounds ;  Provided  nevertheless^  that  no  executors  or  administrators,  guardian 
or  trustee,  shall,  where  they  have  power  so  to  do,  for  his,  her,  or  their  trouble, 
in  letting  out  and  lending  any  sum  or  sums  of  money  upon  interest,  and  again 
receiving  the  moneys  so  lent  and  let  out,  be  entitled  to  receive,  take,  or  retain, 
any  suin  exceeding  the  sum  of  twenty  shillings  for  every  ten  pounds,  for  all 
sums  arising  by  moneys  lent  to  interest,  so  to  be  by  them  received,  and  in  like 
proportion  for  a  larger  or  lesser  sum  :  and  provided  also.,  that  no  executor,  ad- 
ministrator, guardian,  or  trustee,  who  is  or  may  be  creditors  of  any  testator  or 
intestate,  or  to  whom  is  or  may  be  left  or  bequeathed  any  sum  or  sums  of 
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money,  or  other  estate  or  effects,  shall  be  entitled  to  any  reward  or  commis- 
sion for  the  payment  or  retaining  to  themselves  any  such  debts  or  legacies, 
any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. 

But,  as  it  may  be  very  difficult  to  ascertain  the  proper  and  adequate  allow- 
ance to  be  made  in  all  cases,  and  as  the  sums  hereinbefore  allowed  may  not 
be  sufficient  compensation  for  the  care,  trouble  and  pains  which  executors, 
administrators,  guardians,  or  trustees,  may  take  in  the  management  of  their 
respective  trusts,  in  some  particular  cases, 

12.  Be  it  enactedj  &c..  That  if  any  executors,  administrators,  guardians,  or 
trustees,  who  shall  have  had  extraordinary  trouble  in  the  management  of  the 
estates  under  their  care,  and  shall  not  be  satisfied  with  the  sums  hereinbefore 
mentioned,  such  executors,  administrators,  guardians,  or  trustees,  shall  and 
may  be  at  liberty  to  bring  an  action  in  the  general  court  of  pleas  for  their  ser- 
vices, and  the  verdict  of  the  jury,  and  judgment  of  the  court  thereupon,  shall 
be  final  and  conclusive  in  such  cases ;  Provided  always^  that  no  verdict  shall 
be  given  for  more  than  fifty  shillings  per  cent,  over  and  above  the  sums  allow- 
ed by  this  act. 

13.  The  commissions  given  by  this  act  shall  be  divided  among  executors, 
administrators,  guardians  and  trustees,  according  to  the  proportion  of  the  ser- 
vices, by  them  respectively  performed,  to  be  rated  and  settled  by  the  chief  jus- 
tice, and  two  of  the  justices  of  the  general  court  of  pleas,  in  case  the  execu- 
tors, administrators,  guardians,  and  trustees,  cannot  agree  among  themselves 
concerning  the  same. — Act  of  1764  ;  Prin.  Dig.  224. 


i.  Where  it  shall  clearly  and  indisputably  appear,  that  any  person  or  per- 
sons hath,  or  have  entered  into  any  bond,  obligation,  or  other  agreement  in 
writing,  whereby  they  were  bound  to  make  titles  to  any  lands,  tenements,  or 
hereditaments,  and  shall  die  without  having  performed  the  same,  or  making 
provision  therefor  by  will,  the  person  or  persons  to  whom  such  bond,  obliga- 
tion, or  other  agreement  in  writing  as  aforesaid  was  given,  shall  petition  the 
court  of  ordinary  of  the  county  in  which  the  executors  or  administrators  reside, 
and  annex  a  copy  of  such  bond,  obligation,  or  other  agreement  thereto,  praying 
the  court  to  direct  the  executors  of  such  testator,  or  administrator  of  such  in- 
testate, to  make  titles  for  the  lands,  tenements,  or  hereditaments,  expressed  in 
said  bond,  obligation,  or  other  agreement,  whereupon  the  said  court  shall  give 
at  least  three  months'  notice,  in  one  of  the  public  gazettes,  and  in  the  public 
places  of  the  county,  of  such  application  ;  and  that  the  executors  or  adminis- 
trators will  be  directed,  at  the  court  to  be  held  at  the  next  term,  to  make  titles 
agreeably  to  such  bond,  obligation,  or  agreement,  and  if  no  objection  shall  be 
made  thereto  during  the  said  next  term,  it  shall  and  may  be  lawful  for  the  exe- 
cutors of  such  testator,  or  the  administrators  of  such  intestate,  on  application 
to  him  or  them  for  that  purpose  ;  and  upon  its  being  made  known  to  his,  her, 
or  their  satisfaction,  that  the  contract  hath  been  carried  fairly  into  effect,  on  the 
part  of  the  person  or  persons  to  whom  such  bond,  obligation,  or  other  agree- 
ment in  writing  was  made,  or  their  legal  representatives,  and  the  amount  of 
the  purchase  money,  or  the  consideration  for  which  the  said  contract  w^as  en- 
tered into  shall  be  fully  paid  or  performed,  with  the  concurrence  of  the  court  of 
ordinary  of  the  county  in  which  the  intestate  died,  or  resided  at  the  time  of  his, 
or  her  decease  ;  to  make  and  execute  titles   in  fee-simple  for  such  lands  or 
tenements,  and  fully  and  completely  perform  the  contract  and  agreement  of  the 
deceased,  as  perfectly  and  eflectually,  to  all  intents  and  purposes,  as  the  party 
having  made  the  said  contract  might,  or  could  have  done  when  in  life,  any  law 
to  the  contrary  notwithstanding :    Provided  always  nevertheless,  and  be  it  fur- 
ther enactedj  that  if  any  of  the  heirs  or  legal  representatives  of  the  deceased, 

16 


242  EXECUTOR    AND    ADMINISTRATOR. 

shall  oppose  or  dissent  to  the  making  of  such  titles  by  the  executor  or  ad- 
ministrator, such  executor  or  administrator  shall  withhold  and  forbear  to  make 
such  title  or  titles,  until  a  suit  shall  be  instituted  against  him  or  them,  and  a 
verdict  of  a  jury,  or  judgment  of  the  court,  shall  pass  against  him  for  that  pur- 
pose. 

2.  It  shall  be  the  duty  of  such  executor  or  executors,  administrator  or  ad- 
ministrators, in  all  cases  where  titles  to  lands  are  made  in  virtue  of  this  act, 
to  make  a  fair  statement  thereof,  describing  the  boundaries  and  situation  of 
the  land,  and  return  the  same,  together  with  the  bond,  obligation,  or  other 
agreement  in  writing,  which  may  have  been  taken  up  upon  making  such 
titles  to  the  court  of  ordinary,  to  be  filed  in  the  clerk's  office  of  that  court, 
subject  to  the  inspection  of  all  persons  interested. — Act  of  1799  ;  Prin. 
Dig.  230. 

7.  Where  there  has  been  a  contract  or  contracts  in  writing  for  the  sale  of 
land,  and  the  party  to  whom  titles  are  to  be  made,  dies  before  such  titles  are 
executed,  it  shall  and  may  be  lawful  for  the  court  of  ordinary  to  order  the 
title  or  titles  to  be  made  to  the  heirs  general  of  the  party  deceased. 

8.  Where  any  person  or  persons  shall  depart  this  life  after  having  entered 
into  any  written  agreement  for  the  conveyance  of  any  real  estate,  and  the 
obligee  shall  have  departed  this  life,  the  executors  of  the  obligor  shall  in  like 
manner  make  and  execute  a  conveyance  or  conveyances  to  the  heirs  of  the 
obligee.— ^c?  of  1805  ;   Prin.  Dig.  237. 


Petition. 

STATE  OF  GEORGIA,  ^  To  the  Honorable  Inferior  Court  of  said  county, 
Houston  County.        ^      sitting  for  ordinary  purposes. 

The  petition  of  John  Doe  respectfully  showeth,  that  heretofore,  to 
wit,  on  the^r^^  day  of  January y  in  the  year  of  our  Lord,  eighteen  hun- 
dred and  forty-two,  Richard  Roe  of  said  county,  then  in  life,  but  now 
deceased,  made  and  executed  to  your  petitioner,  in  due  form  of  law, 
his  bond,  (a  copy  of  which  is  to  this  petition  annexed,  the  original 
being  in  court  to  be  shown,)  binding  himself  in  the  sum  of  one  thou- 
sand dollars,  conditioned  to  be  void  if  the  said  Richard  Roe  should 
make,  or  cause  to  be  made,  to  your  petitioner,  titles,  in  fee-simple,  to 
lot  of  land  number  forty -nine,  in  the  tenth  district  of  said  county,  con- 
taining two  hundred  two  and  a  half  acres.  And  your  petitioner  avers, 
that  heretofore,  to  wit,  on  the  tenth  day  of  March  in  the  year  of  our 
Lord,  eighteen  hundred  and  forty-three,  said  Richard  Roe,  departed 
this  life  without  executing,  or  causing,  or  providing  in  any  wa}^  for 
titles  to  be  executed  to  your  petitioner  for  said  lot  of  land,  and  your  pe- 
titioner avers,  thatheyw%  paid  said  Richard  Roe,  in  his  life-time,  the 
entire  amount  of  the  purchase  money  for  said  lot'  of  land,  and  has  per- 
formed faithfully  his  part  of  the  contract,  under  which  said  bond  was 
given:  wherefore,  your  petitioner  prays,  that  Charles  Synith,  adminis- 
trator upon  the  estate  of  said  Richard  Roe,  deceased,  may  be  ordered 
and  directed  by  this  honorable  court,  to  execute  to  your  petitioner  for 
said  lot  of  land,  titles,  in  conformity  with  said  bond  o[  said  Richard  Roe, 
deceased ;  and  as  in  duty  bound  your  petitioner  will  ever  pray,  &c. 
May  1,  1846.  Simon  Wake,  PPff's  AtVy. 
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Order. 

Present,  the  honorable  Edwin  M.  Clark,  Asa  Boyle ^  andJb^Ti  Willing^ 

Judges  oi  said  court. 

STATE  OF  GEORGIA,  >         _,  /.  ^    , .  r  i 

Houston  County.       (       Court  of  Ordinary — July  term,  1846. 

It  appearing  to  the  court,  by  the  petition  of  John  Doe,  that  Richard 
Roe,  of  said  county  deceased,  did,  in  his  life  time  execute  to  said  John 
Doe,  his  bond,  conditioned  to  execute  titles  in  fee-simple,  to  said  John 
Doe,  for  lot  of  land  numhev  forty -nine,  in  the  tenth  district  of  Houston 
county  ;  and  it  further  appearing,  that  said  Richard  Roe  departed  this 
life  without  executing  title  to  said  lot  of  land,  or  in  any  way  providing 
therefor  ;  and  it  appearing  tliat  said  John  Doe  has  paid  the  full  amount 
of  the  purchase  price  of  said  lot  of  land;  and  said  JoAti  Doe  having 
petitioned  this  court  to  direct  Charles  Smith,  administrator,  upon  the 
estate  of  said  Richard  Roe,  deceased,  to  execute  to  him  titles  to  said  lot 
of  land,  in  conformity  with  said  bond  ;  it  is,  therefore,  hereby  ordered 
that  notice  be  given  at  three  or  more  public  places  in  said  county,  and 
in  the  Federal  Union,  of  such  application,  that  all  persons  concerned 
may  file  objections  in  the  clerk's  office,  [if  any  they  have,]  why  said 
Charles  Smith,  administrator,  as  aforesaid,  should  not  execute  titles  to 
said  lot  of  land,  in  conformity  with  said  bond. 

A  true  extract  from  the  minutes  of  said  court,  this  July  6,  1846. 

Bryant  B.  Legget,  C.  C.  0. 


2  No  administrator  shall  be  allowed  to  sell  any  slave  or  slaves  belonging 
to  the  estate  of  his  intestate,  but  where  the  other  personal  estate,  together 
with  the  hire  of  such  slave  or  slaves  for  twelve  months,  shall  be  insufficient 
to  discharge  the  debts  due  by  the  estate,  or  where  one  or  more  slaves  shall 
be  subject  to  distribution,  and  an  equal  division  thereof  cannot  be  made  in 
kind,  it  shall  be  lawful  for  the  court  of  ordinary,  by  which  administration  was 
granted,  to  direct  the  sale  of  such  slave  or  slaves  :  Provided  always,  thsit  each 
distributee,  or  his,  her,  or  their  guardian  shall  receive  twenty  days'  notice  in 
writing,  previous  to  the  granting  of  such  order,  to  show  cause,  if  any  he  or 
they  can,  against  such  sale. — Act  of  1805  ;  Prin.  Dig.  234. 

Notice. 

STATE  OF  GEORGIA,  'i  To  Mrs.  JYancy  Doe,  one  of  the  distributees  of  John 
Houston  Co^xnty.        ^      Doe,  deceased. 

You  are  hereby  notified,  that  I  shall  apply  to  the  honorable  Inferior 
Court  of  said  county,  when  sitting  for  ordinary  purposes,  on  the^r^^ 
Monday  in  May  next,  for  leave  to  sell  the  slaves  belonging  to  the  estate 
of  said  John  Doe,  deceased,  for  the  benefit  of  the  heirs  and  creditors  of 
said  deceased  ;   this  April  1,  1846.  Richard  Roe,  Adm^r. 

It  shall  and  may  be  lawful  for  the  Inferior  Courts  of  the  several  counties  in 
this  State,  when  sitting  for  ordinary  purposes,  to  order  the  sale  of  any  slave  or 
slaves  belonging  to  the  estate  of  any  testator  or  intestate,  or  ward,  on  the  ap- 
plication of  the  executor  or  executors,  or  executrix,  administrator  or  adminis- 
trators, or  administratrix,  or  guardian  or  guardians,  which  shall  be  at  public 
auction,  and  on  the  first  Tuesday  of  the  month,  between  the  usual  hours  of  sale, 
at  the  place  of  pubhc  sales  in  the  county  where  the  letters  testamentary,  of  ad- 
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ministration  or  guardianship,  may  have  been  granted,  giving  sixty  days'  notice 
thereof  in  one  of  the  gazettes  of  this  State,  and  at  the  door  of  the  court-house 
of  the  county  where  such  sales  are  to  be  held,  when  it  is  made  fully  and  plainly 
appear  that  the  same  will  be  for  the  benefit  of  the  heirs  and  creditors  of  such 
estate,  or  of  the  ward  of  such  guardian  or  guardians  :  Provided^  that  a  notice 
of  such  application  for  leave  to  sell  be  first  made  known  in  one  of  the  public 
gazettes  of  this  State,  at  least  four  months  before  any  order  absolute  shall  be 
made  thereupon. — Act  of  IS29  ;  Priji.  Dig.  2d4. 

I 

Notice, 

STATE  OF  GEORGIA,  ^  ^\i  persons  concerned  are  hereby  notified,  that 
Houston  County.  ^^^^^  months  after  date  I  shall  apply  to  the  honor- 
able Inferior  Court  of  said  county,  when  sitting  for  ordinary  pur- 
poses, for  leave  to  sell  the  slaves  belonging  to  the  estate  of  the  late  John 
Doe,  deceased,  for  the  benefit  of  the  hei7^s  and  creditors  of  said  deceased ; 
this  January  1,  1846.  Richard  Roe,  MmW. 

Administrator's   Sale, 

STATE  OF  GEORGIA,  ^  gy  virtue  of  an  order  from  the  honorable  Infe- 
Houston  County.  ^nor  Court  of  said  county,  when  sitting  for  ordi- 
nary purposes,  on  the  first  Monday  in  May  (instant,)  will  be  sold  at 
Perry^  in  said  county,  on  the  first  Tuesday  in  July  next,  between  the 
lawful  hours  of  sdile^  four  slaves,  to  wit :  Tom,  a  man,  about  thirty  years 
of  age  ;  Polly,  a  woman,  about  twenty  years  of  age ;  Peter,  a  boy,  about 
six  years  of  age;  and  Alley,  a  girl,  about  ybz^r  years  of  age  ;  property 
of  the  estate  of  Johii  Doe,  late  of  said  county,  deceased.  Sold  for  the 
benefit  of  the  heirs  and  creditors  of  said  deceased.  Terms  cash ;  this 
May  1,  1846.  Richard  Roe,  Admh\ 


1.  Where  any  executor  or  executors,  administrator  or  administrators,  have 
or  may  advertise  that  it  is  his,  her,  or  their  intention  to  apply  for  leave  to  sell 
any  real  estate,  as  the  property  of  his,  her,  or  their  testator  or  intestate,  or  hav- 
ing obtained  an  order  of  sale,  and  the  said  estate  shall  be  claimed  by  any  other 
person  or  persons,  such  claimant,  by  himself,  his  agent  or  attorney,  shall  file 
with  the  clerk  of  the  Inferior  Court,  or  Court  of  Ordinary,  as  the  case  may  be, 
such  claim,  on  oath,  a  copy  whereof  shall  be  served  upon  such  executor  or  ad- 
ministrator previous  to  the  day  of  sale  ;  whereupon  it  shall  be  the  duty  of  said 
clerk  to  transmit  such  claim  to  the  next  Superior  Court  of  the  county  where 
the  land  lies ;  and  the  right  of  property  shall  be  there  tried,  upon  an  issue  made 
up,  in  the  same  manner  and  under  the  like  regulations,  restrictions  and  penal- 
ties as  are  laid  down  in  the  judiciary  for  the  trial  of  the  right  of  property  levied 
on  under  executions. 

2.  Where  personal  property  shall  be  advertised  for  sale  by  any  executor  or 
executors,  administrator  or  administrators,  and  the  same  shall  be  claimed  in 
manner  aforesaid,  such  claim  shall  be  tried  in  the  Superior  or  Inferior  Court 
next  to  be  held  after  such  claim  filed  in  the  county  where  such  executors  or 
administrators  may  reside  :  Provided^  such  property  is  in  their  possession,  and 
if  in  possession  of  the  claimant,  such  trial  shall  be  had  in  the  county  where  the 
claimant  resides,  under  the  same  regulations,  restrictions  and  penalties  as  afore- 
said.—^c/  of  1809;  Prin.  Lij.  239. 
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].  The  Courts  of  Ordinary,  upon  application  made  by  any  administrator,  ad- 
ministratrix, guardian,  or  distributees  of  any  estates,  shall  appoint  three  or 
more  freeholders  of  the  county  in  v/hich  such  application  shall  be  made,  whose 
duty  it  shall  be  to  divide  the  said  estate  subject  to  distribution,  into  as  many 
parts  or  shares  as  there  are  distributees,  and  assign,  by  lot,  or  otherwise,  as  to 
them  shall  seem  proper,  one  of  the  said  parts  or  shares  to  each  distributee,  or 
his,  her  or  their  guardian  or  legal  representative  ;  the  said  distributee,  or  his,  her, 
or  their  guardian  or  legal  representative,  first  giving  bond  and  approved  security 
to  the  said  administrator  to  refund  his  or  her  proportionable  part  of  any  debt  which 
may  be  afterwards  established  against  the  said  estate,  and  the  costs  attending 
the  recovery  of  such  debt.  Provided  always^  the  party  so  applying  shall  give 
to  all  the  parties  in  interest  within  the  State,  written  notice  thereof  twenty  days, 
and  those  without  the  State,  ninety  days,  before  the  meeting  of  the  court  at  which 
said  application  is  made.  And  provided  also,  that  the  persons  so  making  dis- 
tribution shall  be  previously  sworn  to  make  the  same  according  to  justice  and 
equit}^,  without  favor  or  afiection  to  any  of  the  parties,  to  the  best  of  their  skill 
and  understanding. 

Notices, 
STATE  OF  GEORGIA,  1  To  Mrs.  JVancy  Boe^  one  of  the  distributees  of  the 
Houston  County.  '    ^      estate  of  John  Doe, deceased,  late  of  said  county. 

You  are  hereb)^  notified,  that  I  shall  apply  to  the  honorable  Inferior 
Court  of  said  county,  when  sitting  for  ordinary  purposes,  on  the  first  M.on- 
day  in  July  next,  to  appoint  fit  and  proper  persons,  agreeably  to  the  sta- 
tute in  such  case  made  and  provided,  to  distribute  among  the  distribu- 
tees the  estate  of  the  late  John  Docy  deceased  ;  this  June  1,  1846. 

Richard  Roe,  Adm^r, 

STATE  OFGEORGiAOTo  the  distributees  of   the  estate  oi  John  Doe, 
Houston  Connty .       ^     deceased,  late  of  Said  county. 

You  are  hereby  notified,  that  four  months  after  date,  I  shall  apply 
to  the  honorable  Inferior  Court  of  said  county,  when  sitting  for  ordinary 
purposes,  on  the  first  Monday  in  July  next,  to  appoint  fit-  and  proper 
persons,  agreeably  to  the  statute,  in  such  case  made  and  provided,  to 
distribute,  among  the  distributees,  the  estate  of  the  late  John  Doe, 
deceased  ;  March  1,  1846.  Richard  Roe,  Jldm^r, 

Order, 
Court  of  Ordinary — July  term,  1846. 

Present,  the  honorable  Edwin  M.  Clark,  Asa  Boyle,  and  John  Willing, 

Judges  of  said  Court. 
STATE  OF  GEORGIA,  ^  Richard  Roe,  ad^ninistrator  on  the  estate  of  John 
Houston  County.  jj  j)qq^  deceased,  having  made  application  for  the 
appointment  of  persons,  for  the  purpose  of  distributing  the  estate  of 
said  deceased,  among  the  distributees  of  said  estate  ;  and  having  given 
notice,  according  to  law,  it  is  therefore  hereby  ordered,  that  William 
Jones,  Richard  Winn,  and  Peter  Ward,  freeholders  of  said  county,  be, 
and  they  are  hereby  authorised  and  directed,  to  make  distribution  of 
said  estate,  among  the  distributees  entitled  thereto,  agreeably  to  the 
statute  in  such  case  made  and  provided. 

A  true  extract  from  the  minutes  of  said  court,  this  July  6,  1846. 

Bryant  B.  Legget,  C.  C.  0. 


246  EXECUTOR    AND    ADMINISTRATOR. 

Justice's  Certificate  on  the  hachofthe  Commission, 

I  do  hereby  certify,  that  William  Jones ^  Richmd  'Winn  and  Peter 
Wardy  commissioners  appointed  to  divide  the  estate  of  Johii  JJoCy 
deceased,  were  duly  sworn  to  the  performance  of  that  duty. 

Given  under  my  hand  and  official  signature^  this  August  10,  1846. 

James  Mack,  J.  P. 

Commissioner's  Oath, 

You  do  solemnly  swear,  {or  affirm^  as  the  case  may  he,)  that  you  will 
well  and  truly  make  distribution  of  the  estate  of  the  late  John  Doe^ 
deceased,  among  the  distributees  of  said  estate,  agreeably  to  justice 
and  equity  ;  without  favor  or  affection  to  any  of  the  parties,  to  the  best 
of  your  skill  and  understanding :  so  help  you  God. 


Commissioner's  Return. 

STATE  OF  GEORGIA,  "i      ]gy    virtue   of  an   order   from    the    honorable 

Houston  County.  ^  Inferior  Court,  of  said  county,  when  sitting  for 
ordinary  purposes,  on  the  first  Monday  in  July,  last  past,  to  us  directed, 
authorising  and  requiring  us  to  make  distribution  of  the  estate  of  the 
late  John  Doe,  deceased,  among  the  distributees  entitled  to  said  estate, 
we  proceeded,  this  day,  to  the  performance  of  that  duty.  There  were 
four  distributees,  to  wit,  JYancy  Doe,  widow  and  relic  of  said  John  Doe, 
deceased  ;  James  Doe,  son  of  said  John  Doe,  deceased,  of  full  age  ;  and 
Sarah  Doe^  dnd  William  Doe,  minor  children  of  said  John  Doe,  deceased, 
whose  interests  in  said  distribution  were  represented  by  SamuelRodgers, 
guardian  of  said  minor  children,  Sarah  Doe  and  Willia7n  Doe.  The 
shares  were  numbered  1,  2,  3,  4,  and  were  assigned  to  the  distributees 
in  the  following  manner,  to  wit,  the  names  of  the  distributees  were 
written  on  a  piece  of  paper  and  placed  in  a  hat ;  the  numbers  were 
written  on  another  piece  of  paper  and  put  in  another  hat ;  the  hats 
were  both  well  shaken  ;  a  name  was  then  drawn  from  the  hat  contain- 
ing the  names,  then  a  number  was  drawn  from  the  hat  containing  the 
numbers,  and  in  that  manner  continued,  till  all  were  drawn ;  the 
following  is  the  result : 

No.  1.  Samuel  Rodger s,  guardian  of  Sarah  Doe, 

No.  2.  Mrs,  JVancy  Doe, 

No.  3.  James  Doe. 

No.  4.  Samuel  Rodgers,  guardian  of  William  Doe, 

No.  1.  consisted  of  a  negro  woman    named   Petty,   and    her   son 
Primus,  valued  at  $650  00. 

No.  2.  consisted  of  two  boys,  Jim  and  Sam,  valued  at  $700  00. 

No.  3.  consisted  of  two  girls,  Mary  and  Sally,  valued  at  $700  00. 

No.  4.  consisted  of  negro  man  Tom,  valued  at  $650  00. 

No.  2.  pays  to  No.  1.  $25  00. 

No.  3.  pays  to  No.  4.  $25  00. 

William  Jones, 
Richard  Winn,  y  Comers. 
August  10,  1846.  Peter  Ward. 


.  EXECUTOR    AND    ADMINISTRATOR.  247 

Distributee's  Receipt, 

Received,  this  August  tenths  eighteen  hundred  and  forty-six,  of 
Richard  Roe,  administrator  on  the  estate  of  John  Doe,  late  of  said 
connty,  deceased,  two  negro  girls,  one  named  Mary,  the  other  named 
Sally,  as  my  full  distributive  share  of  the  negroes  of  said  estate. 

James  Doe. 

Refunding  Bond, 

STATE  OF  GEORGIA,  1  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  James  Doe  and  Peter  Wells,  security,  of  said 
county,  are  held  and  firmly  bound  unto  Richard  Roe,  administrator 
upon  the  estate  of  John  Doe,  late  of  said  county,  deceased,  in  the  just 
and  full  sum  of  o?ze  thousand  dolisiYS,  for  the  true  payment  of  which 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents  :  sealed  with  our  seals,  and 
dated  this  August  10,  1846. 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas,  said 
Richard  Roe^  administrator,  as  aforesaid,  has  divided  among  the 
distributees  of  said  deceased,  the  entire  estate  of  said  deceased  ;  and 
whereas,  said  James  Doe  has  received  from  said  Richard  Roe,  adminis- 
trator, as  aforesaid,  his  distributive  share  of  said  estate,  it  being  one- 
fourth  :  now,  should  said  James  Doe,  well  and  truly  pay  his  proportion- 
able part  of  any  debt  which  may  hereafter  be  established  against  said 
Richard  Roe^  as  administrator  of  said  John  Doe,  deceased,  and  his 
proportionable  part  of  the  costs,  attending  the  recovery  of  said  debt, 
then  this  obligation  to  be  void  ;  else  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  James  Doe.    [L.  S.] 

James  Mack,  J,  P.  Peter  Wells,  SecHy.  [L.  S.] 

Note. — A  gentleman  to  whom  the  compiler  submitted  the  examination  of  this  title, 
makes  the  following  "  Quere — suppose  a  guardian  enters  into  a  refunding  bond  with  secu- 
rity, does  it  bind  him,  individually  ?  the  estate  of  his  ward  ?  or  neither  ?" 

2.  Any  executors,  executrix,  administrators,  administratrix,  or  guardian, 
whose  residence  shall  be  changed  from  one  county  to  another,  either  by  the 
creation  of  a  new  county,  removal  or  otherwise,  shall  have  the  privilege  of 
making  the  annual  returns  required  of  them  by  this  act,  to  the  court  of  ordi- 
nary of  the  county  in  which  they  reside,  by  having  previously  obtained  a 
copy  of  all  the  records  concerning  the  estates  for  which  they  are  bound  as 
executors,  executrix,  administrators,  administratrix,  or  guardians,  and  having 
had  the  same  recorded  in  the  proper  office  in  the  county  in  which  they  then 
reside,  and  having  g\wen  new  bond  and  security  as  the  law  directs,  for  the  per- 
formance of  their  duty. — Act  of  1812  ;  Prin,  Dig.  241. 


1.  That  part  of  the  above-recitecl  act,  {Act  of  1812,)  requiring  administra- 
tors, administratrix,  guardians,  or  distributees  of  any  estate,  to  give  personal 
notice,  in  writing,  to  be  served  twenty  days  on  the  party  in  interest,  if  in  the 
State,  and  ninety  if  out  of  the  State,  be  and  the  same  is  hereby  repealed,  so 
far  as  respects  notices  to  parties  out  of  the  State. 

2.  That  before  any  administrator,  administratrix,  or  distributee  of  any  es- 
tate, shall  get  an  order  for  the  distribution  of  any  estate,  from  any  of  the 
courts  of  ordinary  in  this  State,  he  shall  give  to  all  the  parties  twenty  days' 
notice,  if  in  this  State,  and  if  residing  out  of  the  State,  four  months'  notice  by    ♦ 
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advertising,  at  least  twice  a  month,  in  one  of  the  newspapers  of  this  State, 
any  law  to  the  contrary  notwithstanding. — Act  of  1837  ;  pamp.  p.  93. 

That  nothing  in  the  second  section  of  this  act,  (act  of  1812,)  shall  be  so 
construed  as  to  compel  executors  who  are  not  compelled  by  the  existing  laws 
of  this  State  to  give  security,  to  give  such  security  upon  removing  their  pro- 
ceedings from  one  county  to  another  under  the  provisions  of  this  act. — Act  of 
1843  ;  pamp.  p.  58. 

That  it  shall  and  may  be  lawful  for  the  inferior  courts  in  the  several  coun- 
ties of  this  State,  when  sitting  for  ordinary  purposes,  to  order  a  sale  which 
shall  be  at  public  auction,  and  on  the  first  Tuesday  in  the  month  at  the  place 
of  public  sales  in  the  said  county,  first  giving  sixty  days'  notice  thereof  in  one 
of  the  gazettes,  and  at  the  door  of  the  court-house  in  the  county  where  such 
application  shall  be  made,  of  such  part  or  the  whole  of  the  real  estate  of  every 
testator  or  intestate,  on  application  of  the  executor,  or  executors,  or  executrix, 
administrator,  or  administrators,  or  administratrix,  guardian  or  guardians, 
where  it  is  made  fully  and  plainly  appear,  that  the  same  will  be  for  the 
benefit  of  the  heirs  and  creditors  of  such  estate.  Provided  that  a  notice  of 
such  application  for  sale  be  first  made  known  in  one  of  the  gazettes  in  this 
State  at  least  nine  months  before  any  order  absolute  shall  be  made  thereon. — 
Act  of  1816  ;  Prin.  Dig.  243. 

1.  It  shall  and  may  be  lawful  for  the  inferior  courts  in  the  several  counties 
of  this  State,  when  sitting  for  ordinary  purposes,  to  order  a  sale  of  such  part, 
or  the  whole  of  the  real  estate  of  every  testator  or  intestate,  on  application  of 
the  executor,  executors,  executrix,  administrator,  administrators,  or  adminis- 
tratrix, guardian  or  guardians,  which  shall  be  at  public  auction  ;  and  on  the 
first  Tuesday  of  the  month,  between  the  usual  hours  of  sale,  at  the  place  of 
public  sales  in  the  county  where  such  real  estate  may  lie,  first  giving  sixty 
days'  notice  thereof  in  one  of  the  gazettes  of  this  State,  and  at  the  door  of  the 
court-house  in  the  county  where  such  sales  are  to  be  held,  where  it  is  made 
fully  and  plainly  appear  that  the  same  w^ill  be  for  the  benefit  of  the  heirs  and 
creditors  of  such  estate  :  Provided  that  a  notice  of  such  application  for  sale  be 
first  made  known  in  one  of  the  gazettes  of  this  State,  at  least  four  months 
before  any  order  absolute  shall  be  made  thereupon. — Act  of  1816;  Prin. 
Dig.  248. 

Notice, 

STATE  OF  GEORGIA,  ^  x\\  persons  interested,  are  hereby  notified 
Houston  County.  ^  ^^i^^  ^^^^^  months  after  this  date,  application  will 
be  made  to  the  honorable  Inferior  Court  of  said  county,  when  sitting 
for  ordinary  purposes,  for  leave  to  sell  the  whole  of  the  real  estate  of 
John  Doe,  deceased,  late  of  said  county;  this  January  1,  1846. 

Richard  Roe,  Adm^r. 

Administrator's  Sale, 

STATE  OF  GEORGIA,  ^  gy  virtue  of  an  order  from  the  honorable  Infe- 
Homton  County.  ^  ^.j^^  q^^^^  ^f  g^-^  county,  when  sitting  for  ordi- 
nary  purposes,  on  the  first*  Monday  in  May,  (instant)  will  be  sold  at 
the  court-house  door  of  said  county.,  between  the  lawful  hours  of  sale, 
on  the  first  Tuesday  in  July  next,  lot  of  land  numhex  forty -nine,  in  the 
tenth  district  of  said  county,  containing  two  hundred  two  and  a  half 
acres,  well  improved  and  in  good  repair.     Sold  as  the  property  of  John 
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Doe,  deceased,  for  the  benefit  of  the  heirs  and  creditors  of  said  deceased. 
Terms  of  sale — the  purchaser  will  be  required  to  give  notes,  in  sums  not 
exceeding  thirty  dollars  each,  with  good  personal  security,  to  become 
due  on  i\\Q  first  day  of  January  next;  this  May  1,  1846. 

Richard  Roe,  Mm/r, 

That  in  all  cases  where  any  administrator,  executor,  or  guardian,  has  land 
to  sell  as  administrator,  executor,  or  guardian,  and  such  land  is  composed  of 
one  lot  or  tract,  and  such  lot  or  tract  of  land  is  divided  by  a  county  line,  then 
and  in  that  case,  the  administrator,  executor,  or  guardian,  shall  have  the  right 
to  sell  said  tract  or  lot  of  land  in  either  one  ot"  the  counties,  by  advertising  it 
in  the  county  where  it  is  to  be  sold,  agreeably  to  the  law  now  in  force. — Jict 
of  1845  ;  pamp.  p.  27. 

In  the  absence  of  the  sheriff,  or  his  deputy,  it  shall  and  may  be  lawful  for 
the  judges  of  the  court  of  ordinary,  to  direct  said  court  to  be  opened  and  at- 
tended by  the  coroner,  or  any  constable  of  the  county ;  and  they  may  make  a 
reasonable  compensation  to  the  said  coroner  or  constable  for  his  services. — Act 
0/1817;  Frin.  Big.  243. 

When  any  person  holding  real  or  personal  estate  shall  depart  this  life  in- 
testate, the  said  estate,  real  and  personal,  shall  be  considered  altogether  of  the 
same  nature,  and  upon  the  same  footing  as  to  distribution,  which  shall  take 
place  agreeably  to  the  provisions  of  the  before-recited  act,  (act  of  1804  :)  but 
whenever  there  shall  be  a  child  or  children  of  an  intestate,  who  shall  have  any 
estate  by  settlement  of  the  intestate,  or  shall  be  advanced  by  the  intestate  in 
his  or  her  life-time,  by  portion  or  portions  equal  to  the  share  which  shall  by 
such  distribution  be  allotted  to  the  other  children  to  whom  such  distribution  is 
to  be  made,  he,  she,  or  they  in  that  case  shall  receive  no  further  distribution 
of  the  said  intestate's  estates.  And  whenever  any  child  shall  have  an  estate 
by  settlement  from  the  said  intestate,  or  shall  be  advanced  by  the  intestate  in 
his  or'her  life-time  by  portion,  not  equal  to  the  share  which  may  be  due  to 
the  ether  children  by  distribution  as  now  established,  then  so  much  of  the  sur- 
plusage of  the  estate  of  such  intestate  as  shall  make  the  estate  of  all  the  chil- 
dren of  such  intestate  to  be  equal,  as  near  as  can  be  estimated  ;  Provided  such 
advancements,  when  brought  into  hotch-pot,  shall  be  estimated  according  to 
the  value  of  the  property  at  the  time  such  advancement  was  made,  and  no  in- 
terest allowed  thereon. — Act  of  1821  ;  Prin.  Dig,  247. 

From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  clerks  of 
the  court  of  ordinary  of  the  several  counties  in  this  State,  to  record,  in  a  book 
to  be  kept  for  that  purpose,  all  guardians'  and  administrators'  bonds  taken 
before  the  court  of  ordinary  of  their  several  counties,  within  six  days  after  the 
same  is  executed. — Act  of  1829  ;  Prin.  Big.  252. 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  clerks 
of  the  superior  courts  of  the  respective  counties  in  this  State,  to  record  all  re- 
ceipts showing  a  final  settlement  between  any  executor,  administrator,  or 
guardian,  and  the  heirs,  wards,  or  distributees  of  the  estate,  the  said  executor, 
administrator,  or  guardian  may  represent :  Provided.^  said  receipt  has  been  at- 
tested by  two  witnesses,  one  of  whom  must  be  a  justice  of  the  peace,  a  judge 
of  the  inferior  or  superior  court  in  this  State  ;  and  such  receipt,  so  recorded, 
shall  be  received  in  evidence,  without  further  proof,  in  any  of  the  courts  in 
this  State. 

2.  Whenever  any  executor,  administrator,  or  guardian  shall  make  it  appear 
that  said  original  receipt  is  lost  or  destroyed,  and  that  the  same  is  not  in  his, 


.0^ 


250  EXECUTOR    AND    ADMINISTRATOR. 

her,  or  their  power,  custody,  or  control,  then  a  copy  of  said  receipt,  certified  to 
by  the  clerk  where  the  original  was  recorded,  shall  be  admissible  as  testimony 
in  any  of  the  courts  of  law  or  equity  in  this  State. 

3.  Nothing  in  the  provision  of  this  act  shall  be  so  construed  as  to  prevent 
any  executor,  administrator,  or  guardian  from  giving  in  testimony  any  receipt, 
after  legal  proof  of  its  execution,  though  the  same  may  not  have  been  re- 
corded. 

4.  The  clerk  shall  receive  as  a  fee  for  the  recording  of  said  receipt  the  sum 
of  fifty  cents.— ^c^  o/1834;  Prin.  Dig.  255. 

Receipt  in  full. 

STATE  OF  GEORGIA,  ^  Received,  May  the  first,  eighteen  hundred  and 
Houston  County.  ^  forty-stx,  of  Richard  Roe,  administrator  upon  the 
estate  of  John  Doe,  late  of  said  county,  deceased,  one  thousand  dollars, 
in  fidl,  entire  and  complete  satisfaction  of  all  the  rig^ht,  title,  interest, 
property,  claim,  or  demand,  I  have,  or  mig-ht  have,  in  and  upon  the 
estate,  real  and  personal,  of  said  John  Doe,  deceased,  my  father.  And 
said  Richard  Roe,  administrator,  as  aforesaid,  is  hereby,  fully  and  en- 
tirely discharged  and  acquitted,  of  any,  and  all  further  claim,  on  my 
part,  upon  said  estate. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  my 
seal,  the  day  and  year  above  written. 

Signed,  sealed  and  '\ 

delivered,  in  presence  of  f  t.,  ^r.  T»^-r.     rT      c  T 

Jame^M^Tait,  \  ^"^^^^  I^^E.  [L.  S.] 

James  Mack,  J.  P.         j  "    ' 

1.  That  all  jjonds  or  other  instruments  in  writing  heretofore  given,  or  that 
may  hereafter  be  given,  in  order  to  secure  the  faithful  administration  of  any 
testate  or  intestate's  estate  or  estates,  or  the  guardianship  of  the  person  and 
property,  or  the  person  or  property  of  any  minor  or  minors,  or  insane  person  or 
persons,  orphan  or  orphans,  made  payable  to  the  court  of  ordinary,  members  of 
the  inferior  court,  judges  of  the  inferior  court,  justices  of  the  court  of  ordinary, 
judges  of  the  inferior  court  sitting  for  ordinary  purposes,  judges  of  the  court  of 
ordinary,  or  justices  of  the  inferior  court  sitting  for  ordinary  purposes,  in  any 
county  in  this  State,  not  heretofore  the  subjects  of  adjudication,  or  not  now 
under  adjudication  before  any  judicial  tribunal  having  competent  authority,  be, 
and  the  said  bonds  and  other  instruments  so  given  as  aforesaid,  or  that  may 
hereafter  be  given,  are  declared  binding,  legal  and  valid  in  any  court  of  law 
and  equity  in  this  State  having  cognizance  of  the  same,  against  such  adminis- 
trator or  administrators,  executor  or  executors,  guardian  or  guardians,  and  his, 
her,  or  their  security  or  securities,  and  that  in  all  cases  not  adjudicated  as  afore- 
said, the  said  courts,  justices,  members  or  judges,  shall  be  held,  deemed  and 
considered  legal  obligors  to  such  bonds, 

2.  That  no  formal  variance  in  any  part  of  the  aforesaid  bonds  or  other  in- 
struments, that  have  been  or  may  be  given,  shall  in  anywise  impair  or  destroy 
the  validity  thereof,  but  each  and  every  of  the  said  bonds  or  other  instruments 
that  have  been,  or  may  hereafter  be  given,  shall  be  construed  according  to  the 
true  intent  and  meaning  thereof,  any  law,  usage  or  custom,  to  the  contrary  not- 
withstanding.— Act  of  1841 ;  pamp.  p.  136. 


14.  That  the  inferior  courts  in  the  several  counties  in  this  State  shall  have 
power  to  inquire  into  the  circumstances  of  the  poor,  bind  out  orphans,  and  ap- 
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point  guardians,  in  the  manner  pointed  out  by  law,  and  appoint  overseers  over 
the  poor.  Provided^  that  no  justice  of  the  inferior  court  shall  be  appointed  an 
overseer  of  the  poor.  And  the  said  justices  and  overseers  of  the  poor  shall  have 
power  to  levy  annually  a  tax,  and  assess  all  taxable  property  returned  in  their 
respective  counties,  not  exceeding  one  fourteenth  pari  of  the  general  tax  of  such 
county  annually,  which  shall  be  collected  by  the  tax  collector  of  the  county, 
who  shall  be  allowed  at  and  after  the  rate  of  five  per  centum  on  the  net  amount 
of  such  collection,  and  who  shall  at  the  first  inferior  court,  after  the  first  Mon- 
day in  May  annually,  make  to  the  justices  of  the  inferior  court  a  true  return 
of  the  state  of  the  collection  of  such  tax,  and  a  report  in  writing  of  his  pro- 
ceedings, and  shall  therein  fairly  state  the  amount  of  his  collection,  and  that 
the  tax  collector's  statements  and  collections  so  made  up,  shall  be  filed  of  re- 
cord in  the  clerk's  office,  open  to  the  inspection  of  any  person  interested  there- 
in. And  in  case  any  person  or  persons  shall  refuse  or  neglect  to  pay  such  tax, 
it  shall  and  may  be  lawful  for  the  sheriff'of  the  county  to  distrain  for  the  same, 
in  like  manner  as  the  collectors  are  authorised  to  distrain  for  the  general  tax, 
and  shall  have  the  like  commissions  therefor,  and  the  money  arising  from  the 
said  tax  shall  be  paid  into  the  hands  of  said  overseers,  for  relief  of  the  poor,  and 
the  said  overseers  shall,  once  in  every  year,  make  up  their  accounts  and  lay 
the  same  before  the  justices  of  the  said  court,  who  shall  express  their  approba- 
tion or  disapprobation  of  the  same  on  the  back  of  the  said  accounts  so  to  be 
produced.— ^c;  0/ 1792  ;  Prin.  Dig.  229. 

Indenture, 

STATE  OF  GEORGIA,  ^  I'^is  indenture,  made  and  entered  into,  by  and 
HcMston  County.  ^  between  the  court  of  ordinary,  of  the  county 
aforesaid,  of  the  one  part,  and  James  Saunders .^  of  the  same  place,  of 
the  other  part,  witnesseth,  that  the  said  court  of  ordinary,  hath,  this 
day,  by  the  consent  of  all  parties  concerned,  bound  and  put,  as  an  ap- 
prentice, to  the  said  James  Saunders,  William  Stiles,  a  poor  orphan  of 
John  Stiles,  late  of  said  county,  deceased,  to  learn  the  art,  or  mystery, 
of  a  carpenter  ;  and  after  the  manner  ojf  an  apprentice,  to  serve  him 
from  the  day  of  the  date  hereof,  during  the  full  term  of  Jive  years  ;  all 
which  time,  his  said  master,  he  shall  faithfully  obey  ;  he  shall  do  no 
damage  to  his  said  master,  nor  see  it  done  by  others,  without  giving 
him  notice  thereof;  he  shall  not  contract  matrimony,  within  the  said 
term ;  he  shall  not  absent  himself,  by  day  or  by  night,  from  his  said 
master's  service,  without  his  leave  ;  but  in  all  things  behave  himself  as 
a  faithful  apprentice  ought  to  do,  during  the  said  term  ;  and  the  said 
master  shall  use  the  utmost  of  his  endeavors  to  teach  and  instruct  the 
said  apprentice,  in  the  trade  and  mystery  of  a  carpenter  ;  and  provide 
for  him,  the  said  apprentice,  suflficient  meat,  drink,  apparel  and  lodg- 
ing, and  all  other  things  fitting  for  an  apprentice,  during  the  said  time  ; 
and  the  said  master  is  to  give  the  said  apprentice  the  schooling  and 
education  required  by  the  act  of  the  legislature,  in  such  case,  made 
and  provided. 

In  witness  whereof,  the  said  William  Stiles  and  James  Saunders  have 
hereunto  set  their  hands  and  seals,  ih\s  first  day  of  May,  eighteen  hun- 
dred and  forty -six. 


^,T^h!T}^tZir..r,  I  William  Stiles.  [L.  S.] 

James  Saunders.  [L.  S.] 


Signed,  sealed  and  1 

acknowledged  in  open  court.  > 

BrT/ant  B.  Lcgget,  C.  C.  O.   ) 
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Master^ s  Bond, 
STATE  OF  GEORGIA,  ^      Kiiow    all    men   by  these  presents,    that  we, 

Houston  County.  ^  James  Saunders  and  Julius  Smithy  security,  are 
held  and  firmly  bound  unto  the  Judges  of  the  court  of  ordinary  for  said 
county,  and  their  successors  in  office,  in  the  sum  of  jive  hundred  dol- 
lars, for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly 
by  these  presents,  sealed  with  our  seals,  and  dated  this  first  day  of 
May^  eighteen  hundred  and  forty -six. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
court  aforesaid  has,  this  day^  bound  unto  the  said  James  Saunders^  a 
poor  orphan^  of  said  county,  by  the  name  oi  William  Stiles,  son  oi  John 
Stiles,  deceased,  of  the  age  of  sixteen  years,  {or  five  years,  or  until  he 
shall  arrive  at  the  age  of  twenty-one  :  now,  if  the  said  James  Saunders 
shall  treat,  use  and  deal  with  the  said  apprentice,  according  to  an  act 
of  the  legislature,  in  such  case,  made  and  provided,  then  the  above  ob- 
ligation to  be  void  ;  else,  remain  in  full  force  and  virtue. 

acUnoStdtle„"t.,..  ^  James  Saunders.  [L.  S.] 


pledged  in  open  court.  \. 
It  B.  Legget,  C.  C.  O.  ) 


Bryant  B.  Legget,  C.C.  O.  )  JuLIUS  SmiTH,  secHy.    [L.  S.] 


3.  It  shall  be  lavs^ful  for  any  executor  or  executors,  administrator  or  admin- 
istrators, who  may  have  fully  discharged  the  duties  assigned  to  him  or  them, 
to  petition  the  Ordinary  Court  for  a  discharge  from  his  or  their  executorship  or 
administration,  upon  which  petition  the  said  court  shall  order  a  citation  to  be 
issued,  requiring  all  persons  concerned  to  show  cause,  (if  any  they  have,)  why 
the  said  executor  or  executors,  administrator  or  administrators,  on  the  day 
therein  to  be  named,  should  not  be  discharged  ;  which  citation  shall  be  pub- 
lished in  one  or  more  gazettes  of  this  State  for  the  space  of  six  months,  and  if  no 
cause  is  shown  to  the  contrary,  and  it  shall  also  appear  from  an  examination  into 
the  situation  of  the  testator's  affairs  and  estates,  that  the  said  petitioning  exe- 
cutor or  executors,  administrator  or  administrators,  have  faithfully  and  honest- 
ly discharged  the  trust  and  confidence  reposed  in  him  or  them,  that  he  or  they 
shall  be  forthwith  dismissed  and  released  from  his  or  their  liability,  as  execu- 
tor or  executors,  administrator  or  administrators. — Act  of  1810  ;  Frin.  Dig. 
240. 

Citation. 

Present,  the  honorable  Edwin  M.  Clark,  Asa  Boyle,  and  John  Willing, 

judges  of  said  court. 
STATE  OF  GEORGIA,  1  To  all  whom  it  may  concern  :  whereas,  John 
Houston  Coxxniy.  ^  Boc,  administrator  upon  the  estate  of  Richard 
Roe,  late  of  said  county,  deceased,  applies  for  letters  of  dismission  from 
the  administration  of  said  estate;  therefore,  the  kindred  and  creditors 
of  said  deceased,  are  hereby  cited  and  admonished,  to  file  their  objec- 
tions, (if  any  they  have,)  in  my  office,  in  terms  of  the  law  ;  otherwise 
letters  dismissory  will  be  granted  the  applicant,  at  the  July  term  next, 
of  the  court  of  ordinary  for  said  county. 

By  order  of  the  court,  this  January  1,  1846. 

Bryant  B.  Legget,  C.  C.  O. 
•That  from  and  after  the  passage  of  this  Act,  when  any  executor,  adminis- 
trator, or  guardian  shall  have  given  and  published  the  notice  now  required  by 
law,  of  his  or  her  application  to  the  proper  court  for  letters  of  dismission  from 
his  or  her  trusts  as  such  executor,  administrator  or  guardian,  and  it  shall  appear 
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that  there  are  any  moneys  in  his  or  her  hands  due  the  estate  of  his  or  her  tes- 
tator, intestate  or  ward,  and  no  person  claiming  the  same,  such  court  shall,  in 
their  discretion,  pass  an  order  authorising  said  executor,  administrator  or  guard- 
ian to  retain  the  amount  in  his  or  her  hands  until  the  further  order  of  the  court, 
at  an  interest  not  exceeding  four  per  cent,  per  annum,  or  requiring  him  or  her 
to  deposit  said  amount  in  such  solvent  bank  as  the  court  may  direct,  subject  to 
the  order  of  the  court ;  and  on  complying  with  the  order  of  said  court,  in  rela- 
tion to  such  deposit,  and  producing  a  certificate  thereof  from  the  proper  officer 
of  such  bank,  such  executor,  administrator  or  guardian,  as'the  case  may  be, 
shall  be  entitled  to  a  dismission  as  the  law  now  provides  ;  any  law,  usage  or 
custom  to  the  contrary  notwithstanding  :  Providedy  th«  said  money,  so  depos- 
ited, shall,  in  all  cases,  be  in  specie,  or  its  equivalent,  at  the  option  ot  the 
bank,  which  shall  be  liable  to  pay  specie  in  return. — Act  of  1840;  pamp.  p. 
161. 

Letters  Dismissory, 
STATE  OF  GEORGIA,  ^  By    the    honorable    Court    of   Ordinary  of  said 

Houston  County.  r        coiintv 

To  all  whom  these  presents  shall  comCj  or  be  made  known,  greeting  : 

Whereas  John  Doe^  administrator  of  the  goods,  chattels  and  credits 
of  Ricliard  Roe,  late  of  said  county,  deceased,  having  well  and  truly  ad- 
ministered all  and  singular  the  property  of  said  estate,  which  came  to 
the  hands  of  said  John  Doe,  administrator,  as  aforesaid,  which  appears 
by  the  vouchers  lodged  in  office  ;  and  from  an  examination  into  the 
affairs  of  said  intestate,  it  appears  that  said  Jotin  Doe,  administrator,  as 
aforesaid,  in  the  discharge  of  his  duties,  has  acted  faithfully  and  honest- 
ly ;  and  citation  having  been  published,  agreeably  to  law,  requiring 
those  having  objections  to  the  dismission  of  said  John  Doe,  administra- 
tor, as  aforesaid,  to  file  them,  in  conformity  with  law,  and  no  objection 
having  been  filed  ;  we  do,  therefore,  in  pursuance  of  the  power  vested 
in  us,  hereby  discharge,  exonerate  and  dismiss  said  Jolm  Doe,  admin- 
istrator of  said  Richard  Roe,  deceased,  and  his  securities,  from  all  and 
any  future  liability,  in  relation  to  said  administration,  whatever. 

Given  under  my  hand  and  seal  of  office,  this  July  1,  1846. 

[L.  S.]  Bryant  B.  Legget,  C.  C.  O. 


Judgment  against  an  Executor  or  Administrator, 

A  judgment  recovered  against  an  executor  or  administrator  is,  as  we  have 
seen,  usually  for  the  debt,  or  damages,  and  costs,  to  be  levied  of  the  goods  and 
chattels  of  the  testator,  or  intestate,  in  the  hands  of  the  defendant,  if  he  hath 
so  much  thereof  in  his  hands  to  be  administered  ;  and  if  he  hath  n9t,  then  the 
costs  to  be  levied  of  his  own  proper  goods.  In  such  case  the  course  is  for  the 
plaintiff  to  .sue  out  a  scire  facias  de  bonis  testatoris,  ^-c,  et  si  non,  de  bonis  pro- 
pr'iis,  according  to  the  judgment ;  upon  which  the  sheriff  returns  either  nvlla 
bona  generally,  or  nulla  bona  and  a  devastavit  by  the  defendant.  On  the  former 
return,  the  plaintiff  must  proceed  by  scire  facias  inquiry,  or  by  action  of  debt 
on  the  judgment,  suggesting  a  devastavit.  On  the  latter,  he  may  have  execu- 
tion immediately  against  the  defendant,  by  capias  ad  satisfaciendum,  or  fieri 
facias  de  bonis propr'iis.  So  on  a  devastavit  returned,  a  writ  of  elegit  will  lie 
against  an  executor  or  administrator. —  ToL  Ex^rs,  470. 
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If  the  plaintiff  confess  the  plea  of  pJene  administravit^  or  plene  administravit 
prcBter,  there  shall  be  judgment  in  his  favor  for  the  debt  or  damages,  and  costs, 
to  be  levied  as  to  the  whole,  or  in  part,  of  the  goods  of  the  testator,  or  intes- 
tate, which  shall  afterwards  come  to  the  handsof  the  defendant,  to  be  adminis- 
tered. And  such  judgment  is  styled  a  judgment  of  assets  quando  acciderint ; 
but  in  that  case,  execution  cannot  be  had  until  the  defendant  shall  have  goods 
of  the  deceased,  when  the  plaintiff  may  either  sue  out  a  scire  facias,  or  bring 
action  of  debt  on  the  judgment,  suggesting  a  devastavit, —  Tol.  Ex'^rs,  470. 

Whereupon,  it  is  considered  by  the  court  here,  that  the  plaintiff  recover 
against  the  defendant  the  sum  of  one  hundred  dollars  for  his  principal  debt ;  the 
sum  of  twenty  dollars  for  his  interest,  to  this  date  ;  and  the  sum  of  ^^een  dollars 
for  his  costs  and  charges,  in  this  behalf  laid  out  and  expended  ;  to  be  levied 
of  the  goods  and  chattels,  lands  and  tenements  of  the  testator  (or  intestate)  in 
the  hands  of  the  defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  ad- 
ministered ;  and  if  he  hath  not,  then  the  sum  oi  fifteen  dollars,  costs,  to  be 
levied  of  the  goods  and  chattels,  lands  and  tenements  of  the  defendant ;  and  the 
defendant,  in  mercy,  &c.     Judgment  signed,  this  May  1,  1S46. 

Judgment  where  the  plea  of  Plene  Administravit  is  sustained. 

Whereupon,  it  is  considered  by  the  court  here,  that  the  plaintiff  recover 
against  the  defendant  the  sum  of  one  hundred  dollars  for  his  principal  debt ; 
the  sum  oi  twenty  dollars  for  his  interest,  to  this  date  ;  and  the  sum  oi  fifteen 
dollars  for  his  costs  and  charges,  in  this  behalf  laid  out  and  expended  ;  to  be 
levied  of  the  goods  and  chattels,  lands  and  tenements  of  the  testator  (or  intes- 
tate) which  shall  hereafter  come  to  the  hands  of  the  defendant,  to  be  adminis- 
tered j  and  the  defendant,  in  mercy,  &c.     Judgment  signed  this  May  1,  1846. 

Judgment  Quando  Acciderint, 

Whereupon,  it  is  considered  by  the  court  here,  that  the  plaintiff  recover 
against  the  defendant  the  sum  of  one  hundred  dollars  for  his  principal  debt  ; 
the  sum  of  twenty  (io\\2Lrs  for  his  interest,  to  this  date  ;  and  the  sum  of  fifteen 
dollars  for  his  costs  and  charges,  in  this  behalf  laid  out  and  expended  ;  to  be 
levied,  as  to  the  sum  oi  fifty  dollars,  of  the  goods  and  chattels,  lands  and  tene- 
ments of  the  testator,  (or  intestate,)  now  in  the  hands  of  the  defendant,  to  be  ad- 
ministered ;  and  as  to  the  balance,  to  be  levied  of  the  goods  and  chattels,  lands 
and  tenements  of  the  testator  {ov  intestate)  which  shall  hereafter  come  to  the 
hands  of  the  defendant,  to  be  administered  ;  and  the  defendant,  in  mercy,  &c. 
Judgment  signed  this  May  1,  1846. 

Note. — If  an  executor  or  administrator,  on  being  sued,'does  not  plead  either  the  ]>leaof 
pltne  administravit  ox  plene  administravit  prceter,  the  omission  amounts  to  an  admission 
of  assets  ;  and  when  the  fieri  facias  is  returned  by  the  s})erifF  nw/Za  bona,  debt  on  the 
judgment  will  be  sustained  against  the  executor  or  administrator,  and  he  be  mdide  person- 
ally liable.  It  is,  therefore,  proper  in  all  cases,  and  more  particularly  where  the  estate  is 
or  may  be  iqsolvent,  that  the  executor  or  administrator  plead  one  orother  of  these  pleas. — 
See  Plea. 


CHAPTER     XVII. 


WILL     AND     CODICIL. 


A  Will  or  Testament  is  defined  to  be  the  legal  declaration  of  a  party's  inten- 
tions, which  he  directs  to  be  performed  after  his  death. 

A  Will  may  relate  either  to  real  or  to  personal  property.  In  the  former 
case  it  is  denominated  a  devise,  which  is  an  appointment  of  a  person  to  take  in 
the  nature  of  a  conveyance,  although  fluctuating  till  the  testator's  death,  and 
will  pass  only  such  estate  as  he  was  seized  of  at  the  time  of  making  it ;  the 
right  to  devise  arising  from  the  Stat.  32  Hen.  8,  c.  1.  (  Sch.  Dig.  188,)  which 
enacts,  that  persons  having  landvS,  may  devise  the  same.  By  the  statute  of 
frauds  and  perjuries,  29  Car.  2,  c.  3.  ( Sch.  Dig.  252  ;  Frin.  Dig.  914,)  it  shall 
not  only  be  in  writing,  but  signed  by  the  testator,  or  some  other  person  in  his 
presence,  and  by  his  express  directions  ;  and  be  subscribed  in  his  presence  by 
three  or  four  credible  witnesses. 

But  the  actual  signature  of  the  testator  in  the  presence  of  the  three  subscrib- 
ing witnesses  is  not  required,  if  he  recognises  it  to  be  his  signature  before  them. 
Nor  is  it  necessary  that  the  three  subscribing  witnesses  should  be  together  pre- 
sent at  the  time  of  the  execution.  And  the  attestation  of  each  witness  sepa- 
rately is  sufficient. 

"  I,  A  B,  do  make  this  my  Will,"  is  equivalent  to  signature,  and  if  acknow- 
ledged before  three  witnesses,  is  a  good  execution  within  the  statute. 

If  the  v/itnesses  to  a  Will  attest  the  execution  of  it  by  the  testator  in  an  ad- 
joining room,  and  the  testator,  from  his  situation,  can  see  them  attest  it,  it  is  a 
good  attestation  within  the  statute.  But  if  the  testator  be  not  so  situated  that 
he  can  see  them  attest  the  Will,  it  is  not  a  good  attestation  thereof. 

The  wife  of  an  acting  executor,  taking  no  beneficial  interest  under  the  Will,  is 
a  competent  attesting  witness  to  prove  the  execution  of  it,  within  the  descrip- 
tion of  a  credible  witness. 

A  Will,  as  it  respects  personal  property,  is  an  indefinite  disposition  of  all  the 
testator  may  be  possessed  of  at  his  death,  inclusive  of  chattel  leases,  whether 
they  were  his  at  the  time  of  making  his  Will  or  not,  and  is  of  two  species,  writ- 
ten and  nuncupative  :  if  of  the  former,  it  may  be  committed  to  writing  either 
by  the  testator  himself  or  by  his  directions  ;  nor  is  the  affixing  of  his  seal  to 
the  instrument,  nor  the  presence  of  M'itnesses  at  its  publication,  essential  to  its 
validity ;  yet  it  is  safer  and  more  prudent,  and  leaves  less  in  the  breast  of  the 
ecclesiastical  judge,  if  it  be  not  only  signed  by  the  testator,  but  also  published 
in  the  presence  of  witnesses.      (  See  Sch.  Dig.  385,  386  and  387.) 

Vvith  regard  to  nuncupative  Wills,  the  unqualified  allowance  of  them  was 
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found  productive  of  the  greatest  frauds,  and  it  became  necessary  to  subject 
them  to  very  strict  regulations.  Accordingly,  by  the  Statute  29  Car.  2,  above 
mentioned,  it  is  enacted,  that  no  such  Will  shall  be  good,  w^here  the  estate 
thereby  bequeathed  shall  exceed  the  value  of  thirty  pounds,  that  is  not  proved 
by  the  oaths  of  three  vv^itnesses,  at  the  least,  who  v^^ere  present  at  the  making 
thereof,  who  (by  the  Stat.  4  and  5  Anii.^  c.  16  ;  Sch.  Dig,  329,)  must  be  such 
as  are  admissible  on  trials  at  common  law,  nor  unless  it  be  proved  that  the  tes- 
tator, at  the  time  of  pronouncing  the  same,  did  bid  the  persons  present,  or  some 
of  them,  bear  witness  that  such  was  his  Will,  or  to  that  effect ;  nor,  unless  such 
nuncupative  Will  "/ere  made  in  the  time  of  the  last  sickness  of  the  deceased, 
and  in  his  dwelling-house,  or  where  he  had  been  resident  for  the  space  of  ten 
days,  or  more,  next  before  the  making  of  such  Will,  except  where  such  person 
was  taken  sick  from  home,  and  died  before  his  return  ;  nor,  after  six  months 
past  after  the  speaking  of  the  pretended  testamentary  words  shall  any  testi- 
mony be  received  to  prove  any  Will  nuncupative,  except  the  testimony,  or  the 
substance  thereof,  were  committed  to  writing  within  six  days  after  the  making 
of  the  said  Will. 

A  codicil  is  a  supplement  to  a  Will,  annexed  to  it  by  the  testator,  and  to  be 
taken  as  part  of  the  same,  either  for  the  purpose  of  explaining,  or  altering,  or 
of  adding  to,  or  subtracting  from,  his  former  dispositions. 

A  codicil  may  be  annexed  to  the  Will  either  actually  or  constructively.  It 
may  not  only  be  written  on  the  same  paper,  or  affixed  to,  or  folded  up  with  the 
Will,  but  may  be  written  on  a  different  paper,  and  deposited  in  a  different 
place. 

A  codicil  maybe  annexed  to  a  devise  of  lands,  or  to  a  Will  of  personal  estate. 
To  alter  the  former,  a  codicil  must,  b3^  the  statute  of  frauds,  be  in  writing,  and 
signed  by  the  devisor,  or  some  other  person  in  his  presence,  and  by  his  express 
directions,  and  be  subscribed  in  his  presence  b}''  three  or  four  credible  wit- 
nesses. To  a  Will  of  personal  estate  it  may  be  either  written  or  nuncupative, 
provided,  in  case  of  its  being  the  latter,  it  merely  supplies  an  omission  in  the 
instrument.  Therefore,  A  having  disposed  of  part  of  his  effects  by  his  Will  in 
writing,  may  dispose  of  the  residue  by  a  nuncupative  codicil.  But  by  the  same 
statute,  as  we  shall  presently  see,  such  codicil  shall  not  operate  to  repeal  or 
alter  a  Will.  A  written  codicil  respecting  personal  estate  is  authenticated  in 
the  same  manner  as  a  Will  of  such  property. 

A  will  may  be  void  from  the  incapacity  of  the  party  making  it ;  and  second- 
ly, it  may  be  annulled  by  canceling  or  revoking  it. 

There  are  three  grounds  of  incapacit}'^ :  the  want  of  sufficient  legal  discretion  ; 
the  want  of  liberty,  or  free-will  ;  and  the  criminal  conduct  of  the  party. 

To  the  first  are  subject,  by  the  express  provision  of  the  stat.  34  and  35  Hen. 
8,  c.  5.  \Sch.  Dig.  205]  all  infants  under  the  age  of  twenty-one  years,  in  re- 
gard to  lands.  In  respect  to  personal  estate,  infants  under  the  age  of  fourteen 
years,  if  males,  and  of  twelve  years,  if  females,  are  incompetent  to  bequeath 
the  same  :  After  that  period  their  incapacity  ceases ;  although,  on  the  one 
hand,  it  has  been  strangely  asserted  that  an  infant  of  any  age,  even  of  four  years 
old,  may  make  a  testament  of  personal  property ;  and  on  the  other,  he  has 
been  denied  before  eighteen  to.be  competent ;  yet  this,  as  a  matter  of  ecclesi^ 
astical  cognizance,  must  be  determined  by  the  ecclesiastical  law,  which  has 
prescribed  the  rule  as  above  stated. 

But,  if  the  testator,  of  whatever  age,  were  not  of  sufficient  capacity,  that 
will  invalidate  his  testament.  By  the  above-mentioned  statute  of  the  34th  and 
35th  Hen.  8.  a  will  of  lands  made  by  an  idiot  or  by  any  person  of  nonsane  mem- 
ory, is  declared  void.  Persons  afflicted  with  madness,  or  any  other  mental 
disability,  idiots,  or  natural  fools,  or  those  whose  intellects  are  destroyed  by 
age,  distemper,  or  drunkenness,  are  incapable  of  making  a  will  of  personal  es- 
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tate,  during  the  existence  of  such  disability.  In  this  class  also  may  be  ranked 
those  persons  who,  having  been  born  deaf,  and  blind,  have  ever  wanted  the 
common  sources  of  understanding.  But  a  will  is  not  affected  by  the  subsequent 
insanity  of  the  testator. 

In  respect  to  the  incapacity  arising  from  the  want  of  liberty,  or  freedom  of 
will,  prisoners,  captives,  and  the  like,  are  not  by  the  law  of  England  absolutely 
disabled  to  make  a  testament ;  but  the  court  has  a  discretion  of  judging,  whe- 
ther, from  the  special  circumstances  of  duress,  such  act  shall  be  construed  invo- 
luntary. 

A  married  woman  is  also  precluded,  by  the  aforesaid  stat.  34  and  35  Hen. 
8,  from  devising  lands.  Nor  has  she  the  power  of  bequeathing  personal  es- 
tate. Her  personal  chattels  belong  absolutely  to  the  husband.  He  ma}'^  also 
dispose  of  her  chattels  real,  and  he  shall  have  them  to  himself  in  case  he 
survive.  An  interest  which  necessarily  precludes  her  from  such  an  aliena- 
tion ;  yet  by  the  license  of  the  husband,  she  may  make  a  testament,  and,  on 
marriage,  he  frequently  covenants  with  her  friends  to  allow  her  that  privilege. 
So,  where  he  stipulates  that  personal  property  shall  be  enjoyed  by  the  wife 
separately,  it  must  be  so  enjoyed  with  ail  its  incidents,  one  of  which  is  the  pow- 
er of  disposition  by  a  testamentary  instrument.  And  where  she  has  such  pow- 
er over  the  principal,  it  extends  also  to  its  produce,  and  accretions. 

But  where  a  feme  covert,  in  consequence  of  such  a  contract  on  the  part  of  the 
husband,  makes  a  writing  in  the  nature  of  a  will,  it  seems  not  in  a  strict  legal 
sense  to  operate  as  a  will,  but  as  an  appointment,  yet  it  is  so  far  testamentary, 
that  it  must  be  proved  in  the  spiritual  court,  before  her  legatee  shall  be  en- 
titled. 

A  feme  covert  may  also  make  a  will  of  effects,  of  which  she  is  in  possession 
in  auter  droit,  in  a  representative  capacity  ;  for  they  never  can  be  the  property 
of  the  husband. 

An  alien,  with  whose  country  we  are  at  war,  if  he  have  not  the  king's  li- 
cense to  reside  here,  express  or  implied,  is,  by  our  law,  incapable  of  making  a 
will';  but  if  he  have  such  license,  he,  as  well  as  an  alien  friend,  may  bequeath 
his  personal  estate.  Thej^  can  neither  of  them  acquire  any  permanent  pro- 
perty in  land.  They  may,  indeed,  hire,  or  take  leases  for  years  of  houses  for 
habitation,  which  chattel  interests,  it  seems,  they  may  dispose  of  by  will  : 
But  the  stat.  32  Hen.  8,  c.  6.  s.  13,  makes  void  all  leases  of  houses,  or  shops, 
to  an  alien  artificer,  or  handicraftsman. —  Tol.  Ex.hs,  1 — 12. 


1.  That  all  free  white  persons,  being  aliens,  or  subjects  of  any  foreign  state 
or  kingdom  at  peace  with  the  United  States  of  America,  who  shall  register  or 
enroll  their  names  in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
where  such  aliens  purpose  to  reside,  may  be,  and  they  are  hereby  vested  with  the 
rights  and  privileges  of  acquiring,  possessing,  or  holding,  and  selling,  devising, 
or  otherw^ise  disposing  of  all  kinds  of  personal  property,  and  renting  houses  or 
lands  from  year  to  year,'and  shall  have  the  right  of  suing  for  all  such  debts,  de- 
mands, or  damages,  other  than  for  real  estate,  as  may  arise  or  have  arisen  since 
the  12th  day  of  July,  1782,  either  personally,  or  by  attorney,  or  otherwise,  and 
in  case  of  death,  by  his,  her,  or  their  executors  or  administrators. — Act  of 
1785;  Prin.  Dig.  267. 

Secondly,  a  will  of  personal  estate,  and  by  the  statute  of  frauds  a  will  of 
land  may  be  annulled  by  burning,  canceling,  tearing,  or  obliterating  the  same, 
by  the  testator  or  in  his  presence,  and  by  his  direction  and  consent.  And  a 
will  of  either  species  may  be  annulled  by  an  express,  or  implied  revocation  of  it. 

Although  a  testator  has  made  a  will  irrevocable  in  the  strongest  terms,  yet 
he  is  at  liberty  to  revoke  it;  for  he  shall  not,  by  his  own  act,  or  expressions, 
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after  the  disposition  of  law,  make  that  irrevocable,  which  is  of  an  opposite  na- 
ture. 

With  respect  to  the  revocation  of  a  will  by  the  act  of  canceling,  it  is  in  it- 
self an  equivocal  act,  and  in  order  to  make  it  a  revocation,  it  must  be  shown 
quo  animo  it  was  canceled  ;  for  unless  that  appear,  it  will  be  no  revocation. 
As,  if  A  were  to  throw  the  ink  upon  his  will  instead  of  the  sand,  although  it 
miaht  be  a  complete  defacing  of  the  instrument,  it  would  be  no  cancelation  : 
or  suppose  A,  having  two  wilJs  of  different  dates  in  his  possesion,  should  direct 
B  to  cancel  the  former,  and  through  mistake  he  should  cancel  the  latter ;  such 
an  act  would  be  no  revocation  of  the  last  will :  or,  suppose  A  having  a  will  con- 
sisting of  two  parts,  throws  one  unintentionally  into  the  fire,  where  it  is  burnt, 
it  would  be  no  revocation  of  the  devises  contained  in  such  part:  or  if  A  upon  a 
supposition  that  he  had  executed  a  second  will,  according  to  the  statute  of  frauds, 
containing  devises  of  the  real  estate  precisely  the  same  as  those  in  the  first,  and 
to  the  same  person,  cancel  such  former  will,  the  devises  shall  not  be  revoked, 
since  the  canceling  was  upon  an  evident  mistake.  It  is  the  intention,  there- 
fore, that  must  govern  in  such  cases,  and  parol  evidence  is  admissible  to 
explain  it.  I 

In  case  there  be  duplicates  of  a  will,  one  in  the  custody  of  the  testator,  the 
other  not;  and  the  testator  with  an  intention  to  revoke  his  will,  cancels  that 
which  is  in  his  custody,  it  is  an  efTectual  cancelation  of  both. 

A  will  may  be  expressly  revoked  by  another  will,  or  by  a  codicil  in  writing : 
either  of  which,  in  case  it  relate  to  land,  must  be  executed  pursuant  to  the  stat- 
ute of  frauds  as  above  stated.  Such  will  of  lands  may  be  also  revoked  by 
writing  other  than  a  will,  or  codicil ;  and  then  such  other  writing  must  by  the 
statute  be  signed  by  the  devisor,  in  the  presence  of  three  or  four  witnesses  de- 
claring the  same.  The  requisition  in  the  statute  of  the  signature  by  the  devi- 
sor to  such  revocation  in  the  presence  of  three  or  four  witnesses,  declaring  the 
same  is,  according  to  the  sound  construction  of  the  statute,  applicable  merely 
to  such  other  writing,  and  not  to  a  will,  or  codicil  of  revocation  ;  since  the  legis- 
lature could  not  intend  to  require  that  a  will  or  codicil  amounting  to  a  revoca- 
tion should  be  executed  in  one  mode,  and  a  will,  or  codicil  originally  disposing 
of  lands,  should  be  executed  in  another. 

These  provisions  of  the  statute  in  regard  to  revocation  do  not  extend  to  per- 
sonal estate.  A  will  of  personal  estate  naay  be  revoked  by  another  will,  or  by 
a  codicil,  or  other  writing  authenticated  in  the  same  manner  as  a  will  of  such 
property.  But  by  the  same  statute  no  will  in  writing  of  personal  estate  shall 
be  repealed,  or  altered  by  parol,  or  Will  nuncupative,  unless  the  same  be  com- 
mitted to  writing  in  the  testator's  life,  and  afterwards  read  to,  and  allowed  by 
him,  and  proved  so  to  be  by  three  witnesses  at  the  least. —  Tol.  JSxhs,  13. 

5.  All  devises  and  bequests  of  any  lands,  or  tenements,  devisable  either  by 
force  of  the  statute  of  wills,  or  by  this  statute,  or  by  force  of  the  custom  of 
Kent,  or  by  force  of  the  custom,  of  any  borough,  or  any  other  particular  cus- 
tom, shall  be  in  writing,  and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  said  devisor  by  three  or  four  cred- 
ible witnesses,  or  else  they  shall  be  utterly  void,  and  of  none  effect. 

6.  And  moreover,  no  devise  in  writing,  of  lands,  tenements,  or  hereditaments, 
or  any  clause  thereof  shall  at  any  time  be  revocable,  otherwise  than  by  some 
other  will  or  codicil  in  writing,  or  other  writing  declaring  the  same,  or  by  burn- 
ing, canceling,  tearing,  or  obliterating  the  same,  by  the  testator  himself,  or  in 
his  presence,  and  by  his  directions,  and  consent ;  but  all  devises  and  bequests  of 
lands  and  tenements  shall  remain  and  continue  in  force  until  the  same  be  burnt, 
canceled,  torn,  or  obliterated  by  the  testator,  or  his  directions,  in  manner  afore- 
said, or  unless  the  same  be  altered  by  some  other  will  or  codicil  in  writing,  or 
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other  writing  of  the  devisor,  signed  in  the  presence  of  three  or  four  witnessed,' 
declaring  the  same  ;  any  former  law  or  usage  to  the  contrary  notwithstamj/^g. 
— Prin.  Dig.  915. 

In  all  cases  when  a  person,  after  having  made  a  will,  shall  marry,  or  have 
born  a  child  or  children,  and  no  provision  shall  be  made  in  said  will  for  the 
wife  .after  married,  or  child  or  children  after  born,  and  shall  depart  this  life  with- 
out revoking  said  will,  or  altering  it  subsequent  to  said  after-marriage,  or  subse- 
quent to  the  birth  of  said  after-born  child  or  children,  the  justices  of  the  inferior 
court  of  the  county,  while  sitting  as  a  court  of  ordinary,  having  jurisdiction  of 
the  case,  shall  pass  an  order  declaring  that  such  person  died  intestate  ;  and  his 
estate  shall  be  distributed  under  the  laws  of  this  State,  regulating  the  distribu- 
tion of  intestate's  estates:  Frovided,  nevertheless,  that  either  party,  being  dis- 
satisfied with  the  decision  of  said  court,  may  enter  an  appeal  to  the  superior 
court,  as  in  other  cases. — Act  of  1S34  ;  Prin.  Dig-  254. 

4.  All  and  every  will  and  testament,  deed,  whether  by  way  of  trust  or  other- 
wise, contract,  agreement,  or  stipulation,  or  other  instrument  in  writing,  or  by 
parol,  made  and  executed  for  the  purpose  of  effecting,  or  endeavoring  to  effect 
the  manumission  of  any  slave  or  slaves,  either  directly  by  conferring  or  attempt- 
ing to  confer  freedom  on  such  slave  or  slaves  :  indirectly  or  virtually,  by  allow- 
ing and  securing,  or  attempting  to  allow  or  secure,  to  such  slave  or  slaves,  the 
right  or  privilege  of  working  for  his,  her,  or  themselves,  free  from  the  control 
of  the  master  or  owner  of  such  slave  or  slaves,  or  of  enjoying  the  profits  of  his, 
her,  or  their  labor  or  skill,  shall  be,  and  the  same  are  hereby  declared  to  be  ut- 
terly null  and  void  ;  and  the  person  or  persons  so  making  or  executing  any  such 
deed,  contract,  agreement,  stipulation,  or  other  instrument  in  writing,  or  by 
parol,  and  all  and  every  person  or  persons  concerned  in  giving  or  attempting  to 
give  effect  thereto,  whether  by  accepting  the  trust  thereby  created,  or  attempt- 
ed to  be  created,  or  in  any  other  way  or  manner  whatsoever,  shall  be  severally 
liable  to  a  penalty  not  exceeding  one  thousand  dollars,  to  be  recovered  in  the 
manner  hereinafter  pointed  out ;  and  each  and  every  slave  or  slaves,  in  whose 
behalf  such  will  or  testament,  deed,  contract,  agreement,  or  stipulation,  or  other 
instrument  in  writing,  or  by  parol,  shall  have  been  made,  shall  be  liable  to  be 
arrested  by  warrant  under  the  hand  and  seal  of  any  magistrate  of  this  State, 
and  being  thereof  convicted  in  the  manner  hereinafter  prescribed,  shall  be  lia- 
ble to  be  sold  as  a  slave  or  slaves,  by  public  outcry,  and  the  proceeds  of  such 
sales  shall  be  appropriated  in  the  manner  prescribed  by  the  first  section  of  this 
d^ci.—Act  of  1818  ;  Prin.  Dig.  795. 

2.  The  third  section  of  the  said  act,  hereinbefore  referred  to,  {act  of  1818,) 
shall  be  construed  to  extend  to  inhibit  the  recording  only  of  so  much  of  any  in- 
strument (as  is  therein  described)  as  shall  relate  to  the  manumitting  or  setting 
free  of  any  slave  or  slaves. — Act  of  1818  ;  Prin.  Dig.  795. 


4.  If  any  person  having  in  possession  the  will  of  a  deceased  person,  shall 
neglect  to  produce  the  same  to  be  proved,  upon  application  to  the  superior 
court,  of  the  county  where  such  will  ought  to  be  proved,  process  as  for  con- 
tempt shall  issue,  and  the  person  shall  be  fined  and  imprisoned  until  the  will 
shall  be  delivered.— Jic/  of  1792;  Prin.  Dig.  221. 

1.  That  no  executor  or  executors  in  this  State  shall,  either  at  law  or  in  equi- 
ty, be  entitled  to  any  beneficial  interest  under  and  by  virtue  of  the  will  or  tes- 
tament of  their  testator,  except  not  therein  expressly  mentioned,  except  their 
commissions  as  now  allowed  by  law,  but  they  shall  hold  their  residuum  or  un- 
devised real  or  personal  estate,  as  a  trustee  for  the  distributees,  or  next  of  kia 
of  their  deceased  testator  or  testatrix. — Act  o/lS28  ;  Prin.  Dig.  252. 

1.  That  if  any  person  shall  attest  the  execution  of  any  will  or  codicil,  Xo 
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whom  any  beneficial  devise,  legacy,  estate,  interest,  or  gift,  or  appointment  of 
or  affecting  any  real  or  personal  estate,  except  charges  on  real  estate,  (for 
payment  of  debts,)  such  devise,  &c.,  shall  be  void  as  respects  such  devisee  :  and 
he  shall  be  admitted  as  a  witness. 

Or  if  any  legacy  shall  be  given  to  a  subscribing  vv^itness,  (whether  charged 
on  real  estate  or  not,)  and  before  he  gives  his  testimony,  he  "  shall  have  been 
paid,  or  have  accepted,  or  released,  or  shall  have  refused  to  accept  such  legacy 
or  bequest,  upon  tender  made  thereof,  he  shall  be  a  competent  witness:  Or 
if  he  should  die  before  such  acceptance  or  refusal,  his  attestation  to  the  will 
shall  be  held  valid  :  And  in  case  of  such  acceptance  of  the  legacy,  he  shall  re- 
tain it  whether  the  will  is  established  or  not,  and  in  case  of  refusal  he  shall  be 
forever  barred.  And  shall  not  after  having  testified,  receive  the  same  or  any 
benefit  thereof,  compensation  therefor,  on  any  pretence  whatsoever. 

2.  And  where  any  creditor  whose  debt  is  charged  on  the  real  estate  is  a 
subscribing  witness,  he  shall  be  allowed  to  testify  notwithstanding. 

But  the  credit  of  every  such  witness,  under  all  the  circumstances  of  the 
case,  shall  be  subject  to  the  consideration  of  the  court  or  jury,  as  in  other 
cases. — Prin.  Dig.  918  ;   Sch.  Dig.  385. 


If  the  will  be  not  contested,  the  executor  may  prove  it  in  the  common  form 
by  his  own  oath,  and  in  some  of  the  dioceses  of  York,  with  the  addition- 
al oath  of  one  witness,  or  in  case  its  validity  is  called  in  question,  he  w^ill  be 
required  to  substantiate  it  more  solemnly  per  testes  by  the  examination  of 
witnesses  in  the  presence  of  the  parties  interested,  as  the  widow,  and  next  of 
kin.  This  latter  mode  of  proving  a  will  is  seldom  resorted  to,  unless  at  the 
instance  of  a  party  whose  object  is  to  oppose  it ;  but  the  executor  himself  may, 
for  greater  safety,  if  he  has  an  interest  in  the  will,  elect  to  have  it  sanctioned 
by  this  more  decisive  species  of  evidence,  and  call  on  the  next  kin  to  see  it 
propounded. 

When  a  will  is  to  be  thus  solemnly  proved,  two  witnesses  are  indispen- 
sable, for  generally,  by  the  civil  law,  the  testimony  of  two  persons  is  requisite, 
and  therefore,  if  in  the  probate  of  a'  will  that  of  one  witness  is  disallowed  in  the 
ecclesiastical  court,  no  mandamus  will  lie,  for  inasmuch  as  that  court  has  juris- 
diction of  the  subject  matter,  it  has  also  jurisdiction  of  the  mode  of  proof,  and 
the  proceedings  respecting  it. —  Tol.  Ex'rs.,  bl. 

When  the  will  is  proved,  the  original  is  deposited  in  the  registry  of  the 
ordinary  or  metropolitan,  and  a  copy  thereof,  in  parchment,  is  made  out  under 
his  seal,  and  delivered  to  the  executor,  together  with  a  certificate  of  its  hav- 
ing been  proved  before  him  ;  and  such  copy  and  certificate  are  usually  styled 
the  probate. —  Tol.  JSx'^rs,  58. 

1.  That  it  shall  be  the  duty  of  all  and  every  witness  to  any  will  or  wills,  to 
be  and  appear  at  the  court  of  ordinary,  on  the  regular  day  for  the  probate  of 
the  said  will,  ready  to  te.stify  of  and  concerning  the  validity  of  the  same,  and 
the  courts  of  ordinary  in  this  State  shall  have,  and  they  are  hereby  vested 
with  the  same  powers  and  authority  that  are  vested  in  the  superior  and  in- 
ferior courts,  for  the  production  and  punishment  of  any  witness  or  witnesses, 
that  may  be  needful  to  carry  into  eflfect  the  business  of  the  said  courts  of  ordi- 
nary.—^c^  O/1807;  Prin.  Dig.  238. 

7.  And  provided  aha.,  that  two  or  more  of  the  said  justices  of  the  inferior 
court,  shall  be  authorised  in  vacation  time,  to  admit  any  executor  of  a 
will  to  prove  the  same  before  them  :  but  there  shall  be  a  court,  and  at  a 
regular  and  legal  time  of  meeting  thereof,  before  the  same  shall  be  admitted 
to  record.— ^c^  q/*  1810;  Prin.  Dig,  240. 
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Notice  of  Application  to  Prove  Will. 

To  William  Doe. — You   are  hereby  notified  that  we  shall,  on  the 

Jirst  day  of  May  next,   appear  before  the  justices  of  the  inferior  court 

of  the  county  of  Houston ,  at  Perry y  for  the  purpose  of  proving  the  will 

of  John   Doe,  deceased,  late  of  said   county.     Dated   this  April  10, 

1846.  Caroline  Doe,  Ex^rx. 

Richard  Roe,  Ex^r. 

Probate. 

STATE  OF  GEORGIA,  ^  Before  us,  Charles  Smith  and  John  Stone,  two 
Houston  County.  ^  ^f  ^.j^^  Justices  of  the  Inferior  Court  of  said  county, 
in  vacation  personally  came  Caroline  Doe,  executrix,  and  Richard  Roe^ 
executor  of  the  last  will  and  testament  of  John  Doe,  late  of  said  county, 
deceased,  and  produced  before  us  the  last  will  and  testament  of  said 
John  Doe,  deceased,  [and  the  codicil  of  said  will  annexed,  if  there  be  a 
codicil,)  and  the  witness  of  said  will,  (and  codicil,)  to  wit:  Thomas 
Rouse,  Samuel  West,  John  Cross  and  Jason  Bull,  which  witnesses  being- 
duly  sworn,  depose  and  say,  that  they  saw  JoAn  Doe,  the  testator,  sign, 
seal,  declare  and  publish  the  instrument  now  presented,  as  his  last  will 
and  testament,  (and  codicil,)  freely,  voluntarily,  and  of  his  own  accord, 
and  without  any  compulsion  or  influence  whatever ;  that  at  the  time  of 
the  execution  of  the  said  will,  {and  codicil,)  said  testator  was  of  sound 
and  disposing  mind  and  memory  ;  that  deponents  signed  said  will, 
(and  codicil,)  as  witnesses  in  the  presence  of  the  testator,  and  at  his 
special  instance  and  request,  and  in  the  presence  of  each  other. 

Sworn  to  and  subscribed,  ■)  THOMAS  ROUSE, 

before   us,   this  May  I,  1S4G.  f  SAMUEL  WEST, 

Charles  Smith,'  C  JOHN  CROSS, 

'     John  Stone.  )  JASON  BULL. 

Note. — It  will  be  perceived  that  the  above  form  is  to  be  used,  when  the  PFii// is  proved, 
in  vacation,  before  tw^o  or  more  justices  of  the  inferior  court.  At  the  term  at  which  it  is 
proposed  to  have  the  TVill  recorded,  take  the  following  order  : 

The  Will  of  John  Doe,  deceased,  late  of  said  county,  having  been  proved  in  vacation, 
and  no  objection  being  urged,  and  motion  being  made  to  admit  said  JVilt  to  record  :  it  is 
therefore  considered  that  said  Probate  is  sufficient,  and  it  is  ordered  that  said  Will  be  re- 
corded. 

Note. — In  cases  in  which  the  Will  is  submitted  originally  in  the  court,  and  one  or  more 
of  the  witnesses  examined,  or  the  Will  should  be  proved  by  the  oath  of  the  Executor,  in 
common  form,  there  should  be  an  order  entered  on  the  minutes,  showing  that  the  Will 
has  been  ])ioduced  in  court,  by  A  B,  the  Executor  ;  has  been  proved  to  the  satisfaction  of 
the  court,  by  the  oath  of  the  said  A  B ;  or  by  the  evidence  of  C  D  E  F,  subscribing  wit- 
nesses, and  admitted  to  record.  The  fact  that  the  Will  has  been  the  subject  of  consider- 
ation and  judgment  of  the  court,  and  that  it  is  admitted  to  be  recorded,  should  appear  by 
the  Minutes  of  the  court. 

Written  Will. 

STATE  OF  GEORGIA,  ^  jn  the  name  of  God,  amen.  I,  John  Doe  of 
Houston  Conniy.  ^  gaid  State  and  county,  being  of  advanced  age,  and 
knowing  that  I  must  shortly  depart  this  life,  deem  it  right  and  proper, 
both  as  respects  my  family  and  myself,  that  I  should  make  a  dispo- 
sition of  the  property  with  which  a  kind  Providence  has  blessed  me,  do 
therefore  make  this  my  last  will  and  testament,  hereby  revoking  all 
others  heretofore  made  by  me. 

1.  Item  :  I  desire  and  direct,  that  my  body  be  buried  in  a  decent  and 
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Christian-like  mannei'j  suitable  to  my  circumstances  and  condition  in 
life.  My  soul,  I  trust,  shall  return  to  rest  with  God  who  gave  it,  as  I 
hope  for  eternal  salvation  through  the  merits  and  atonement  of  the  blessed 
Lord  and  Saviour  Jesus  Christy  whose  religion  I  have  profossed^  and  as  I 
humbly  trust,  enjoyed  for  thirty  years, 

2.  Item:  I  desire  and  direct,  that  all  my  just  debts  be  paid,. without 
delay,  by  my  executors  hereinafter  appointed,  as  I  am  unwilling  my 
creditors  should  be  delayed  in  their  rights,  especially  as  there  is  qio  ne- 
cessity for  delay, 

3.  Item:  I  give,  bequeath,  and  devise  to  my  beloved  wife  Caroline, 
with  whom  I  have  lived  in  the  strictest  quiet  for  thirty-five  5'ears,  lot  of 
land  nuvnheY for ty-7iine,  iuihe  tenth  distiiciof  Houston  County,  containing 
two  hundred  two  and  a  half  acres,  about  one  hundred  acres  of  which  are 
cleared  and  in  cultivation  ;  with  all  the  rights,  members  and  appurte- 
nances, to  said  lot  of  land,  in  anywise  belonging  ;  free  from  all  charge 
or  limitation  whatever :  to  her  own  proper  use,  benefit  and  behoof, 
forever;  with  full  power  to  dispose  of  the  same,  at  any  time  previous,  or 
by  will,  or  deed,  at  her  death  as  she  may  think  proper.  I  also  give 
and  bequeath  to  my  beloved  wife,  in  the  same  unreserved  manner,  the 
farming  utensils  u«ed  on,  and  belonging  to  said  plantation,  of  every 
description  whatever  ;  and  tico  mules,  such  as  she  may  choose  froin  all 
my  mules  J  and  five  cows  and  calves,  such  as  she  may  choose  from  all 
my  stock  of  cattle  ;  two  hundred  bushels  of  corn,  three  thousand,  pounds 
of  fodder ;  three  sows,  with  their  pigs,  such  as  she  may  choose  from  my 
stock  of  hogs ;  and  twenty  head  of  fattening  hogs,  such  as  she  may 
choose  from  my  hogs  of  that  description  ;  all  my  household  and  kitchen 
furniture,  belonging  to  and  used  on  said  plantation,  and  my  carriage 
and  horses ;  all  without  reserve  or  limitation.  The  bequests  made  to 
my  wife  are  in  lieu  of  her  whole  dower. 

4.  Item  :  I  give  and  bequeath  to  my  beloved  \Y\ie,for  and  during 
hernatural  life,  (only,)  my  negro  man  Joe,  known  as  my  carriage 
driver  ;  my  negro  man  To7n,  about  thirty  years  of  age;  Tom^s  wife 
Sally,  about  tioenty-five  years  of  age,  and  their  three  children,  to  wit: 
Venus,  about  nine  years  of  age  ;  Primus,  about  seven  years  of  age, 
and  Toby,  about  j^t;e  years  of  age;  and  my  negro  woman  Harriet, 
known  as  my  cook. 

5.  Item:  I  give,  bequeath,  and  devise  to  m}^  son  William  A.,  lot  of 
land  numher fifty,  and  lot  of  land  number  sixty,  in  the  twentieth  dis- 
trict of  Houston  county,  each  containing  tioo  hundred,  tico  and  a  half 
acres,  with  all  the  rights,  members,  and  privileges  to  said  lets  of  land, 
in  anywise  appertaining  or  heiougmg forever, 

6.  Item  :  I  give  and  bequeath  to  my  son  William  A,,  my  negro  man 
Jim,  about  thirty  five  years  of  age,  and  Jim'^s  wife  Rachael,  about 
twenty-five  years  of  age,  and  their  seven  children,  to  wit :  Sally^  about 
twelve  years  of  age  ;  Lucy,  about  ten  years  of  age  ;  Hester,  ahout  eight 
years  of  age  ;  George,  about  six  years  of  age  ;  Peter,  about  four  years 
of  age  ;  Billy,  about  two  years  of  age,  and  Tom,  six  months  old,  to  him 

forever, 

7.  Item  :  I  give  and  bequeath  to  my  daughter  Harriet  Snow,  wnfe 
of  Reuben  Snow,  and  all  her  children,  free  from  the  disposition  of  her 
present,  or  any  future  husband,  my  negro  man  Will,  about  forty  years 
of  age  ;   WilPs  wife  Mary,  about  thirty  years  of  age,   and  their  four  " 
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children,  to  wit;  Be7%,  about  twelve  years  of  age;  Jl7in,  about  eight 
years  of  age  ;  Pinckney^  about  six  years  of  age,  and  Sam^  about  four 
years  of  age,  forever  ;  and  I  appoint  my  trust}^  and  worthy  friend, 
Samuel  Williams,  trustee  of  the  property  herein  given  and  bequeathed 
to  my  daughter,  Harriet  Snow,  and  all  her  children. 

8.  Item  :  The  residue  of  my  property,  both  real  and  personal, 
wherever  and  whatever  it  may  be,  including  that  given  to  my  beloved 
wife  Caroline,  during  her  natural  life,  (after  her  estate  therein  is  over,) 
I  give,  bequeath,  and  devise  to  my  minor  son  James  T.,  forever  ;  and 
I  hereby  appoint  my  trusty  and  worthy  friend  William,  Roberts,  the 
guardian  of  the  person  and  property  of  my  said  minor  son,  James  T, 

9.  Item  :  I  hereby  constitute  and  appoint  my  beloved  wife  Caroline^ 
executrix,  and  my  worthy  friend,  Richard  Roe,  executor  of  this  my 
last  will  and  testament,  this  May  1,  1846. 

John  Doe.  [L.  S.] 
Signed,  sealed,  declared,  and  published  by  John  Doe,  as  his  la|t  will 
and  testament,  in  the  presence  of  us,  the  subscribers,  who  subscribed 
our  names  hereto,  in  the  presence  of  said  testator,  (at  his  special  in- 
stance and  request,)  and  of  each  other,  this  May  1,  1846. 

Thomas  Rouse, 
Samuel  West, 
John  Cross, 
Jason  Bull. 

Note. — The  estate  created  in  Harriet  Snow  and  her  children,  by  the  7th  item  of  the 
Will,  is  one  that  may  be  severed  by  any  of  the  children,  on  attaining  majority.  Should  the 
testator  desire  to  give  Harriet  Snow  a  life  estate,  with  remainder  to  her  children,  other 
words  must  be  used,  to  wit:  "  I  give  and  bequeath  to  my  daughter,  Harriet  Snotv,  wife  of 
Reuben  Snow,  for  her  sole  and  separate  use,  for  and  during  her  natural  life,  free  and  ex- 
empt from  the  debts  and  liabilities  of  her  present,  or  a  future  husband,  the  following  pro- 
perty, to  wit :  [here  insert  a  description  of  the  property  :'\  and  on  her  decease,  to  such  child 
or  children,  as  she  may  leave." 

Codicil, 

STATE  OF  GEORGIA,  ^  Whereas  T,  John  Doe,  did  on  the  first  day  of 
Houston  ConniY.  ^  May,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-six,  sign,  seal,  declare,  and  publish  my  last  will  and  testa- 
ment, in  presence  of  Thomas  Rouse,  Samuel  West,  John  Cross  ^.ud  Jason 
Bull,  who  signed  the  said  will  and  testament  as  witnesses  ;  and,  where- 
as, I  am  desirous  of  altering  and  changing  a  bequest  and  devise  in  said 
will,  I,  therefore,  make  and  publish  this  codicil  to  said  will. 

First :  I  revoke  and  annul  tlie  fifth  item  of  said  v^all,  so  far  as  re- 
lates to  lot  of  land  number  fifty,  in  the  twentieth  district  of  Houston 
county,  and  give,  bequeath,  and  devise  said  lot  of  land  number  fifty  ^ 
in  the  twentieth  district  of  Houston  county,  to  my  son  James  T,  forever. 
I '.  Second  :  I  revoke  and  annul  so  much  of  the  eighth  item  of  said  will 
as  gives  to  my  minor  son,  James  T.,  the  property  bequeathed  my  be- 
loved wife  Caroline,  in  ibe  fourth  item  of  said  will, /or  and  during  her 
natural  life,  (after  my  wife's  estate  therein  is  over  :)  and  I  hereby  give 
and  bequeath  said  property,  mentioned  in  said  fourth  item,  to  my 
(laughter  Harriet  Snow,  and  all  her  children. 

Third  :  My  friend  Samuel  Williams,  appointed  trustee  of  the  pro- 
perty given  and  bequeathed  to  my  daughter  Harriet  Snow,  and  all  her 
children,  by  the  seventh  item  of  said  will,  is  also  constituted  and  ap- 
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pointed  trustee  of  the  property  bequeathed  and  given  said  Harriet  Snow 
and  all  her  children  by  this  codicil ;  this  June  1,  1846. 

John  Doe.  [L.  S.] 
Signed,  sealed,  declared  and  published,  by  John  Doe,  as  the  codicil 
to  his  will  and  testament,  of  the  ^r*^  day  of  May^  eighteen  hundred 
and  forty-six^  in  the  presence  of  us,  the  subscribers,  who  subscribed 
our  names  hereto,  in  the  presence  of  said  testator,  (at  His  special  in- 
stance and  request)  and  of  each  other ^  this  June  1,  1846, 

Roger  Thomas, 
William  West, 
John  A.  Ross, 
Peter  Pounce. 

Note. — If  the  Codicil  be  witnessed  by  diiferent  persons  to  those  who  witnessed  the  Will, 
they  must  appear  for  the  purpose  of  proving  the  execution  of  the  Codicil. 

Letters  Testamentary,  . 

STAT^  OF  GEORGIA,  ^  By  the  Justices  of  the  Inferior  Court,   of  said 
Houston  County.        ^      couuty,  sitting  for  ordinary  purposes. 

To  all  to  whom  these  presents  shall  come — greeting  : 
Know  ye,  that  on  the  first  day  of  July^  in  the  year  of  our  Lord, 
eighteen  hundred  and  forty -six  ^  the  last  will  and  testament  of  Joh7i 
Doe^  deceased,  late  of  said  county,  was  exhibited  in  open  court,  and 
in  common  form  of  IdiW,  proved  and  admitted  to  record,  a  copy  of  which 
is  hereunto  annexed,  and  administration  of  all  and  singular,  the  goods^ 
chattels,  rights,  credits  and  lands  of  said  deceased,  was  granted  to 
Caroline  Doe  and  Richard  Roe,  the  executrix  and  executor,  in  and  by 
said  will  named  and  appointed  ;  and  they,  having  first  taken  the  oath, 
and  performed  ail  other  requisites,  required  by  law^,  are  by  order  of 
said  court,  and  by  virtue  of  these  presents,  legally  authorised  to  ad- 
minister the  goods,  chattels,  rights,  credits  and  lands,  of  the  said 
deceased,  according  to  the  tenor  and  effect  of  said  will  and  testament, 
and  according  lo  law,  and  they  are  hereby  required  to  render  a  true 
and  perfect  inventory  and  appraisement  of  all  and  singular,  the  goods, 
chattels,  rights,  credits  and  lands  of  the  said  deceased,  and  make 
returns  thereof  to  this  court,  according  to  law  ;  and  to  render  a  true 
and  correct  account,  to  the  said  court,  of  their  actings  and  doings, 
yearly,  until  their  administration  is  fully  completed. 
By  order  of  said  Court,  this  July  1,  1846. 

Bryant  B.  Legget,  C.  C.  0.  [L.  S.] 


19.  And  for  preveution  of  fraudulent  practices,  in  setting  up  nuncupative 
wills,  which  have  been  the  occasion  of  much  perjury  :  Be  it  enacted,  SjC, 
That  no  nuncupative  will  shall  be  good,  where  the  estate  thereby  bequeathed 
shall  exceed  the  value  of  thirty  pounds,  that  is  not  proved  by  the  oaths  of  three 
witnesses  (at  the  least)  that  were  present  at  the  making  thereof  ;  nor  unless  it 
be  proved  that  the  testator,  at  the  time  of  pronouncing  the  same,  did  bid  the 
persons  present,  or  some  of  them,  bear  witness  that  such  was  his  will,  or  to 
that  effect ;  nor  unless  such  nuncupative  will  were  made  in  the  time  of  the  last 
sickness  of  the«deceased,  and  in  the  house  of  his  or  their  habitation  or  dwelling, 
or  where  he  or  she  hath  been  resident  for  the  space  of  ten  days,  or  more,  next 
before  the  making  of  such  will,  except  where  such  person  was  surprised  or 
taken  sick,  being  from  his  own  home,  and  died  before  he  returned  to  the  place 
of  his  or  her  dwelling. 
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20.  After  six  months  passed  after  the  speaking  of  the  pretended  testamentary 
words,  no  testimony  shall  be  received  to  prove  any  will  nuncupative,  except 
the  said  testimony,  or  the  substance  thereof,  were  committed  to  writing  within 
six  days  after  the  making  of  the  said  will. 

21.  No  letters  testamentary,  or  probate  of  any  nuncupative  will,  shall  pass 
the  seal  of  any  court,  till  fourteen  days  at  least  after  the  decease  of  the  testator 
be  fully  expired  :  nor  shall  any  nuncupative  will  be  at  any  time  received  to  be 
proved,  unless  process  have  first  issued  to  call  in  the  widow,  or  next  of  kindred 
to  the  deceased,  to  the  end  they  may  contest  the  same,  if  they  please. — Frin. 
Dig.  917. 

Notice, 
STATE  OF  GEORGIA,  ^  To  William  Doe,  brother  of  John  Doe,  late  of 
Houston  County.  ^  said  county,  deceased. 
You  are  hereby  notified,  to  the  end  you  may  contest  the  same,  if 
you  think  proper,  that  on  the  first  Monday  in  July  next,  application 
will  be  made  to  the  honorable  Inferior  Court,  when  sitting  for  ord^ary 
purposes,  for  the  purpose  of  proving  the  nuncupative  will  of  said  John 
Doe,  deceased  ;  and  for  letters  testamentary,  to  issue  to  me  as  executor 
of  the  last  will  and  testament  of  said  deceased  ;  this  May  1,  1846. 

Richard  Roe. 
Nuncupative  Will. 
STATE  OF  GEORGIA,  ^  We,  Samuel  T.  Williams,  Thomas  W.  Carter, 
Houston  County.  ^  Charles  Ransom,  aTidWilliam  T.  Rohh,  were  pre- 
sent last  evening,  the  first  day  of  May,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty -six,  at  the  residence  of  John  Doe,  single  man,  before, 
and  at  the  time  of  his  deatli.  About  two  hours  before  his  death,  in 
perfect  possession  of  his  mental  faculties,  he  called  upon  us  to  remem- 
ber and  take  notice  of  what  he  was  about  to  say  :  that  it  had  been  his 
intention  to  make  his  will  in  writing  and  dispose  of  his  propert}^  some 
time  before,  but  as  it  was  not  convenient  for  him  to  do  so  at  the  time, 
he  had  neglected  it  since.  He  now  wished  us  to  understand,  that  his 
will  and  desire  was,  that  Mrs.  Rachael  Ross,  his  sister,  widow  of 
William  Ross,  deceased,  should  have  all  his  personal  estate,  of  every 
sort  and  description  ;  that  she  was  nearly  destitute,  ivith  several  small 
children,  and  had  been  very  kind  and  attentive  to  him  during  his  ill- 
ness ;  and  that  he  requested  and  desired  his  friend  Richard  Roe,  to  see 
that  his  wishes  and  desires,  in  this  regard,  should  be  fully  carried  into 
effect ;  immediately  after  which  he  died.     May  2,  1846. 

Samuel  T.  Williams, 
Thomas  W.  Carter, 
Charles  Ransom, 
William  T.  Robb. 
Affidavit  of  Witnesses. 

In  person,  appeared  before  me,  James  .Mack,  a  justice  of  the  peace, 
in  and  for  said  county,  Samuel  T.  Williams,  Thomas  W.  Carter,  Charles 
Ransom  and  William.  T.  Rohb,  who  being  duly  sworn  say,  that  this 
paper  contains  the  last  requests  and  verbal  disposition  of  the  personal 
property  of  John  Doe,  late  of  said  count}^,  deceased,  and  is  just  and 
true  in  all  its  parts.  Samuel  T.  Williams, 

Sworn  to  and  subscribed,      ^  ThomaS    W.    CaRTER, 

before  me,  this  May  5,  1846.  >  Charles   Ransom, 

James  Mack,  J.  P.  S  WiLLIAM   T.   RoBB. 
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When  the  will  is  opposed,  it  is  the  practice  to  enter  a  caveat  in  the  spiritual 
court  to  prevent  the  probate.  And  it  is  said,  that  by  the  rules  of  that  court, 
the  caveat  shall  stand  in  force  for  three  months,  and  that  while  it  is  pending, 
probate  cannot  be  granted  ;  but  whether  the  law  recognises  a  caveat,  and  allows 
it  so  to  operate,  or  whether  it  does  not  regard  it  as  a  mere  cautionary  act  by  a 
stranger,  to  prevent  the  ordinary  from  committing  a  wrong,  is  a  point  on  which 
the  judges  of  the  temporal  courts  have  differed. —  Tol.  Exhs^  73. 

1.  That  from  and  after  the  passage  of  this  act,  all  proceedings  for  caveating 
or  setting  aside  any  will  or  wills,  or  requiring  executors  to  prove  the  same  in 
solemn  form,  shall  be  commenced  within  seven  years  after  probate  of  will  in 
the  ordinary  form  and  granting  letters  testamentary  or  administration  thereon, 
and  not  after,  except  as  hereinafter  prescribed. 

2.  That  in  all  cases  of  heirs,  or  parties  being  under  the  age  of  twenty-one 
years,  at  the  time  of  the  death  of  the  testators,  such  heir  or  party  shall  be  allowed 
four  years  after  coming  to  twenty-one  years,  within  which  time  to  commence 
his,  her,  or  their  proceedings  against  the  will  of  such  testator. — Act  of  1845  ; 
pamjA  p.  39. 

Caveat, 

And  now,  at  this  term,  the  will  of  John  Doe,  (and  codicil,)  being 
brought  before  the  court,  for  probate,  (or  if  proven  in  vacation,  for  ad- 
mission to  record,)  William  Smith,  an  heir  at  law  of  said  John  Doe,  comes 
and  enters  his  caveat  against  the  proof  thereof,  upon  the  following 
grounds,  to  wit : 

First:  For  that  the  said  John  Doe,  at  the  time  of  making  said  pre- 
tended will,  (and  codicil,)  was  not  of  sound  and  disposing  mind,  or 
memory. 

Secondly:  For  that,  also,  the  said  John  Doe,  did  not  execute  said 
pretended  will,  (or  codicil,)  freely. 

Thirdly:  For  that,  also,  the  said  John  Doe,  was  imposed  upon,  by 
the  false  representations  of  James  A.  Doe,  principal  legatee,  named  in  said 
pretended  will,  (or  codicil,)  of  and  concerning  the  character  and  conduct 
of  this  caveator,  and  was  thereby  unduly  influenced  and  induced,  to  dis- 
inherit caveator,  by  said  pretended  will,  (or  codicil.) 

Fourthly :  For  that,  also,  the  said  John  Doe,  executed  said  pretended 
will,  {or  codicil,)  from  the  over-importunities  of  the  legatees,  named 
in  said  pretended  will,  {or  codicil,)  and  to  obtain  quiet  and  repose. 

Fifthly:  For  that,  also,  the  mind  and  memory  of  the  said  John  Doe, 
at  the  time  of  executing  said  pretended  will,  {or  codicil,)  was  exceed- 
ingly imbecile  and  weak,  and  divers  fraudulent  practices  were  employ- 
ed to  induce  him  to  make  the  unreasonable  and  unjust  disposition  of 
his  estate,  as  contained  in  said  pretended  will,  {or  codicil.) 

And  all  this  the  said  caveator  is  ready  to  verify,  wherefore  he  prays 
the  judgment  of  the  court,  &c. 

Thomas  Wynn,  JltVy  pro  Cav^r. 

Issue. 

Caroline  Doe  and  Richard  Roe,  executrix  and  executor,  of  said  John 
Doe,  come  into  court,  and  traverse  the  grounds  of  the  caveat,  of  the 
said  William  Smith,  the  caveator,  and  they  say,  that  the  said  Jo^?i  Doe, 
was  of  sound  mind  and  memory,  at  the  time  of  the  execution  of  said 
will,  {or  codicil,)  that  he  then  possessed  mind  sufficient  for  the  transac- 
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tion  of  the  ordinary  business  of  life  ;  that  he  executed  the  said  will,  {or 
codicily)  freely  and  without  any  compulsion,  or  undue  influence,  what- 
ever ;  and  that  no  fraudulent  practices  or  over-importunities,  were  used 
by  any  person,  or  persons,  to  induce  said  John  Doe,  to  execute  said  will, 
{or  codicil,)  Avherefore,  they  say,  that  the  said  will,  {or  codicil,)  is  good 
and  valid  m  law,  and  ought  to  be  admitted  to  be  proved  and  recorded^ 
and  of  this  they  pray  the  judgment  of  the  court,  &c. 

Simon  Wake,  AWy  'pro  Ex^x  ^  Ex^r. 

Note. — If  either  party  be  dissatisfied  with  the  decision  of  the  Court  of  Ordinary,  an  ap- 
peal to  the  superior  court  may  be  had;  the  same  issue  is  tried  before  the  special  jury, 
selected  by  the  parties,  that  was  adjudicated  by  the  Court  of  Ordinary;  the  issue  may  be 
amended,  if  it  is  deemed  necessary.  Pending  the  appeal,  temporary  letters  may  be  granted 
by  the  Court  of  Ordinary. 

Verdict. 

We,  the  jury,  find  the  issue  in  favor  of  the  executrix  and  executor, 
and  against  the  caveator,  with  costs  of  suit. 

James  Rose,  Foreman, 

Judgment, 

Whereupon,  it  is  considered  by  the  court,  that  the  said  will,  {or  co- 
dicil,) of  John  Doe,  deceased,  be  arid  the  same  is  hereby  admitted  to  be 
proved  and  recorded,  as  the  true  last  will  and  testament  of  the  said  John 
Doe,  deceased ;  and  it  is  further  ordered  that  letters  testamentary  is- 
sue to  said  Caroline  Doe  and  Richard  Roe,  as  executrix  and  executor, 
in  terms  of  the  statute,  in  such  case,  made  and  provided,  and  that  they 
recover  of  said  caveator,  twenty  dollars,  for  the  costs,  in  this  behalf, 
laid  out  and  expended  ;  and  the  caveator  in  mercy,  &c.  Judgment 
signed  this  May  10,  1846. 

Simon  Wake,  ,^tt^y  pro  Ex^x  6f  Ex^r. 


1.  That  when  any  person  shall  depart  or  has  departed  this  life  testate,  and 
■when  without  the  limits  of  the  county  of  the  citizensiiip  of  said  testator,  it  shall 
and  may  be  lawful  for  the  will  of  the  said  testator  to  be  admitted  to  probate  in 
the  county  of  the  residence  of  the  witnesses  to  the  will  of  any  testator  as  afore- 
said :  Provided,  said  witnesses  shall  reside  at  the  time  of  the  probate  of  the 
will,  in  the  county  where  said  testator  died  or  may  die. 

2.  That  the  certificate  under  the  hand  and  official  seal  of  the  clerk  of  the 
court,  where  such  probate  may  be  made,  shall  be  sufficient  authority  and  evi- 
dence of  probate,  to  authorise  the  granting  of  letters  testamentary,  or  adminis- 
tration, with  the  will  annexed,  and  in  the  proper  county,  and  under  legal  re- 
strictions, by  proper  authority. 

3.  That  the  clerk  of  the  court  where  such  will  may  be  proven  as  aforesaid, 
shall  transmit  the  original  will,  together  with  the  certificate  aforesaid,  to  the  clerk 
of  the  court  of  the  county  w^here  letters  testamentary,  or  administration  are,  or 
may  be  granted  ;  and  it  shall  be  the  duty  of  the  clerk  of  the  court  last  afore- 
said, to  record  said  will,  as  is  now  provided  by  law,  and  when  a  caveat  shall 
be  filed  to  said  will,  the  same  shall  be  tried  in  the  county  where  such  letters 
testamentary  or  administration  are  or  may  be  granted. — Act  of  1838 ;  pamp. 
p.  255. 

From  and  after  the  passage  of  this  act,  where  any  person  named  as  legatee 
in  the  will  of  any  other  person,  shall  die  before  the  testator,  leaving  issue,  that 
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shall  be  alive  at  the  death  of  such  testator,  the  legacy,  provided,  the  same  be 
absolute  and  without  remainder,  or  limitation,  shall  not  lapse  as  heretofore,  but 
shall  vest  in  such  issue. — Act  of  1836  ;  Prin.  Dig.  256. 

3.  Ail  wills  and  testaments  hereafter  to  be  made  within  this  Province,  shall 
be  reo-istered  as  above,  within  three  months  from  the  death  of  the  testator,  in 
failure  of  which,  the  said  wills  or  testaments  shall  be  deemed  and  construed  to 
be  void  and  of  no  effect. — Act  of  1755  ;  Frin.  Dig.  159. 

22.  No  wmU  in  writing  concerning  any  goods  or  chattels,  or  personal  estate 
shall  be  repealed,  nor  shall  any  clause,  devise,  or  bequest  therein,  be  altered 
or  changed  by  any  words,  or  will  by  word  of  mouth  only,  except  the  same  be 
in  the  lifetime  of  the  testator  committed  to  writing,  and  after  the  writing 
thereof,  read  unto  the  testator,  and  allowed  by  him,  and  proved  to  be  so  done 
by  three  witnesses  at  the  least. — Prin.  Dig.  917. 


CHAPTER    XVIII. 
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From  and  immediately  after  the  passage  of  this  act,  illegitimate  children 
shall  be  placed  upon  the  same  footing  with  orphans,  so  far  as  to  authorise  and 
empower  the  different  courts  of  ordinary  within  this  State  to  confide  the  man- 
agement of  their  persons  and  property  to  o;uardians,  in  all  cases  where  the  said 
courts  may  deem  it  necessary ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding.— Act  of  1827',  Frin.  Dig.  250. 

4.  All  guardians  shall  be  allowed,  in  their  account,  to  charge  all  reasonable 
disbursements  and  expenses,  suitable  to  the  circumstances  of  the  orphan  commit- 
ted to  his  care.  And  where  it  shall  appear  to  the  said  court  that  the  annual 
profits  of  the  estate  of  any  orphan  is  not  sufficient  for  the  education  and  mainte- 
nance of  such  orphan,  it  shall  be  the  duty  of  such  court  forthwith  to  bind  out 
the  said  orphan  for  the  whole  or  such  part  of  the  time  of  such  orphan's  minor- 
ity as  to  them  shall  seem  best ;  and  the  person  to  whom  such  orphan  shall  be 
bound,  shall  undertake  to  clothe  and  maintain  such  apprentice  in  such  manner 
as  the  said  court  may  direct,  and  shall  cause  such  apprentice  to  be  taught  to 
read  and  write  the  English  language,  and  the  usual  rules  of  arithmetic.  And 
in  all  cases  where  it  shall  appear  to  the  court,  that  any  person  to  whom  any 
orphan  shall  be  bound  in  manner  aforesaid,  shall  misuse  or  ill-treat  such  or- 
phan, or  shall  fail  to  comply  with  the  condition  on  which  such  orphan  was 
bound,  it  shall  be  the  duty  of  said  court,  on  due  notice  and  proof  thereof,  to 
take  the  said  orphan  out  of  the  possession  of  such  person,  and  bind  him  or  her 
to  s^ome  other  person. — Act  of  1799  ;  Prin.  Dig.  232. 

Minors  being  required  to  perform  militia  duty,  it  is  provided  that  the  fines 
and  penalties  incurred  by  minors  and  apprentices,  for  the  breach  and  neglect  of 
their  duty,  in  any  particular  service  by  law  required  of  them,  shall  be  paid  by 
the  parent,  guardian  or  master. — Act  of  1818  j  Frin.  Dig.  591. 
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1.  The  inferior  courts  of  said  State,  sitting  as  courts  of  ordinary,  shall  have 
full  power  to  appoint  guardians  for  the  persons  and  estates  of  all  idiots,  lunatics, 
and  persons  insane  ;  and  it  is  hereby  made  the  duty  of  said  courts,  to  require 
bond  and  good  security  from  all  guardians  appointed  in  pursuance  of  this  act, 
for  the  faithful  discharge  of  their  duties;  and  said  courts  are  hereby  vested 
^vith  full  power  to  remove  any  guardian  who  shall  fail  or  refuse  to  manage  the 
person  or  property  of  such  idiot,  lunatic,  or  person  insane,  in  a  proper  manner. 

2.  All  guardians  appointed  by  this  act,  shall  be  compelled  within  three 
months  after  their  appointment,  to  make  an  inventory  of  the  estate  of  their 
ward,  and  cause  the  same  to  be  appraised,  as  the  law  directs  in  cases  of  de- 
ceased persons'  estates,  and  return  the  same  on  oath  to  said  court. 

3.  When  it  shall  appear  to  said  court,  that  a  sale  of  all  or  some  part  of  the 
estate  of  such  idiot,  lunatic,  or  insane  person,  is  necessary  for  their  support, 
or  the  payment  of  debts,  it  shall  be  the  duty  of  said  court  to  order  such  sales, 
and  to  authorise  and  compel  said  guardian  or  guardians  to  make  titles  to  said 
property. 

4.  The  wife  of  such  idiot,  lunatic,  or  insane  person,  (if  he  be  married,) 
shall  be  entitled  to  the  guardianship  of  her  husband's  person  and  property  ; 
providedj  she  comply  with  the  requisitions  of  this  act,  (reserving  to  said  court 
the  right  of  joining  other  persons  with  her  in  said  guardianship,  at  their  dis- 
cretion.) 

5.  All  guardians  who  may  be  appointed  under  and  by  virtue  of  this  act,  shall 
be  bound  to  make  to  said  court,  annual  returns  of  their  actings  and  doino;s, 
with  person  and  property  of  their  wards. 

6.  Where  a  married  woman  under  this  law,  shall  receive  the  guardianship 
of  her  husband's  person,  goods  and  effects,  the  bond  so  given  by  her  as  guard- 
ian, shall  be  good  and  valid  in  law,  to  all  intents  and  purposes. — Act  of  1818  ; 
Frin.  Dig.  243. 

5.  That  in  all  cases  hereafter,  letters  of  guardianship  shall  only  be  granted 
by  the  court  of  ordinary  of  the  county  where  the  minor  or  ward  resided  at 
the  time  application  for  letters  of  guardianship  is  made,  if  said  minor  or  ward 
reside  in  this  State. — Act  of  1839  ;  pamp.  p.  39. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful 
for  the  guardian  of  any  minor,  child  or  children,  residing  out  of  the  State  of 
Georgia,  who  may  have  been  appointed  and  qualified  as  such  guardian  in  the 
state  where  such  minor  or  minors  reside,  to  ask,  demand,  receive,  have  and 
recover  by  due  course  of  law,  from  any  executor,  administrator  or  guardian, 
now  appointed  and  qualified,  or  that  may  hereafter  be  appointed  and  quali- 
fied in  the  State  of  Georgia,  any  and  all  property,  real,  personal,  or  mixed,  of 
what  kirjid  soever,  belonging  to  said  minor,  child  or  children,  or  to  which  the}'' 
may  be  entitled,  whether  by  gift,  grant,  devise,  bequest  or  inheritance,  unless 
the  same  be  contrary  to  the  terms,  conditions  or  limitations  of  such  grant,  de- 
vise or  bequest ;  Provided,  that  such  minor  resident,  shall  first  exhibit  to  the 
justices  of  the  inferior  court,  when  sitting  for  ordinary  purposes  of  the  county 
in  which  such  executor,  administrator  or  resident  guardian  may  reside,  or  in 
which  their  administration  or  guardianship  may  be  pending,  satisfactory  evi- 
dence that  he  or  she  is  such  guardian,  and  has  given  bond  and  security  to  the 
proper  authority  in  the  state  where  such  minor  or  minors  may  reside,  for  the 
faithful  execution  of  such  guardianship,  in  double  the  amount  of  the  value  of 
the  property  in  question,  over  and  above  the  sum  in  which  the  said  guardian 
may  be  bound  for  the  guardianship  of  property  then  being  in  the  state  in  which 
he  may  reside. 

2.  That  the  evidence  which  the  said  justices  of  the  inferior  court,  sitting  for 
ordinary  purposes,  shall  require  under  the  foregoing  section  of  this  act,  shall 
be  an  exemplification  from  the  records  of  the  court  in  such  other  state,  where- 
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in  such  guardianship  was  granted,  of  all  papers  appertaining  thereto,  the  certi- 
ficate of  the  clerk  of  said  court  (or  ordinary,  or  judge  of  probates  where  there 
is  no  clerk)  setting  forth  the  sum  in  which  such  guardian  hath  given  bond 
and  security  in  that  court,  over  and  above  the  amount  required  by  law  for  the 
guardianship  of  property  already  being  in  that  State,  and  affirming  the  suffi- 
ciency of  the  security  to  the  guardianship  bond,  authenticated  agreeably  to  the 
act  of  Congress  in  such  cases  made  and  provided,  which  shall  be  recorded  and 
filed  in  the  office  of  the  clerk  of  said  court,  and  upon  the  exhibition  thereof,  to 
the  said  justices,  sitting  for  ordinary  purposes,  at  a  regular  term,  and  proof  of 
twenty  days'  notice  of  application  to  be  then  made,  having  been  given  to  the 
opposite  party,  the  said  court  shall  pass  an  order,  requiring  the  executor,  ad- 
ministrator, or  resident  guardian,  so  notified,  to  pay  over  and  deliver  to  said 
non-resident  guardian,  all  the  property,  real,  personal  and  mixed,  of  what  kind 
soever,  to  his  ward  or  wards,  belonging  and  being  in  his  or  their  hands  :  and  a 
receipt  therefor,  with  a  schedule  thereof,  signed  by  said  non-resident  guardian, 
shall  be  delivered  to  said  executor,  administrator,  or  resident  guardian,  and 
shall  be  a  sufficient  voucher  to  the  said  court  in  settlement  or  final  return  ;  and 
a  duplicate  of  said  receipt  and  schedule  shall  be  delivered  to  said  court,  and 
filed  and  recorded  in  said  office. 

3.  That  it  shall  and  may  be  lawful  for  said  court  to  enforce  such  order  as 
provided  in  the  second  section  of  this  act,  as  in  other  cases  ;  but  said  non- 
resident guardian  may  also,  after  the  obtaining  of  such  order,  sue  for  and 
recover  from  such  executor,  administrator,  or  resident  guardian,  at  law  or  in 
equity,  any  and  all  such  property  not  so  delivered,  and  all  moneys  due,  wasted 
or  invested  ;  and  the  said  non-resident  guardian  may  remove  to  the  State  of 
his  ward's  residence  all  the  personal  property  so  removed  or  recovered. 

4.  That  the  said  justices  of  the  inferior  court,  sitting  for  ordinary  purposes, 
may,  in  their  discretion,  order  the  sale  of  any  real  estate  by  such  non-resident 
guardian,  as  in  other  cases. 

5.  That  the  benefits  of  this  act  shall  not  extend  to  the  citizens  of  any  other 
State  which  shall  not  have  passed,  or  shall  not  pass,  an  act  extending  the  like 
benefits  to  the  citizens  of  this  State,  and  that  a  certified  copy  of  this  act  be 
sent  by  the  executive  to  the  governor  of  each  of  the  United  States. — Act  of 
1837  ;  pamp.  p.  123. 

That  the  benefits,  advantages,  and  provisions  of  the  act  hereby  amended, 
(^ihe  above  act  of  1837,)  and  of  this  act,  shall  be  extended  to  the  guardians  of 
idiots  and  lunatics,  when  the  guardian  and  his  ward  reside  without  the  limits 
of  this  State,  on  the  terms  and  conditions  therein  specified. — Act  of  1838  ; 
pamp.  p.  113. 

That  from  and  after  the  passage  of  this  act,  deaf  and  dumb  persons  shall  be 
so  far  considered  idiots  in  law,  as  to  authorise  the  inferior  court  to  appoint 
guardians  for  such  deaf  and  dumb  persons,  on  the  application  of  such  deaf  and 
dumb  person,  or  any  person  or  persons  for  them  ;  Provided^  it  shall  be  made 
satisfactorily  to  appear  to  said  court  that  such  deaf  and  dumb  person  or  persons 
are  incapable  of  managing  his  or  h-er  estate,  or  his,  or  her,  or  themselves. — Act 
of  1840  ;  pamp.  p.  110. 

1.  All  guardians  which  may  be  appointed  in  this  State  after  the  passage  of 
this  act,  shall,  before  they  enter  upon  the  duties  of  their  appointment,  take 
before  the  court  by  whom  they  are  appointed,  the  following  oath  or  affirmation, 
to  wit :  "  I,  A  B,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I 
will  do  and  perform  the  duties  required  of  me  as  guardian  for  C  D,  orphan  of 
E  F,  deceased,  or  G  H,  idiot,  lunatic,  or  person  insane,  (as  the  case  may  be,) 
according  to  the  laws  of  this  State,  to  the  best  of  my  abilities  and  understand- 
ing ;  so  help  me  God."  And  shall,  in  addition  thereto,  give  bond  and  sufficient 
security  in  a  sum  double  the  amount  of  their  ward's  estate,  in  conformity  with 
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the  laws  now  in  force  in  this  State  ;  and  the  bond  so  taken  shall  be  so  attested 
by  the  clerk  of  the  court  of  ordinary,  or  his  deputy,  whose  duty  it  shall  be  to 
have  the  bond  so  taken  recorded  in  the  clerk^s  office  of  the  superior  court^  in  the 
county  in  which  it  may  be  taken^  and  filed  in  the  clerk's  office  of  the  court  of 
ordinary;  and  it  shall  be  lawful  for  the  clerk  of  the  court  of  ordinary  to  ask 
and  receive  from  such  guardian  the  same  fees  that  the  clerk  of  the  superior 
court  is  entitled  to  for  recording  deeds,  &c.,  for  having  such  bond  recorded. — 
Act  of  1820  ;  Prin.  Dig.  244. 

Guardian's  Bond, 
STATE  OF  GEORGIA,  )       Know  all   men   by  these  presents,  that  we, 

Houston  County.  (  Jamcs  SauTidersj  Julius  Smith  and  Robei^t  Ander- 
son^ securities,  are  held  and  firmly  bound  unto  the  justices  of  the 
Inferior  Court,  sitting  as  a  Court  of  Ordinary,  for  said  county,  and 
their  successors  in  office,  in  the  just  and  full  sum  of  ^w  thousand 
dollars,  for  the  payment  of  which  sum,  to  the  said  justices  of  the 
Inferior  Court,  sitting-  as  a  Court  of  Ordinary,  and  tlieir  successors  in 
office,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  tenth  day  of /wr?e,  eighteen  hundred  and  forty-six. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said 
James  Saunders  has  been,  this  day,  appointed  guardian  to  William 
Stiles,  orphan  of  John  Stiles,  (or  idiot,  lunatic,  insane,  or  deaf  and 
dumb  person,  as  the  case  may  be,)  now,  if  the  said  James  Saunders, 
do  well  and  truly  demean  himself  as  guardian,  as  aforesaid,  agreeably 
to  letters  of  guardianship,  bearing  even  date  herewith,  and  agreeably 
to  law,  in  such  case  made  and  provided,  the  above  obligation  to  be 
void  ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  >  J^^ES    SaunderS.    [L.  S.] 

acknowledged  in  open  court.  >  JuLIUS    SmiTH,  sec^ty.    |L.  S.J 

Bryant B.^Leggei.C.  CO.    )  RoBERT   AndeRSON,  5ec'/^//.  [L.  S.] 

Letters  of  Guardianship. 

STATE  OF  GEORGIA,  ^        -r»       ,      r.        .     r  ^  j-  r  ■^ 

Houston  County.        \      By  the  Court  01  Ordinary,  tor  said  county. 

To  James  Saunders,  of  said  county — greeting  : 
Whereas,  William  Stiles,  orphan  of  John  Stiles,  deceased,  (or  idiot, 
lunatic,  insane,  or  deaf  and  dumb  person,)  is  possessed,  in  his  own 
right,  of  a  considerable  estate,  by  means  whereof  the  power  of  grant- 
ing the  guardianship  of  the  said  William  Stiles,  to  us  is  known,  mani- 
festly, to  belong;  and  for  the  better  securing  the  estate,  and  more 
ample  maintenance  and  education  of  the  said  orphan,  and  from  the 
integrity  and  confidence  reposed  in  you,  we  do  hereby  commit  the 
tuition,  education  and  guardianship  of  the  said  Williain  Stiles,  to  you, 
the  said  James  Saunders,  you  assenting  thereto,  by  your  acceptance  of 
these  letters  :  herein  charging  3^ou,  that  you  maintain  and  cause  to 
be  educated,  said  orphan,  in  such  manner  as  shall  be  suitable  to  his 
interest  and  circumstances,  during  his  minorit}^,  and  that  you  inquire 
into  and  take  charge  of  his  estate,  both  real  and  personal,  and  all  other 
things  to  do,  which  by  law  you  ought  to  do,  for  your  said  ward  ;  of 
all  which,  a  true  and  perfect  account  you  shall  render,  to  the  first  term 
of  the  Court  of  Ordinary,  for  said  county,  in  every  year,  during  your 
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contiQuance  in  office  ;  and,  lastly,  we  do  hereby  constitute  and  appoint 
you,  the  said  James  Saunders^  guardian  of  the  aforesaid  William  Stiles, 
during  his  minority » 

Witness,  the  honorable  Edwin  M.  Clark,  one  of  the  Judges  of  said 
Court  of  Ordinary,  this  tenth  day  of  June,  one  thousand  eight 
hundred  and  forty -six, 

Bryant  B.  Legget,  C.  C.  0.  [L.  S.] 

From  and  immediately  after  the  passage  of  this  act,  whenever  any  property 
shall  descend  to  any  child  or  children,  whose  father  or  mother  shall  be  in 
life,  either  by  virtue  of  the  act  of  distribution,  or  of  any  will,  deed,  or  gift, 
such  child  or  children  shall  be  considered  orphans,  so  far  as  to  authorise  the 
court  of  ordinary,  executor,  or  administrator,  or  trustee,  as  the  case  may  be, 
to  withhold  such  property  from  such  natural  guardian  until  a  reasonable  se- 
curity be  given,  to  be  judged  of  by  the  court  of  ordinary,  for  the  faithful  per- 
formance of  said  trust  ;  and  pro  aided  further,  that  if  such  natural  guardian  shall 
fail  or  refuse  to  give  such  bond  and  security,  then  and  in  that  case  said  court 
may  appoint  some  other  fit  and  suitable  person  to  act  as  such,  first  compelling 
such  person  to  give  good  and  substantial  security,  as  is  now  required  in  other 
cases  of  guardianship. — Act  of  IS23  ;  Prin.  Dig.  247. 

That  from  and  after  the  passing  of  this  act,  the  justices  of  the  inferior  X!Ourts 
in  the  several  counties  in  this  State,  when  sitting  for  ordinary  purposes,  shall 
be  authorised  to  order  a  sale  of  any  part,  or  the  whole  of  the  real  estate  of 
any  orphan  or  orphans,  lunatic  or  idiot,  illegitimate  or  illegitimates,  upon  ap- 
plication of  the  executor  or  executors,  or  executrix,  administrator  or  admin- 
ors,  or  administratrix,  guardian  or  guardians,  where  it  is  fully  and  plainly 
appear  that  the  same  will  be  for  the  benefit  of  such  orphan  or  orphans,  idiot, 
or  lunatic,  illeo-itimate  or  illegitimates  under  the  same  rules  and  restrictions, 
as  are  by  law  pointed  out  for  the  sale  of  real  estates  of  testators  and  intes- 
tates.—^c/  of  1S27  ;  Prin.  Dig.  250. 

1.  That  guardians  may  exercise,  under  an  order  of  the  inferior  court  sitting 
for  ordinary  purposes,  a  sound  discretion  in  hiring  slaves  under  their  control, 
either  publicly  or  priv^ately,  as  may  be  most  conducive  to  the  safety  and  com- 
fort of  the  slaves,  and  the  permanent  interest  of  the  owners. 

2.  In  cases  in  which  it  mav  manifestly  comport  with  the  safety  and  com- 
fort of  the  slaves  and  the  interest  of  the  minors,  the  guardians  may  keep  them 
together,  and  have  them  employed  in  such  agricultural  or  other  operations  as 
said  guardians  may  deem  manifestly  expedient,  under  a  like  order  of  said 
court. 

3.  When  it  may  be  manifestly  expedient,  guardians  may  cause  plantations, 
or  any  part  of  them,  belonging  to  minors,  to  be  managed  and  cultivated  for 
their  benefit;  and  when  minors  may  not  be  possessed  of  lands  for  cultivation, 
their  guardians  may  apply  such  portion  of  theiir  disposable  funds  as  may  pro- 
perly be  applied  to  that  purpose,  to  the  purchase  of  such  reasonable  portion 
of  land  as  may  be  necessary  for  the  purposes  of  this  act,  or  they  may,  if  expe- 
dient, rent  lands  for  the  same  purpose,  under  a  like  order  of  said  court. 

4.  Guardians  shall  keep  regular  accounts  of  receipts  and  expenditures  in 
the  discharge  of  their  duties  under  this  act,  and  make  regular  returns  to  the 
justices  of  the  inferior  courts  sitting  for  ordinary  purposes,  as  required  by  the 
laws  which  are  or  hereafter  may  be  in  force  for  the  government  of  guardi- 
ans.—JLc^  of  1829  ;  Prin.  Big.  253. 

1.  From  and  after  the  passing  of  this  act  the  courts  of  ordinary  of  the  dif- 
ferent counties  of  this  State,  shall,  upon  the  petition  of  any  person,  supported 
by  his  or  her  affidavit,  setting  forth  that  any  other  person  is  an  idiot,  lunatic, 
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or  insane  person,  and  incapable  of  managing  his  or  her  affairs,  issue  a  com- 
mission, directed  to  any  twelve  discreet  and  proper  persons,  requiring  them  to 
examine,  by  inspection,  the  person  alleged  to  be  an  idiot,  lunatic,  or  insane 
person,  and  to  hear  and  examine  witnesses  upon  oath,  if  necessary,  as  to  his 
or  her  state  of  mind,  and  to  make  return  to  the  court  of  ordinary  whether  or 
not  the  said  person  be  an  idiot,  lunatic,  or  insane  person  ;  and  if  the  said  per- 
sons, so  appointed,  shall  return  the  said  person  to  be  an  idiot,  lunatic,  or  in- 
sane person,  the  court  of  ordinary  shall  appoint  a  guardian  for  such  person  in 
time  of  the  law  now  of  force :  Provided  always  that  the  commissioners  ap- 
pointed by  the  court,  as  aforesaid,  shall  take  an  oath  before  they  enter  upon 
the  discharge  of  the  dut}'  enjoined  upon  them  before  some  proper  magistrate 
of  this  State,  or  of  the  State  where  the  examination  may  take  place,  "  well 
and  truly  to  execute  the  said  commission  to  the  best  of  their  skill  and  abil- 
ity :"  and  provided  also,  that  one  of  the  commissioners  acting  under  the  said 
commission  shall  be  a  physician. 

2.  The  person  applying  for  said  commission  shall  give  at  least  ten  days' 
notice  in  writing  of  his  or  her  intended  application,  to  the  nearest  adult  rela- 
tive or  relations  of  the  person  alleged  to  be  an  idiot,  lunatic,  or  insane  person, 
not  exceeding  three  in  number,  before  the  court  shall  issue  said  commission ; 
but  if  there  be  no  relative  of  such  person  within  this  State,  the  court  may  is- 
sue such  commission  without  such  notice  being  given. 

3.  In  case  the  person  making  the  application  aforesaid,  or  any  relation,  or 
friend  of  the  person  alleged  to  be  an  idiot,  lunatic,  or  insane  person,  shall  be 
dissatisfied  with  the  report  made  by  the  said  commissioners,  such  person  may, 
upon  paying  all  costs,  and  giving  security  for  all  future  costs,  within  four  days 
after  such  report  is  acted  upon  by  the  court  of  ordinary,  enter  an  appeal  to 
the  superior  court  of  the  county,  where  the  sanity  or  insanity  of  the  person 
shall  be  tried  by  a  special  jury,  selected  as  in  other  cases  ;  but  the  guardian 
appointed  by  the  court  of  ordinary  shall  act  as  such  till  the  matter  is  deter- 
mined in  the  superior  court. 

4.  If  the  commissioners  shall  report  the  person  an  idiot,  lunatic,  or  insane 
person,  the  costs  of  the  proceeding  shall  be  fixed  by  the  court  of  ordinary  in 
their  discretion,  and  shall  be  paid  out  of  the  estate  of  such  person  ;  but  if  the 
commissioners  report  that  the  person  is  neither  an  idiot,  lunatic,  nor  insane 
person,  the  costs  shall  be  borne  by  the  person  who  applied  for  said  commis- 
sion.—^c^  of  1834 ;  Prin.  Dig,  254. 

To  alter  and  amend  the  first  section  of  an  act,  passed  22d  December,  1834, 
to  "  authorise  the  courts  of  ordinary  of  the  different  counties  of  this  State  to 
issue  commissions  of  lunacy,  and  to  regulate  proceedings  thereon,"  so  as  to 
increase  the  number  of  persons  to  whom  said  commission  shall  issue. 

Whereas,  said  first  section  directs  the  issue  of  a  commission,  directed  to  any 
twelve  discreet  and  proper  persons  ;  and  whereas,  it  is  often  impracticable 
to  procure  the  attendance  of  said  twelve  persons — for  remedy  whereof, 

That  said  commission  shall  be  issued  as  mentioned  in  said  act,  directed  to  any 
EIGHTEEN  discreet  and  proper  persons,  requiring  them  to  attend  at  such  time 
and  place  as  shall  be  mentioned  in  said  commission,  within  the  county  where 
such  commission  shall  issue  :  and  any  twelve  of  them  to  examine  by  inspec- 
tion the  person  alleged  to  be  an  idiot,  lunatic,  or  insane  person,  and  act  upon 
said  case  as  directed  in  said  act. — Act  of  1838  ;  pump, p.  146. 

Notice, 
STATE  OF  GEORGIA,  ^  To    Samuel    Doe,  of  said  county,   brother  of 

Houston  County.         ^      John  DoB,  an  alleged  idiot,  of  said  county. 
You  are  hereby  notifi^ed,  that  I  shall  apply  to  the  honorable  inferior 
18 
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• 
court,  when  sitting"  as  a  court  of  ordinary  for  said  count}^,  on  the  first 
Monday  in  March  next,  for  a  commission  to  issue,  in  terms  of  the 
statute,  in  such  case  made  and  provided,  to  examine  and  report  to  said 
court,  as  to  the  idiocy  of  John  Doe,  of  said  county  ;  and  his  inability  to 
manage  his  affairs,  and  move[said  court  for'the  appointment  of  a  guard- 
ian for  said  idiot,  John  Doe  ;  this  February  1,  1846. 

Richard  Roe. 
Petition, 
STATE  OF  GEORGIA,  ^  To  the  honorable  Inferior  Court,  of  said  county, 
Houston  County.         ^       when  sitting  for  ordinary  purposes. 
The  petition  of  Richard  Roe,  respectfully  showeth,  that  John  Doe, 
of  said  county,  is,  as  your  petitioner  is  informed,  and  verily  believes, 
an  idiot;  and  as  such  is  incapable  of  managing  his  affairs.     That  said 
John  Doe,  has  considerable  property,  both  real  and  personal,  which  is 
exposed  and  liable  to  be  wasted  ;  wherefore,  your  petitioner  prays  the 
issuing  of  a  commission,  agreeably  to  the  statute,  in   such   case  made 
and  provided,  that  the  commissioners  in  said  commission  named,  may 
examine  said  John  Doe,  as  to  his  alleged  idiocy,  and  that  a  guardian 
may  be  appointed  for  said  John  Doe ;  and  as  in  duty  bound,  your 
petitioner  will  ever  pray,  &c.  Simon  Wake,  PeVr^s  JltVy, 

In  person  appeared  before  me,  James  Mack,  a  Justice  of  the  Peace, 
in  and  for  said  county,  Richard  Roe,  the  petitioner  in  the  foregoing 
petition,  who  being  duly  sworn,  deposeth  and  saith,  that  the  facts, 
contained  in  the  foregoing  petition,  are  just  and  true  as  they  are 
therein  stated,  to  the  best  of  his  knowledge  and  belief. 

Sworn  to  and  subscribed,  ^ 

before  me,  this  February  1,  1816.  V  RICHARD  ROE. 

James  Mack,  J.  P.  j 

Commission. 

STATE  OF  GEORGIA,  J 

Houston  County.       \      %  the  Court  of  Ordinary,  of  said  county. 

To  James  Roberts,  M.  D.,  Henry  Jones,  Willis  Adams,  John  K.  Ross, 
Samuel  Blow,  Peter  West,  Robert  JYorth,  Joseph  Bass,  Eli  Stone,  Roger 
Stevjart,  Charles  V.  Broicn,  Hezekiah   Williams,  James  Hass,  Peter 
Stone,  Edward  Banks,  William  Hill,  Jonas  Fox  and  Timothy  Rainy. 
Whereas,   it   is   represented  to  our  said    court,   by  the  petition  of 
Richard  Roe,  that  John  Doe,  of  said  county,  is  an  idiot,   incapable  of 
managing  his  affairs;  and  that  said  John  Doe,  is  entitled  to  consider- 
able estate,  both  real  and  personal ;  and  whereas,  said  petitioner  prays 
the  appointment  of  a  guardian  for  said  John  Doe  :  you,  or  any  twelve 
of  you,  are,  therefore,  hereby  authorised  to  have  brought  before  you, 
at  such  time  and  place,  in  said  county,  as  you  may  deem  fit  and  pro- 
per, the  person  of  the  said  John  Doe,  and   after  your  being  sworn,  to 
proceed  to  examine,  by  inspection,  said  John  Doe,  as  to  his  alleged 
idiocy,  and  to  examine  witnesses,  to  the  alleged  fact,  upon  oath,  if 
necessary,  and  make  your  return  to  the  said  court  of  ordinary,  to  be 
held  in  and  for  said  county,   on  the  first  Monday  in  May  next,  that 
such  other  and  further  order  may  be  made  in  the  case,  as  to  right  and 
justice  shall  appertain. 

Witness,  the  honorable  Edwin  M.  Clark,  one  of  the  judges  of  said 
court,  this  March  2,  1846. 

Bryant  B.  Legget,  C.  C.  0.  [L.  S.] 
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Justice's  Certificate  on  the  back  of  the  Commission, 

I  hereby  certify  that  the  Commissioners,  James  Roberts^  M.  D., 
Henry  Jones,  Willis  Mams,  John  K,  Ross,  Samuel  Blow,  Peter  West, 
Robert  JVorth,  Josepli  Bass,  Eli  Stone,  Roger  Stewart,  Charles  V. 
Brown,  and  Hezelnah  Williams,  were  by  me  duly  sworn  to  the  execu- 
tion of  the  within  commission. 

Given  under  my  hand  and  official  signature,  this  March  2,  1846. 

James  Mack,  J.  P. 

Return  of  Commissioners, 
STATE  OF  GEORGIA,  ^  To  the  honorable  Court   of  Ordinary,  of  said 

Houston  County.  r        rniintv 

By  virtue  of  the  commission,  to  us  directed,  bearing  date  the  second 
day  of  March,  in  the  year  of  our  Lord  eighteen  hundred  ?a\d  forty -six, 
we,  the  undersigned  commissioners,  after  being  sworn,  have  caused 
John  Doe,  the  person  alleged  to  be  an  idiot,  in  said  commission,  to 
come  before  us,  at  Perry,  in  said  county,  on  this,  the  tenth  day  of 
Jipril,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-six  ;  and, 
after  the  inspection  and  examination  of  said  John  Doe,  by  us  ;  and, 
after  the  examination,  upon  oath,  of  Richard  Smith  and  Patsey  Crane, 
touching  the  idiocy  of  said  John  Doe,  we  do  believe  and  declare,  that 
said  John  Doe  is  an  idiot,  and  is  incapable  of  managing  his  affairs ;  all 
which  is  respectfully  submitted. 

Given  under  our  hands,  this  March  5,  1846. 


1.  James  Roberts,  M.  T),f 


2.  Henry  Jones, 

3.  Willis  Adams, 

4.  John  K.  Ross, 

5.  Samuel  Blow, 

6.  Peter  West, 


} 
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O        7.  Robert  North, 

0         8.  Joseph  Bass, 

i         9.  Eli  Stone, 

^^  10.  Roger  Stewart, 

§  11.  Charles  V.  Brown, 

^  12.  Hezekiah  Williams, 

Order, 

It  appearing  to  the  court,  by  the  return  of  the  commissioners  ap- 
pointed for  that  purpose,  that  John  Doe,  of  said  county,  is  an  idiot, 
and  that  he  is  incapable  of  managing  his  affairs.  And  it  also  appear- 
ing, that  said  John  Doe  is  entitled  to  considerable  property,  both  real 
and  personal ;  on  motion,  it  is,  therefore,  ordered,  that  Spencer  Brim, 
of  said  county,  be,  and  he  is  hereby,  appointed  guardian  of  the  person 
and  property  of  said  John  Doe  ;  and  that  letters  of  guardianship  issue 
to  said  Spencer  Brim,  upon  his  giving  bond  and  security,  in  the  sum 
of  one  thousand  dollars,  well  and  truly,  to  perform  all  and  singular  the 
duties  required  of  him,  as  guardian  of  said  John  Doe,  and  taking  the 
oath  prescribed  by  the  statute  in  such  case  made  and  provided  ;  and 
it  is  further  ordered,  that  the  proceedings  in  the  case  be  recorded. 

Appeal  Bond, 

STATE  OF  GEORGIA— HO  C7SrOiY  COUNTY. 

In  the  matter  of  the  appointment  of  a  guardian,  for  the  person  and 
property  of  John  Doe,  of  said  county,  who  is  alleged  to  be  an  idiot, 

Samuel  Doe,  of  said  county,  the  brother  of  said  John  Doe,  being  dis- 
satisfied with  the  judgment  of  the  court  of  ordinary,  as  pronounced  in 
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this  case,  and  having-  paid  all  costs  and  demanded  an  appeal,  brings 
Caleb  Murphy,  and  tenders  him  as  his  security  for  all  future  costs, 
which  rnay  he  incurred  in  the  case  ;  and  they,  the  said  Samuel  Doe 
and  Caleb  Murphy ,  acknowledge  themselves,  jointly  and  severally, 
bound  for  the  payment  of  all  future  costs  in  said  case. 

In  testimony  whereof,  they  have  hereunto  set  their  hands  and  seals, 
this  March  5,  1846.  Samuel  Doe.  [L.  S.] 

Tested  and  approved,  by  Caleb  Murphy,  secHy,  [L.  S.] 

Bryant's.  Legget,  C.  C,  0. 

Issue, 

And  now,  at  this  term,  comes  Samuel  Doe,  brother  of  John  Doe,  of 
said  county,  who  is  alleged  to  be  an  idiot,  and  for  whom  Spencer  Brim, 
has  been  appointed  guardian,  upon  the  return  of  a  commission  of 
idiocy,  issued  from  the  court  of  ordinary  of  said  county,  and  says,  that 
said  John  Doe  is  not  an  idiot,  but  that  said  John  Doe  is  possessed  of 
sufficient  discretion  and  understanding  to  manage,  properly,  his  affairs; 
and  of  this  he  puts  himself  upon  the  country,  &c. 

Stephen  Kelly,  ^tt^y  pro  ApH. 

And  the  said  Spencer  Brim,  appointed  guardian  of  said  John  Doe, 
comes  and  says,  that  said  John  Doe  is  an  idiot,  and  is  incapable  of 
managing  his  affairs,  and  doth  the  like,  &c. 

Simon  Wake,  Atf^y  pro  Guar^n, 

Verdict, 

We,  the  jury,  find  in  favor  of  the  return,  made  to  the  Court  of  Or- 
dinary, by  the  commissioners  appointed  to  ascertain  the  idiocy  oi  John 
Doe,  the  person  therein  named.  Ralph  Sykes,  Foreman, 

Judgment, 

Whereupon,  it  is  considered  by  the  court,  that  the  proceedings  in 
the  honorable  Court  of  Ordinary,  touching  the  appointment  of  Spencer 
Brim,  guardian  to  John  Doe,  of  said  county,  an  idiot,  be,  and  they  are 
hereby  confirmed  and  established,  and  made  the  order  and  judgment 
of  this  court.  And  it  is  further  ordered,  that  said  Samuel  Doe,  ap- 
pellant, and  his  security  Caleb  Murphy,  pay  ten  dollars  cindjifty  cents, 
the  costs  of  appeal ;  and  said  Samuel  Doe,  in  mercy,  &c.  Judgment 
signed  this  May  10,  1846.  Simon  Wake,  Jltt^y  pro  Guar^n. 

1.  From  and  after  the  passage  of  this  Act,  if  any  guardian  heretofore  ap- 
pointed, or  hereafter  to  be  appointed,  to  any  minor  or  minors,  insane  person, 
or  lunatic,  should  be  desirous  of  obtaining  letters  dismissory  from  such  guard- 
ianship, it  shall  and  may  be  lawful  for  such  guardian  to  apply  to  the  Court  of 
Ordinary  whence  his  letters  issued,  and  obtain  an  order  msi,  requiring  all  per- 
sons concerned  to  appear  at  the  next  term  of  said  court,  to  show  cause  why 
he,  she,  or  they  should  not  be  dismissed  from  said  guardianship. 

Citation, 
STATE  OF  GEORGIA,  ^  Present,  the  honoi-able  Edwin   M,   Clark,  Asa 

Houston  County.        ^      Boyle  and  John  Willing,  Judges  of  said  Court. 

John  Doe,  guardian  of  Richard  Roe,  a  minor,  of  said  county,  having 
applied  to  the  court  for  letters  of  dismission  from  the  guardianship  of 
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said  minor;  it  is,  therefore,  ordered,  that  all  persons  concerned  be 
and  appear  at  the  next  term  of  said  court,  to  be  held  on  the  first  Mon- 
day in  March  next,  and  show  cause  (if  any  they  can)  why  said  John 
Doe  should  not  be  dismissed  from  said  guardianship. 

A  true  extract  from  the  minutes  of  said  court ,  January  6,  1846. 

Bryant  B.  Legget,  C.  C.  O. 

2.  It  shall  be  the  duty  of  any  guardian,  so  obtaining  such  order  nisi^  to  pub- 
lish the  same  for  forty  days  in  one  or  more  of  the  public  gazettes  of  this  State 
having  the  most  extensive  circulation  in  the  county  where  the  application  is 
made  ;  and  when  it  shall  be  shown  to  the  court  that  such  publication  has  been 
made,  it  shall  be  the  duty  of  said  court  strictly  to  examine  the  returns,  accounts 
and  vouchers  of  such  guardian,  and  take  such  further  order,  or  grant  letters 
dismissory,  as  the  circumstances  of  the  case  may  require. 

3.  Whenever  it  shall  be  found  that  any  guardian  applying  to  be  dismissed 
tinder  the  provisions  of  this  Act  shall  have  in  his  or  her  hands  any  money,  pro- 
perty or  effects  belonging  to  his  or  her  ward  or  wards,  the  same  shall  be  deli- 
vered to  the  Court  of  Ordinary,  who,  by  their  clerk,  or  such  other  person  as  the 
court  may  deem  proper,  willing  to  accept  the  same,  shall  take  charge  thereof, 
and  manage  the  same  for  the  benefit  of  such  minor,  lunatic,  or  insane  person, 
until  the  appointment  of  another  guardian. 

4.  Whenever  it  shall  become  necessary  for  any  clerk  of  the  Court  of  Ordi- 
nary to  take  upon  himself  the  duty  of  guardian,  as  aforesaid,  he  shall  give  bond 
and  security  for  the  faithful  discharge  of  his  duty,  as  in  ordinary  cases  of  guard- 
ianship. 

5.  After  the  passing  of  this  Act,  it  shall  be  the  duty  of  the  Court  of  Ordi- 
nary to  require  of  all  guardians  good  and  sufficient  security  for  the  faithful  dis- 
charge of  their  duty  as  guardians,  in  a  sum  double  the  supposed  value  of  the 
property  belonging  to  said  ward  or  wards,  payable  to  the  Inferior  Court,  sitting 
as  a  Court  of  Ordinary. — Act  of  1826  ;  Frin.  Dig.  249. 

Note. — The  Compiler  makes  the  following  extracts  from  note  B  by  Judge  Schley  :  A 
guardian  is  one  appointed  by  the  wisdom  and  policy  of  the  law,  to  take  care  of  a  person  and 
his  affairs,  who,  by  reason  of  imbecility  and  want  of  understanding,  is  incapable  of  acting 
for  his  own  interest. — 3  Bac,  Abr.  401.  There  are  several  kinds  of  guardians  known  to 
the  English  law,  which  may  be  referred  to  the  following  heads,  viz  :  1.  guardians  by  the 
common  law,  of  which  there  are  four  kinds,  i.  e.,  1.  guardian  in  chivalry,  2.  goardian  by 
nature,  3.  guardian  in  socage,  4.  guardian  by  reason  of  nurture.  2d,  guardian  by  custom, 
and  3(i,  guardian  by  statute. — -Co.  Lit.  88,  b.  3  Bac.  Abr.  402.  But  besides  the  several 
kinds  of  guardians  above  enumerated  and  mentioned  by  Lord  Coke,  there  are  four  others 
not  noticed  by  him,  and  not  properly  referrable  to  either  of  the  above-mentioned  heads. 
These  are,  1.  guardians  by  election  of  the  infant,  2.  guardians  by  appointment  of  the 
Lord  Chancellor,  3.  guardians  by  appointment  of  the  ecclesiastical  court,  4.  guardians  ad 
litem. 

There  are  various  kinds  of  guardians  known  to  the  English  law,  all  of  which  still  exist 
in  England,  except  guardian  in  chivalry.  But  in  Georgia,  we  have  neither  guardian  in 
chivalry,  nor  guardian  in  socage,  nor  guardian  by  nurture,  nor  guardian  by  custom,  nor 
guardian  by  appointment  of  the  Chancellor,  nor  of  the  spiritual  court. 

The  only  guardians  known  in  Georgia,  are,  L  guardians  by  nature,  2.  guardians  by  stat- 
ute, 3.  guardians  by  election,  4.  guardians  ad  litem,  5.  guardians  by  appointment  of  the 
ordinary. 

One. — A  guardian  by  nature,  in  this  country,  differs  widely  from  such  guardian  in 
England.  In  that  country  it  extends  only  to  the  eldest  male  child  :  he  alone,  being  heir 
apparent.  In  Georgia,  it  extends  to  all  the  children,  males  and  females  ;  for  all  of  them 
are  heirs  apparent.  During  the  lifetime  therefore  of  the  father,  no  other  kind  of  guardian- 
ship can  exist  over  the  person  of  the  infant:  and  if  such  father  die  without  appointing  a 
statutory  guardian,  either  by  deed  or  will,  then  the  mother  is  the  natural  guardian  of  her 
children,  and  has  a  right  to  the  possession  and  custody  of  their  persons,  until  the  age  of 
twenty-one  years,  in  the  same  manner  that  their  father  had.  There  seems  to  be  a  contra- 
riety of  opinion  in  the  books,  as  regards  this  right  of  the  mother  to  the  custody  of  her  chil- 
dren ;  and  I  have  seen  no  decided  case  which  has  settled  the  principle.  Lord  Coke  favors 
her  right  to  such  custody,  against  every  person  except  the  guardian  in  chivalry. — 2  Co.  38, 
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b.  Co.  Lit.  84,  a.  b.  And  Mr.  Hargrave,  in  his  notes  to  the  fifth  chapter  of  the  second  book 
of  Coke  upon  Littleton  88,  b.  note  66,  may  be  clearly  understood  to  say,  that  the  mother 
has  this  right.  He  also  adverts  to  the  various  opinions  on  this  subject,  and  endeavors  to 
reconcile  or  explain  them.  On  the  other  hand,  Mr.  Reeve,  in  his  domestic  relations,  page 
^20,  declares  that,  "  the  mother  has  no  right  to  the  person  of  her  child,  as  the  father  has." 
He  however  cites  no  authority  for  this  opinion  :  and  chief  baron  Comyn,  in  his  digest,  holds 
the  same  doctrine, — 3  Com.  Dig.  416.  There  being  then  this  difference  of  opinion  in  the 
books,  it  may  not  be  improper  to  take  a  short  view  of  the  subject  in  order  to  come  to  some 
correct  conclusion. 

It  is  clearly  admitted  on  all  hands,  that  the  father  is  the  natural  guardian  of  his  heir  ap' 
parent  in  England,  and  as  such,  has  a  right  to  the  custody  of  the  person  of  such  heir,  even 
against  the  guardian  in  chivalry;  and  that  if  the  father  die  without  assigning  a  guardian  to 
such  infant,  the  mother,  as  the  next  entitled,  becomes  the  natural  guardian  of  such  infzint. 
If  then  she  be  the  natural  guardian,  she  must  of  course  be  vested  with  all  the  rights  and 
powers  incident  to  such  trust.  The  mother  cannot  be  natural  guardian  when  the  infant  has'' 
a  guardian  in  chivalry,  because,  as  against  such  guardian,  the  mother  is  not  entitled  to  the 
possession  of  the  heir.  There  being,  however,  no  such  person  as  guardian  in  chivalry 
now,  even  in  England,  the  mother  will  of  course  be  guardian  by  nature,  after  the  father's 
death  :  and,  if  she  be  such  guardian,  it  follows  as  a  necessary  consequence  that  she  is  en- 
titled to  the  custody  of  the  heir,  this  being  the  only  power  such  guardian  has.  But  be- 
sides these  reasons,  is  it  not  more  conformable  to  the  order  of  nature,  that  the  mother 
should  have  the  custody  and  management  of  the  persons  of  her  children,  than  that  they 
should  be  taken  from  her,  and  committed  to  a  stranger,  or  to  one  remotely  connected  to 
them  by  the  ties  of  consanguinity  .'  Mr.  Reeve  admits  that,  "  when  there  is  a  mother,  it  is 
not,  of  course,  the  duty  of  the  court  to  appoint  a  guardian  ;  for  she  will  remain  guardian 
until  one  is  appointed." — Ibid.  But  I  would  rather  say  that  when  there  is  a  mother,  she 
is  by  law,  and  /M/-e  natures,  the  natural  guardian  of  all  her  children  :  (all  being  heirs  appa- 
rent in  Georgia  :)  and  being  so,  the  court  has  no  power  or  authority  to  take  the  children 
from  her,  and  commit  them  to  another,  except  perhaps  under  particular  circumstances :  as 
for  example,  if  the  mother  should  be  idiot,  lunatic,  or  of  unsound  mind  :  or,  if  she  should 
be  so  immoral  and  abandoned  in  her  habits,  and  course  of  life,  as  to  render  her  an  improper 
person  to  bring  up  her  children  in  a  proper  manner.  In  any  of  these,  or  other  similar 
cases,  standing  on  the  same  foot  of  reason  and  propriety,  I  apprehend  the  court  of  ordinary 
in  this  State,  would  have  the  right  to  commit  the  custody  and  management  of  the  children, 
to  a  guardian  appointed  by  them,  who  would  be  better  qualified  to  do  justice  to  such  chil- 
dren. 

If  the  children  have  sufficient  property,  they  must  be  supported  out  of  it,  for,  the  mother 
is  not  bound  to  support  them  as  the  father  is.  If  they  have  no  property,  or  not  enough  for 
the  income  thereof  to  support  and  educate  them,  then  and  in  that  event  the  court  of  ordi- 
nary may  bind  them  out,  unless  the  mother  will  consent  to  support  and  educate  them 
herself.— Prin.  Dig.  219,  232. 

As  regards  the  custody  of  all  the  other  children,  except  the  heir  apparent,  in  England,  it 
would  seem,  that  before  the  4  and  5  P.  and  M.  ch.  8,  the  father  and  mother  had  no  right  to 
it  atler  the  age  of  fourteen  years,  when  the  guardianship  by  nurture  terminated  ;  and,  that 
after  that  age,  such  infant  might  elect  a  guardian,  unless  the  law  had  provided  one  by 
reason  of  tenure.  This  statute,  however,  gives  to  the  father,  and  after  his  death  to  the 
mother,  the  custody  of  the /emaZe  children  until  the  age  of  sixteen  years;  and  this  custody 
is  inseparable  from  the  person  of  the  mother,  for,  if  she  marries,  it  shall  not  vest  in  her 
husband. — 3  Com.  Dig.  417.  Afterwards  by  the  12  Cha.  II,  ch.  24,  sec.  8  and  9,  the  custody 
of  a/Z  the  children,  both  male  and  female,  is  given  to.  the  father  until  their  full  age  of 
twenty-one  y^ars.  Thus  it  would  seem,  that  the  parliament,  pursuing  the  dictates  of  nature, 
were  disposed  to  give  to  the  parents,  the  custody  and  possession  of  all  their  children,  of 
which,  by  the  unnatural  rule  of  the  common  law,  they  might  have  been  deprived,  except 
only  in  the  case  of  the  heir  apparent.— 3  Com.  Dig.  447. 

Upon  the  whole  then,  I  think  w^e  may  fairly  conclude,  that  the  mother  as  natural 
guardian  is  entitled  to  the  possession  and  control  of  all  her  children,,  until  they  attain  the 
age  of  twenty-one  years,  unless  they  be  so  poor  a?  to  render  it  necessary  for  the  court  to 
bind  them  out  under  the  statutes  of  Georgia. — Prin.  Dig.  229. 

There  is  also  another  important  difference  between  a  natural  guardian  in  England,  and  in 
this  country.  There,  his  authority  extends  only  to  the  person  of  the  infant;  here,  it  ex- 
tends also  to  his  estate.  But  whether  he  possessed  this  power  over  the  estate  anterior  to 
the  year  1823  is  a  question  yet  to  be  decided.  I  am  disposed  to  think  that  he  did  not ;  and 
that,  therefore,  the  payment  of  a  legacy  left  to  a  child,  or  of  his  distributive  sh^re  of  an 
estate,  to  the  father  of  such  child  as  natural  guardian,  would  not  relieve  an  executor  or 
administrator  from  liability  to  pay  it  over  again  to  the  infant,  if  the  natural  guardian  should 
become  insolvent.  This  is  clearly  the  English  law,  and  it  was  not  altered  by  any  statute 
of  Georgia  until  the  act  of  1823. — Prin.  Dig.  247.  This  statute,  it  is  true,  seems  to  take  for 
granted,  that  the  natural  guardian  had  a  right  to  the  possession  and  management  of  the 
infantas  property^  and  then  goes  on  to  authorise  an  executor^  administrator,  or  tTustee>  to.  - 
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withhold  the  estate  of  such  infant  from  the  natural  guardian  until  he  shall  give  bond  and 
security.  The  legislature,  I  apprehend,  has  misconceived  the  law  in  this  regard.  Be  this 
however  as  it  may,  the  statute  has  settled  the  question  for  the  future,  and  the  natural 
guardian  is  now  entitled  to  the  custody  of  the  property,  provided  he  complies  with  the 
statute,  by  giving  bond  and  security  as  other  guardians.  But  if  such  natural  guardian 
(whether  father  or  mother)  fail  or  refuse  to  do  so,  then  the  court  of  ordinary  may  appoint 
some  other  fit  and  proper  person  to  act  as  guardian,  who,  on  complying  with  the  requisi- 
tions of  the  statute,  will  be  entitled  to  the  possession  and  management  of  tlie  estate  of  the 
infant.  The  person,  however,  of  such  infant  still  belongs  to  the  natural  guardian. — Act 
of  1S23;  Prin.  Dig.  547  &  248. 

Two. —  Guardian  by  statute. — This  species  of  guardianship  is  by  virtue  of  4  and  5  P. 
and  M.  ch.  S,  Ap.  No.  1,  and  the  12  Cha  11.,  ch.  24,  post.  No.  7G.  The  first  of  these  gives 
to  the  father  and  mother  the  custody  and  government  of  their  female  children  until  the  age 
of  sixteen  years.  And  the  other  virtually  gives  to  the  father  such  custody,  until  the  full 
age  of  twenty-one  years,  of  all  his  children,  both  male  and  female;  and  he  may  dispose  of 
the  custody  of  such  children  to  any  person  he  may  choose,  until  their  full  age  of  twenty- 
one,  or  for  any  less  time,  either  by  deed  or  will  executed  in  his  lifetime.  Such  guardian  is 
entitled  to  the  possession  and  management  of  the  person  of  such  child,  and  of  his  estate  real 
and  personal,  and  may  maintain  all  action  and  suits  necessary  to  protect  his  possession,  or 
to  ad  stance  the  interest  of  the  infant.  The  father,  by  the  power  of  disposition  given  to  him 
by  these  statutes,  may  deprive  the  mother  of  her  right  as  guardian  by  nature.  The  mother 
has  no  power,  under  these  statutes,  to  dispose  of  the  custody  of  her  children,  as  the  father 
has;  and  therefore  such  appointment  is  void,  and  the  infant  may  elect  a  guardian.  For 
cases  on  the  construction  of  these  statutes,  see  3  Com.  Dig.  487,  418 ;  2  P.  Wms.  102. 
Such  guardian,  it  would  seem,  is  not  bound  to  give  security  under  the  act  of  1823,  and  is 
casus  omissus  out  of  the  statute. 

Three. —  Guardian  by  election. — The  right  to  make  such  election  can  only  arise,  in 
Georgia,  when  the  infant  has  no  natural  guardian,  and  the  father  is  dead  without  having 
assigned  him  one  under  the  statute,  either  by  deed  or  will — or  where  the  natural  guardian 
may  refuse  or  fail  to  give  bond  and  security  under  the  act  of  1823.  In  either  of  these 
events,  the  infant,  whether  he  be  under  or  over  the  age  of  fourteen  years,  may,  if  he  have 
sufficient  discretion,  appear  before  the  court  of  ordinary  and  choose,  or  elect,  a  guardian 
for  himself;  which  election  is  placed  on  the  minutes  of  the  Court,  and  an  order  made  that 
letters  of  guardianship  do  issue  to  the  person  so  chosen,  on  his  giving  bond  and  security, 
and  taking  the  oath  prescribed  by  law.  In  the  latter  case,  however,  such  person  is  only 
guardian  of  the  property,  and  not  of  the  person  of  such  infant.  This  election  of  the  infant 
i.^  not  conclusive  upon  the  Court.  For,  if  the  person  chosen  be,  in  the  opinion  of  the 
court,  an  improper  person,  the  Court  will  reject  him  ;  and  if  the  infant  will  not  choose  a 
proper  person  the  court  appoints  for  him. 

Four. —  Guardian  ad  litem. — This  is  only  a  temporary  kind  of  guardian  appointed 
by  the  court  to  defend  suits  for  infants,  litigant  in  said  court.  And  this  power  is  inci- 
dent to  all  courts,  both  of  law  and  equity.  Such  court  has  power  to  require  such  guard- 
ian, and  also  any  person  suing  for  an  infant  in  the  character  of  prochein  ami,  to  give 
bond  and  security,  as  a  protection  to  the  infant  against  the  misconduct  of  such  guardian 
or  prochein  ami.  See  the  observations  above  made  on  this  species  of  guardianship, 
supra  05. 

Five. — Guardian  by  appointment  of  the  court  of  ordinary. — This  properly  in- 
cludes guardians  by  election,  as  well  as  those  appointed  by  the  court  to  infants  who  fail  or 
refuse  to  elect,  or  make  an  improper  choice,  or  have  not  sufficient  discretion  to  elect — and 
to  idiots  and  lunatics,  {^and  insane  and  deaf  and  dumb  persons.']  This  court  has  original 
jurisdiction  in  the  appointment  of  guardians  — Prin.  Dig.  239.  Whenever,  therefore,  a 
person  under  the  age  of  twenty-one  years  has  no  guardian  by  nature,  by  reason  of  the  death 
of  his  father  and  mother  ;  or,  having  such  guardian,  he  shall  refuse  to  give  security  under 
the  act  of  1823  ;  nor  no  statutory  nor  testamentary  guardian  by  reason  of  the  failure  of  the 
father  in  his  lifetime  to  appoint  one  either  by  deed  or  will;  then  the  court  has  power  to 
appoint  a  guardian  for  such  infant,  which  he  may  himself  choose,  if  he  have  sufficient  dis- 
cretion to  do  so  ;  and  if  not,  or  if  he  make  an  improper  choice,  then  the  court  may  select 
one  for  him.  An  opinion  has  long  prevailed  in  Georgia,  that  an  infant  under  the  age  of 
fourteen  years  has  no  right  to  elect  or  choose  his  guardian.  This  opinion  is  not  founded  in 
law  ;  for  he  has  the  right  to  do  so  at  any  age,  provided  he  has  sufficient  discretion.  But 
this  election,  whether  made  by  an  infant  under  or  over  the  age  oi  fourteen,  is  under  the 
control  of  the  court,  who  will  see  that  an  improper  person  is  not  entrusted  with  so  important 
a  charge  and  duty. — Reeve's  Do.  Rel.  321.  This  idea  has  grown  out  of  the  law  in  regard  to 
guardians  in  socage,  which,  being  by  reason  o{  tenure,  gave  the  guardianship  to  the  next  of 
kin,  who  could  not  by  possibility  inherit  the  infant's  estate  ;  and  the  right  to  it  could  only 
arise  on  a  title  to  real  property  lying  in  tenure,  and  coming  to  the  infant  by  descent. 
Such  guardianship  lasted  only  until  the  age  oi  fourteen,  after  which  age  the  infant  might 
choose  his  guardian  if  he  had  none  by  nature  or  by  statute  But  this  rule  does  not  apply 
to  children  who  have  no  socage  lands  by  descent;  for  they  have  a  right  to  elect  a  guardian 
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before  the  age  ot  fourteen. — Co.  Litt.  87,  b.  Mr.  Blackstone,  in  1  Comm.  463,  seems  to 
favor  the  opinion  that  an  infant  before  fourteen  cannot  choose  his  guardian.  For  he  says 
that  "  he  is  then  at  legal  discretion,  and  may  consent  or  disagree  to  marriage,  and  choose 
his  guardian"  But  1  cannot  believe  that  he  intended  these  expressions  to  extend  to  any 
others,  than  infants  having  socage  lands  by  descent,  to  whom  the  law  had  assigned  a  guard- 
ian until  the  age  oi  fourteen,  after  which  such  infant  might  elect  for  himself.  And  this 
seems  to  be  the  opinion  of  Mr.  Hargrave,  who  says,  "as  to  a  guardian  after  fourteen,  it 
appears,  from  the  ending  of  guardianship  in  socage  at  that  age,  as  if  the  common  law  deemed 
a  guardian  afterwards  unnecessary.  However,  since  the  12  Cha.  II,  ch.  24,  enabling 
the  father  to  appoint  a  guardian  to  his  children  till  twenty-one,  it  has  been  usual,  for  want 
of  such  a  guardian,  to  allow  the  infant  to  elect  one  for  himself. — Har.  Co.  Litt.  86,  b.  note 
70.  There  being  no  such  thing  as  socage  tenure  in  Georgia,  there  can  of  course  be  no  such 
guardian ;  and  therefore  all  infants  in  this  country  have  the  right  to  elect  a  guardian  in  the 
same  manner,  either  before  or  after  fourteen,  that  infants  have  in  England  who  have  no 
socage  lands  by  descent. 

It  is  a  principle  of  law,  that  the  guardian  is  to  receive  no  benefit  from  the  ward's 
estate,  and  therefore  if  the  guardian  should  pay  a  debt  due  from  the  ward,  by  a  com- 
promise with  the  creditor,  with  a  less  sum  than  the  debt,  the  ward  must  have  the 
benefit  of  such  compromise. — 2  Com,  Dig.  230.  The  guardian,  however,  is  entitled  to 
compensation  for  his  care  and  trouble  in  the  management  of  the  ward's  estate. — Prin. 
Dig.  232. 

No  guardian  is  bound  to  maintain  his  ward  at  his  own  expense,  except  when  he  is  a 
father ;  but  whatever  reasonable  expense  is  incurred,  the  guardian  shall  be  reimbursed  out 
of  the  ward's  estate. — 2  Com.  Dig.  230 ;  Reeve's  Dom.  Rel.  324.  And  if  the  mother  be 
guardian  by  nature,  there  is  no  obligation  on  her  to  support  her  ward,  when  he  has  estate 
sufficient  for  that  purpose,  but  her  expenditures  for  maintenance  and  education  will  be 
allowed  out  of  his  property. — Ibid. 

The  guardian  ought  to  put  the  ward's  money  out  at  interest,  if  he  can ;  and  if  he  do 
not,  (as  the  presumption  is  that  he  can  do  it,)  he  must  show  that  he  could  not. — Reeve's 
Dom.  Rel.  325.  And  whatever  amount  of  interest  is  made,  the  infant  is  entitled  to.  If 
it  cannot  be  ascertained  what  amount  has  been  made,  then  the  guardian  is  liable  for  legal 
interest. 

A  guardian  has  no  power  to  change  the  property  of  his  ward  by  converting  real  into 
personal,  or  personal  into  real  estate,  except  he  have  authority  to  do  so  from  tlie  court  of 
chancery  or  ordinary.— 2  Com.  D.  231  ;  3  Bac.  Abr.  417  ;  Prin.  Dig.  248  and  253.  But  if 
there  be  any  unproductive  personal  property  he  should  sell  it  and  put  out  the  money  at 
interest. — Reeve's  Dom.  Rel.  326. 

If  a  guardian  commit  waste  on  the  estate  of  his  ward,  upon  application  by  Q.prochein 
ami  of  the  infant,  an  injunction  will  be  granted  by  a  court  of  chancery. — Reeve's  Dom. 
Rel.  337."— -Sc/i.  Dig.  60,  66—74.     (And  see  35,  36,  61,  62—63,  74  and  242.) 


An  infant  cannot  be  sued  but  under  the  protection,  and  joining  the  name,  of 
Lis  guardian ;  for  he  is  to  defend  him  against  ail  attacks  as  well  by  law  as 
otherwise  :  but  he  may  sue  either  by  his  guardian,  or  prochein  ami^  his  next 
friend  who  is  not  his  guardian.  This  prochein  amij  may  be  any  person  who 
•will  undertake  the  infant's  cause  ;  and  it  frequently  happens,  that  an  infant,  by 
his  prochein  ami,  institutes  a  suit  in  equity  against  a  fraudulent  guardian. — 
1  Blac.  Com.  464. 

"^o  prochein  ami  shall  be  permitted  to  institute  any  personal  action,  in  the 
name  and  behalf  of  an  infant,  until  such  prochein  ami  shall  have  entered  into 
sufficient  bond  to  the  governor  of  the  State,  for  the  use  of  the  infant  and  his 
representatives,  conditioned  well  and  faithfully  to  account  of  and  concerning 
his  said  trust,  which  bond  may  be  sued  by  order  of  the  court  in  the  name  of 
the  governor,  and  for  the  use  of  such  infant;  and  such  bond  shall  be  filed  in 
the  office  of  the  court  in  which  the  suit  may  be  commenced. — 62d  com.  law 
rule. 

Bond  of  Prochein  Ami,  • 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we,  Jolm 
Houston  County.  ^  j)^^^  ^^^  Richard  Roe,  security,  of  said  county,  are 
held  and  firmly  bound  unto  his  excellency  Charles  J.  Mc  Dermot,  g'ov- 
ernor  of  said  State,  for  the  time  being,  and  his  successors  in  office,  in  the 
sum  of  one  thousand  dollars,  for  the  true  payment  of  which,  we  bind 
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ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents :  sealed  Avith  our  seals  and  dated  this^r^^  day 
of  May^  eighteen  hundred  and  forty-six. 

The  condition  of  the  ^bove  obligation  is  such,  that  whereas,  the  above- 
bound  John  Doe,prochein  ami  of  Charles  Smith,  a  minor  of  said  county, 
is  abo'ut  to  institute  an  action  of  Assumpsit,  in  the  superior  court  of  said 
county,  in  the  name  and  behalf  of  said  Charles  Smith  against  Samuel 
Tickner,  of  said  county,  for  the  sum  oifive  hundred  dollars  ;  now,  should 
the  said  John  Doe,  well  and  faithfully,  conduct  said  cause  to  its  termi- 
nation, and  well  and  faithfully,  account  to  said  Charles  Smith,  and  his 
representatives,  of  and  concerning  his  said  trust,  then  the  above  obliga- 
tion to  be  null  and  void  ;  else  to  remain  in  full  force  and  virtue. 

Acknowledged  before  me,  )  JoHN  DoE.  [L.  S.] 

'James  Holdfast,  C.  S.  C.    5  RiCHARD  RoE,  SecHy,  [L.  S.] 

Another  species  of  servants  are  called  apprentices  (from  apprendre  to  learn) 
and  are  usually  bound  for  a  term  of  years,  by  deed  indented  or  indentures,  to 
serve  their  masters,  and  be  maintained  and  instructed  by  them. — 1  Blac.  Com. 
426. 

Apprentice's  Indefiture, 

STATE  OF  GEORGIA,  ^  This  indenture  witnesseth,  that  Howell  Cohb, 
Chatham  County.  ^  by  and  with  the  consent,  of  the  President  and 
Vice-President  of  the  Union  Society,  hath  put  himself,  and  by  these 
presents,  doth  voluntarily,  and  of  his  own  free  will  and  accord,  put 
himself  apprentice,  to  Frederick  S,  Fell,  printer,  to  learn  the  art,  trade 
and  mystery,  and  after  the  manner  of  a  printer  ;  to  serve  the  said 
Frederick  S,  Fell,  from  the  date  hereof,  for  and  during,  and  until  the 
full  end  and  term  of  three  years,  from  the  7th  day  of  June  next,  during 
all  which  term,  the  said  apprentice,  his  said  master,  faithfully  shall 
serve  ;  his  secrets  keep ;  his  lawful  commands,  everywhere,  readily 
obey;  he  shall  do  no  damage  to  his  said  master,  nor  see  it  done  by 
others,  without  giving  notice  thereof  to  his  said  master  ;  shall  not 
waste  his  master's  goods,  nor  lend  unlawfully  to  any  ;  he  shall  not 
commit  fornication,  nor  contract  matrimony  within  the  said  term  ;  at 
cards,  dice,  or  any  other  unlawful  games,  he  shall  not  play,  whereby 
his  said  master  may  have  damage,  with  his  own  goods,  nor  with  the 
goods  of  others ;  without  license  from  his  said  master,  shall  not  buy 
or  sell ;  he  shall  not  absent  himself,  da}^  nor  night,  from  his  said  mas- 
ter's service,  without  his  leave  ;  nor  haunt  ale-houses,  or  play-houses, 
but  in  all  things  behave  himself,  as  a  faithful  apprentice  ought  to  do, 
during  the  said  term.  And,  the  said  master,  shall  cause  the  said  ap- 
prentice to  be  instructed  in  reading,  writing,  and  in  the  principal  rules  of 
arithmetic,  and  shall  use  the  utmost  of  his  endeavors,  to  teach,  or  cause 
to  be  taught,  or  instructed,  the  said  apprentice,  in  the  trade,  or  mystery 
of  printing  ;  and  procure  and  provide  for  him,  sufficient  meat,  drink, 
clothing,  lodging  and  washing,  fitting  for  an  apprentice,  during  the 
said  term,  of  three  years,  from  the  1th  day  of  June  next.  And  for 
the  true  performance,  of  all  and  singular,  the  covenants  aforesaid,  the 
parties  bind  themselves  each  unto  the  other,  firmly  by  these  presents. 
In  witness  whereof,  the.  said  parties  have,  interchangeably,  set  their 
hands  and  seals  hereunto,  dated  the  sixteenth  day  of  March,  in  the 
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year  of  our  Lord,  one  thousand  eight  hundred  and  thirteen^  and  in 
the  thirty-seventh  year  of  the  Independence  of  the  United  States  of 
America. 

Sealed  and  delivered,  in  ^  HoWELL    CoSte.    [L.    S.]  ^  "" 

the  presence  of  f  FREDERICK    S.NFeLL.   [L.    S.l 

Griffin  L.  Lamkin,  sec  y  L  t       T\/r  -d       ^  rr      o  i 

to  Union  Society.  3  Jn.  MacpHERSON  BerRIEN.    [L.^.J 

Preset  U.  Soc.  Savannah,     ^ 
James  Johnston.  [L.  S.] 

Vice-PresH  U,  ^ciety. 

1.  That  whenever  the  estate  of  any  minor,  idiot,  or  insane  person,  shall  be 
liable  to  injury  for  the  want  of  a  legal  representative,  and  the?  Court  of  Ordi- 
nary shall  be  unable  to  procure  a  guardiaa  who  can  give  the  necessary  bond 
and  security,  it  shall  and  may  be  lawful  for  the  Court  of  Ordinary,  i«i  any^ 
county  of  this  State,  where  such  case  shall  arise,  by  special  order  to  appoint 
their  clerk  guardian  of  [such]  minor,  idiot,  or  insane  person.  And  the  said 
clerk  so  appointed,  shall  have  full  power  and  authority  to  sue  and  defend  suits  for 
the  benefit  of  the  estate  of  such  minor,  idiot,  or  insane  person,  and  shall  be 
fully  vested  with  all  the  powers  of  a  guardian,  until  one  can  be  regularly  ap- 
pointed,who  shall  be  able  to  give  bond  and  security  according  to  law.  Pro- 
vided, That  in  all  suits  instituted  by  said  clerk  as  guardian  aforesaid,  no  other 
evidence  shall  be  required  of  his  authority  to  sue,  than  an  exemplified  copy  of 
the  aforesaid  special  order  of  the  Court  of  Ordinary. 

2.  That  whenever,  under  the  same  or  similar  circumstances  to  those  enu- 
merated in  the  preamble  to  this  bill,  [whereas,  the  estates  of  minors,  idiots  and 
insane  persons,  are  liable  to  be  seriously  injured  a7id  wasted  on  account  of  the  ina- 
bility of  the  courts  of  ordinary  to  procure  for  them  guardians,  who  can  give  the 
bo7id  and  security  required  by  laio^  any  court  of  ordinary  in  this  State  may 
have  been  compelled  to  appoint  their  clerk  guardian  of  any  minor,  idiot,  or  in- 
sane person,  such  act,  on  the  part  of  such  court,  shall  be  deemed  and  held 
legal  and  valid  ;  and  all  suits  and  other  acts  which  may  have  been  instituted 
and  performed  by  such  clerk  so  appointed,  in  managing  Jhe  business  of  the 
estate  of  such  minor,  idiot,  or  insane  person,  be,  and  the  same  are  hereby  legal- 
ized and  made  valid. 

3.  That  such  clerk,  when  appointed  guardian  according  to  the  provisions  of 
this  act,  shall  be  entitled  to  receive  the  same  commissions  for  his  services  as 
such,  as  are  allowed  all  other  guardians  by  the  laws  of  this  State. 

4.  That  it  shall  not  be  lawful  for  any  court  of  ordinary  to  compel  any  clerk 
to  become  guardian  as  aforesaid,  but  it  shall  be  at  his  option. — Act  of  1845  ; 
pamp.  p.  29. 

1.  That  in  all  cases  where  a  father  shall  depart  this  life  leaving  a  widow, 
and  a  minor  child,  or  minor  children  him  surviving,  without  appointing  a  tes- 
tamentary guardian  for  his  said  minor  children,  that  the  guardianship  and  con- 
trol of  the  persons  of  said  children  shall  vest  in  their  mother,  so  long  as  she 
continues  unmarried.  Provided,  That  nothing  herein  contained  shall  prevent 
the  justices  of  the  Inferior  Court  from  dismissing  said  mother  from  her  guard- 
ianship, upon  just  cause  shown. 

2.  That  in  all  cases  where  a  controversy  may  arise,  on  the  return  to  a  habeas 
corpus,  in  relation  to  the  custody  of  the  persons  of  minor  children,  the  com- 
mon law  rule  vesting  said  custody  always  in  the  father,  shall  be  abolished  : 
and  it  shall  be  within  the  discretion  of  the  Judge  of  the  Superior  Courts,  or  Jus- 
tices of  the  Inferior  Courts,  or  a  majority  of  them,  in  the  absence  of  the  Judge 
of  the  Superior  Court,  to  award  the  custody  of  said  minor,  or  minors,  either 
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in  the  father  or  mother,  as  may  appear  most  beneficial  to  the  interest  of  said 
children. 

3.  That  widows  shall  have  the  power,  by  will,  to  appoint  testamentary 
guardians  for  such  children  as  have  no  guardians. — Act  of  1845  ;  pamp.  p.  43. 


CHAPTER    XIX. 


MARRIAGE  AND  DIVORCE. 

Marriage  has  been  thus  beautifully  delineated  by  a  modern  divine  :  "  It  is 
the  means  of  comfort  to  the  married  pair,  the  preservation  and  comfort  of  chil- 
dren, the  source  of  all  natural  relations  of  mankind,  and  the  gentle  and  useful 
natural  affection  ;  the  source  of  all  industry  and  economy ;  the  ground  of  all 
education  and  knowledge,  and  of  civility  and  sweetness  ;  the  origin  of  all  sub- 
ordination and  government,  and  consequently  of  all  peace  and  safety  in  the 
world ;  and  finally,  the  foundation  of  all  religion,  as  it  prevents  promiscuous 
concubinage,  and  the  children  grow  up  and  perform  christian  duties. — 23c? 
Lit.  Law.  Lib.  3. 

Our  law  considers  marriage  in  no  other  light  than  as  a  civil  contract.  The 
holiness  of  the  matrimonial  state  is  left  entirely  to  the  ecclesiastical  law :  the 
temporal  courts  not  having  jurisdiction  to  consider  unlawful  marriage  as  a  sin, 
but  merely  as  a  civil  inconvenience.  The  punishment,  therefore,  or  annulling, 
of  incestuous  or  other  unscriptural  marriages,  is  the  province  of  the  spiritual 
courts  ;  which  act  pro  salute  animcB.  And,  taking  it  in  this  civil  light,  the  law 
treats  it  as  it  does  all  other  contracts  :  allowing  it  to  be  good  and  valid  in  all 
cases,  where  the  parties  at  the  time  of  making  it  were,  in  the  first  place,  will- 
ing to  contract ;  secondly,  able  to  contract;  and,  lastly,  actually  did  contract, 
in  the  proper  forms  and  solemnities  required  bylaw. — 1  Blac.  Com.  433. 

The  next  legal  disability  is  want  of  age.  This  is  sufficient  to  avoid  all  other 
contracts,  on  account  of  the  imbecility  of  judgment  of  the  parties  contracting ; 
afortiorij  therefore,  it  ought  to  avoid  this,  the  most  important  contract  of  any. 
Therefore,  if  a  boy  under  fourteen,  or  a  girl  under  twelve  years  of  age,  marries, 
this  marriage  is  only  inchoate  and  imperfect,  and  when  either  of  them  comes 
to  the  age  of  consent  aforesaid,  they  may  disagree  and  declare  the  marriage 
void,  without  any  divorce  or  sentence  in  the  spiritual  court.  This  is  founded 
on  the  civil  law.  But  the  canon  law  pays  a  greater  regard  to  the  constitu- 
tion than  the  age  of  the  parties  ;  for  if  they  are  habiles  ad  matrimonium.,  it  is  a 
good  marriage,  whatever  their  age  may  be.  And  in  our  law  it  is  so  far  a  mar- 
riage, that  if,  at  the  age  of  consent,  they  agree  to  continue  together,  they  need 
not  be  married  again.  If  the  husband  be  of  years  of  discretion,  and  the  wife 
under  twelve,  when  she  comes  to  years  of  discretion,  he  may  disagree  as  well 
as  she  may;'  for  in  contracts,  the  obligation  must  be  mutual ;  both  must  be 
bound,  or  neither.  And  so  it  is,  mce  versa.,  when  the  wife  is  of  years  of  discre- 
tion, and  the  husband  under. — 1  Blac,  Com.  436. 

But,  as  the  law  now  stands,  we  may,  upon  the  whole,  collect  that  no  mar- 
riage by  the  temporal  law  is,  ipso  facto,  void,  that  is  celebrated  by  a  person  in 
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orders, — in  a  parish  church  or  public  chapel  (or  elsewhere,  by  special  dispen- 
sation,)— in  pursuance  of  bans,  or  a  license, — between  single  persons, — con- 
senting,— of  sound  mind,— and  of  the  age  of  twenty-one  years, — or  of  the  age 
of  fourteen  in  males,  and  twelve  in  females,  with  consent  of  parents  or  guard- 
ians, or  without  it  in  case  of  widowhood.  And  no  marriage  is  voidable  by  the 
ecclesiastical  law  after  the  deathof  either  of  the  parties,  nor  during  their  lives, 
unless  for  the  canonical  impediments  of  pre-contract,  if  that  indeed  still  exists, 
of  consanguinity,  and  of  affinity,  or  corporal  imbecility,  subsisting  previous  to 
the  marriage. — 1  Blac.  Com.  440. 

The  husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her  before  the 
coverture,  and  the  husband  and  wife  may  be  sued  for  such  debts  during  the 
coverture.  But  if  these  debts  are  not  recovered  against  the  husband  and  wife 
in  the  lifetime  of  the  wife,  the  husband  cannot  be  charged  for  them,  either  at  law 
or  in  equity,  after  the  death  of  the  wife. — 1  Sel.  iV".  P.  286. 

During  cohabitation  the  law  will,  from  that  circumstance,  presume  the  assent 
of  the  husband  to  all  contracts  made  by  the  wife  for  necessaries  suitable  to  his 
degree  and  estate — and  the  misconduct,  or  even  the  adultery  of  the  wife  during 
that  period,  will  not  destroy  this  presumption.  The  same  law  is,  where  the 
husband  deserts  his  wife,  or  turns  her  away,  without  any  reasonable  ground,  or 
compels  her,  by  ill  usage  or  severity,  to  leave  him  ;  in  all  which  cases  he  gives 
the  wife  a  general  credit.  This  principle,  which  tends  to  procure  credit  to  the 
wife  for  necessaries  suitable  to  the  degree  and  estate  of  her  husband,  is  anxiously 
adopted  by  the  law  on  every  possible  occasion  ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  it  has  been  decided,  that  where  the 
wife  elopes  with  an  adulterer,  the  husband's  assent  to  her  contracts,  during 
the  term  of  the  elopement,  cannot  be  implied,  yet,  by  analogy  to  the  same  rule, 
as  soon  as  he  receives  her  again,  the  presumption  of  law  revives,  and  attaches 
upon  the  contracts  made  by  her  after  the  reconciliation. 

But  it  should  be  observed,  1st.,  as  cohabitation  is  evidence  only  of  the  hus- 
band's assent,  in  a  special  verdict,  that  assent  ought  to  be  found  ;  and  2dly,  as 
cohabitation  is  presiunptive  eyidence  only  of  such  assent,  it  may  be  rebutted  by 
contrary  evidence.  In  like  manner,  evidence  that  the  articles  purchased  were 
consumed  in  the  family  of  the  husband,  is  only  presumptive  and  not  conclusive 
evidence  of  the  husband's  assent. — 1  Sel.  N.  P.  288. 

If  the  wife  elope  from  her  husband  and  live  in  adultery,  the  husband  cannot 
be  charged  by  her  contracts. — 1  Sel.  N.  P.  289. 

And  although  the  husband  has  been  the  aggressor,  by  living  in  adultery  with 
another  woman,  and  although  he  turned  his  wife  out  of  doors  at  a  time  when 
there  was  not  any  imputation  on  her  conduct,  yet  if  she  afterv/ards  commit 
adultery,  the  husband  is  not  bound  to  receive  or  support  her  after  that  time, 
nor  is  he  liable  for  necessaries  which  may  have  been  provided  for  her  after 
that  time.  So  where  the  husband  turns  his  wife  out  of  doors,  on  account  of 
her  having  committed  adultery  under  his  roof,  he  is  not  liable  for  necessaries 
furnished  to  her  after  the  expulsion.  So  if  a  woman  elopes  from  her  husband, 
though  she  does  not  go  away  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not  bound. 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart  from  him,  and  has  a 
separate  maintenance  and  contracts  debts  for  necessaries  during  the  separation, 
the  law  will  presume  that  she  is  trusted  on  her  own  credit,  although  the  trades- 
man had  not  any  notice  of  the  separation  at  the  time  of  the  contract,  if  it  were 
the  general  reputation  of  the  place  where  the  husband  lived  that  he  and  his 
wife  were  living  apart. — 1  Sel.  N.  P.  290. 

If  the  husband  causelessly  turns  away  his  wife,  or  if  the  wife,  having  been 
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absent  from  home,  returns,  and  he  shuts  the  door  against  her,  and  afterwards 
she  contracts  debts  for  necessaries,  the  husband  will  be  liable,  for  he  sends  with 
her  credit  for  her  reasonable  expenses.  But  if  the  husband  turns  away  his 
wife  on  account  of  her  having  committed  adultery,  then  he  will  not  be  liable. — 
1  Sel.  JV.  P.  293. 

If  a  man  marries  a  woman  having  children  by  a  former  husband,  he  is  not 
bound  by  the  act  of  marriage  to  maintain  such  children;  but  if  he  holds  them 
out  to  the  world  as  a  part  of  his  family,  he  will  be  considered  as  standing  in 
loco  parentis^  and  liable  even  on  a  contract  made  by  his  wife  during  his  absence 
abroad  for  the  maintenance  and  education  of  such  children. — 1  ScL  JV.  P.  296. 

If  a  man  cohabits  with  a  woman,  to  whom  he  is  not  married, and  permits  her 
to  assume  his  name,  and  appear  to  the  world  as  his  wife,  and  in  that  character 
to  contract  debts  for  necessaries,  he  will  become  liable,  although  the  creditor 
be  acquainted  with  her  real  situation  ;  for  here  a  like  assent  will  be  implied  as 
in  the  case  of  husband  and  wife. — 1  Sel.  iV".  P.  296. 

In  law  language  they  are  usually  called  Baron  and  Feme,  or  feme  covert. 
By  marriage  the  husband  acquires  all  the  rights,  and  succeeds  to  all  the  liabili- 
ties of  the  wife.  They  become  one  person  in  contemplation  of  law  ;  the  exist- 
ence of  the  wife  is  merged  in  that  of  the  husband,  and  he  has  the  entire  control 
of  her  person  and  property. — 1  SwifVs  Dig.  18. 

The  husband  and  wife  cannot  be  witnesses /or  each  other,  for  their  interests 
are  identical,  nor  against  each  other,  on  grounds  of  public  policy,  for  fear  of 
creating  distrust  and  sowing  dissensions  between  them,  and  occasioning  per- 
jury. So  important  is  this  rule,  that  the  law  will  not  allow  it  to  be  violated, 
even  by  agreement ;  the  wife  cannot  be  examined  against  her  husband,  al- 
though he  consent :  and  the  principle  is  further  preserved  by  adhering  to  the 
rule,  even  after  the  marriage  tie  has  been  dissolved  by  the  death  of  one  of  the 
parties,  or  by  a  divorce  for  adultery. — 2  Stark  Evi.  706. 

In  England  the  husband  is  not  entitled  to  the  real  estate  of  the  wife,  abso- 
lutely ;  but  only  to  the  usufruct  during  her  life,  and  in  some  instances  to  a 
life  estate  after  her  death,  when  he  is  called  tenant  by  the  courtesy.  But  in 
Georgia  the  real  estate  of  the  wife  is  absolutely  vested  in  the  husband  on 
marriage,  the  same  as  her  personal  goods. — Sch.  Dig.  149.  n. 

Contracts  in  restraint  of  marriage  will  be  rescinded  on  the  ground  of  public 
policy.  A  mutual  engagement  between  a  man  and  a  woman  to  marry  each 
other  is  good ;  but  a  contract  which  restrains  a  person  from  marrying  gene- 
rally, or  from  marrying  anybody  besides  a  particular  person  without  imposing 
an  obligation  to  marry  that  person  ;  or  which  obliges  one  person  to  marry  the 
other,  and  does  not  create  a  reciprocal  obligation,  is  bad. 

A  contract  of  marriage  intended  to  deceive  third  persons  is  invalid.  Where 
a  contract  was  entered  into  by  a  child  in  the  lifetime,  and  without  the  know- 
ledge of  the  parent,  who  had  disapproved  of  the  match,  binding  the  child  to 
marry  after  the  death  of  the  parent,  or  to  pay  a  considearble  part  of  the  for- 
tune, which  the  former  might  be  entitled  to  at  that  event,  was  set  aside  ;  for 
if  such  contracts  were  allowed,  it  would  be  a  great  encouragement  to  persons 
to  be  on  the  catch  to  procure  unequal  marriages  against  the  consent  of  parents, 
would  tend  to  encourage  disobedience  to  parents,  and  would  also  be  a  fraud 
upon  them  ;  for  the  parent  thinking  that  the  child  had  submitted  to  his 
opinion,  might  make  a  provision  by  way  of  advancement  in  marriage,  which, 
if  he  had  known  of  the  contract  in  question,  he  would  not  have  done,  or  would 
have  done  in  such  manner  as  might  have  prevented  the  marriage. 

Where  the  plaintiff  an  apprentice  to  a  shipwright  bound  himself  by  a  written 
instrument  to  marry  the  defendant,  a  female  servant  in  the   family,  within  a 
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year  after  the  death  of  his  master,  from  whom  he  had  expectations  by  will, 
and  in  case  he  refused  to  do  it,  to  pay  her  £2,000,  though  a  recovery  was 
had  at  law,  yet  equity  interposed,  and  granted  an  injunction  till  the  hearing, 
on  the  ground  of  public  policy  ;  it  being  an  engagement  founded  upon  the  ex- 
pectations under  the  will  of  a  third  person,  though  not  a  relation,  from  whom 
it  was  kept  secret,  to  marry  at  his  death  ;  who  if  he  had  known  it,  might 
have  made  a  different  disposition  of  his  property;  and  there  was  no  mutuality 
of  obligation  as  the  defendant  did  not  become  bound  to  marry  the  plaintiff. — 
2  SivijVs  Dig.  80. 

In  equity,  a  married  woman  for  certain  purposes,  is  considered  as  a  single 
woman.  She  can  hold  property  for  her  sole  and  separate  use,  independ- 
ent of  her  husband,  and  subject  to  her  entire  direction  and  control.  It  may 
be  created  by  contract  with  her  husband,  or  by  a  marriage  settlement,  or  the 
estate  may  be  given  to  her  during  coverture,  by  any  person,  by  deed,  devise, 
or  other  conveyance  ;  but  in  the  conveyance  it  must  be  expressed  to  be  for 
her  separate  use,  otherwise  the  husband  will  take  it.  The  conveyance  may 
be  to  trustees,  for  the  use  and  benefit  of  the  wife  ;  or  directly  to  the  use  of 
the  wife,  and  then,  if  necessary,  the  law  will  consider  the  husband  to  be  trus- 
tee. When  the  conveyance  is  directly  to  the  wife,  it  must  be  expressed  to 
be  to  her  separate  use,  or  equivalent  words  must  be  used.  No  precise  form 
of  words  is  necessary:  it  will  be  sufficient  if  the  conveyance  show  it  was  in- 
tended that  the  husband  should  have  no  interest. — 2  Swift''s  Dig.  122. 

The  usual  mode  of  securing  separate  property  to  a  married  woman,  is  by 
marriage  settlement.  This  species  of  contract  is  very  common  in  England, 
but  is  rarely  known  in  this  country.  The  parties  may  by  deed  executed  prior 
to  the  marriage,  convey  property  to  the  separate  use  of  the  intended  wife,  or 
the  same  may  be  done  by  the  husband.  So  a  woman  possessed  of  property 
may,  prior  to  the  marriage,  convey  the  same  to  trustees,  to  hold  in  trust  for 
her  separate  use  :  and  a  contract  entered  into  by  a  man  and  woman  prior  to  the 
marriage  contract,  that  the  wife  shall  have  such  property  as  she  may  acquire 
during  coverture,  as  her  separate  property  is  binding  in  equity.  Where,  anterior 
to  the  marriage,  the  husband  covenants  with  his  wife  to  settle  upon  her,  pro- 
perty for  her  separate  use,  or  to  provide  for  her  support  after  his  decease  by 
a  jointure,  though  such  contract  cannot  be  enforced  at  law,  yet  equity  will  de- 
cree a  performance  of  it.  "^ 

It  is  a  general  rule,  that  a  married  woman  has  the  power  of  disposing  of 
her  separate  estate,  and  may  manage  and  control  it  as  she  pleases,  and  her 
trustee  may  be  compelled  to  execute  any  contract  she  may  make  :  for  she  is 
considered  in  equity  as  a  feme  sole.,  with  respect  to  her  separate  property,  and 
is  held  to  have  an  absolute  dominion  and  power  over  it,  unless  her  power  of 
disposition  be  restrained  by  the  deed  or  will  under  which  she  becomes  entitled 
to  it,  and  then  she  must  exercise  it  according  to  the  mode  prescribed  in  the 
deed  or  will. 

It  is  an  indispensable  principle,  that  the  wife  when  laid  under  no  restraint 
by  the  settlement  of  the  estate,  can  dispose  of  it  as  she  pleases,  independent 
of  the  will  of  the  trustees.  Trustees  are  not  appointed  to  control  her  in  what 
respects  the  property,  but  to  guard  against  the  husband.  She  can,  therefore, 
dispose  of  it  to  whom  she  pleases,  and  the  trustee  will  be  obliged  to  convey 
or  pay,  as  the  case  may  be,  to  her  appointee,  as  she  directs.  So  far  as  the 
instrument  creating  the  separate  estate  makes  her  proprietor,  she  is  a  feme 
sole:  and  if  she  pledges  her  estate  according  to  her  power,  the  trustees  must 
hold  it  to  the  use  she  appoints.  But  when  it  is  said  in  the  settlement,  she  is 
to  receive  from  the  trustee  the  income  of  her  property-,  as  it  may  from  time  to 
time  become  due,  she  has  no  power  by  anticipation  to  dispose  at  once  of  all 
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that  income.  A  trust  to  permit  a  married  woman  to  receive  the  interest  or 
dividends  of  stock  to  her  own  use,  during  her  life ^  independent  of  her  husband, 
was  decided  to  entitle  her  absolutely  to  such  interest  or  dividend  for  life,  to 
her  separate  use,  and  on  the  rule  that  a  feme  covert  is  considered  as  sole,  as 
to  her  separate  property  her  assignment  was  established. 

A  woman  may  before  marriage,  with  the  consent  of  her  intended  husband, 
convey  all  her  stock  in  trade  and  furniture  to  trustees,  to  enable  her  to  carry 
on  her  business  separately,  and  if  the  husband  does  not  intermeddle  with  them, 
and  there  is  no  fraud,  such  effects,  though  fluctuating,  are  not  liable  to  his 
debts.  If  such  trade  should  be  carried  on  jointly,  the  stock  in  trade' would  be 
liable  for  his  debts,  and  whether  the  trade  was  carried  on  solely  by  the  wife, 
or  jointly  with  the  husband,  is  a  question  of  fact  for  the  jury  to  decide  ;  bat 
even  in  such  case  the  furniture  would  not  be  liable,  though  removed  to  the 
house  of  the  husband. — 2  Swifs  Dig.  123. 

The  important  object  to  be  attained  by  giving  to  a  married  woman  a  sepa- 
rate property,  is  to  provide  a  certain  support  for  herself  and  her  children,  against 
the  misfortunes  or  profligacy  of  her  husband.  This  must  often  be  of  the  deep- 
est concern  to  parents,  and  may  be  done  either  b}?^  an  agreement  before  mar- 
riage, called  a  marriage  settlement,  where  the  estate  is  intended  to  be  given 
on  the  marriage  :  or,  where  it  is  a  subsequent  gift,  the  provision  may  be  made 
in  the  terms  of  the  conveyance,  whether  by  deed  or  will.  Where  the  object 
is  merely  to  guard  the  wife  against  an  improper  disposition  of  the  estate  by  the 
husband,  it  may  be  conveyed  to  her  sole  and  separate  use  without  restriction, 
and  then  she  will  have  an  absolute  power  to  dispose  of  it ;  but  where  it  is 
intended  to  guard  against  her  want  of  consideration  and  prudence,  it  may  be 
conveyed  to  trustees  under  such  limitations  and  directions,  that  it  may  be 
applied  to  the  support  of  herself  and  family,  in  such  manner  that  no  one  shall 
have  the  power  to  waste  and  squander  it.  A  court  of  e(|uity,  as  is  very  justly 
remarked  by  Chancellor  Kent,  will  always  carry  the  intention  of  these  settle- 
ments into  effect,  when  that  intention  is  explicit  and  certain.  The  court  will 
not  suffer  the  grant  to  be  defeated,  or  the  intention  to  fail.  Justice  and  good 
faith  require  that  the  wife  should  not  lose,  nor  the  husband  acquire  the  separate 
use  of  the  property,  unless  in  the  mode  prescribed.  Those  interests  which 
married  women  are  permitted  to  take  for  their  separate  use,  are  creatures  of 
equity,  and  equity  may  modify  the  power  of  alienation  according  to  the  inten- 
tion of  the  settlement,  which  is  to  secure  a  separate  and  certain  provision  for 
the  wife,  free  from  the  control  of  her  husband,  and  not  to  be  parted  with,  ex- 
cept in  the  mode  and  under  the  checks  prescribed. 

A  married  woman  may  contract  debts,  and  where  such  is  her  intention,  may 
render  her  separate  property  liable  in  equity  for  the  payment :  but  it  is  ques- 
tionable whether  a  general  creditor  could  have  a  claim  on  her  separate  estate. 
No  action  at  law  can  be  maintained  against  her:  nor  can  a  decree  in  equity  be 
passed  against  her,  to  affect  her  person  :  but  her  separate  property  may  be  sub- 
jected by  a  decree  in  equity  to  the  satisfaction  of  her  contracts. 

The  wife  may  assign  her  separate  property  to  secure  the  payment  of  the 
debt,  or  the  performance  of  the  duty  of  the  husband.  A  trust  to  permit  a  mar- 
ried woman  to  take  and  receive  the  interest  or  dividends  of  stock  to  her  own 
use,  during  life,  independent  of  her  husband,  is  an  absolute  estate  for  life  to 
her  separate  use  :  and  an  assignment  of  it  to  secure  an  annuity,  with  her  hus- 
band is  valid,  and  binding  on  her. 

The  wife  may  make  a  separate  gift  of  her  estate  to  her  husband  :  but  it  may 
not  be  inferred  without  clear  evidence.  If  the  evidence  be  not  suflicient  to 
show  she  intended  a  gift  by  the  transference  of  the  estate,  then  the  husband 
shall  hold  as  her  trustee.  Where  the  trust  was  to  parents  and  profits  accord- 
ing to  the  appointment  of  the  wife,  a  general  sweeping  appointment  to  pay  the 
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husband  was  established  ;  on  the  ground  that  this  was  according  to  the  power 
she  had  of  alienating  her  property.  But  as  it  was  found  that  such  a  power 
given  to  the  wife  enabled  her  to  defeat  the  object  of  securing  her  a  constant 
continuing  provision  for  her  support,  beyond  the  reach  of  her  husband,  a  clause 
has  been  introduced  into  marriage  settlements,  preventing  her  from  making  a 
disposition  of  rents  and  profits,  or  dividends,  or  annual  proceeds,  by  way  of  an- 
ticipation. When  the  husband  and  wife  agree  that  her  separate  property  shall 
be  paid  to  her  husband,  a  court  of  equity  will  execute  such  agreement  by  di- 
rectino-  the  trustees  to  assign  to  the  husband.  So  where  a  wife  has  separate 
personal  property,  she  may  appear  in  court  and  request  that  the  whole  should 
be  paid  to  her  husband,  and  the  court  will  order  the  trustee  to  do  it.  But  this 
must  be  understood  to  be  confined  to  cases  where  the  wife  has  an  absolute 
estate  :  and  the  agreement  is  fairly  obtained. 

If  a  married  woman  having  separate  property  borrows  money,  and  executes 
a  bond,  or  enters  into  a  bond  jointly  with  her  husband,  as  a  security  for  his  debts, 
this  will  lay  a  foundation  to  demand  the  money  out  of  her  separate  estate,  and 
her  declarations  in  such  case  may  be  given  in  evidence  against  her.  If  a  wife 
charge  her  estate  with  the  payment  of  her  husband's  debts,  or  apply  her  se- 
parate estate  to  such  purpose,  and  it  does  not  appear  to  have  been  intended  as 
a  gift  to  him,  equity  will  decree  the  husband's  assets  to  be  applied  in  exone- 
ration of  her  estate,  or  in  repayment  of  the  money  advanced. — 2  Swifl''s  Dig- 
125. 

A  purchasejay  a  married  woman  from  her  husband,  through  the  medium  of 
trustees,  for  her  separate  use  and  appointment,  may  be  sustained  against  cred- 
itors, bonajidey  though  the  husband  is  indebted  at  the  time,  and  the  object  is 
to  preserve  from  the  creditors  for  his  family,  the  subject  of  the  purchase. 

A  married  woman  having  a  separate  property  may  by  the  sale  of  it  purchase 
other  property,  even  of  her  husband,  and  have  it  limited  to  her  separate  use. 
If  a  married  woman  owning  lands,  should  join  her  husband  in  the  sale  of  it, 
and  with  the  avails  should  purchase  other  lands  and  take  a  deed  in  her  own 
name,  to  her  sole  and  separate  use,  it  would  be  beyond  the  reach  of  creditors, 
in  law  or  equity. — 2  Swift''s  Dig.  127. 

A  married  woman  may  mortgage  her  separate  estate  for  the  debts  of  her  hus- 
band, and  would  have  a  claim  against  him  or  his  estate  for  an  indemnity. 

Where  a  married  woman  entitled  to  the  rents  and  profits  of  lands  as  her 
separate  estate,  directed  the  same  by  deed  to  be  paid  during  her  life  to  her 
husband,  for  his  own  proper  use  and  benefit,  this  was  holden  to  be  only  a  power 
to  receive  during  coverture,  without  accounting,  and  that  his  widow  after  his 
death  was  entitled  to  the  future  rents,  and  to  those  which  accrued  in  his  life, 
but  which  he  had  not  received. — 2  Swift'' s  Dig.  127. 

Where  the  husband  after  marriage  allowed  the  wife  for  her  separate  use 
to  make  profit  of,all  butter,  eggs,  pigs,  poultry  and  fruit  beyond  what  was  used 
in  the  family,  out  of  which  she  saved  iSlOO  which  the  husband  borrowed,  and 
died  ;  this  was  allowed  as  a  claim  against  his  estate  in  favor  of  the  wife,  as 
being  a  reasonable  encouragement,  to  her  industry  and  frugality:  but  such  an 
allowance  would  not  be  made  to  defeat  the  rights  of  creditors. — 2  Swifth  Dig. 
128. 

Marriage  settlements  are  less  in  use  in  this  country  than'in  England,  and  it 
is  perhaps  not  a  matter  of  much  boast  that  they  are  so  ;  for  there  are  very 
many  cases  where  prudence  requires  they  should  be  made.  Every  female 
possessing  valuable  property  before  her  marriage,  whether  her  intended  husband 
be  a  man  of  large  or  small  fortune,  should,  at  least,  secure  one  half  or  one 
third  of  her  property  to  trustees  for  her  own  use,  and  to  be  at  her  own  disposal. 
By  doing  this  she  will  leave  less  to  chance  and  contingency,  and  if  her  husband 
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should  afterwards  prove  unfortunate  in  business,  or  be  overconne  by  any  of  the 
thousand  misfortunes  to  which  all  men  are  subject,  she  may  be  sure  of  a  com- 
petency for  herself  and  family,  and  be  able  greatly  to  relieve  and  assist  her 
husband  himself.  The  marriage  settlement  being  recorded  and  generally 
known,  as  it  should  be,  no  one  is  deceived  or  injured ;  the  desire  of  those  who 
made  the  property  itself  is  better  secured,  and  withal  extreme  indigence  and 
poverty  not  unfrequently  avoided.  Indeed,  it  would  seem  that  any  husband 
who  has  not  an  overweening  confidence  in  his  own  wisdom  and  good  fortune, 
(and  in  regard  to  property  none  but  fools  are  apt  to  be  so,)  should  be  the  first 
to  propose  a  measure  so  just  in  itself,  and  so  clearly  for  the  benefit  of  all 
parties. —  01.  Prac.  con.  p.  29. 


Marriage  Contract, 

STATE  OF  GEORGIA,  ^      This  Indenture,  of  three  parts,  made  and  en- 
Homton  County.        ^  ^^^^^  ^^^^^  this  first  day  of  May y  in  the  year  of  our 
Lord,  eighteen  hundred  andforty-sixy  between  John  Doe,  of  said  State 
and  County,  of  the  first  part ;   Eliza  Swan,  of  said  State  and  County, 
of  the  second  part ;  and  Richard  Roe^  of  said  State  and  Co%ntyy  of  the 
third  part,  witnesseth,  that  the  said  John  Doe,  of  the  first  part,  for  and 
in  consideration  of  marriage  to  be  had  and  solemnized,  between  him, 
the  said  John  Doe,  of  the  first  part,  and   the  said  Eliza  Swan,  of  the 
second  part,  does,  for  himself,  his  heirs,  executors  and  administrators, 
covenant,   grant  and   agree,  that  all   that  tract  of  land,  to  wit :  lot 
numhev  forty -nine,  in  the  tejith  district  of  said  County,  containing  two 
hundred  two  and  a  half  acres,  more  or  less,  with  all  the  rights,  mem- 
bers and  appurtenances  to  said  lot  of  land,  in  any  wise  belonging,  or 
appertaining,  Siud  four  negroes,  to  wit :  John,  a  man,  about  twenty-five 
years  of  age  ;  Joe,  sl  man,  about  thirty  years  of  ag"e  :  Mary,  a  woman 
ahout  twenty  years  of  age;  and  Jane,  a  girl   about  fourteen  years  of 
of  age  ;  now  in  the  possession  of  said  Eliza  Swcn;  and  all  other  pro- 
perty which   may  be  given  said  Eliza  Swan,  by  her  father,  or  other 
person,  by  will,  or  otherwise,  or  be  inherited  by  her,  from  her  father^ 
or  other  person,  shall  form  and   remain  to  be  her  separate  property 
and  estate,  and  shall  not,  in  law,  or  equity,  be  subject  to  the  payment 
of  the  debts  of  the  said  John  Doe,  or  be  subject  to  be  sold,  or  conveyed, 
or  in  any  manner  controlled  by  him,  the  said  John  Doe  ;  but  the 
right  and  title  of  said  property  shall  be  vested  in  said  Richard  Roe,  of 
the  third  part,  for  the  use  and  benefit  of  said  Eliza  Swan.     [And  the 
said  John  Doe,  further  covenants  and  agrees,  that  said  Eliza  Swan  may 
dispose  of  said  property  by  ivill,  to  any  person  she  may  appoint ;]  subject, 
however,  to  be  used  by  said  John  Doe,  with  the  approbation  and  con- 
sent of  said  Richard  Roe,  during  the  continuance  of  the  coverture,  for 
the  mutual  benefit  and  advantage  of  said  John  Doe  and  Eliza  Swan* 
[And  the  said  John  Doe  and  Eliza  Swan,  nominate  and  appoint,  said 
Richard  Roe,  trustee  of  said  property,  who  is  authorised   to  possess 
himself  of,  and  control  said  property,  in  conformity  with  this  Inden- 
ture.    And  the  said  Richard  Roe,  consents  and  agrees  to  his  said  nom- 
ination and  appointment,  of  trustee,  as  aforesaid.] 

In  testimony  whereof,  the  parties  of  the  first,  second  and  third 
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parts,  have  hereunto  set  their  hands  and  affixed  their  seals,  the  day 
and  year  above  written. 

Signed,  sealed  and  1  JoHN    DoE.    [L.   S.] 

delivered,  in  presence  of  f  ^  g  n     g  1 

James  M.  Tait,         L  t»        '^  rr      o  i 

James  Mack,  J.  P'     J  KiCHARD   KoE.    [L.  b.\ 

Trustee's  Bond, 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
j9oMsio*i  County.  ^  Richard  Roe  and  John  Doe,  security,  are  held 
and  firmly  bound,  unto  his  honor,  John  J.  Lloyd,  one  of  the  Judges  of 
the  Superior  Courts  of  said  State,  and  thereby  one  of  the  Chancellors 
of  said  State,  and  his  successors  in  office,  in  the  just  and  full  sum  of 
Jive  thousand  dollars  ;  for  the  true  payment  of  which,  we  bind  our- 
selves, oui'-  heirs,  executors  ^and  administrators,  jointly  and  severally, 
firmlyby  these  presents, sealed  with  our  seals5and  dated  th is  Jlf ay  1,1846 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  Richard  Roe,  has  this  day  been  appointed,  upon  the  application 
of  the  cestiiy  que  trust,  by  the  said  Chancellor,  Trustee  for  Mary  Smith, 
wife  of  Charles  Smith,  of  said  County,  to  hold  for  the  sole  and  separate 
use  of  said  Mary  Smith,  the  following  property,  to  wit :  [here  set  out  a 
full  and  fair  description  of  the  trust  property.]  Now,  should  the  said 
Richard  Roe,  well  and  truly,  do  and  perform,  all  and  singular,  the 
duties  required  of  him,  as  trustee  as  aforesaid,  agreeably  to  his  ap- 
pointment, and  the  law  charge  him  ;  and  also  well  and  faithfully 
account  of  and  concerning  his  said  trust,  then  the  above  obligation  to 
be  void  ;  else,  of  full  force  and  virtue. 

Test-ed  and  approved,  by  Richard  Roe.     [L.  S.] 

James  Mack,  J^  P,  John  Doe,  SecHy,     [L.  S.] 

3.  The  clerks  of  the  courts  of  ordinary,  in  the  several  counties,  shall  grant 
marriage  licenses,  directed  to  any  judge,  justice  of  the  inferior  court,  justice  of 
the  peace,  or  minister  of  the  gospel,  to  join  persons  of  lawful  age,  and  authorised 
by  the  Levitical  degrees  td  be  joined  together  in  matrimony ;  and  where  such 
persons  intending  to  marry  shall  have  the  banns  of  marriage  published  three 
times  in  some  public  place  o£  worship,  it  shall  be  lawful  for  such  judge,  justice 
of  the  inferior  court,  justice -d?  the  peace,  or  minister  of  the  gospel,  being  duly 
certified  thereof,  to  marry  the  persons  whose  banns  have  been  so  published  ; 
and  any  person  marrying  any  couple  without  such  license  or  publication  of 
such  banns,  shall  forfeit  $500,  to  be  recovered  for  the  use  of  the  academy  of 
the  county,  by  action  of  debt  in  any  court  having  cognizance  thereof,  in  the 
name  of  the  commissioners  of  sucK  academy. — Act  of  1799  ;  Prin,  Dig.  231. 

LEVITICAL    DEGREES. 

Table  of  kindred  and  affinity  wherein  whosoever  are  related  are  forbidden  in 

scripture  and  our  laws  to  marry. 

A  man  may  not  marry  his 

1.  Grandmother.  8.  Wife's  father's  sister. 

2.  Grandfather's  wife.  9.  Wife's  mother's  sister. 

3.  Wife's  grandmother.  10.  Mother. 

4.  Father's  sister.  11.  Stepmother. 

5.  Mother's  sister.  12.  Wife's  -mother. 

6.  Father's  brother's  wife.  13.  Daughter. 

7.  Mother's  brother's  wife.  14.  Wife's  daughter. 


^^. 


15. 

Son's  wife. 

23. 

16. 

Sister. 

24. 

17. 

Wife's  sister. 

25. 

18. 

Brother's  wife. 

26. 

19. 

Son's  daughter. 

27. 

20. 

Daughter's  daughter. 

28. 

21. 

Son's  son's  wife. 

29. 
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Wife's  son's  daughter. 
Wife's  daughter's  daughter. 
Brother's  daughter. 
Sister's  daughter. 
Brother's  son's  wife. 
Sister's  son's  wife. 
29.   Wife's  brother's  daughter. 
22.  Daughter's  son's  wife.  30.    Wife's  sister's  daughter. 

A  woman  may  not  marry  her 

1.  Grandfather.  16.  Brother. 

2.  Grandmother's  husband.  17.  Husband's  brother. 

3.  Husband's  grandfather.  18.  Sister's  husband. 

4.  Father's  brother.  19.  Son's  son. 

5.  Mother's  brother.  20.  Daughter's  son. 

6.  Father's  sister's  husband.  21.  Son's  daughter's  husband. 

7.  Mother's  sister's  husband.  22.  Daughter's  daughter's  husband. 

8.  Husband's  father's  brother.  23.  Husband's  son's  son. 

9.  Husband's  mother's  brother.  24.  Husband's  daughter's  son. 

10.  Father.  25.  Brother's  son. 

11.  Stepfather.  26.  Sister's  son. 

12.  Husband's  father.  27.  Brother's  daughter's  husband. 

13.  Son.  28.  Sister's  daughter's  husband. 

14.  Husband's  son.  29.  Husband's  brother's  son. 

15.  Daughter's  husband.  30.  Husband's  sister's  son. 

If  any  minister  of  the  gospel,  judge,  justice  of  the  inferior  court,  or  justice 
of  the  peace,  shall  join  together  in  matrimony  any  man  and  woman,  without 
license,  or  publication  of  banns  as  provided  by  law,  or  where  either  of  the  par- 
ties within  his  own  knowledge  shall  be  an  idiot  or  lunatic,  or  subject  to  any 
other  disability  which  would  render  such  contract  or  marriage  improper  and 
void,  such  minister,  judge,  justice  of  the  inferior  court,  or  justice  of  the  peace, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  in  a  sum  not 
less  than  $100,  nor  more  than  $500,  which  said  fine,  when  collected,  shall  be 
paid  over  to  the  justices  of  the  inferior  court  of  the  county  where  the  offence 
was  committed,  for  the  use  of  the  poor  school  fund  of  said  county. — jPrin. 
Dig,  649. 

Marriage  License, 

STATE  OF  GEORGIA,  )  ^^  ^^J  Ordained  Minister  of  the  Gospel,  Judge 
„    ,    r^     .       '^      of  the  Superior  Court,  Justice  of  the  Inferior 

Houston  Qounty.         l        >->,  t        •  /•  .i       n 

)      Court,  or  Justice  of  the  Peace. 
You  are  hereby  authorised,  to  join  John  Doe  and  Eliza  Swan^  in  the 
holy  state  of  matrimony,  according  to  the  constitution  and  laws  of  this 
State ;  and  for  so  doing  this  shall  be  your  sufficient  license. 
Criven  under  my  hand  and  seal,  this  May  1,  1846. 

Stephen  Bunn,  C.  C.  O.     [L.  S.] 

1.  It  shall  be  the  duty  of  all  ministers  of  the  gospel,  judges,  justices  of  the  in- 
ferior courts,  or  justices  of  the  peace,  who  shall  hereafter  join  together  any 
person  in  the  bonds  of  matrimony,  to  make  a  return  on  the  marriage  license  of 
the  actual  intermarriage  of  the  parties,  and  the  day  on  which  the  same  was 
solemnized,  to  the  clerk  of  the  court  of  ordinary,  whose  duty  it  shall  be  to 
enter  the  same  in  a  book  to  be  kept  by  him  for  that  purpose,  for  which  he 
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shall  be  entitled  to  ask  and  receive  the  sum  of  twenty-five  cents,  which  shall 
be  paid  when  such  license  shall  be  granted ;  which  register,  or  a  certified 
copy  thereof,  shall  be  admitted  as  evidence  of  such  marriage  in  any  court 
where  the  solemnization  of  such  marriage  shall  be  called  in  question. — Act  of 
1805  ;  Prin.  Dig.  237. 

Endorsement, 

I  hereby  certify,  that  John  Doe  and  Eliza  Swauy  were  duly  joined  in 
matrimony,  this  day,  by  me ;  this  May  1,  1846. 

James  Thomas, 
Minister  of  the  Gospel. 


Polygamy,  or  bigamy,  shall  consist  in  knowingly  having  a  plurality  of  hus- 
bands, or  wives,  at  the  same  time. 

If  any  person  or  persons  within  this  State,  being  married,  do  or  shall  at  any 
time  hereafter  marry  any  person  or  persons,  the  lawful  husband  or  wife  being 
alive,  and  knowing  that  such  lawful  husband  or  wife  is  living,  such  person  or 
persons  so  offending,  shall  on  conviction,  be  punished  by  confinement  at  labor 
in  the  penitentiary  for  any  time  not  less  than  two  years,  nor  longer  than  four 
years,  and  the  second  marriage  shall  be  void ;  but  five  years'  absence  of  the 
husband  or  wife,  and  no  information  of  the  fate  of  such  husband  or  wife,  shall 
be  sufficient  cause  of  acquittal  of  the  person  indicted ;  and  in  every  case  the 
issue  of  such  second  marriage,  born  before  the  commencement  of  any  prosecu- 
tion for  polygamy  or  within  the  ordinary  time  of  gestation  thereafter,  shall, 
notwithstanding  the  invalidity  of  such  marriage,  be  considered  as  legiti- 
mate. 

If  any  man  or  woman  being  unmarried,  shall  knowingly  marry  the  wife  or 
husband  of  another  person,  such  man  or  woman,  shall  on  conviction,  be  punish- 
ed by  imprisonnient  and  labor  in  the  penitentiary,  for  any  time  not  less  than 
one  year,  nor  longer  than  three  years. 

If  any  person  shall  commit  incestuous  fornication  or  adultery,  or  intermarry 
within  the  Levitical  degrees  of  consanguinity  or  affinity,  such  person  so  offend- 
ing shall,  on  conviction,  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  any  time  not  less  than  one  nor  longer  than  three  years  ;  and  such 
marriage  shall  be  void. 

Any  man  and  woman  who  shall  live  together  in  a  state  of  adultery,  or  for- 
nication, or  of  adultery  and  fornication  ;  or  who  shall  otherwise  commit  adulte- 
ry, or  fornication,  or  adultery  and  fornication,  shall  be  severally  indicted,  and 
on  conviction,  such  offenders  shall  be  severally  fined  or  imprisoned  in  the  com- 
mon jail  of  the  county,  or  both,  at  the  discretion  of  the  court :  Provided.,  that 
the  fine  shall  not  exceed  the  sum  of  ^500,  and  the  imprisonment  shall  not  ex- 
tend beyond  the  term  of  sixty  days.  But  it  shall  at  any  time  be  in  the  power 
of  the  parties  to  prevent  or  suspend  the  prosecution,  and  the  punishment,  by 
marriage,  if  such  marriage  can  be  legally  solemnized. — Prin.  Dig,  645. 

Marriage  Ceremony, 

At  the  tune  and  place  appointed,  the  parties  to  be  married  must  present  them- 
selves before  the  Minister,  or  Magistrate,  standing  together,  the  man  on  the 
right  of  the  woman  ;  the  Minister  or  Magistrate  will  then  say : 
Dearly  beloved,  we  are  gathered  together,  here,  in  the  sight  of  God,  and  in 
the  presence  of  these  witnesses,  to  join  together  this  man  and  this  woman  in 
holy  matrimony,  which  is  an  honorable  estate,  instituted  of  God  in  the  time  of 
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man's  innocency,  signifying  unto  us  the  mystical  union  that  is  betwixt  Christ 
and  his  Church ;  which  holy  estate  Christ  adorned  and  beautified  with  his  pre- 
sence and  first  miracle  which  he  wrought  in  Cana,  of  Galilee ;  and  is  com- 
mended of  St.  Paul  to  be  honorable  among  all  men  ;  and,  therefore,  is  not  by 
any,  to  be  entered  into,  or  taken  in  hand  unadvisedly,  but  reverently,  discreetly, 
advisedly,  and  in  the  fear  of  God.  Into  which  holy  estate  these  two  persons 
present,  come,  now,  to  be  joined  :  therefore,  if  any  person  can  show  any  just 
cause  why  they  may  not  lawfully  be  joined  together,  let  him  now  speak,  or 
else  hereafter  forever  hold  his  peace. 

The  Minister^  or  Magistrate^  shall  then  say  to  the  man — John,  wilt  thou  have 
this  woman,  to  be  thy  wedded  wife ;  to  live  together  after  God's  ordinance, 
in  the  holy  state  of  matrimony  ?  Wilt  thou  love  her,  comfort  her,  honor  and 
keep  her,  in  sickness  and  in  health  ;  and,  forsaking  all  others,  keep  thee  only 
unto  her,  so  long  as  ye  both  shall  live  .'' 

The  man  shall  answer — I  will. 

The  Minister^  or  Magistrate,  shall  then  say  to  the  woman — Eliza,  wilt  thou 
have  this  man,  to  be  thy  wedded  husband  ;  to  live  together  after  God's  ordi- 
nance, in  the  holy  state  of  matrimony  }  Wilt  thou  obey  him,  serve  him,  love, 
honor  and  keep  him,  in  sickness  and  in  health  ;  and,  forsaking  all  others,  keep 
thee  only  unto  him,  so  long  as  ye  both  shall  live  ? 

The  woman  shall  answer — I  will. 

Then  shall  the  Minister,  or  Magistrate,  put  the  right  hand  of  the  woman  into 
the  right  hand  of  the  man,  and  say,  "  Whom  God  hath  joined  together  let  no 
man  put  asunder."  Forasmuch  as  John  and  Eliza  have  covenanted  together, 
in  holy  wedlock,  and  have  witnessed  the  same  before  God  and  this  company, 
and  thereto  have  pledged  their  faith,  either  to  other,  and  have  declared  the 
same  by  joining  hands,  I  pronounce  that  they  are  husband  and  wife,  in  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost — Amen. 

Then  shall  the  Minister,  or  Magistrate,  say :  God  the  Father,  God  the  Son, 
God  the  Holy  Ghost,  bless,  preserve  and  keep  you  ;  the  Lord  mercifully  with 
his  favor  look  upon  you,  and  so  fill  you  with  all  spiritual  benediction  and 
grace,  that  ye  may  so  live  together'  in  this  life,  that  in  the  world  to  come  ye 
may  have  life  everlasting — Amen. 

Then  shall  the  Minister,  or  Magistrate,  say :  The  grace  of  our  Lord  Jesus 
Christ,  the  love  of  God  the  Father,  the  fellowship  and  communion  of  the 
Holy  Ghost,  be  with  us  all  now  and  ever  more — Amen. 


Divorce, 


I  am  next  to  consider  the  manner  in  which  marriages  may  be  dissolved  ;  and 
this  is  either  by  death  or  divorce.  There  are  two  kinds  of  divorce,  the  one 
total,  the  other  partial ;  the  one  a  vinculo  matrimonii,  the  other  merely  a 
viensa  et  thoro.  The  total  divorce,  a  vinculo  matrimonii,  must  be  for  some  of 
the  canonical  causes  of  impediment  before  mentioned  ;  and  those  existing  he- 
fore  the  marriage,  as  is  always  the  case  in  consanguinity  :  not  supervenient,  or 
arising  afterwards,  as  may  be  the  case  in  affinity  or  corporal  imbecility.  For 
in  cases  of  total  divorce,  the  marriage  is  declared  null,  as  having  been  abso- 
lutely unlawful  ah  initio  ;  and  the  parties  are  therefore  separated  pro  salute  an- 
imarum;  for  which  reason,  as  was  before  observd,  no  divorce  can  be  obtained 
but  during  the  life  of  the  parties.  The  issue  of  such  marriage  as  is  thus  entirely 
dissolved,  are  bastards. 

Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful  ab  initio^ 
and  therefore  the  law  is  tender  of  dissolving  it ;  but  for  some  supervenient 
cause,  it  becomes  improper  or  impossible  for  the  parties  to  live  together  ;  as 
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in  case  of  intolerable  ill  temper,  or  adultery  in  either  of  the  parties.  For  the 
canon  law,  which  the  common  law  follows  in  this  case,  deems  so  highly  and 
with  such  mysterious  reverence  of  the  nuptial  tie,  that  it  will  not  allow  it  to 
be  unloosed  for  any  cause  whatsoever,  that  arises  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed  law  :  though  that  expressly 
assigns  incontinence  as  a  cause,  and  indeed  the  only  cause,  why  a  man  may 
Dut  away  his  wife  and  marry  another.  The  civil  law,  which  is  partly  of  Pa- 
gan origin,  allows  many  causes  of  absolute  divorce  ;  and  some  of  them  pretty 
severe  ones,  (as  if  a  wife  goes  to  the  theatre  or  the  public  games,  without  the 
knowledge  and  consent  of  the  husband :)  but  among  them  adultery  is  the 
principal,  and  with  reason  named  the  first.  But  with  us  in  England,  adultery 
is  only  a  cause  of  separation  from  bed  and  board :  for  which  the  best  reason 
that  can  be  given  is,  that  if  divorces  were  allowed  to  depend  upon  a  matter 
within  the  power  of  either  of  the  parties,  they  would  probably  be  extremely 
frequent :  as  was  the  case  when  divorces  were  allowed  for  canonical  disabili- 
ties, on  the  mere  confession  of  the  parties,  which  is  now  prohibited  by  the 
canons.  However,  divorces  a  vinculo  matrimonii^  for  adultery,  have  of  late 
years  been  frequently  granted  by  Act  of  Parliament. 

In  case  of  divorce  a  mensa  et  thoro,  the  law  allows  alimony  to  the  wife  : 
which  is  that  allowance  which  is  made  to  a  woman  for  her  support  out  of  her 
husband's  estate :  being  settled  at  the  discretion  of  the  ecclesiastical  judge, 
on  consideration  of  all  the  circumstances  of  the  case.  This  is  sometimes 
called  her  estovers  ;  for  which,  if  he  refuses  payment,  there  is  (besides  the 
ordinary  process  of  excommunication)  a  writ  at  common  law  de  estoveriis 
habendisj  in  order  to  recover  it.  It  is  generally  proportioned  to  the  rank  and 
quality  of  the  parties.  But  in  case  of  elopement,  and  living  with  an  adulterer, 
the  law  allows  her  no  alimony. — 1  Blac.  Com.  440. 

Note. — Adultery  after  marriage,  has  always  been  held  in  Georgia,  sufficient  to  au- 
thorise a  divorce  a  vinculo  matrimonii. 

Divorces  shall  be  final  and  conclusive  when  the  parties  shall  have  obtained 
the  concurrent  verdicts  of  two  special  juries  authorising  a  divorce  upon  legal 
principles. — Frin.  Dig.  911. 

That  from  and  after  the  passing  of  this  bill,  on  the  trial  of  any  divorce  case, 
it  shall  be  the  duty  of  the  court,  before  striking  off  the  jury  by  the  parties,  to 
inquire  of  the  pannel  whether  any  of  such  pannel  are  under  conscientious 
scruples  in  such  case,  and  thereupon  to  discharge  from  the  consideration  of 
such  case,  all  who  shall,  under  oath,  swear  that  he  or  they  have  scruples  of 
conscience  in  granting  a  divorce,  and  if  the  pannel  shall  thereupon  be  reduced 
to  a  number  less  than  eighteen,  the  court  shall  forthwith  fill  up  the  pannel 
with  unexceptionable  talesmen  to  the  number  of  eighteen,  to  try  such  case, 
and  from  such  pannel  the  jury  for  the  trial  of  the  cause  shall  be  made. — Act 
of  1840  ;  pamp.  p.  55. 

2.  The  proceedings  on  divorce  shall  be  by  petition  to  the  court,  which  peti- 
tion shall  plainly  and  fully  state  the  cause  or  causes  of  the  application  for  such 
divorce,  to  which  petition  the  clerk  shall  annex  a  citation  signed  by  such 
clerk,  and  bearing  teste  in  the  name  of  the  judge  having  cognizance  of  the 
case,  directed  to  the  sheriff,  citing  or  requiring  the  defendant  to  appear  at  the 
court  to  which  the  same  is  made  returnable,  thirty  days  before  the  sitting  of 
the  court,  by  serving  a  copy  of  such  petition  and  citation  on  the  defendant, 
or  by  leaving  a  copy  at  his  or  her  most  notorious  place  of  abode. — Act  of 
1802  ;  Frin.  Dig.  187. 
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V 

Petition, 

STATE  OF  GEORGIA,  ^  To    the     honorable     Superior     Court    of    said 

Houston  County.         i        county. 

The  petition  oi  John  Doe,  of  said  county,  respectfully  shov/eth,  that 
on  the^r5^  day  of  January,  in  the  year  of  our  Lord,  eighteen  hundred 
waA  forty,  your  petitioner  and  Sarah  V.  Johnston,  of  said  county,  then 
a  single  woman,  were  married,  in  due  form  of  law,  to  wit,  in  said 
county.  And  your  petitioner,  further  showeth,  that  he  entered  into  the 
holy  state  of  matrimony,  with  said  Sarah  F.,  under  circumstances 
which  promised  the  realization  of  that  comfort,  which  is  to  be  found 
in  virtuous  wedlock.  The  good  name,  and  virtuous  demeanor,  of  the 
said  Sarah  F.,  and  the  respectability  of  her  family  and  connections, 
were  considerations,  which  of  themselves,  forbade  the  remotest  expec- 
tation of  her  recent  wicked  and  unlawful  conduct,  as  hereinafter  men- 
tioned, and  her  present  fallen  and  depraved  condition.  Your  peti- 
tioner and  his  said  wife,  said  Sarah  F.,  had  lived  together  from  the 
time  of  their  marriage,  aforesaid,  until  within  a  few  days  of  the  time 
of  their  separation,  (during  which  time  they  had,  born  to  them,  two 
children,  both  boys,  one  named  JYathan,  aged  two  years ;  the  other 
named  Bird,  aged  one  year,)  as  hereinafter  mentioned,  in  peace  and 
comfort,  without  the  least  suspicion  whatever,  on  the  part  of  your  peti- 
tioner, that  said  Sarah  V.  could  possibly  be  induced,  by  any  means 
whatever,  to  commit  the  odious  crime  of  adultery,  and  thereby  entail 
disgrace  and  shame  upon  herself,  3^our  petitioner,  and  upon  the  off- 
spring of  said  marriage.  And  your  petitioner  further  showeth,  that  he 
could  not  and  would  not,  have  suspected  or  believed,  until  the  painful 
reality  broke  in  upon  him  and  demonstrated  her  infidelity,  that  said 
Sarah  V.  could  have  been  guilty  of  any  such  infamous  crime  against 
the  laws,  both  of  God  and  man.  Your  petitioner  avers,  that  it  was  his 
constant  and  steady  object,  to  render  his  said  wife  comfortable  and 
happy,  and  to  support  his  family  in  a  decent  and  respectable  way, 
which  he  accomplished  to  the  best  of  his  ability.  Your  petitioner  was 
ever  affectionate  and  kind,  to  his  said  wife,  during  the  time  aforesaid, 
and  she  never  had  the  least  cause  to  suspect  him  of  a  want  of  perfect 
fidelity,  with  respect  to  any  of  his  marital  obligations;  and  your  peti- 
tioner, all  that  time,  hoped  and  believed,  that  whatever  might  be  his 
condition,  in  relation  to  other  things,  he  would  have  comfort  and  en- 
couragement, in  the  undivided  affections  of  his  said  wife :  but  so  it  is, 
that  said  Sarah  V.,  forgetful  of  her  obligations  to  your  petitioner,  on 
the^r^^  day  of  January,  in  the  year  of  our  Lord,  eighteen  hundred  and 
forty-four,  yielded  to  the  carnal  and  seductive  overtures  of  one  Richard 
Green,  and  then  and  there,  being  seduced  by  said  Richard  Green,*  she 
freely  and  voluntarily  permitted  said  Richard  Green,  to  have  carnal 
knowledge  of,  and  sexual  intercourse,  with  her,  the  said  Sarah  V.,  and 
then  and  there,  and  on  divers  days  and  times  afterwards,  and  before 
the  suing  out  of  this  writ,  she  committed  the  crime  of  adultery  with 
the  said  Richard  Green,  and  during  the  time  last  aforesaid,  she,  the 
said  Sarah  V.,  committed  repeated  acts  of  adultery,  and  thereby  broke 
her  solemn  marriage  obligations,  made  and  entered  into  upon  her  in- 
termarriage with  your  petitioner,  as  aforesaid,  and  thereby  disgraced 
herself  and  destroyed  the  peace  and  happiness  of  )^our  petitioner.  And 
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afterwards,  to  wit,  on  the  tenth  day  of  January^  in  the  year  of  onr 
Lord,  eigliteen  hundred  and  forty-four^  when  your  petitioner  was 
forced  to  the  conviction  of  the  guilt  of  the  said  Sarah  V.,  your  petitioner, 
then  and  there,  instantly  separated  from,  and  left  said  Sarah  V, 
Wherefore,  your  petitioner  prays  that  citation  may  issue,  directing  and 
requiring  said  Sarah  V.  Doe^  wife  of  your  petitioner,  to  be  and  appear, 
personally,  or  by  attorney,  at  the  next  superior  court,  to  be  held  in  and 
for  said  county,  then  and  there,  to  show  cause,  (if  any  she  can,)  why 
said  marriage,  entered  into  as  aforesaid,  should  not  be  annulled  and 
made  void,  for  the  causes  aforesaid,  and  a  divorce  a  vinculo  matrimonii ^ 
be  pronounced  between  your  petitioner  and  his  said  wife,  Sarah  V.  Doe, 
And  your  petitioner  avers,  that  the  annexed  schedule,  contains  all  the 
property  possessed  by  your  petitioner,  at  the  time  of  the  separation,  as 
aforesaid,  (said  Sarah  V.  having  no  separate  estate.)  And  j'our  peti- 
tioner will  ever  pray,  &c. 

Simon  Wake,  jitt^y  p'o  libePt. 

*  Note. — A  gentleman,  who  examined  this  title,  says,  "  In  the  form  of  Libel  for  Divorce, 
you  have  followed  the  general  current  of  au<-hority,  in  naming  in  the  libel  the  person  with 
whom  the  adultery  was  committed  :  it  is  respectfully  submitted,  that  you  add  a  note  to  that 
form,  and  insert  the  potent  and  unanswerable  reasoning  against  that  practice,  to  be  found 
in  Oliver's  Precedents,  p.  640  to  642." 

Citation, 

STATE  OF  GEORGIA,   ^        T    .7      e;.      -/r    ^      -j  .  .• 

Hem  foji Count'         C  ci/ieriff  oj  said  county — greeting. 


JOHN  DOE 
SARAH  V.  DOE. 


Libel  for  Divorce,  &c. 


The  defendant,  Sarah  V.  Doe,  is  hereby  cited  and  required,  person- 
ally, or  by  attorney,  to  be  and  appear,  at  the  superior  court,  to  be  held 
in  and  for  said  county,  on  the  fourth  Monday  in  October  next,  then  and 
there,  to  make  her  answer,  or  defensive  allegation,  in  writing,  to  the 
plaintiff's  Libel,  as  in  default  thereof,  the  court  will  proceed  according 
to  the  statute,  in  such  case,  made  and  provided. 

Witness,  the  honorable  Richard  Jones j  one  of  the  judges  of  the  su- 
perior courts,  this  loth  July,  1844.  James  Holdfast,  C.  S.  C. 

Sheriff's  Return, 

I  have,  this  day,  served  the  defendant,  'personally,  with  a  copy  of 
this  Libel  for  Divorce.     August  1,  1844.  James  Tate,  Sheriff, 

Schedule. 

Schedule  of  propertv  possessed  by  the  parties  at  the  time  of  the 
separation.  The  items  of  property  to  which  the  letter  P.  is  prefixed, 
were  possessed  by  the  plaintiff,  at  the  time  of  the  intermarriage  :  the 
items  to  which  the  letter  D.  is  prefixed,  were  possessed  by  the  defend- 
ant, at  that  time. 

1  negro  fellow  named  Robin,  (P.)  worth  _         .         -       §500  00 

1     do.       do.        do.     Sam,  (P.)        do.  .         .         -         500  00 

1     do.       do.        do.     Cato,  (D.)       do.  -         -         -         500  00 

1     do.    woman   do.     Chloe,  (D.)     do.  .         -         -         400  00 

1     do.   girl  do.     Hannah,  (D.)  do.  -         -         -         350  00 


Do. 

do. 

do.              do. 

Do. 

do. 

Kitchen            do. 

Do. 

do. 

do.              do. 

Do. 

do. 

Plantation  Tools, 
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4  Mules,  (P.)  worth  $50  00  each,  -         -         -         -       $200  00 

1  four  wheel  Pleasure  carriage.  (D.)  worth       _         .         -         300  00 

1  pair  match  Horses,  (D.)  worth 200  00 

1  lot  of  land.  No.  49— 10th  dis.,  Houston,  (P.)  worth       -         500  00 
Various  articles  Household  Furniture,  (P.)  do.         -         100  00 

'^  ■  (D.)  do.         -         100  00 

(P.)  do.         -  25  00 

(D.)  do.         -  25  00 

(P.)  do.         -  20  00 

JYo  debts  due  to,  or  by  the  parties. 

The  articles  were  valued  Rt  the  time  of  the  separation. 
STATE  OF  GEORGIA,  ^      j^  person,  appeared  before  me,  John  Doe,  who 

Houston  County.        ^  t^^jj^g.  j^^jy  sworn,  deposeth   and   saith,  that  the  .. 
above  schedule  contains  a  just  and  true  statement  of  the  property 
possessed  by  deponent,  on  the  day  of  his  separation  from  his  wife, 
Sarah  V.  Doe. 

Sworn  to  and  subscribed,  ) 
before  me,  this  y^wZ?^  15,1844  >  JOHN  POE. 

James  Mack,  /.  P.  j 

Filed  in  office  this  July  15,  1844. 

James  Holdfast,  CPk. 

The  remedy  of  divorce  by  a  clear  principle  of  law  is  denied  to  a  parly  who 
is  guilty  of  the  same  offence  as  that  of  the  party  complained  of.  A  compensa- 
tion of  the  crime  hinders  a  divorce,  that  is,  if  the  defendant  proves  that  the 
plaintiff  hath  also  committed  adultery,  the  defendant  is  absolved  as  to  the  mat- 
ters 'recited  in  the  libel  of  the  plaintiff.  The  doctrine  of  the  ecclesiastical 
courts  of  England,  admitting  a  plea  of  recrimination,  or  compensatio  criminum, 
is  founded  on  the  principle  that  a  man  cannot  complain  of  the  breach  of  a  con- 
tract which  he  has  violated.  This  rule  was  admitted  in  England,  and  it  was 
unanimously  recognized  by  all  the  delegates  as  the  standard  canon  law  of  the 
country  in  all  cases  of  divorce.  But  it  seems  that  in  Scotland  recrimination 
is  no  bar  to  a  divorce  for  adultery. — 2Zd  Lit.  Law  LAb.  440. 

Another  bar  to  a  suit  for  divorce  is  condonation  or  forgiveness  of  the  alleged 
injury.  If  the  party  accused  of  adultery  shall  prove  that  the  accuser  before 
the  commencement  of  the  suit  had  probable  knowledge  of  the  crime  commit- 
ted, and  yet  afterwards  cohabited  with  the  accused,  in  such  case  the  accuser 
shall  not  obtain  a  sentence  of  divorce,  for  the  crime  shall  be  supposed  to  have 
been  remitted.  Condonation  is  either  express  or  implied ;  it  is  express  when 
signified  by  words,  or  writing,  and  implied  from  the  conduct  of  the  parties,  as 
when,  for  instance,  after  reasonable  knowledge  of  the  infidelity  of  the  other, 
the  parties  continue  to  live  in  a  state  of  matrimonial  connection.  Condonation 
may  be  collected  from  a  variety  of  facts  and  circumstances,  so  as  to  bar  the 
right  of  divorce.  The  force  of  condonation  as  a  bar  varies  according  to  circum- 
stances. The  condonation  by  a  husband  of  a  wife's  adultery,  still  more  re- 
peated reconciliation  after  repeated  acts  of  adultery,  create  a  bar  of  far  greater 
effect  than  does  the  condonation  by  a  wife  of  repeated  acts  of  cruelty. — 23d 
Lit.  Law  Lib.  445. 

3.  The  following  proceeding  shall  be  observed  by  the  defendant,  to  wit : 
The  defendant  shall  appear  at  the  court  to  which  the  petition  and  citation  are 
made  returnable,  and  on  o'r  before  the  last  day  of  the  court,  shall  make  his  or 
her  answer,  or  defensive  allegation  in  writing,  signed  by  the  party  making  the 
same,  or  his  or  her  attorney  which  may  extenuate,  deny,  or  contain  as  much 
matter,  or  as  many  circumstances,  in  his  or  her  defence,  as  the  said  defendant 
may  think  necessary  and  proper  therein. 
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4.  Where  the  said  defendant  shall  fail  to  appear  as  aforesaid,  the  court  shall 
proceed  to  give  judgment  by  default,  which  shall  be  inquired  of  as  the  law  di- 
rects, and  has  heretofore  been  the  custom  and  practice  of  courts  as  in  cases  of 
default— Act  of  1802  ;  Prin.  Dig.  188. 

Answer, 

JOHN  DOE     >,.,,.      ^.  „  ^ 

vs.  }  Libel  for  Divorce,  &c. — Oct,  term,  1844. 

SARAH  V.  DOE.  ) 

And  now,  at  this  term,  comes  the  defendant,  by  her  attorney, 
William  Ross,  and  makes  her  answer  to  said  action  as  follows,  to  wit : 
she  admits  the  marriage,  as  stated  by  the  plaintiff  in  his  Libel  ;  and 
also,  the  birth  and  ages  of  the  children,  JYathan  and  Bird  ;  and 
admits  the  correctness  of  the  schedule  of  property,  filed  by  the  plain- 
tiff, as  to  the  items  of  property  mentioned,  and  their  value  ;  but  this 
defendant  denies  the  charge  of  adultery,  made  by  the  plaintiff  against 
this  defendant,  with  Richard  Green,  (at  the  time  specified  in  said  Libel, 
or  at  any  other  time,  before  or  since  the  filing  of  the  same,  by  the 
plaintiff,)  or  with  any  other  person,  and  avers  that  she  never  did  com- 
mit said  crime.  And  this  defendant  avers,  that  the  plaintiff  has  no 
other  cause  but  that  of  jealousy,  to  suppose  or  charge  this  defendant 
with  any  such  odious  and  abhorrent  crime.  And  this  defendant  avers, 
that  the  plaintiff  is  a  man  of  lecherous  habits,  in  the  indulgence  of 
which,  he  frequently  leaves  this  defendant  all  night,  to  roam  over  the 
neighborhood,  in  search  of  women  of  lewd  character  and  of  easy 
virtue ;  that  the  plaintiff  has  become,  through  the  means  alluded  to, 
estranged  in  feeling  from  this  defendant  and  her  children  ;  and,  for 
the  purpose  of  the  better  gratification  of  his  habits,  has  concocted  the 
charges  in  his  Libel  contained,  all  of  which  not  herein  admitted,  are 
untrue  and  false  ;  of  all  which  this  defendant  puts  herself  upon  the 
country,  &c.  William  Ross,  BefH^s  Att'^y, 

A  man  and  his  wife  cannot,  by  agreement  between  themselves,  change  their 
legal  capacities  and  characters,  nor  can  a  woman  be  sued  as  a  feme  sole  while 
the  relation  of  marriage  subsists,  and  she  and  her  husband  are  living  in  this 
kingdom.  A  feme  covert  cannot  be  sued  alone,  unless  in  the  known  excepted 
cases  of  abjuration,  exile,  and  the  like,  where  the  husband  is  considered  as 
dead,  and  the  woman  as  a  widow,  or  else  as  divorced  a  vinculo. 

A  divorce  for  adultery  does  not  destroy  the  relation  of  marriage,  hut  merely 
suspends  for  a  time  some  of  the  obligations  arising  out  of  that  relation.  A  sen- 
tence of  divorce  a  mensa  et  thoro  does  not  so  far  destroy  the  relation  of  husband 
and  wife  as  to  make  the  latter  a  feme  sole,  such  a  sentence  merely  suspends  for 
a  time  some  of  the  obligations  arising  out  of  that  relation.  A  woman  divorced 
a  mensa  et  thoro  for  adultery,  and  living  separate  and  apart  from  her  husband, 
cannot  be  sued  as  afeme  sole. — 23d  Lit.  Law  Lib.  All. 

That  the  oath  to  be  administered  to  the  special  jury  in  all  cases  of  divorce, 
shall  be  in  the  words  following,  viz : — Act  o/*  1810  ;  Prin.  Dig.  190. 

Oath  of  the  Jury, 

''You  shall  well  and  truly  try  the  cause  depending  between  A  B, 
plaintiff,  and  C  D,  defendant,  and  a  true  verdict  give  according  to 
equity,  and  the  opinion  you  entertain  of  the  evidence  produced  to  you, 
to  the  best  of  your  skill  and  knowledge,  so  help  you  God." 

Confession  generally  ranks  high  in  the  scale  of  evidence  ;  what  is  taken  pro 
confesso  is  considered  as  indubitable  proof.     The  plea  of  guilty  by  the  party 
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accused  excludes  further  inquiry.  Habernus  conjidentem  reum  is  demonstrative, 
unless  indeed  motives  can  be  assigned  to  it.  But  though  confessions  w^ill  sup- 
port charges  of  the  highest  nature,  as  treason,  murder,  &c.,  they  are  not  alone 
sufficient  to  establish  a  charge  of  adultery.  A  sentence  of  divorce  will  not  be 
given  upon  the  sole  confession  of  the  parties.  The  principle  upon  which  the 
rule  is  founded  is  a  fear  of  collusion  between  husband  and  wife. 

To  prevent  fraud  in  these  cases,  the  practice  is  for  the  judge  (all  persons, 
especially  the  husband,  being  removed  apart,)  to  examine  the  woman  as  to  the 
truth  and  cause  of  her  confession,  and  to  ascertain  the  truth  by  all  other  lawful 
ways  and  means.  If  there  be  fraud  or  deceit,  or  a  probable  suspicion  of  it,  a 
sentence  of  divorce  will  not  be  granted,  unless  the  adultery  be  otherwise 
satisfactorily  proved. — 23d  Lit.  Law  Lib,  411. 

Verdict  of  the  Jury. 

*^  5.  The  verdict  of  the  jury,  trhich  by  the  aforesaid  section  of  the  constitution 
must  in  its  nature  be  interlocutory ^  not  definitive^  shall  be  in  the  form  and  words 
following,  to  wit :  We  find  that  sufficient  proofs  have  been  referred  to  our 
consideration,  to  authorise  a  total  divorce,  that  is  to  say,  a  divorce  a  vinculo 
matrimonii^  upon  legal  principles,  between  the  parties  in  this  case. — Act  of 
1802  ;  Prin.  Dig.  188. 

Judgment, 

Two  concurring  verdicts  having  been  rendered  in  this  case,  grant- 
ing a  divorce  a  vinculo  matrimonii,  between  the  parties,  upon  legal 
principles,  it  is  considered  by  the  court,  that  the  matrimonial  connec- 
tion, made  and  entered  into  between  the  parties,  be,  and  the  same  is 
hereby,  declared  to  be  null  and  void,  set  aside  .and  dissolved,  as  fully 
and  effectually  as  if  no  such  contract  had  ever  been  made  and  entered 
into  between  them  (except,  as  by  law  excepted  ;)  and  that  said  John 
Doe  and  said  Sarah  V,  Doe,  formerly  Sarah  V.  Johnston,  in  future, 
be  held  and  considered  as  separate  and  distinct  persons,  altogether 
unconnected  by  any  nuptial  union,  or  civil  contract,  whatsoever ; 
and  it  is  further  ordered,  that  the  plaintiff  do  recover  of  and  from  the 
defendant  the  sum  of  fifteen  dollars,  for  his  costs,  in  this  behalf  laid 
out  and  expended,  and  the  defendant  in  mercv,  &c.  Judgment  signed 
this  Oct,  20,  1846. 

Simon  Wake,  ,^tt^y  pro  LibePt. 

6.  When  any  persons  shall  be  out  of  the  limits  of  this  state,  that  have  com- 
plaint alleged  against  them  by  virtue  of  this  act,  the  judge  presiding  may  make 
a  rule  of  court  to  compel  their  attendance,  or  proceed  to  trial  in  case  of  default. 
—Act  of  1802 ;  Prin.  Dig.  188. 

Notice, 

STATE  OF  GEOUGIA—HOUSTON  COUNTY. 
Present,  the  honorable  John  J,  Lloyd,  Judge  of  said  Court. 

>      Libel  for  Divorce,  &c. 

It  appearing  to  the  court,  by  the  return  of  the  sheriff,  that  the  de- 
fendant does  not  reside  in  this  county,  and  it  further  appearing  that 
she  does  not  reside  in  this  State,  it  is,  on  motion,  ordered,  that  said 
defendant  appear  and  answer  at  the  next  term  of  this  court,  or  that 


JOHN  DOE 

vs. 

SARAH  V.  DOE. 
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the  case  be  considered  in  default,  and  the  plaintiff  allowed  to  proceed. 
A  true  extract  from  the  minutes^  this  April  20,  1846. 

James  Holdfast^  C.  S.  C. 

1.  The  divorces  recognized  by  this  act  shall  be  absolute,  and  totally  dissolve 
the  marriage  contract,  or  conditional  and  only  separate  the  parties  from  bed 
and  board,  and  provide  for  separate  maintenance  and  support  of  the  parties, 
and  their  issue. — Act  of  1806  ;  Prin.  Dig.  188. 

Verdict. 

We,  the  jury,  find  that  sufficient  proofs 'have  been  referred  to  our 
consideration  to  authorise  a  partial  divorce,  that  is  to  say,  a  divorce 
a  mensa  et  thoro,  upon  legal  principles,  between  the  parties  in  this 
case.  That  the  plaintiff  shall  pay,  annually ^  on  the  first  day  of  Jan- 
uary^  to  the  defendant,  the  sum  oi  five  hundred  dollars,  for  her  sepa- 
rate use  and  maintenance,  which  is  the  full  amount  that  the  defendant 
shall  have  a  right  to  call  upon  the  plaintiff  for,  out  of  his  estate, 
during  his  lifetime  ;  and  if  the  plaintiff  should  die  before  the  defendant, 
the  defendant  shall  have  a  chiWs  part  of  his  estate  upon  the  happen- 
ing of  that  event.  We  further  find,  that  the  property  in  said  schedule 
contained  shall  be  kept  and  used  by  the  plaintiff,  until  the  arrival  of 
the  children  JVathan  and  Bird  at  the  age  of  twenty-one  years,  without 
accounting  to  said  children  for  the  profits  arising  from  the  use  of  said 
property  during  their  minority,  subject,  however,  to  the  condition  be- 
fore expressed,  in  favor  of  the  defendant.  The  said  sum  oi  five  hun- 
dred dollars,  before  allowed  to  the  defendant,  is  to  cease  and  determine 
upon  the  death  of  the  defendant,  provided  she  shall  die  before  the 
plaintiff.     We  find,  in  favor  of  plaintiff,  the  costs  of  suit. 

James  Jones,  Foreman. 

2.  All  cases  of  divorce  which  shall  come  before  the  superior  court  shall 
be  tried  by  a  special  jury,  who  shall  inquire  into  the  situation  of  the  parties 
before  their  intermarriage,  and  also  at  the  time  of  trial,  and  in  all  cases 
where  they  shall  determine  in  favor  of  a  conditional  divorce,  they  shall  by 
their  verdict  or  decree,  make  provision  out  of  the  property  of  which  the  hus- 
band may  be  possessed,  for  the  separate  maintenance  and  support  of  the  wife 
and  the  issue  of  such  marriage,  which  verdict  or  decree,  the  said  court 
shall  cause  to  be  carried  into  effect  according  to  the  rules  of  law,  or  according 
to  the  practice  of  chancery,  as  the  nature  of  the  case  may  require. — Act  of 
1806  ;  Frin.  Dig.  188. 

Judgment, 

Wherefore,  and  by  reason  of  the  premises,  it  is,  by  the  court,  or- 
dered, pronounced,  decreed,  and  declared,  that  the  said  John  Doe, 
ought  and  is,  by  law,  divorced,  and  separated  from  bed,  board,  and 
mutual  cohabitation,  with  the  said  Sarah  V.  Doe,  his  wife,  until  they 
shall  be  reconciled  to  each  other ;  and  we  do,  by  these  presents,  di- 
vorce and  separate  them  accordingly,  bond  being  first  given,  on  the 
part  of  the  said  John  Doe,  according  to  the  tenor  of  the  canon,  in  that 
case  made  and  provided,  that  he,  the  ssiid  John  Doe,  shall  live  chastely, 
and  shall  not  contract  any  other  marriage,  during  the  lifetime  of  the 
said  Sarah  F.  Doe,  intimating,  nevertheless,  and  by  such  intimation 
expressly  inhibiting,  according  to  the  ecclesiastical  laws  and  canons 
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made  in  that  behalf,  as  well  the  said  John  Doe,  as  the  said  Sarah  V. 
Doe,  that  neither  of  them,  in  the  lifetime  of  each  other,  shall  in  any- 
wise attempt,  or  presume,  to  contract  another  marriage.  And  we  do, 
further,  decree  and  declare,  that  the  said  John  Doe  shall,  on  the^r^i^ 
day  of  January,  in  each  successive  year,  as  long  as  both  the  parties 
shall  live,  or  live  separated,  pay  to  the  said  Sarah  V,  Doe,  or  her  or- 
der, the  sum  oifive  hundred  dollars,  in  lawful  money  of  this  State,  for 
her  separate  use  and  maintenance,  during  the  said  time,  and  no  more. 
We  do  further  decree  and  declare,  in  case  of  the  death  of  the  said 
John  Doe,  living  the  said  Sarah  F.  Doe,  that  the  property  in  said  sche- 
dule contained,  shall  be  divided  in  equal  shares  between  the  said  chil- 
dren of  the  parties,  JVathan  and  Bird,  and  said  Sarah  V,  Doe,  their 
mother,  which  children  shall  be  kept,  maintained  and  educated,  by 
the  said  John  Doe,  during  their  minority,  subject,  however,  to  be  kept 
and  used  by  the  said  John  Doe,  until  the  arrival  of  the  said  children  at 
the  age  of  twenty-one  years,  without  said  John  Doe,  accounting  to  said 
children,  for  the  profits  arising  from  the  use  of  said  property,  during 
the  minority  of  said  children ;  subject,  however,  to  the  condition  be- 
fore expressed,  in  favor  of  said  Sarah  V.  Doe,  We  do  further  decree 
and  declare,  that  said  John  Doe,  shall  give  bond  and  security,  in  the 
sum  of  ten  thousand  dollars,  not  to  remove  the  property  in  said  schedule 
mentioned,  or  any  part  thereof,  or  the  natural  increase  thereof,  out  of 
the  limits  of  the  State  of  Georgia,  during  the  minority  of  the  said  chil- 
dren, Kathan  and  Bird,  or  the  lifetime  of  the  said  Sarah  V,  Doe.  We 
do  further  decree  and  And,  Ji/teen  dollars,  the  costs  of  this  suit,  in  favor 
of  the  plaintiff,  against  the  defendant.  Judgment  signed  this  October 
20,  1845.  Simon  Wake,  PPff's  JItVy, 


3.  In  all  cases  where  the  verdict  shall  be  for  an  absolute  divorce,  the  party 
whose  improper  or  criminal  conduct  shall  authorise  such  divorce,  shall  not  be 
permitted  to  marry  again  during  the  life  of  the  other  party,  and  in  case  of  such 
second  marriage,  the  party  so  offending  shall  be  subject  to  the  pains  and 
penalties  enacted  against  bigamy.  Provided  always,  that  where  the  marriage  is 
declared  void  for  such  causes  existing  before  such  intermarriage  as  are  recog- 
nized by  the  ecclesiastical  courts,  the  said  parties  may  marry  again,  anything 
herein  contained  to  the  contrary  notwithstanding. 

4.  In  all  cases  where  the  special  jury  shall  have  brought  in  a  verdict  for  an 
absolute  divorce,  and  the  general  assembly  shall  refuse  to  pass  a  law  to  carry 
the  same  into  complete  effect,  it  shall  be  lawful  for  either  party  to  apply  to  the 
superior  court  of  said  county,  after  giving  thirty  days' notice  in  writing,  of  such 
application  to  the  adverse  party,  if  within  the  State,  and  if  out  of  the  State, 
three  months' notice  in  one  of  the  public  gazettes — and  it  shall  be  the  duty  of 
such  court  to  appoint  three  commissioners,  who  shall  inquire  into  the  situation 
of  the  parties  before  their  intermarriage,  and  also  at  the  time  of  such  inquirj^ ; 
and  shall  determine  upon  the  support  or  provision  which  may  be  necessary 
for  the  separate  maintenance  of  the  wife,  having  due  regard  to  her  situation 
before  marriage,  and  also  the  situation  of  the  husband  at  the  time  of  such  in- 
quiry— and  the  said  three  commissioners  before  they  proceed  to  make  the  in- 
q^^iry,  shall  take  and  subscribe  before  one  of  the  justices  of  the  inferior  court, 
oi"  justices  of  the  peace  of  the  county,  the  following  oath  or  affirmation,  viz  : 
I,  A  B,  do  solemnly  swear,  or  aflSrm,  that  I  will,  without  prejudice  or  par- 
tiality, faithfully  inquire,  and  justly  decide  upon  the  case  now^  submitted  to  me, 
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and  that  I  will  make  my  report  or  decree  thereon  according  to  the  principles 
of  justice  and  equity,  to  the  best  of  my  skill  and  understanding-— so  help  me  God. 
And  it  shall  be  the  duty  of  such  commissioners  to  report  their  decision  or  decree 
in  the  premises  to  the  next  superior  court  of  the  county  aforesaid  ;  which  shall 
cause  the  same  to  be  entered  as  the  judgment  of  said  court,  subject,  nevertheless, 
to  be  altered  or  modified  by  the  said  court.  Provided^  application  be  made  to  the 
next  superior  court  of  said  county  for  that  purpose,  stating  the  grounds  upon 
which  such  application  is  founded,  and  in  such  case  it  shall  be  the  duty 
of  the  said  superior  court  to  refer  the  said  decree,  or  report  to  the  same  com- 
missioners, with  two  additional 'commissioners,  who  shall  take  the  oath  here- 
inbefore prescribed,  and  shall  proceed  to  re-examine  the  said  decree,  and  report 
their  decision  or  decree  in  the  premises,  to  the  next  superior  court  of  said 
county,  which  shall  be  entered  as  the  judgment  or  decree  of  said  court. 

5.  All  commissioners  appointed  under  and  by  virtue  of  this  act,  shall  have 
power  to  compel  the  attendance  of  such  witnesses,  as  may  be  deemed  necessary 
by  the  parties  before  them,  at  such  time  and  place  as  they  may  appoint  for 
their  meeting ;  and  shall  also  have  competent  power  and  authority  to  ad- 
minister an  oath  to  such  witnesses,  and  shall  take  down  the  testimony  of  such 
witnesses  in  writing,  which  shall  be  annexed  to  their  decree,  and  deposited  in 
the  clerk's  oflQce. 

Note. — Tt  will  be  perceived,  that  the  preceding  sections  of  the  act  of  1806,  relate,  exclu- 
sively, to  "  cases  where  the  special  jury  shall  have  brought  in  a  verdict  for  an  absolute 
divorce,  and  the  general  assembly  shall  refuse  to  pass  a  law  to  carry  the  same  into  complete 
effect ;"  since  the  passing  of  the  act  of  1S06,  the  whole  subject  has  been  committed  to  the 
courts  ;  and,  now,  the  legislature  has  nothing  to  do  with  it ;  and  it  will  be  seen,  that  the 
law  is  so  ample  and  full,  under  either  kind  of  divorce,  that  the  sections  of  the  act  above,  if 
not  entirely  obsolete,  can  be  carried  into  complete  effect,  without  the  intervention  of  com- 
missioners, for  which  reasons  the  compiler  has  declined  to  arrange  forms  under  these  sec- 
tions. ^ 

6.  In  all  cases  where  provision  is  made  for  the  separate  maintenance  of  the 
wife  according  to  the  provisiqps  of  this  act,  the  husband  shall  not  be  subject 
to  any  contract  made  thereafter  by  such  wife,  but  in  all  and  every  such  case, 
the  wife  shall  be  subject  to  the  payment  of  her  own  debts,  out  of  her  separate 
maintenance,  during  the  time  that  such  separation,  and  separate  maintenance 
shall  continue. 

7.  In  all  cases  of  divorce,  the  issue  of  such  marriage  shall  not  be  bastardized 
but  shall  be  capable  of  taking  by  descent  or  distribution  from  either  of  their 
said  parents. 

8.  In  all  cases  of  application  for  a  divorce,  the  party  applying  shall  render 
a  scheduled  on  oath,  of  the  property  owned  or  possessed  by  said  parties  at  the 
time  of  such  application,  or,  if  the  parties  have  separated,  at  the  time  of  such 
separation,  which  shall  be  filed  of  record  by  the  clerk  of  the  superior  court, 
and  after  all  just  debts  shall  be  paid,  shall  be  subject  to  a  division  or  equal 
distribution  between  the  children  of  such  parties,  except  the  jury  before  whom 
the  same  may  be  tried,  shall  think  proper  to  allow  either  party  a  part  thereof. 
^Act  of  1806  ;  Prin.  Dig,  188. 
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DOWER  AND  JOINTURE. 
Dower. 

Ter^ANT  in  dower  is  where  the  husband  of  a  woman  is  seized  of  an  estate  of 
inheritance,  and  dies ;  in  this  case,  the  wife  shall  have  the  third  part  of  all  the 
lands  and  tenements  whereof  he  was  seized  at  any  time  during  the  coverture^  to 
hold  to  herself  for  the  term  of  her  natural  life. 

Dower  is  called  in  Latin  by  the  foreign  jurists  donarium,,  but  by  Bracton  and 
our  English  writers,  dos  :  which  among  the  Romans  signified  the^marriage  por- 
tion, which  the  wife  brought  to  her  husband ;  but  with  us  is  applied  to  signify 
this  kind  of  estate,  to  which  the  civil  law,  in  its  original  state,  had  nothing 
that  bore  a  resemblance  :  nor  indeed  is  there  anything  in  general  more  differ- 
ent, than  the  regulations  of  landed  property  according  to  the  English  and 
Roman  laws.  Dower  out  of  the  lands  seems  also  to  have  been  unknown  in 
the  early  part  of  our  Saxon  constitution ;  for  in  the  laws  of  king  Edmond,  the 
wife  is  directed  to  be  supported  wholly  out  of  the  personal  estate.  Afterwards, 
,^.,as  may  be  seen  in  gavelkind  tenure,  the  widow  became  entitled  to  a  conditional 
estate  in  one  half  of  the  lands;  with  a  proviso  that  she  remained  chaste  and 
unmarried  ;  as  is  usual  also  in  copyhold  dowers,  or  free  bench.  Yet  some 
have  ascribed  the  introduction  of  dower  to  the  Normans,  as  a  branch  of  their 
local  tenures ;  though  we  cannot  expect  any  feodal  reason  for  its  invention, 
since  it  was  not  a  part  of  the  pure,  prinntive,  simple  law  of  feuds,  but  was 
first  of  all  introduced  into  that  system  (wherein  it  was  called  triens,  tertia,  and 
dotalitium)  by  the  emperor  Frederick  the  Second,  who  was  contemporary  with 
our  king  Henry  IIL  It  is  possible,  therefore,  that  it  might  be  with  us  the 
relic  of  a  Danish  custom,  since,  according  to  the  historians  of  that  country, 
dower  was  introduced  into  Denmark  by  Swein,  the  father  of  our  Canute  the 
Great,  out  of  gratitude  to  the  Danish  ladies,  who  sold  all  their  jewels  to  ran- 
som him  when  taken  prisoner  by  the  Vandals.  However  this  be,  the  reason 
which  our  law  gives  for  adopting  it,  is  a  very  plain  and  sensible  one  ;  for  the 
sustenance  of  the  wife,  and  the  nurture  and  education  of  the  younger  children. 

In  treating  of  this  estate,  let  us,  first,  consider  ivho  may  be  endowed  ;  sec- 
ondly, of  what  she  may  be  endowed,  thirdly,  the  manner  how  she  shall  be 
endowed  :  and  fourthly,  how  dower  may  be  barred  or  prevented. 

Who  may  be  endowed.  She  must  be  the  actual  wife  of  the  party  at  the 
time  of  his  decease.  If  she  be  divorced  a  vinculo  matrimonii  she  shall  not  be 
endowed  ;  for  ubi  nullum  malrimonium^  ibi  nulla  dos.  But  a  divorce  a  mensa 
et  thoro  only,  doth  not  destroy  the  dower ;  no,  not  even  for  adultery  itself  by 
the  common  law.  Yet  now  by  the  statute  West.  2,  if  a  woman  voluntarily 
leaves  (which  the  law  calls  eloping  from)  her  husband,  and  lives  with  an 
adulterer,  she  shall  lose  her  dower,  unless  her  husband  be  voluntarily  recon- 
ciled to  her.  It  was  formerly  held,  that  the  wife  of  an  idiot  might 
be  endowed,  though  the  husband  of  an  idiot  could  not  be  tenant  by  the 
the  courtesy  ;  but  as  it  seems  to  be  at  present  agreed,  upon  principles  of* 
sound  sense  and  reason,  that  an  idiot  cannot  marry,  being  incapable  of  con- 
senting to  any  contract,  this  doctrine  cannot  now  take  place.     By  the  an- 
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cient  law  the  wife  of  a  person  attainted  of  treason  or  felony  could  not  be  en- 
dowed :  to  the  intent,  sa;ys  Staunforde,  that  if  the  love  of  a  man's  own  life 
cannot  restrain  him  from  such  atrocious  acts,  the  love  of  his  wife  and  children 
may  ;  though  Britton  gives  it  another  turn,  viz :  that  it  is  presumed  the  wife 
was  privy  to  her  husband's  crime.  However,  the  statute  1,  Edw.  VI.  c.  12, 
abated  the  rigor  of  the  common  law  in  this  particular,  and  allowed  the  wife  her 
dower.  But  a  subsecjuent  statute  revived  this  severity  against  the  widows  of 
traitors,  who  are  now  barred  of  their  dower  (except  in  the  case  of  certain 
modern  treasons  relating  to  the  coin)  but  not  the  widows  of  felons.  An  alien 
also  cannot  be  endowed,  unless  she  be  queen  consort ;  for  no  alien  is  capable 
of  holding  lands.  The  wife  must  be  above  nine  years  old  at  her  husband's 
death,  otherwise  she  shall  not  be  endowed  :  though  in  Bracton's  time  the  age 
was  indefinite,  and  dower  was  then  only  due  "  si  uxor  possit  dotem  promereriy 
et  mrum  sustinere.^^ 

We  are  next  to  inquire  of  what  a  wife  may  be  endowed.  And  she  is  now 
by  common  law  entitled  to  be  endowed  of  all  lands  and  tenements,  of  which  her 
husband  was  seized  in  fee-simple  or  fee-tail  at  any  time  during  the  coverture,  and 
of  which  any  issue,  which  she  might  have  had,  might  by  possibility  have  been 
heir.  Therefore,  if  a  man  seized  in  fee-simple,  hath  a  son  by  his  first  wife, 
and  after  marries  a  second  wife,  she  shall  be  endowed  of  his  lands ;  for  her 
issue  might  by  possibility  have  been  heir,  on  the  death  of  the  son  by  the  for- 
mer wife.  But  if  there  be  a  donee  in  special  tail  who  holds  lands  to  him  and 
the  heirs  of  his  body  begotten  on  Jane  his  wife  ;  though  Jane  may  be  endowed 
of  these  lands,  yet  if  Jane  dies,  and  he  marries  a  second  wife,  that  second  wife 
shall  never  be  endowed  of  the  lands  entailed  ;  for  no  issue  that  she  could  have, 
could  by  any  possibility  inherit  them.  A  seisin  in  law  of  the  husband  will  be 
as  effectual  as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable;  for  it  is 
not  in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it  is 
in  the  husband's  power  to  do  with  regard  to  the  wife's  lands  :  which  is  one 
reason  why  he  shall  not  be  tenant  by  the  courtesy  but  of  such  lands  whereof 
the  wife,  or  he  himself  in  her  right,  w^as  actually  seized  in  deed.  The  seisin 
of  the  husband,  for  a  transitory  instant  only,  when  the  same  act  which  gives 
him  the  estate  conveys  it  also  out  of  him  again  (as  where,  by  a  fine,  land  is 
granted  to  a  man,  and  he  immediately  renders  it  back  by  the  same  fine)  such 
a  seisin  will  not  entitle  the  wife  to  dower,  for  the  land  was  merely  in  transitu^ 
and  never  rested,  in  the  husband,  the  grant  and  render  being  one  continued 
act.  But,  if  the  land  abides  in  him  for  the  interval  of  but  a  single  moment,  it 
seems  that  the  wife  shall  be  endowed  thereof.  And,  in  short,  a  widow  may 
be  endowed  of  all  her  husband's  lands,  tenements,  and  hereditaments,  corpo- 
real or  incorporeal,  under  the  restrictions  before  mentioned ;  unless  there  be 
some  special  reason  to  the  contrary.  Thus  a  woman  shall  not  be  endowed  of 
a  castle  built  for  defence  of  the  realm  :  nor  of  a  common  without  stint  j  for,  as 
the  heir  would  then  have  one  portion  of  this  common,  and  the  widow  another, 
and  both  without  stint,  the  common  would  be  doubly  stocked.  Copyhold 
estates  are  also  not  liable  to  dower,  being  only  estates  at  the  lord's  will ;  unless 
by  the  special  custom  of  the  manor,  in  which  case  it  is  usually  called  the 
free  bench.  But  where  dower  is  allow  able,  it  matters  not  though  the  husband 
aliens  the  lands  during  the  coverture  ;  for  he  aliens  them  liable  to  dower. 

How  dower  may  be  barred  or  prevented.  A  widow  may  be  barred  of  her 
dower  not  only  by  elopement,  divorce,  being  an  alien,  the  treason  of  her  hus- 
band, and  other  disabilities,  before  mentioned,  but  also  by  detaining  the  title- 
deeds  or  evidences  of  the  estate  from  the  heir,  until  she  restores  them  ;  and  by 
the  statute  of  Gloucester,  ( Sch.  Dig.  96,)  if  a  dowager  aliens  the  land  assigned 
her  for  dower,  she  forfeits  it  ipso  facto,  and  the  heir  may  recover  it  by  ac- 
tion.    A  woman  also  may  be  barred  of  her  dower  by  levying  a  fine,  or  suffer- 


DOWER    AND    JOINTURE.  3O5 

ing  a  recovery  of  the  lands  during  her  coverture.  But  the  most  usual  method 
of  barring  dower  is  by  jointures,  as  regulated  by  the  statute  27  Hen.  VIII.  c. 
10.  (Sch.  Dig.  163)~2  Blac.  Com.  129. 

A  widow,  after  the  death  of  her  husband,  incontinent,  and  without  any  diffi- 
culty, shall  have  her  marriage  and  her  inheritance,  and  shall  give  nothing  for 
her  dower,  her  marriage  or  her  inheritance,  which  her  husband  and  she  held 
the  day  of  the  death  of  her  husband,  and  she  shall  tarryin  the  chief  house  of 
her  husband  by  forty  days  after  the  death  of  her  husband,  within  which  days 
her  dower  shall  be  assigned  her  (if  it  were  not  assigned  her  before)  or  that  the 
house  be  a  castle,  and  if  she  depart  from  the  castle,  then  a  competent  house 
shall  be  forthwith  provided  for  her,  in  the  which  she  may  honestly  dwell,  until 
her  dower  be  to  her  assigned,  as  it  is  aforesaid,  and  she  shall  have  in  the  mean- 
time her  reasonable  estovers  of  the  common  ;  and  for  her  dower  shall  be  as- 
signed unto  her  the  third  part  of  all  the  lands  of  her  husband,  which  were  his 
during  coverture^  except  she  were  endowed  of  less  at  the  church  door.  No 
widow  shall  be  distrained  to  marry  herself:  nevertheless  she  shall  find  surety 
that  she  shall  not  marry  without  our  license  and  assent  (if  she  hold  of  us)  nor 
without  the  assent  of  the  lord,  if  she  hold  of  another. — Sch.  Dig.  37. 

First,  of  widows  which,  after  the  death  of  their  husbands,  are  deforced  of 
their  dowers,  and  cannot  have  their  dowers  or  quarantine  without  plea,  who- 
soever deforced  them  of  their  dowers,  or  quarantine  of  the  lands,  whereof  their 
husbands  died  seized,  and  that  the  same  widows  after  shall  recover  by  plea, 
they  that  be  convict  of  such  wrongful  deforcement  shall  yield  damages  to  the 
same  widows,  that  is  to  say,  the  value  of  the  whole  dower  to  them  belonging, 
from  the  time  of  the  death  of  their  husbands  unto  the  day  that  the  said  v/idows, 
by  judgment  of  our  court,  have  recovered  seisin  of  their  dower,  &c.,  and  the 
deforcers,  nevertheless,  shall  be  amerced  at  the  king's  pleasure. —  Sch.  Dig,  78. 

Note. — Judge  Schley  has  this  note  to  the  above  statute  :  The  seventh  chapter  of  Mag- 
na Charta  declares  that  dowser  shall  be  assigned  to  the  widow  within  forty  days  after  the 
death  of  her  husband,  but  provides  no  penalty  against  those  who  refuse  to  do  so.  The 
widow,  therefore,  received  no  benefit  from  this  chapter,  but  was  still  left  to  pursue  her  re- 
medy by  action  or  writ  of  dower  at  the  common  law. 

This  statute  (of  Merton)  seems  to  have  been  passed  in  order  to  remedy  the  defect,  by 
giving  damages  to  the  widow  against  those  who  withhold  dower  ;  but  it  applies  only  to 
dower  in  lands  of  which  the  husband  died  seized,  and  this  maybe  either  a  seisin  in  law,  or 
a  seisin  in  fact. — Co.  Litt.  sec.  36;  2  Blac.  Com.  131.  Therefore,  in  an  action  to  recover 
dower  in  lands  of  which  the  husband  did  not  die  seized,  no  damages  are  recoverable  under 
this  statute. — Ibid. 

By  the  statute  of  Gloucester,  G  Edw.  I.  c.  1,  post.  No.  12,  costs  are  also  given. 

Also,  if  a  woman  sell  or  give  in  fee,  or  for  term  of  life,  the  land  that  she 

holdeth  in  dower,  it  is  ordained  that  the  heir,  or  other  to  whom  the  land  ought 

to  revert  after  the  death  of  such  woman,  shall  have  present  recovery  to  demand 

the  land  by  a  writ  of  entry  made  thereof  in  the  chancery. — Sch.  Dig.  96. 

Note. — Judge  Schley  has  the  following  note  to  the  above  statute  :  If  a  woman  convey 
a  greater  estate  than  she  has,  that  is,  an  estate  in  fee  or  for  the  life  of  another,  it  will  be  a 
forfeiture,  and  the  heir  has  present  right  of  entry.  But  if  she  convey  only  an  estate  for  her 
own  life,  this  works  no  wrong,  and  is  no  forfeiture. 

And  if  a  wife  willingly  leave  her  husband,  and  go  away,  and  continue  with 
her  avowterer,  she  shall  be  barred  forever  of  action  to  demand  her  dower,  that. 
she  ought  to  have  of  her  husband's  lands,  if  she  be  convict  thereupon,  except 
that  her  husband  willingly,  and  without  coercion  of  the  church,  reconcile  her, 
and  suffer  her  to  dwell  with  him  ;  in  which  case  she  shall  be  restored  to  her 
action. — Sch.  Dig.  109. 

4.  It  shall  be  the  duty  of  all  widows,  within  owe  year  after  the  death  of  their 
husbands  J  to  make  their  election,  or  portion,  out  of  the  estate  of  the  deceased  ; 
and  any  such  widow  so  failing  to  make  her  election,  shall  be  considered  as  hav- 
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ing  taken  her  dower  or  thirds,  and  shall  forever  after  be  debarred  from  taking 
any  other  part  or  portion  of  the  said  estate. — Act  of  1807  ;  Frin.  Dig.  238. 

1 .  That  from  and  after  the  passage  of  this  Act,  (Act  of  1807,)  so  much  of  the 
above-recited  Act  as  requires  all  widows  within  one  year  after  the  death  of  their 
husbands  to  make  their  election,  or  portion,  out  of  the  estate  of  the  deceased, 
be,  and  the  same  is  hereby  repealed  ;  and  in  lieu  thereof,  that  it  shall  be  the 
duty  of  every  widow,  within  one  year  after  letters  testamentary  or  of 
ADMINISTRATION  havo  been  granted  on  her  husband's  estate,  to  make  her  elec- 
tion, or  portion,  out  of  the  estate  of  the  deceased,  and  failing  so  to  do  shall  be 
subject  to  the  disability  in  the  above-recited  Act  specified. — Act  of  1841  ; 
pamp.  p.   138. 

Widow's  Election, 
STATE  OF  GEORGIA,  'i      To  John  Doe,  administrator  of  the  estate  of 
Houston  County.        ^  Richard  Roe,  deceased. 

You  are  hereby  notified  that,  as  the  widow  of  Richard  Roe,  deceased, 
I  have,  and  do  by  these  presents,  this  day,  make  my  election  with 
regard  to  my  interest  in  the  estate  of  said  deceased  :  I  shall  take  a 
child^s  party  or  distributive  share,  of  said  estate  ;  and  I  hereby  relin- 
quish to  said  estate  all  right,  title,  interest,  and  claim  to  Dower,  in 
said  estate,  fully,  freely  and  entkely.     May  1,  1846. 

Rachael  Roe, 
Widow  (yf  Richard  Roe,  dec* 


1.  An  act  to  amend  an  act,  entitled  an  act  to  enable  feme  coverts  to  convey 
their  estates,  and  for  confirming  and  making  valid  all  conveyances  and  ac- 
knowledgments heretofore  made  by  feme  coverts,  passed  the  24th  of  April, 
1760,  so  far  as  the  same  relates  to  feme  coverts  conveying  their  dower. 

2.  Whereas,  the  above-recited  act,  in  order  to  enable  the  husband  to  con- 
vey the  entire  interest  which  he  has  in  lands  and  tenements,  requires  that  the 
wife,  by  her  own  free  consent,  become  a  party  in  the  deed  of  conveyance 
with  her  husband,  and  make,  sign,  seal,  and  deliver  a  formal  relinquishment 
of  her  interest  (of)  dower  in  and  to  the  premises  herein  described;  for  reme- 
dy w4iereof, 

3.  Be  it  enacted,  That  from  and  immediately  after  the  passing  of  this  act, 
all  conveyances  of  lands  and  tenements  made  by  the  husband  alone  during  the 
coverture  shall  be  legal  and  valid,  and  effectually  convey  the  entire  premises 
therein  described,  except  such  lands  as  the  husband  may  have  become  possessed 
of  BY  HIS  intermarriage  with  said  feme  covert :  any  law,  usage,  custom  or 
rule  of  the  court  to  the  contrary  notwithstanding  :  provided,  that  nothing  here- 
in contained  shall  prevent  the  widow  from  her  right  to  dower  in  all  lands  of 
which  her  husband  may  have  died  seized  and  possessed. — Act  of  1826  ; 
Prin.  Dig.  249. 

That  all  conveyances  of  real  estate,  made  by  any  sheriff,  or  other  officer,  in 
pursuance  of  sale  made  under  execution,  other  legal  process,  or  order  of 
court,  in  the  lifetime  of  the  husband,  shall  be  as  good  and  effectual,  in  bar  of 
the  right  of  dower,  as  if  the  conveyance  were  made  by  the  husband  himself. 
— Act  of  1842  ;  pamp.  p.  75. 


That  in  all  cases  hereafter  where  any  husband  shall  die,  application  for  the 
assignment  of  dower  shall  be  made  by  his  widov/,  within  seven  years  after 
his  death,  otherwise  her  right  to  dower  shall  be  absolutely  barred. — Act  of 
1839  ;  pamp.  p.  145. 
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That  from  and  after  the  passage  of  this  act,  the  superior  courts  of  this  State 
shall  have  power  and  authority  upon  the  written  application  of  any  person 
entitled  to  dower  in  any  lands  and  tenements  in  this  sl^te,  to  appoint  five  fit 
and  discreet  freeholders  of  the  county  in  which  the  application  is  made,  and 
cause  to  be  issued  by  the  clerk  of  said  court  a  writ  for  that  purpose,  to  be  de- 
vised and  framed  according  to  the  nature  of  the  case,  directing  said  freehold- 
ers, or  a  majority  of  them,  to  enter  upon  such  lands  and  tenements,  and  to 
admeasure,  lay  off  and  assign  the  one-third  part  of  said  lands,  including  the 
tenements,  having  regard  to  the  shape  and  valuation  of  such  lands  :  Provided, 
the  said  land  should  be  without  any  corporate  city,  village  or  public  place  of 
business.  And  all  lands  within  any  corporate  city,  village  or  public  place  of 
business,  it  shall  be  the  duty  of  said  freeholders,  or  a  majority  of  them,  to  ad- 
measure, lay  off  and  assign  one-third  part  of  all  the  lands,  tenements,  to 
which  the  applicant  is  entitled,  according  to  quantity  or  valuation,  as  they 
may  think  proper,  just  and  equitable.  The  persons  so  appointed,  shall  take 
the  following  oath  :  "  I  do  solemnly  swear,  or  affirm,  that  I  will  duly  and  im- 
partially execute  the  law  to  the  best  of  my  understanding  :  so  help  me  God." 
Provided^  that  the  persons  so  applying,  shall  give  notice  of  twenty  days  if 
they  reside  within  the  State,  and  if  they  reside  without  the  State,  three 
months'  notice,  in  one  of  the  public  gazettes  of  this  State,  their  intended  appli- 
cation for  such  assignment  of  dower  ;  sucid  provided  also,  the  application  shall 
not  be  made  until  the  expiration  of  three  months  after  the  death  of  the  person 
to  whom  the  said  lands  and  tenements  belonged. — Act  of  1839  ;  pump.  p. 
14S. 

1.  The  superior  courts  of  this  State  shall  have  power  and  authority,  upon 
the  written  application  of  an}^  person  entitled  to  dower  in  any  lands  and  tene- 
ments in  this  State  to  appoint  three  fit  and  discreet  freeholders  of  the  county 
in  which  the  application  is  made,  and  to  cause  to  be  issued  by  the  clerk  of 
said  court  a  writ  for  that  purpose,  to  be  devised  and  framed  according  to  the 
nature  of  the  case,  directing  said  freeholders,  or  a  majority  of  them,  to  enter 
upon  such  lands  and  tenements,  and  to  admeasure,  lay  off'  and  assign  the  part 
or  share  thereof,  to  which,  by  the  laws  of  this  State,  the  applicant  is  entitled, 
the  persons  so  appointed  being  first  sworn  duly  and  impartially  to  execute  said 
writ  :  Provided,  that  the  person  so  applying  shall  give  to  all  the  parties  in 
interest,  their  agents,  attorneys,  or  guardians,  twenty  days'  written  notice,  if 
they  reside  within  the  State  ;  and  if  they  reside  without  the  State  three 
months'  notice,  in  one  of  the  public  gazettes  of  this  State,  of  their  intended 
application  for  such  assignment  of  dower  ;  and  provided  also,  that  the  applica- 
tion shall  not  be  made  until  the  expiration  of  three  months  after  the  death  of 
the  person  to  whom  the  said  lands  and  tenements  belonged. 

Notice  of  Application, 

STATE  OF  GEORGIA,  ^  'fo  John  DoBj  administrator  upon    the  estate  of 

Houston  County.       ^      Richard  Roe,  deceased. 

You  are  hereby  notified  that  I  shall   apply,   to  the  next  superior 

court,  to  be  held  in  and   for   said  county,  on  the  fourth  Monday  in 

April  next,  for  the  appointment  of  commissioners,  to  adujeasure,  lay 

off  and  assign  dower,  to  me,  in  lots  of  land  numbers  forty-nine  and 

Jifty,  in  the  tenth  district  of  said  county,  agreeably  to  the  statutes,  in 

such  case  made  and  provided.     January  1,  1845. 

Rachael  Roe, 

Widow  of  Richard  Roe,  dec. 
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Petition, 

STATE  OF  GEORGIA,  )    To    the    honorable     Superior    Court    of    said 

Houston  County,  ^  COUlltV* 

The  petition  of  Rachael  Roe^  widow  and  relict  of  Richard  Roe,  late  of 
said  county,  deceased,   respectfully  showeth,  that  heretofore,  to  wit: 
on  the  first  day  o^  January ,  in  the  year  of  our  Lord,  eighteen  hundred 
a,nd  forty -four,  Richard  Roe,  the  husband  of  your  petitioner,  departed 
this  life,  intestate,  upon  whose  estcite  Joh7i  Doe  has   administered,  in 
due  form  of  law.     And  your  petitioner  showeth,  that  at  the  time  of 
her   intermarriage  with  said  Richard  Roe,  deceased,  she  was  possessed, 
as  of  her  own  right  and  property,  of  lot  of  land,  wumhex:  forty -nine,  in 
the  tenth  district  of  said  county,  containing  two  hundred  two  and  a  half 
acres,  more  or  less,  said  lot  of  land  being  luell  improved,  of  which  lot  of 
land  said  Richard  Roe,  deceased,  became  possessed,  by  his  intermar- 
riage with  your  petitioner.     And  your  petitioner  further  showeth,  that 
said  Richard  Roe,  deceased,  in  his  lifetime,  bargained,  sold  and  con- 
veyed to  Robert  Peak,  said  lot  of  land,  number  forty-nine  in  the  teiith 
district  of  said  county.     And  your  petitioner  further  showeth,  that  she 
did  not,  at  any  time  during  coverture,  in   any  w^ay  or  manner  what- 
ever, relinquish  dower,  in  and  to  said  lot  of  land.    And  your  petitioner 
further  showeth,  that  at  the  time  of  the  death,  of  the  said  Richard  Roe, 
he  was  seized  and  possessed,  as  of  his  own  right  and  property,  oi  lot  of 
land,  numbex  fifty ,  in  the  tenth  district  of  said  county,  containing  two 
hundred  two  and  a  half  acres,  more  or  less  well  improved.     And  your 
petitioner  further  showeth,  that  neither  at  her  intermarriage,  nor  be- 
fore, nor  since,  by  contract,  jointure,  will,  or  in  any  other  way  or  man- 
ner whatever,  was  there,  nor  has  there  been,  any  separate  estate  settled 
upon,  or  allowed  your  petitioner,  in  lieu  of  dower ;  nor  has  she,  in  any 
way  or  manner,  relinquished  her  right  of  dower,  in  and  to  said  lots  of 
land,  either  specially  or  generally.     And  your  petitioner  further  show- 
eth, that  notice  of  her  intended  application,  for  assignment  of  dower, 
has  been  given  to  all  parties  in  interest,  in  conformity  with  the  statutes, 
in  such  case  made  and  provided.     Wherefore  your  petitioner  prays, 
the  appointment  of  commissioners,  to  admeasure,  lay  off  and  assign 
her  dower,  in  said  lots  of  land,  afore-described,  and  as  in  duty  bound, 
&c.  Simon  Wake,  Pet^r^s  Atfy, 

2.  In  case  any  person  or  persons  who  may  be  interested  in  said  land,  shall 
traverse  or  deny  the  right  of  the  applicant  to  such  Dower,  (the  grounds  of 
which  traverse  or  denial  shall  be  plainly  and  distinctly  set  forth  in  writing,) 
the  court  shall  order  an  issue  to  be  made  up,  and  the  same  shall  be  tried  by 
a  special  jury  at  the  same  term,  unless  it  should  appear  to  the  court  that  the 
principles  of  justice  should  require  a  continuance,  which  may  be  allowed  for 
one  term,  and  no  longer,  and  the  verdict  of  the  jury  shall  be  final  and  conclu- 
sive between  the  parties. 

Traverse  of  right  to  Dower, 

And  now,  at  this  term,  comes  John  Doe,  administrator  upon  the  estate 
oi  Richard  Roe,  deceased,  by  his  attorney,  Stephen  Winn.,  and  traverses 
the  application  of  Rachael  Roe,  widow  of  Richard  Roe,  deceased,  by  her 
attorney,    Simon    Wake,  and    denies  that    said   Rachael   Roe,  is   en- 
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titled  to  dower  in  said  lots  of  land^  in  her  petition  mentioned,  be- 
cause he  saith  that  said  Richard  Roe,  deceased,  did  not  become 
possessed  of  lot  of  land  number  forty-nine^  in  the  tenth  district  of 
said  county,  by  his  iritermarriage  with  petitioner,  but  said  Richard 
Roe,  deceased,  became  possessed  of  said  lot  of  land,  by  purchase, 
and  sold  and  conveyed  said  lot  of  land,  during-  his  lifetime,  bona 
fide,  and  for  a  valuable  consideration.  And  the  administrator  of -.said 
Richard  Roe,  deceased,  further  traverses  the  application  of  said  Rachael 
Roe,  and  denies  her  right  to  dower,  in  lot  of  land  number  fifty,  in  the 
tenth  district  of  said  county,  because  he  says,  that  said  Richard  Roe, 
deceased,  did  not  die  possessed  of  said  lot  of  land,  last  mentioned,  but 
says  that  said  Richard  Roe,  deceased,  sold  and  conveyed  said  lot  of 
land,  during  his  lifetime,  bona  fide,  and  for  a  valuable  consideration, 
and  was  not  possessed  thereof,  at  his  death ;  of  which  he  puts  himself 
upon  the  country,  &c.  Stephen  Winn,  ^tt^y  pro  Adm\. 

And  the  petitioner  says,  that  she  is  entitled  to  dower  in  said  lots  of 
land,  as  in  her  petition  mentioned,  and  doth  the  like,  &c. 

Simon  Wake,  Pefr's  Att^y. 

Verdict, 

We,  the  jur}^,  find  the  issue  in  favor  of  the  applicant   for  dower.      ' 

Samuel  Ross,  Foreman, 

3.  When  any  person  is  entitled  to  Dower  in  lands  and  tenements  situate 
in  different  counties  of  this  State,  application  shall  be  made  in  the  manner  and 
under  the  restrictions  hereinbefore  pointed  out  by  the  superior  courts  in  each 
of  said  counties,  and  the  writs  granted  by  said  courts  shall  only  extend  to  the 
laying  off  and  assigning  Dower  in  the  lands  and  tenements  situate  within  the 
•  county  in  which  such  application  is  made. 

Appointment  of  Commissioners, 

Upon  the  petition  of  Rachael  Roe,  widow  of  Richard  Roe,  deceased, 
showing  that  she  is  entitled  to  dower,  in  lots  of  land,  wuvahexs  forty - 
nine  and  fifty,  in  the  tenth  district  of  said  county,  and  praying  the 
appointment  of  commissioners,  to  admeasure,  lay  off  and  assign 
dower  to  her,  in  said  lots  of  land,  it  is  ordered,  that  Thomas  Moore, 
John  Bacon,  William  Sloan,  Peter  West  and  James  Cash,  be,  and  they 
are  hereby  appointed  commissioners,  for  the  purposes  aforesaid  ;  that 
the  clerk  issue  a  commission  to  them  accordingly  ;  that  they,  or  a 
majority  of  them,  (with  a  competent  surveyor,  by  ihem  appointed,  after 
being  sworn,  and  giving  the  notices  previously  required,)  enter  upon 
said  lots  of  land,  and  admeasure,  lay  off  and  assign  dower  to  the  peti- 
tioner, in  conformity  with  the  statutes  in  such  case  made  and  provided. 

Commissioners''  Oath, 

You,  and  each  of  you,  do  solemnly  swear,  that  you  will  faithfully 
and  impartially  execute  the  writ  of  Dower,  to  you  directed,  to  the 
best  of  your  skill  and  ability,  so  help  you  God. 
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Com7nission. 


STATE  OF  GEORGIA 
Houston  County. 


To  Thomas  Moore ^  John  Bacon ^  William  Sloan j 
Peter  West  and  James  Cash,  freeholders  of  said 
county. 

Whereas,  at  our  Superior  Court,  held  in  and  for  said  county,  on 
the  fourth  Monday  in  Jlpril,  last  past,  Rachael  Roe.  widow  and  relict 
of  Richard  Roe,  late  of  said  county,  deceased,  made  know^n  to  said 
court,  by  her  petition,  that  as  widow,  as  aforesaid,  she  was  entitled  to 
Dower,  in  lots  of  land,  numbers  forty-nine  and  ffty,  in  the  tenth  dis- 
trict of  said  county,  each  lot  containing  two  hundred  two  and  a  half 
acres,  more  or  less,  both  lots  being  well  improved  :  and  praying  our 
said  court,  for  the  appointment  of  commissioners,  to  admeasure,  lay 
off  and  assign  Dower  to  her,  the  said  Rachael  Roe,  in  said  lots  of  land, 
and  you  having  been  appointed  commissioners  for  said  purpose.  Now, 
therefore,  you,  the  said  Thomas  Moore,  Johii  Bacon,  William  Sloan, 
Peter  West  and  James  Cash,  freeholders  of  said  county,  or  a  majority 
of  yon,  are  hereby  authorized  and  required,  first  having  given  notice 
to  the  parties  in  interest,  agreeably  to  the  statutes  in  such  case  made 
and  provided  ;  and  having  been  sworn,  duly  and  impartially,  to  exe- 
cute this  writ ;  and  having  appointed  and  employed  a  competent  sur- 
veyor, to  assist  in  executing  this  writ,  to  enter  upon  lot  of  land,  num- 
ber forty-nine,  in  the  tenth  district  of  said  count}",  containing  tico 
hundred  two  and  a  half  acres,  said  lot  of  land  being  icell  improved  ;  and 
lot  of  land,  number  ffty,  in  the  tenth  district  of  said  county,  contain- 
ing tioo  hundred  two  and  a  half  acres,  said  lot  of  land  being  well  improved, 
having  regard  to  the  shape  and  valuation  of  said  land,  including  the 
tenements,  to  admeasure,  lay  off  and  assign  the  one-third  part  of  said 
lot  of  land,  to  the  said  Rachael  Roe,  widow  of  said  Richard  Roe,  de- 
ceased. And  you  are  further  directed  and  required,  to  return  your 
actings  and  doings,  in  the  premises,  to  the  next  Superior  Court,  to  be 
held  in  and  for  said  county,  on  the  fourth  Monday  in  October  next. 
iHerein  fail  not. 

Witness,  the  honorable  Edwin  J\l.  Clark,  judge  of  said  court,  this 
May  1,  1845.  James  Holdfast,  CVk.  [L.  S.] 

Justice's  Certificate  on  the  hack  of  the  Commission, 

I  hereby  certify,  that  the  Commissioners,  Thomas  Moore,  John 
Bacon,  William  Sloan,  Peter  West  and  James  Cash,  were  b}^  me  duly 
sworn  to  the  execution  of  the  within  Commission. 

Given  under  my  hand  and  official  signature,  this  May  1,  1845. 

James  Mack,  J.  P. 

5.  The  persons  so  making  the  assignment,  shall,  in  ever}-  case,  give  to  the 
parties  in  interest,  ten  days'  notice,  if  they  reside  within  the  State,  and  if  they 
reside  without  the  State,  two  months'  notice,  in  one  of  the  public  gazettes  of 
this  State,  of  the  time  and  place  of  making  said  assignment. 

Notice  of  Assignme?it. 

STATE- OF  GEORGIA,  ^  To   John   Doe,   administrator  upon  the  estate  of 
Houston  County.       ^      Richard  Roe,  late  of  said  county,  deceased. 

You  are  hereby  notified,  that  by  virtue  of  a  commission,  to  us  di- 
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rected,  from  the  honorable  Superior  Court,  of  said  county,  we  shall, 
on  the^r^^  day  of  July  next,  enter  upon  lots  of  land,  numbers  forty- 
nine  and  fifty ^  in  the  tenth  district  of  said  county,  for  the  purpose  of 
admeasuring,  laying  off  and  assigning  Dower,  in  and  to  said  lots  of 
iandy  to  Rac/iael  Roe,  widow  of  Richard  Roe,  deceased. 

Given  under  our  hands  and  official  signatures ,  this  May  1,  1845. 

Thomas  Moore, 
John  Bacon, 

William  Sloan,  J-  Com^s, 
Peter  West, 
James  Cash. 

Return  of  the  Commissioners, 
STATE  OF  GEORGIA,  ^  To     the    Honorable;   Superior    Court,    of    said 

Houston  ConxxiY '  r        countV 

The  undersigned,  commissioners  appointed  for  the  purpose  of  a.d- 
measuring,  laying  off  and  assigning  Dower  to  Rachael  Roe,  widow  of 
Richard  Roe,  deceased,  in  lots  of  land,  numhers  forty-nine  and  fifty,  in 
the  tenth  district  of  said  county,  hereby  report,  that  on  the  first  day 
of  May,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty  five,  we 
were  sworn  to  the  impartial  execution  of  the  law  and  said  commission, 
before  James  Mack,  one  of  the  justices  of  the  peace,  in  and  for  said 
county  ;  that,  on  the  sa7ne  day,  notice  was  given  to  the  parties  in  in- 
terest, copies  of  which  are  hereto  annexed  ;  and  having  employed 
John  Wall,  as  surveyor,  we  proceeded,  on  the  first  day  of  June,  last 
past,  to  the  discharge  of  the  duties  required  of  us  by  law  and  said 
commission,  we  caused  a  survey  of  lot  of  land,  number  forty -nine,  m 
the  tenth  district  of  said  county,  to  be  m,ade,  by  which  we  ascertained 
that  said  lot  of  land  contained  two  hundred  and  thirteen  acres  ;  seventy- 
one  acres  in  the  south-east  corner  of  said  lot  of  land,  (on  which  is  situate 
the  dwelling-house,)  was  admeasured,  laid  off  and  assigned  to  the  petitioner, 
as  Dower,  {the  metes  and  bounds  of  which  ivill  more  fully  appear,  by  refer^ 
ence  to  the  annexed  plat  of  survey.)  We  caused  a  survey  of  lot  of  land,  num- 
ber fifty,  in  the  tenth  district  of  said  county,  to  be  made,  by  ivhich  we  ascer- 
tained that  said  lot  of  land  contained  one  hundred  and  fifty  acres  ;  fifty 
acres  in  the  south-west  corner  of  said  lot  of  land,  was  admeasured,  laid 
off  and  assigned  to  the  petitioner,  as  Bower,  (the  metes  and  hounds  of 
which  will  more  fully  appear,  by  reference  to  the  annexed  pla,t  of  survey.) 
The  undersigned  were  emplo3^ed  thi^ee  days  in  this  service.  All  of 
which  is  respectfully  submitted. 

Given  under  our  hands  and  official  signatures,  this  June  3,  1845. 

Thomas  Moore, 
John  Bacon, 

William  Sloan,  >  Com^s. 
Peter  West, 
James  Cash. 

Note. — The  return  of  the  commissioners  must  have  annexed  to  it  a  plat  of  survey. — See 
com.  law,  rule  71  ;  and  copies  of  the  notices. 

4.  The  persons  appointed  for  the  purposes  hereinbefore  expressed,  shall  re- 
turn their  proceedings  on  such  writs  to  the  term  of  the  Superior  Court  next 
ensuing  the  one  at  which  they  were  granted,  there  to  remain  of  record,  and 
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which  shall  be  final  and  conclusive  between  all  the  parties  concerned,  unless 
some  person  interested  shall  show  a  good  and  probable  matter  in  bar  of  the 
confirmation  of  such  assignment,  or  that  the  applicant  is  not  entitled  to  so  much 
as  hath  been  assigned ;  in  which  case  the  court  shall  permit  an  issue  to  be 
made  up  and  tried  by  a  special  jury  without  delay,  unless  good  and  sufficient 
cause  should  be  shown  to  the  court  for  a  continuance,  which  may  be  granted 
for  one  term,  and  no  longer ;  and  if  the  jury  shall  find  in  favor  of  the  return 
and  assignment  already  made,  the  same  shall  stand  confirmed  ;  but  if  they 
should  find  against  it,  the  court  shall  forthwith  award  another  writ  directing  a 
new  assignment,  which  shall  be  executed  and  returned  as  before  directed,  and 
which  shall  be  final  and  conclusive  to  all  the  parties ;  and  in  all  cases  where 
the  assignment  so  made  is  confirmed  by  the  court,  writs  of  possession,  on  the 
application  of  the  person  to  whom  dower  is  so  assigned,  shall  be  issued  by  the 
clerk  of  the  Superior  Court  from  which  the  writ  originally  issued  for  such  as- 
signment, to  give  such  person  possession  of  the  lands  and  tenements  so  assigned 
to  them. 

Issue  formed  upon  the  Return  of  the  Commissioners, 

And  now,  at  this  term,  comes  John  Doe,  administrator  upon  the 
estate  of  Richard  Roe,  deceased,  by  his  attorney  Stephen  Winn,  and 
objects  to  the  confirmation  of  the  assignment  of  Dower  to  Rachael  Roe, 
made  by  the  commissioners,  appointed  for  that  purpose,  at  the  April 
term,  and  for  matter  of  objection  to  that  assignment,  says :  that  the 
seventy-one  acres  of  land^  including  the  dwelling-house,  on  lot  of  land 
.number  forty-niney  in  the  tenth  district  of  said  county,  is  of  greater 
value,  to  wit,  of  the  value  o^  fifty  dollars,  more  than  any  other  third 
part  of  said  7o^  of  land.  And  that  the  fifty  acres,  allowed  on  lot  of 
land  number  fifty,  is  of  greater  value,  to  wit,  of  the  value  o^  forty 
dollars,  more  than  any  other  third  part  of  said  lot  of  land  :  wherefore 
he  prays,  that  said  assignment  be  annulled  and  set  aside,  and  a  new 
commission  awarded^  and  this  he  is  ready  to  verify  ;  wherefore,  &c. 

Stephen  Winn,  Att^y  pro  Mm^r, 

And  now,  comes  Raehael  Roe,  the  applicant  for  Dower,  by  her  at- 
torney Simon  Wake,  and  denies  that  the  portion  oi  lot  of  land  number 
fo7^ty-nine,  in  the  tenth  district,  assigned  her  as  Dower,  is  of  greater 
value  than  either  of  the  other  third  parts  of  said  lot  of  land,,  and  says 
that  it  is  of  but  equal  value  to  either  of  said  third  parts.  And  denies 
that  the  portion  of  lot  of  land  number  fifty,  in  the  tenth  district,  as- 
signed her  as  Dower,  is  of  greater  value  than  either  of  the  other  third 
parts  of  said  lot  of  land,  and  says  that  it  is  of  but  equal  value  to  either 
of  said  thM  parts  :  wherefore  she  prays,  that  said  assignment  may  be 
confirmed  and  made  the  order  and  judgment  of  the  court,  &c. 

Simon  Wake,  Pet^r^s  Atfy. 
Verdict, 

We,  the  jury,  find  in  favor  of  the  return  and  assig-nment,  with  coscs 
of  suit.  John  Jones,  Foreman, 

Judgment. 


'!=)' 


Whereupon,  it  is  considered  by  the  court,  that  the  return  of  the 
commissioners  be  made  the  order  and  judgment  of  the  court,  and  stand 
confirmed,  that  said  return  and  assignment  be  recorded,  and  that  said 
return   and  assignment  be  final  and  conclusive  between  the  parties 
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concerned  ;  and  it  is  further  ordered,  that  writs  of  possession  to  the 
Dower  assigned  be  issued  by  the  clerk  to  Rachael  Roe,  the  applicant, 
upon  her  applying  for  the  same;  and  it  is  further  ordered,  that  the 
applicant  for  Dower  pay  each  of  the  acting  commissioners  the  sum  of 
fifteen  dollars,  and  the  surveyor,  John  Wall,  the  sum  oi  fifteen  dollars, 
for  their  services  ;  and  it  is  further  ordered,  that  the  applicant  for 
dower  recover  against  the  estate  of  Richard  Roe,  deceased,  the  sum 
of  one  hundred  dollars,  to  be  levied  of  the  goods  and  chattels,  lands 
and  tenements,  of  said  Richard  Roe,  deceased,  in  the  hands  of  his 
administrator  to  be  administered,  for  her  costs,  in  this  behalf  laid  out 
and  expended ;  and  said  administrator^  in  mercy,  &c.  Judgment 
signed  this  Oct.  20,  1845.  Simon  Wake,  Peter's  AtVy, 

Note. — This  note  is  furnished  the  Compiler:  "The  judgment  charges  the  whole  costs 
to  the  administrator,  when  he  should  be  charged  with  the  cests  of  the  two  Issues  only; 
and  the  judgment  should  be  rendered  so  as  to  charge  the  estate  and  not  the  administrator 
personally — thus  :  that  the  applicant  do  recover  of  A  B,  administrator  on  the  estate  of  C  D, 
twenty-jive  dollars,  being  the  costs  of  the  trial  of  the  two  Issues  in  said  case,  to  be  levied 
on  the  goods  and  chattels,  lands  and  tenements  of  C  D,  deceased,  in  the  hands  of  the  ad- 
ministrator;  and  there  should  be  a  separate  judgment  against  the  applicant  if  she  should 
refuse  to  pay  the  costs  accruing  on  the  assignment.  The  fi.  fa.  should  conform  to  the  judg- 
ment." 

Writ  of  Possession. 

STATE  OF  GEORGIA,  )        ™       , 

Houston  Conniy.        \      T- o  the  Sheriff  of  said  couuty — greeting: 

Whereas,  Rachael  Roe,  widow  and  relict  oi  Richard  Roe,  late  of  said 
county,  deceased,  has  lately  in  ,6ur  Superior  Court  for  said  county,  by 
the  judgment  of  said  court,  recovered  for  her  Dower,  (against  John 
Doe,  administrator  upon  the  estate  of  said  Richard  Roe,  deceased, 
seventy-one  acres  of  land,  including  the  dwelling-house,  in  the  south- 
east corner  of  lot  of  land  nwmhQY  forty -nine,  in  the  tenth  district,  and 
fifty  acres  of  land  in  the  south-west  corner  of  lot  number  fifty,  in  the 
tenth  district,  (the  metes  and  bounds  of  which  will  more  fully  appear, 
by  reference  to  the  annexed  plat  of  survey  ;)  which  said  premises  have 
been,  and  are  still,  unjustly  withheld  from  the  said  Rachael  Roe,  by 
John  Doe,  administrator  upon  the  estate  of  said  Richard  Roe,  deceased, 
whereof  he  is  convicted,  as  appears  to  us,  of  record  ;  and  forasmuch 
as  it  is  adjudged,  in  the  said  court,  that  the  said  Rachael  Roe  have 
execution,  upon  her  said  judgment,  against  the  said  John  Doe,  admin- 
istrator, as  aforesaid,  according  to  the  force,  form,  and  effect  of  her 
said  recovery;  therefore  we  command  j^ou,  that  without  delay  you 
deliver  to  the  said  Rachael  Roe  possession  of  the  said  premises,  so  re- 
covered, with  the  appurtenances ;  and  that  you  certify  to  our  said 
Superior  Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Mon- 
day in  April  next,  in  what  manner  you  shall  have  executed  this  writ : 
and  have  you  there  this  writ. 

Witness,  the  honorable  Edwin  M.  Clark,  Judge  of  said  Court,  this 
JYovember  1,  1845.  James  Holdfast,  CPk. 

Writ  of  Possession  with  Fi.  Fa.  for  Costs.  * 

['^  In  what  manner  you  shall  have  executed  this  writ,"  and  then  as 

follows  :]  We  also  command  you,  that  of  the  goods  and  chattels,  lands 

and   tenements  of  the   said  John  Doe,  administrator,  as   aforesaid,  in 

your  bailiwick,  you  cause  to  be  made  one  hundred  dollars,  which  in 
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our  same  court  were  acljndged  to  the  said  Rachael  Roe,  for  the  dam- 
ages which  she  had  sustained,  as  well  on  occasion  of  the  matters  afore- 
said, as  for  her  costs  and  charges,  by  her,  about  her  writ,  in  that  behalf 
expended,  whereof  the  said  John  Doe^  administrator^  as  aforesaid,  is 
convicted,  as  appears  to  us  of  record.  And  that  you  have  those  moneys 
before  our  said  court,  on  the  day  aforesaid,  to  render  unto  the  said 
Rachael  Roe,  for  her  damages  aforesaid ;  and  have  you,  then  and 
there,  this  writ. 

Witness  the  honorable  Edwin  M.  Clark,  Judge  of  said  Court,  this 
JVovemher  1,  1845.  James  Holdfast,  CPk, 

Note. — Tlie  clerk  must  annex  a  correct  copy  of  the  plat  of  survey  to   the   writ  of  pos- 
session. 

6.  The  persons  making  such  assignment  shall  be  authorised  to  appoint  and 
employ  a  surveyor  to  assist  in  executing  the  writ  to  them  directed,  who  to- 
gether with  themselves,  shall  be  entitled  to  such  compensation  for  their 
services  as  the  court  shall  deem  reasonable  and  just,  and  in  case  the  person 
applying  for  said  writ  shall  refuse  or  neglect  to  pay  the  the  sum  awarded  by 
the  court,  execution  shall  be  issued  therefor  as  on  a  judgment. — Act  of  1824  ; 
Rrin.  Dig.  459. 

3.  That  nothing  in  this  act  contained  shall  be  construed,  deemed,  or  ex- 
tended to  bar  any  widow  of  any  mortgager  of  lands  or  tenements,  from  her 
Dower  and  right  in  and  to  the  said  lands  and  tenements,  who  did  not  legally 
join  with  her  husband  in  such  mortgage,  or  otherwise  lawfully  bar  or  ex- 
clude herself  from  such  her  Dower  or  right. — Act  of  \1QS  ;  Prin.  Dig.   161. 


2.  And  where  a  feme-covert  has,  or  may  have  any  right  in  part  or  the 
whole  of  the  lands  and  tenements  to  be  conveyed,  and  the  said  feme-covert 
doth  willingly  consent  to  part  with  her  right,  by  becoming  a  party  with  her 
husband  in  the  sale  of  such  lands  and  tenements,  in  such  cases  as  these,  the 
said  feme-covert  shall  become  a  party  with  her  husband  in  the  said  deed  of 
conveyance,  and  sign  and  seal  the  same  before  the  chief  justice,  or  assistant 
judges,  or  one  of  his  majesty's  justices  of  the  peace,  for  the  parish  where 
such  contracts  shall  be  made,  declaring  before  the  said  judge  or  justice  that 
she  has  joined  with  her  husband  in  the  alienation  of  the  said  lands  and 
tenements  of  her  own  free  will  and  consent,  without  any  compulsion  or  force 
used  .by  her  said  husband  to  obhge  her  so  to  do,  which  declaration  shall  be 
made  in  the  following  words,  or  words  to  the  like  effect,  viz  :  I,  A  B,  the  wife  of 
C  D,  do  declare,  that  I  have  freely  and  without  any  compulsion,  signed,  sealed 
and  delivered  the  above  instrument  of  writing,  passed  between  D  E,  and 
C  D,  and  I  do  hereby  renounce  all  title  or  claim  of  Dower  that  I  might  claim 
or  be  entitled  to  after  the  death  of  C  D,  my  said  husband,  to  or  out  of  the 
lands  or  tenements  therein  conveyed.  In  witness  whereof,  1  have  hereunto 
set  my  hand  and  seal.  And  the  said  judge  or  justice  shall,  and  is  hereby  re- 
quired to  endorse  upon  the  deed  the  acknowledgment  of  the  same  feme-covert 
made  before  him,  and  to  sign  the  same,  and  shall  receive  two  shillings  and 
sixpence  sterling  fee,  for  his  endorsing  and  signing  the  same,  and  no  more. — 
Actof\lQO\  Prin.  Dig.  160. 

3.  And  in  case  of  Dower,  Be  it  farther  enacted.  That  any  such  deed  of  con- 
veyance of  lands  or  tenements,  in  which  a  feme-covert  may  be  interested  by 
Dower  or  otherwise,  and  that  such  feme-covert  doth  voluntarily  with  her  hus- 
band agree,  and  sign,  seal  and  deliver,  before  lawful  evidence,  such  deed  of 
conveyance  of  any  lands  or  tenements  as  aforesaid,  and  also  before  the  chief- 
justice,   or    any    justice    of  the  peace,   on  private   examination,    doth    ac- 
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knowledge  and  agree  that  she  did,  of  her  own  free  will  and  accord,  subscribe, 
seal  and  deliver  the  said  deed,  with  an  intention  thereby  to  renounce,  give  up, 
and  forever  quit  claim  to  her  right  of  Dower  and  thirds  of,  into,  and  to  the 
lands  or  tenements  therein  mentioned,  then,  and  in  that  case,  such  deeds  of 
conveyance,  or  bargain  and  sale,  of  lands  and  tenements,  shall  be  held,  deemed 
and  considered  according  to  the  construction  and  meaning  thereof,  to  be  good 
and  valid  in  law  and  equity,  and  shall  be  and  is  hereby  declared  to  be,  a  free, 
full,  and  absolute  renunciation  of  Dower  and  thirds,  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding. — Act  of  1785  ^  Prin.  Dig.  163. 

Note. — It  will  be  perceived,  by  reference  to  the  statutes,  that  it  is  necessary  that  the 
wife  should  unite  with  the  husband,  in  the  execution  of  the  deed,  and  moreover,  that  she 
should,  upon  private  examination,  before  a  judge  of  a  superior  court,  or  a  justice  of  the 
peace,  acicnowledge  that  she  did  voluntarily  execute  the  same,  with  an  intention  to  re- 
nounce her  right  of  Dower,  Such  acknowledgment  must  be  endorsed  upon  the  deed. — 
Clay.  Jus.  375. 

Relinquishment  of  Dower, 

STATE  OF  GEORGIA, )  Rachael  Roe^  wife  of  the  within  named  Richard 
Houston  County.  ^  Roe.,  this  day  appeared  before  me,  and  being  pri- 
vately, and  separate,  and  apart  from  her  said  husband,  examined  by 
me,  did  declare,  acknowledge  and  agree,  that  she  did,  of  her  own  free 
will  and  accord,  subscribe,  seal  and  deliver  the  within  deed,  (convey- 
ing lot  of  land  numhev  forty -nine,  in  the  tenth  district  of  said  county, 
v/hich  lot  of  land  came  to  the  sajd  Richard  Roe  by  his  intermarriage 
with  said  Rachael  Roe,)  with  an  intention  thereby  to  renounce,  give 
up,  and  forever  quit  claim  to  her  right  of  Dower,  and  thirds  of,  into, 
and  to,  and  all  and  singular,  the  premises  in  said  deed  mentioned. 

In  witness  whereof,  the  said  Rachael  Roe  hath  hereunto  set  her  hand 
and  seal,  this  May  1,  1846. 

Signed,  sealed  and  ^  RacHAEL    Roe,  ry      ^  -i 

'lr/:.iSrrpr  °'    i  Wife  of  Richard  Roe.  L^-  «•] 


Jointure. 

A  jointure  is  defined  to  be  a  competent  livelihood  of  freehold  for  the  wife, 
of  lands  and  tenements,  to  take  effect  in  profit  or  possession  presently  after  the 
death  of  the  husband ;  for  the  life  of  the  wife  at  least. — 1  Sivifth.  Dig.  86. 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate,  limited  to  both 
the  husband  and  wife,  but  in  common  acceptation  extends  also  to  a  sole  estate, 
limited  to  a  wnfe  only,  is  thus  defined  by  Sir  Edward  Coke  :  '* A  competent  live- 
lihood of  freehold  for  the  wife,  of  lands  and  tenements,  to  take  eflfect  in  profit 
or  possession,  presently  after  the  death  of  the  husband,  for  the  life  of  the  wife 
at  least."  This  description  is  framed  upon  the  purview  of  the  statute  27  Henry 
VIII.  c.   10,  (Sch.  Dig.  163)  before  mentioned,  commonly  called  the  statute  of 
uses,  of  which  we  shall  speak  fully  hereafter.     At  present  1  have  only  to  ob- 
serve, that  before  the  making  of  that  statute  the  greatest  part  of  the  land  of 
England  was  conveyed  to  uses  ;  the  property  or  possession  of  the  soil  being 
vested  in  one  man,  and  the  use,  or  profits  thereof,  in  another;  whose  direc- 
tions, with  regard  to   the  disposition  thereof,   the  former  was  in  conscience 
obliged  to  follow,  and  might  be  compelled  by  a  court  of  equity  to  observe  ; 
Now,  though  a  husband  had  the  use  of  lands  in  absolute  fee-simple,  yet  the  wife 
was  not  entitled  to  any  dower  therein,  he  not  beino-  seized  thereof:  wherefore 
it  became  usual,  on  marnage,  to  settle  by  express  deed  some  special  estate  to 
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the  use  of  the  husband  and  his  wife,  for  their  lives,  in  joint-tenancy,  or  jointure ; 
which  settlement  would  be  a  provision  for  the  wife  in  case  she  survived  her 
husband.  At  length  the  statute  of  uses  ordained,  that  such  as  had  the  itse  of 
lands  should,  to  all  intents  and  purposes,  be  reputed  and  taken  to  be  absolutely 
seized  and  possessed  of  the  soil  itself.  In  consequence  of  which  legal  seisin,  all 
wives  would  have  become  dowable  of  such  lands  as  were  held  to  the  use  of 
their  husbands,  and  also  entitled  at  the  same  time  to  any  special  lands  that 
might  be  settled  in  jointure  :  had  not  the  same  statute  provided,  that  upon 
making  such  an  estate  in  jointure  to  the  wife  before  marriage,  she  shall  be  for- 
ever precluded  from  the  dower.  But  then  these  four  requisites  must  be  punc- 
tually observed  :  1.  The  jointure  must  take  effect  immediately  on  the  death  of 
the  husband.  2.  It  must  be  for  her  own  life  at  least,  and  not  pur  auter  vie,  or 
for  an}^  term  of  years,  or  other  smaller  estate.  3.  It  must  be  made  to  herself, 
and  no  other  in  trust  for  her.  4.  It  must  be  made,  and  so  in  the  deed  particu- 
larly expressed  to  be  in  satisfaction  of  her  whole  dower,  and  not  of  any  particular 
part  of  it.  If  the  jointure  be  made  to  her  after  marriage,  she  has  her  election 
after  her  husband's  death,  as  in  dower  ad  ostium  ecclesice^  and  may  either  accept 
it,  or  refuse  it  and  betake  herself  to  her  dower  at  common  law  ;  for  she  was  not 
capable  of  consenting  to  it  during  coverture.  And  if,  by  any  fraud  or  accident, 
a  jointure  made  before  marriage  proves  to  be  on  a  bad  title,  and  the  jointress  is 
evicted,  or  turned  out  of  possession,  she  shall  then  (by  the  provisions  of  the 
same  statute)  have  her  dower  pro  ianio  at  common  law. 

There  are  some  advantao;es  attendinsr  tenant  in  dower  that  do  not  extend  to 
jomtresses  ;  and  so  vice  versa,  jointresses  are  in  some  respects  more  privileged 
than  tenants  in  dower.  Tenant  in  dower  by  the  old  common  law  is  subject  to 
no  tolls  or  taxes  ;  and  hers  is  almost  the  only  estate  on  which,  when  derived 
from  the  king's  debtor,  the  king  cannot  distrain  for  his  debt :  if  contracted 
during  the  coverture.  But,  on  the  other  hand,  a  widow  may  enter  at  once, 
without  any  formal  process,  on  her  jointure  land  ;  as  she  also  might  have  done 
on  dower  ad  ostium  ecclesic^y  w^hich  a  jointure  in  many  points  resembles  ;  and 
the  resemblance  was  still  greater,  while  that  species  of  dower  continued  in  its 
primitive  state  ;  whereas  no  small  trouble,  and  a  very  tedious  method  of  pro- 
ceeding, is  necessary  to  compel  a  legal  assignment  of  dower.  And  what  is 
more,  though  dower  be  forfeited  by  the  treason  of  the  husband,  yet  lands  set- 
tled in  jointure  remain  unimpeached  to  the  widow.  Wherefore  Sir  Edward 
Coke  very  justly  gives  it  the  preference,  as  being  more  sure  and  safe  to  the 
widow,  than  even  dower  ad  ostium  ecclesi(2,  the  most  eligible  species  of  any. 
—2  Blac.  Com.  138. 

Note. — It  has  been  determined,  that  if  a  woman,  who  is  under  age  at  the  time  of  mar- 
riage, agrees  to  a  jointure  and  settlement  in  bar  of  her  dower,  and  her  distributive  share  of 
her  husband's  personal  property,  in  case  he  dies  intestate,  she  cannot  afterwards  waive  it; 
but  is  as  much  bound,  as  if  she  were  of  age  at  the  time  of  marriage.  Lord  Northington 
had  decreed  the  contrary  ;  but  his  decree  was  upon  both  points  reversed. — Drury  vs.  Drury, 
4  Brown's  P.  C.  570.  And  in  Williams  vs.  Chitty,  3  Ves.  I.  545,  it  was  held,  that  dower 
was  barred  by  a  settlement  previous  to  marriage,  but  during  the  infancy  of  the  wife,  of 
stock  and  leasehold  property,  partly  the  husband's  and  partly  the  wife's,  though  no  guar- 
dian consented. — 2  Blac.  Com.  98  ;  7i.  35. 

Note. — A  jointure  is  not  forfeited  by  the  adultery  of  the  wife,  as  dower  is  ;  and  the  court 
of  Chancery  will  decree  against  the  husband  a  performance  of  marriage  articles  though  he 
alleges  and  proves  that  his  wife  lives  separate  from  him  in  adultery. — 3  Cox's  P.  Wins. 
277  ;  2  B.  &  C.  547.  And  where  the  husband  has  covenanted  in  a  deed  of  separation  to 
pay  an  annuity  to  a  trustee  for  the  wife's  use,  her  adultery  is  no  answer  to  an  action  for  the 
recovery  of  an  arrear  of  the  annuity. — Jee  vs.  Thurlow,  2  B.  &  C.  547.  But  by  express 
stipulation,  jointure  and  separate  maintenance,  may  be  forfeited  by  any  prohibited  inter- 
course with  a  third  person. — Ld.  Dormer  vs.  Knight,  1  Taunt.  417. — 2  Blac.  Com.  98  ;  n. 
3G. 
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Deed  of  Jointure, 

STATE  OF  GEORGIA,  ^  This  Indenture,  made  and  agreed  upon  between 
j/ms^on  County.  ^  j^^^  J[)qq  ^nd  Richard  Roe,  on  the  one  part,  and 
Mary  Roe,  single  woman,  on  the  other  part,  all  of  tlie  State  and  county 
aforesaid,  witnesseth,  that  the  said  John  Doe,  in  consideration  of  a 
marriage,  to  be  had  and  solemnized  between  him  and  the  said  Mary 
Roe,  does,  for  liimself,  his  heirs  and  assigns,  cove^^ant,  grant,  and 
agree  to  and  with  the  said  Richard  Roe,  his  heirs  and  assigns,  that  he, 
the  said  JoAn  Doe,  his  heirs  and  assigns,  shall  and  will  forever  here- 
after stand  seized  of  and  in  that  tract  of  land,  number  yqr^2/~^^^^^?  ^^^ 
the  tenth  district  of  said  county,  containing  two  hundred,  two  and  a 
half  acres,  more  or  less,  witli  its  appurtenances,  whereof  he  is  now 
actually  and  lawfully  seized,  in  fee-simple:  to  the  uses  following, 
that  is  to  say  :  to  the  use  of  the  said  John  Doe,  for  and  during  the 
term  of  his  natural  life,  loithout  impeachment  of  waste,  and  after  his 
said  marriage  with  the  said  Mary  Roe,  and  after  his  decease,  to  her 
use,  so  long  as  she  shall  remain  his  widow,  and  unmarried,  without  im- 
peachment of  waste,  for  her  jointure,  and  in  lieu  and  satisfaction  of 
her  whole  dower  in  his  estate,  and  after  his  decease,  and  the  expira- 
tion of  her  said  estate,  to  the  use  of  his  heirs  and  assigns,  forever. 

And  the  said  John  Doe,  in  consideration  of  the  premises,  and  one 
dollar  paid,  does  for  himself,  his  heirs,  executors  and    administrators, 
covenant  and  agree,  with   the  said  Richard  Roe,   brother  to   the   said 
Mary  Roe,  his  executors  and   administrators,  that  the   said  marriage 
being  solemnized,  he,  the  said  John  Doe,  will  carefully,  and  according 
to  his  best  judgment,  husband,  manage  and  preserve  her  estate  which 
she  now  has,  and  which,  during  the  said  marriage,  she  'may  receive,  by 
descent,  or  the  statute  of  distributions,  from  her  relations  ;  and  take  and 
receive  to  his  own  use,  only  the   interest   and  income  thereof,  during 
the  said  marriage,  and  at  the  expiration  thereof,  b}^  his  will,  or  other- 
wise, he,  the  said  Joh?!  Doe,  will  leave,  secured  to  her,  if  she  survives 
him,  or  to  her  heirs,  if  he  shall  survive  her,  all  her  said  estate,  except 
the  said  interest  and   income  thereof,  during  tlie  said  marriage,  and 
except  such  parts  of  her  said  estate,  as  shall  be  unavoidably  consumed, 
or  destroyed,  or  be  worn  out,  in  common  use,  or  lost,  by  the  insolvency 
of  those  to  whom  the  same,  or  any  part  thereof,  shall  be  lent,  on  in- 
terest ;  and  that  the  said  Mary  Roe,  at  any  time  in  her  lifetime,  shall 
have  power,  by  her   appointment,  testamentary,  to  name   the   person 
or  persons,  who  shall  be  entitled  to  have  her  said  estate,  after  her  de- 
cease ;  and  that,  by  virtue  thereof,  it  shall   be  lawful  for  such  person 
or  persons,  to  receive  and  hold  the  same.     And  the  said  Mary  Roe,  in 
consideration  of  the  premises,  and   one   dollar,  paid   her  by  the  said 
John  Doe,  does   for   herself,  her  heirs,  executors  and   administrators, 
covenant  and  agree,  with  him,  the  said  Joh7i  Doe,  that  the  said  lot  of 
land,  so  assigned  to  her,  shall   be  in   full  satisfaction  of  her  dower  in 
his  estate,  and  shall  bar  her  from  claiming  the  same,  if  she  shall  sur- 
vive after  the  said  marriage;   and   further,  that  if  the   said  marriage 
be  had,  and  she  survive  him,  she  ivill  not  claim  any  share  in  his  per- 
sonal estate  ;  but   her  retaining  her  own  estate  as  aforesaid,  shall  be  a 
bar  to  her  claim  to  any  part  of  his  personal  estate,  after   his  decease. 
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unless  some  part  thereof  be  given  to  her,  by  his  will,  or  some  act  of 
his,  done  after  the  execution  hereof. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands, 
and  affixed  their  seals,  this  first  day  of  May^  in  the  year  of  our  Lord, 
eighteen  hundred  a^nA  forty -six. 

Signed,  sealed  and  delivered,  j  Jo^j^    DoE,  pL^  g  1 

in  presence  of  \  iv/r  t>  rr      on 

John  Ross,  I  Mary  Roe.  [L.  S.] 

James  Mack,  J.  P.  )  RiCHARD  RoE.  [L.  S.] 


CHAPTER     XXI. 


GRAND   JURY. 

The  grand  jury  are  sworn  to  inquire  only  for  the  body  of  the  county,  jwo 
corpore  comitatus^  and  therefore  they  cannot  regularly  inquire  of  a  fa.ct  done 
out  of  that  county  for  which  they  are  sworn,  unless  particularly  enabled  by  act 
of  parliament.  And  to  so  high  a  nicety  was  this  matter  anciently  carried, 
that  where  a  man  was  wounded  in  one  county^  and  died  in  another^  the  of- 
fender was  at  common  law  indictable  in  neither,  because  no  complete  act  of 
felony  was  done  in  any  one  of  them  :  but  by  statute  2  &  3  Edw.  VI.  c.  24, 
he  is  now  indictable  in  the  county  where  the  party  died- — 4  Blac.  Com.  303. 

When  any  mortal  wound  shall  be  given,  or  any  poison  shall  be  administer- 
ed, or  any  other  means  shall  be  employed  in  one  county  by  which  a  human- 
being  shall  be  killed,  who  shall  die  thereof  in  another  county,  the  indictment 
shall  be  found,  and  the  offender  shall  be  tried  in  the  county  where  the  act 
was  performed  or  done,  from  which  the  death  ensued. — Prin.  Dig.  664. 

This  grand  jury  are  previously  instructed  in  the  articles  of  their  inquiry,  by 
a  charge  from  the  judge  who  presides  upon  the  bench.  They  then  withdraw, 
to  sit  and  receive  indictments,  which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor ;  and  they  are  only  to  hear  evi- 
dence on  behalf  of  the  prosecution  :  for  the  finding  of  an  indictment  is  only  in 
the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to  be  tried  and  de- 
termined ;  and  the  grand  jury  are  only  to  inquire  upon  their  oaths,  whether 
there  be  sufficient  cause  to  call  upon  the  party  to  answer  it.  A  grand  jury, 
however,  ought  to  be  thoroughly  persuaded  of  the  truth  of  an  indictment,  so 
far  as  their  evidence  goes  ;  and  not  to  rest  satisfied  merely  with  remote 
probabilities  :  a  doctrine  that  might  be  applied  to  very  oppressive  purposes. — 
4  Blac.  Com.  303. 

The  grand  jur}'"  ought  never  to  be  assisted  by  the  depositions  taken  before 
the  magistrate,  except  where  these  depositions  could  be  read  in  evidence  to 
the  petit  jury. — Denby^s  case.,  Leach.,  580  ;  4  Blac.  Com.  n.  303. 

When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  groundless 
accusation,  they  used  formerly  to  endorse  on  the  back  of  the  bill,  '■^ignoramus ;'''* 
or,  we  know  nothing  of  it ;  intimating,  that  though  the  facts  might  possibly  be 
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true,  that  truth  did  not  appear  to  them :  but  now,  they  assert  in  English,  more 
absolutely,  "  not  a  true  bill ;"  or  (which  is  the  better  way,)  il^ot  found,"  and 
then  the  party  is  discharged  without  further  answer.  But  a  fresh  bill  may 
afterwards  be  preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of  the 
truth  of  the  accusation,  they  then  endorse  upon  it,  "  a  true  bill,"  anciently, 
"■billa  vera.''''  The  indictment  is  then  said  to  be  found,  and  the  party  stands 
indicted.  But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree  :  for 
so  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man  can 
be  convicted  at  the  suit  of  the  king  of  any  capital  offence,  unless  by  the 
unanimous  voice  of  twenty -four  of  his  equals  and  neighbors  :  that  is,  by  twelve 
at  least  of  the  grand  jury,  in  the  first  place,  assenting  to  the  accusation  ;  and 
afterwards  by  the  whole  petit  jury,  of  twelve  more,  finding  him  guilty  upon 
his  trial.  But  if  twelve  of  the  grand  jury  assent,  it  is  a  good  presentment, 
though  some  of  the  rest  disagree.  And  the  indictment,  when  so  found,  is 
publicly  delivered  into  court. — 4  Blac.  Com.  306  ;  1  Chit.  Crim.  Law.,  267. 

41.  No  grand  jury  shall  consist  of  less  than  eighteen  or  more  than  twenty- 
three,  but  twelve  may  find  a  bill  or  make  a  presentment. — Act  of  1799  ;  Prin. 
Dig.  429. 

Any  one  who  may  be  present  on  the  occasion,  is  bound  not  to  disclose  what 
may  transpire  ;  and  the  jurors  themselves  are,  by  the  terms  of  their  oath,  laid 
under  the  same  obligation  ;  and  if  they  transgress  it  they  are  fineable.  Formerly, 
indeed,  they  became  accessories  to  the  offence,  if  felony,  and  if  treason,  princi- 
pals. And,  at  this  day,  it  is,  in  general,  a  high  misprision.  But  where  a 
witness,  examined  on  the  trial,  swears  directly  the  reverse  of  the  evidence 
given  before  the  grand  jury  ;  they  are  at  liberty  to  state  this  circumstance  to 
the  judge,  who  may  direct  him  to  be  prosecuted  for  perjury  on  the  testimony 
of  the  grand  inquest.  And  it  has  heen  held  that  the  true  object  of  the  secrecy 
required,  is  to  prevent  the  evidence  produced  before  the  grand  jury  from  being 
counteracted  by  subornation  of  perjury  on  the  part  of  the  defendant. 

The  grand  jury,  in  general,  hear  evidence  only  in  support  of  the  charge,  and 
not  in  exculpation  of  the  defendant,  and  it  has  been  said  that  they  ought  never 
to  hear  any  other  than  that  which  is  produced  for  the  crown.  But  it  may  be 
doubted  whether,  as  they  are  sworn  to  present  the  truth  which  necessarily 
requires  investigation,  in  case  they  may  not  be  able  to  elicit  truth  from  the 
witnesses  for  the  prosecution,  and  are  actiially  convinced  of  that  circumstance, 
they  may  not  require  other  testimony  to  assist  them  in  forming  their  de- 
cision.— 1  Chit.  Crim.  Law.,  260. 

After  the  grand  jury  have  heard  the  evidence,  they  are  to  decide  whether 
the  bill  shall  be  found  or  rejected.  In  the  finding,  twelve  of  the  jurymen,  at 
least,  must  concur,  but  if  the  rest  of  the  jury  dissent,  the  finding  will  still  be 
valid. — 1  Chit.  Crim.  Laiv,  264. 

The  names  of  the  jurors  are,  in  case  of  treason,  inserted,  and  although  there 
are  some  precedents  which  do  not  specify  them,  it  seems  to  be  settled,  that  the 
schedule  returned  to  the  writ  of  certiorari  with  the  indictment,  will  be  bad 
WITHOUT  THEM. — 1  Chit.  Crim.  Law,  272. 

In  future  the  oath  to  be  administered  to  the  foreman  of  all  grand  juries  shall 
be   as  follows,  viz  :    "  You,  as  foreman  of  the  grand  jury  of  the  county  of 

,  shall  diligently  inquire,  and  true  presentments  make  of  all  such  matters 

and  things  as  shall  be  given  you  in  charge,  or  shall  come  to  your  knowledge, 
touching  the  present  service  ;  the  state's  counsel,  your  fellows'  and  your  own, 
you  shall  keep  secret  (unless  called  on  to  give  evidence  thereof  in  some  court 
of  law  in  this  State  :)  You  shall  present  no  one  for  envy,  hatred,  or  malice, 
nor  shall  you  leave  any  one  unpresented  from  fear,  favor,  affection,  or  reward, 
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or  the  hope  thereof ;  but  you  shall  present  all  things  truly  and  as  they  come 
to  your  knowledge,  so  help  you  God."  And  the  same  oath  which  is  taken  by 
the  foreman,  shall  be  taken  by  each  and  every  member  of  any  and  all  the 
grand  juries  in  this  State. — Act  of  1812  ;  Prin.  Dig.  440. 

Note. — In  addition  to  the  above  oath,  the  solicitor- general,  at  the  time  of  administering 
it,  swears  the  foreman,  as  a  special  juror,  to  try  common  appeal  cases,  and  as  a  juror  to  try 
claim  appeal  cases,  (these  oaths  will  be  found,  under  their  appropriate  titles  :)  he  then 
calls  up,  four  at  a  time,  the  members  of  the  grand  jury,  who  heard  the  oaths,  as  they  were 
administered  to  the  foreman,  and  swears  them  thus  :  "  The  same  oaths  which  your  foreman 
has  taken,  on  his  part,  you,  and  each  of  you,  do  take,  and  shall,  well  and  truly,  observe  and 
keep,  on  your  part :  so  help  you  God."  If  any  of  the  members  of  the  grand  jury  come  in 
after  the  foreman  has  been  sworn,  the  oaths,  as  administered  to  him,  must  be  administered 
to  them — this  is  called,  swearing  them  in  chief. 


Grand  jurors  shall  be  bound  only  to  notice  or  make  presentment  of  such 
offences  as  may  or  shall  come  to  their  knowledge  or  observation  after  they 
shall  have  been  sworn,  but  nothing  in  this  act  shall  be  considered  as  impairing 
their  right  as  jurors  to  make  presentments  of  any  violations  of  the  laws  which 
the}^  may  know  to  have  been  committed  at  any  previous  time. — Act  of  1829  ; 
Prm.  Dig.  465. 

6.  It  shall  be  the  *duty  of  the  grand  juries  in  the  several  counties  in  this 
State,  from  term  to  term  of  the  superior  court,  to  inspect  and  examine  the 
offices,  papers  and  records  in  the  superior  and  inferior  courts  of  their  counties, 
and  if  the  said  proceedings  shall  not  have  been  copied  into  a  book  or  books  of 
record  according  to  the  true  intent  and  meaning  of  this  act,  they  shall  cause 
the  clerk  or  clerks  who  shall  have  failed  or  neglected  to  do  his  duty  as  required 
by  this  act,  to  be  presented  for  non-performance  of  official  duty,  and  the  said 
superior  court  shall  order  the  bond  of  such  clerk  to  be  prosecuted,  and  recovery 
shall  be  had  thereon  as  directed  in  the  aforesaid  third  section  of  this  act,  and  if 
there  be  no  bond,  said  court  shall  proceed  against  such  clerk  as  in  such  case  is 
therein  directed. — Act  of  1829  ;    Prln.  Dig.  175. 


A  PRESENTMENT  generally  taken,  is  a  very  comprehensive  term,  including 
not  only  presentments  properly  so  called,  but  also  inquisitions  of  office,  and 
indictments  by  a  grand  jury.  A  presentment,  properly  speaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offence  from  their  own  knowledge  or  observation, 
without  any  bill  of  indictment  laid  before  them  at  the  suit  of  the  king.  As  the 
presentment  of  a  nuisance,  a  linel,  and  the  like,  upon  which  the  officer  of  the 
court  must  afterwards  frame  an  indictment  before  the  party  presented  can  be 
put  to  answer  it. — 4  Blac.  Com.  301. 

Special  Presentment, 

STATE  OF  GEORGIA,  ^  The  Grand  Jurors  sworn,  chosen,  and  selected, 
Houston  County.  ^  ^^^  ^^i^  county  of  HoustoUy  to  v/it :  the  undersigned, 
by  presentment,  in  the  name  and  behalf  of  the  citizens  of  Georgia, 
charge  and  accuse,  John  Doe^  of  the  county  and  State  aforesaid,  with 
the  offence  of  Assault  and  Battery ;  for  that,  the  said  John  Doe,  in  said 
county,  on  the  first  d'lj  o{  April,  m  the  year  of  our  Lord  eigliteen  hun- 
dred Siud  forty -six,  with  force  and  arms,  in  the  town  oi  Perry,  in  said, 
county,  did,  then  and  there,  unlawftilly,  in  and  upon  one  Richard  Roe, 
in  the  peace  of  God  and  said  State,  then  and  there  being-,  make  an 
Assault,  and  the  said  Richard  Roe,  did,  then  and  there,  beat,  bruise 
and  ill-treat,  to  the  great  damage  of  him,  the  said  Richard  Roe,  con- 
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trary  to  the  laws  of  said  State,  the  good  order,  peace  and  dignity 
thereof. 

^j>ril  term,  1846. 

1.  James  Towis,  foreman.  13.  Asa  Black. 

2.  George  M.  Skinner.  14.  John  Thompson. 

3.  Robert  W.  Flint.  15.  Greene  Brown. 

4.  Silas  R.  Grinder.  16.  James  W.  Webb. 

5.  Giles  M.  Swallow.  17.  Jonah  Daniels. 

6.  Perry  Williamson.  18.  Charles  H.  Land. 

7.  Willis  V.  Hall.  19.  Samuel  Wright. 

8.  Harvey  Ball.  20.  Roger  Wall. 

9.  John  Spencer.  21.   Richard  West. 

10.  Robert  Rouse.  22.  Solomon  Kent. 

11.  William  H.  Miller.  23.  Charles  Thomas. 

12.  Joshua  Round. 

Witness — Charles  Smith. 

Note. — The  compiler  here  remarks,  that  the  names  of  the  jurors  must  be  written  out  in 
full,  as  in  the  form,  not  abbreviated  as  Jas.  for  James,  Jos.  for  Joseph,  &c.  or  J.  for  John, 
S,  for  Samuel,  &c.,  for  if  that  is  done,  it  will  vitiate  the  presentment. 


The  jury  cannot  find  one  part  of  the  same  charge  to  be  true,  and  another 
false,  but  they  must  either  maintain  or  reject  the  whole,  and,  therefore,  if  they 
endorse  a  bill  of  indictment  for  murder,  "  billa  vera  se  defendendo,^^  or  billa 
vera  for  manslaughter  and  not  for  murder,  the  whole  will  be  invalid,  and  may 
be  quashed  on  motion.  It  has  indeed  been  said,  that  if  a  grand  jury  find  a  bill 
for  manslaughter  on  an  indictment  for  murder,  the  words  "  of  malice  afore- 
thought," and  "  did  murder,"  may  be  struck  out,  and  the  indictment  amended 
by  reducing  it  to  a  mere  accusation  of  the  inferior  offence  in  the  presence  of 
the  jury.  This,  however,  seems  questionable,  and  it  is  agreed,  that  it  is  the 
safer  course  to  prefer  a  fresh  indictment  for  manslaughter,  and  so,  where  the 
bill  is  originally  for  burglary,  to  prefer  an  indictment  for  theft,  which  is,  in 
substance,  included.  This  rule,  however,  does  not  extend  to  the  finding  of 
different  counts,  for,  as  each  count  contains  a  distinct  charge,  the  jury  may  re- 
turn a  true  bill  upon  one  of  them  only,  and  the  finding  will  be  as  valid  as  if  no 
other  had  ever  been  inserted.  And  an  indictment  against  several  may  be 
found,  against  one  or  more,  and  rejected  as  to  the  rest. — 1  Chit.  Crim.  LaWj 
264. 

When  the  jury  have  made  these  endorsements  on  the  bills,  they  bring  them 
publicly  into  court :  and  the  clerk  of  the  peace  at  sessions,  or  clerk  of  assize 
on  the  circuit,  calls  all  the  jurymen  by  name,  who  severally  answer  to  signify 
that  they  are  present;  and  then  the' clerk  of  the  peace,  or  assize,  asks  the  jury 
whether  they  have  agreed  upon  any  bills,  and  bids  them  present  them  to  the 
court,  and  then  the  foreman  of  the  jury  hands  the  indictments  to  the  clerk  of 
the  peace,  or  clerk  of  assize,  who  asks  them  if  they  agree,  the  court  shall 
amend  matter  of  form,  altering  no  matter  of  substance,  to  which  they  signify 
their  assent.  This  form  is  necessary,  in  order  to  enable  the  court  to  alter  any 
clerical  mistake,  because  they  have  no  authority  to  chan2;e  the  form  of  the  ac- 
cusation, without  the  consent  of  the  accusers. — I  Chit.  Crlm.  LaiVj  266. 

Trading  with  Slaves. 

If  any  person  shall  buy  or  receive  from  any  slave,  any  amount  of  money  ex- 
ceeding one  dollar,  or  any  cotton,  tobacco,  wheat,  rye,  oats,  corn,  rice,  or 

21 
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poultry  of  any  description  whatever,  or  any  other  article,  commodity  or  thing 
(except  brooms,  baskets,  foot  and  bed  mats,  shuck  collars,  and  such  other  thing 
or  things,  article  or  articles,  as  are  usually  manufactured  or  vended  by  slaves, 
for  their  own  use  only)  without  written  permission  from  the  owner,  overseer, 
or  employer  of  such  slave,  or  some  other  person  authorised  to  give  such  per- 
mission, authorising  such  slave  to  sell  and  dispose  of  said  money  or  other  arti- 
cle or  articles  ;  such  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction,  be  punished  by  fine,  or  imprisonment  in  the  common  jaii  of  the 
county,  or  both,  at  the  discretion  of  the  court.  If  any  owner,  overseer,  em- 
ployer, shopkeeper,  storekeeper,  or  any  other  person  whatsoever,  shall  sell  to 
or  furnish  any  slave  or  slaves,  or  free  person  of  color,  with  spirituous  liquor, 
wines,  cider,  or  any  intoxicating  liquors  for  his  own  use  or  for  the  purpose  of 
sale,  such  person  so  offending  shall,  upon  Conviction  thereof,  pay  a  fine  of  not 
less  than  ten  dollars,  nor  more  than  fifty  dollars,  for  the  first  offence,  and  upon 
a  second  conviction,  to  be  subject  to  fine  and  imprisonment  in  the  common  jail 
of  the  county,  at  the  discretion  of  the  court,  not  to  exceed  sixty  days'  imprison- 
ment and  five  hundred  dollars  fine  :  Provided^  nothing  herein  contained  shall 
prevent  the  owner,  overseer  or  employer,  from  furnishing  their  slaves  or  those 
under  their  care,  with  such  quantity  of  spirits,  &c.,  as  they  may  believe  is  for 
the  benefit  of  such  slave  or  slaves,  but  in  no  case  to  permit  them  in  any  way 
to  furnish  others  therewith. 

If  any  slave  or  slaves  shall  be  found  in  any  store-house  or  tippling  shop,  un- 
less sent  by  his,  her,  or  their  owner,  overseer  or  employer,  after  the  hour  of 
nine  o'clock  at  night,  or  before  day-break  in  the  morning  or  on  the  Sabbath  day, 
it  shall  be  taken  and  received  as  presumptive  evidence  against  the  person  or 
persons  owning,  or  person  keeping  the  store  or  tippling  shop,  of  a  violation  of 
the  thirteenth  section  of  this  division,  which  presumption  may  be  rebutted  by 
any  other  circumstance  in  favor  of  the  accused. 

If  any  person  shall  sell  or  deliver  to  any  slave  or  slaves,  any  goods,  wares, 
or  merchandise,  or  any  other  thing  or  things,  unless  it  be  in  exchange  for  some 
article  or  articles,  which  the  owner,  overseer,  or  employer  of  such  slave  or 
slaves,  may  have  authorised  such  slave  or  slaves  to  trade  or  deal  in,  according 
to  the  provisions  of  the  thirteenth  section  of  this  division,  such  person  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished 
by  fine,  or  imprisonment  in  the  common  jail  of  the  county,  or  both,  at  the 
discretion  of  the  court. — Prin.  Dig-  657. 


Gambling, 

If  any  person  shall,  by  himself,  servant  or  agent,  keep,  have,  use,  or  m.ain- 
tain  a  gaming-house  or  room,  or  shall  in  any  house,  place,  or  room,  occupied 
by  him,  permit  persons  with  his  knowledge  to  come  together  and  play  for 
money,  or  any  other  valuable  thing,  at  any  game  of  Faro,  Loo,  Brag,  Bluff,  or 
any  other  game  played  with  cards,  such  person  so  offending  shall,  on  con- 
viction, be  fined  in  a  sum  not  exceeding  $500,  and  imprisoned  in  the  common 
jail  of  the  county  for  any  time  not  exceeding  three  months. 

If  any  person  shall,  by  himself,  or  servant,  or  any  other  agent,  keep  or  employ 
any  Faro  table,  E  O  table,  or  ABC  table,  or  other  table  of  like  character, 
and  shall,  either  by  himself  or  agent,  preside  or  deal  at  any  Faro  table,  or  use 
any  E  O,  or  ABC  table,  or  other  table  of  like  character,  for  the  purpose 
of  playing  and  betting  at  the  same,  such  person  so  offending  shall,  on  convic- 
tion, be  fined  in  a  sum  not  exceeding  $500,  or  be  imprisoned  in  the  common 
jail  of  the  county,  for  any  time  not  exceeding  six  months,  or  both,  at  the  dis- 
cretion of  the  court. 

If  any  person  shall  play  and  bet  for  money,  or  other  thing  of  value,  at  any 
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game  of  Faro,  Loo,  Brag,  Bluff,  Three-up,  Seven-up,  Poker,  Vingtun,  Euchre, 
or  any  other  game  or  games  played  with  cards,  or  shall  play  and  bet  for 
money  or  other  thing  of  value,  at  any  E  O,  or  A  B  C  table,  or  other  table  of 
like  character,  such  person  so  offending  shall,  on  conviction,  be  fined  in  a  sum 
not  less  than  twenty  dollars  nor  more  than  one  hundred  dollars. — (Act  of  1845 ; 
pump.  p.  44.) 

On  the  trial  of  any  person  for  offending  against  the  three  preceding  sections 
of  this  division,  any  other  person  who  may  have  played  and  betted  at  the 
same  time  or  table,  shall  be  a  competent  witness,  and  be  compelled  to  give 
evidence,  and  nothing  then  said  by  such  witness  shall  at  any  time  be  received 
or  given  in  evidence  against  him  in  any  prosecution  against  the  said  witness, 
except  on  an  indictment  for  perjury,  in  any  matter  to  which  he  may  have 
testified. — Prin,  Di(j.  646, 

Deadltj  Weapons. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for 
any  merchant,  or  vender  of  wares  or  merchandise  in  this  State,  or  any  other 
person  or  persons  whatsoever,  to  sell,  or  offer  to  sell,  or  to  keep,  or  have 
about  their  person  or  elsewhere,  any  of  the  hereinafter  described  weapons,  to 
wit :  bowie,  or  any  other  kind  of  knives,  manufactured  and  sold  for  the  pur- 
pose of  wearing:  or  carrying  the  same  as  arms  of  offence  or  defence,  pistols, 
dirks,  sword-canes,  spears,  &c.,  shall  also  be  contemplated  in  this  act,  save 
such  pistols  as  are  known  and  used  as  horseman's  pistols,  &c. 

2.  That  any  person  or  persons  within  the  "limits  of  this  State,  violating  the 
provisions  of  this  act,  except  as  hereafter  excepted,  shall,  for  each  and  every 
such  offence,  be  deemed  guilty  of  a  high  misdemeanor,  and  upon  trial  and 
conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars 
for  the  first  offence,  nor  less  than  one  hundred  dollars,  at  the  discretion  of  the 
court ;  and  upon  a  second  conviction,  and  every  after  conviction  of  a  like  of- 
fence, in  a  sum  not  to  exceed  one  thousand  dollars,  nor  less  than  five  hun- 
dred dollars,  at  the  discretion  of  the  court. 

3.  That  it  shall  be  the  duty  of  all  civil  officers,  to  be  vigilant  in  carrying 
the  provisions  of  this  act  into  full  effect,  as  well  also  as  grand  jurors,  to  make 
presentments  of  each  and  every  offence  under  this  act,  which  shall  come 
under  their  knowledge. 

4.  That  all  fines  and  forfeitures  arising  under  this  act,  shall  be  paid  into  the 
county  treasury,  to  be  appropriated  to  county  purposes  :  Provided  nevertheless^ 
that  the  provisions  of  this  act  shall  not  extend  to  sheriffs,  deputy  sheriffs,  mar- 
shals, constables,  overseers  or  patrols,  in  actual  discharge  of  their  respective 
duties,  but  not  otherwise :  Provided  also.,  that  no  person  or  persons  shall  be 
found  guilty  of  violating  the  before-recited  act,  who  shall  openly  wear,  ex- 
ternally, bowie-knives,  dirks,  tooth-picks,  spears,  and  which  shall  be  exposed 
plainly  to  view  :  And  provided  nevertheless^  that  the  provisions  of  this  act  shall 
not  extend  to  prevent  venders,  or  any  other  persons  who  now  own  and  have 
for  sale  any  of  the  aforesaid  weapons,  before  the  first  day  of  March  next. — 
Act  of  1837  ;  pamp.  p.  90. 

That  from  and  after  the  passage  of  this  act,  instead  of  the  penalties  against 
the  offences  mentioned  in  said  act,  (Act  of  1837,)  and  which  are  prescribed  in 
the  second  section,  the  court  may,  in  its  discretion,  substitute  that  of  impri- 
sonment in  the  common  jail  of  the  county  where  the  offence  was  committed ; 
on  conviction  for  the  first  offence,  the  imprisonment  to  consist  of  a  term  of 
not  less  than  one  month,  nor  more  than  two  months  ;  and  upon  a  second  con- 
viction and  every  after-conviction  for  a  like  offence,  the  imprisonment  to  con- 
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sist  of  a  term  of  not  less  than  two  months,  nor  more  than  four  months. — Act 
of  1845  ;  pamp.  p.  26. 

Change  Bilk, 

2.  That  any  person  or  persons,  body  corporate  or  politic,  who  may  here- 
after make,  issue,  circulate^  pay  or  tender  in  payment  any  check,  order,  draft  or 
bill  for  the  payment  of  money,  or  other  thing  having  the  form  or  similitude, 
of  a  bank  note,  or  having  the  form  or  similitude,  and  intended  to  be  used  and 
circulated  as  money  or  circulating  medium,  except  such  banking  institutions 
and  corporations  as  by  law  are  authorised  to  issue  notes  or  bills  for  circula- 
tion, shall  be  liable  to  indictment  as  for  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  fine  or  imprisonment  in  the  common  jail  of  said  county,  or 
both,  at  the  discretion  of  the  court. 

3.  That  the  making  or  issuing  each  check,  order,  draft  or  bill,  for  the  pay- 
ment of  money  or  other  thing  having  the  form  or  similitude  of  money,  to  be 
used  and  circulated  as  money  or  circulating  medium,  shall  be  considered  and 
held  as  a  separate  and  new  offence  ;  and  that  in  case  of  the  issuing  or  circu- 
lating of  said  checks,  orders,  drafts,  or  other  thing  having  the  form  or  simili- 
tude of  money,  by  any  corporation  or  body  politic,  the  officer  or  member  of 
said  incorporation,  or  body  politic,  or  the  person  signing  said  checks,  orders  or 
other  things  having  the  form  or  similitude  of  money,  or  intended  to  be  used 
as  money,  shall  be  liable  to  the  provisions  and  penalties  of  this  act. 

4.  That  it  shall  be  the  duty  of  the  grand  juries  of  the  several  counties  of 
this  State,  to  notice  and  present  both  individuals  and  incorporations  for  every 
violation  of  the  provisions  of  this  act,  and  the  solicitors-general  to  prosecute 
upon  such  presentments  ;  and  to  insure  the  execution  and  enforcement  of  the 
provisions  of  this  act,  it  shall  be  the  duty  of  the  judges  of  the  superior  courts 
of  this  State,  at  the  opening  of  each  court,  to  give  the  provisions  of  this  act 
specially  in  charge  to  grand  juries;  and  that  all  laws  and  parts  of  laws 
militating  against  the  provisions  of  this  act  be,  and  the  same  are  hereby  re- 
pealed.— Act  0^1841  :  pamp.  p.  133. 

That  from  and  after  the  passage  of  this  act,  all  laws  of  this  State,  making  it 
penal  or  criminal  for  innocent  holders  of  change  bills  to  pass  or  circulate  the 
same,  be,  and  the  same  are  hereby  repealed  :  Provided  always^  that  no  part  of 
this  act  shall  be  so  construed  as  to  relieve  the  makers  of  change  bills  from  the 
penalties  of  the  law. — Act  of  1842  ;  pamp.  p.  39. 


Colored  MecJia7iics» 

An  Act  to  prohibit  colored  mechanics  and  masons,  being  slaves  or  free  per- 
sons of  color,  being  mechanics  or  masons,  from  making  contracts  for  the 
erection  of  buildings  or  for  the  repairs  of  buildings,  and  declaring  the  white 
person  or  persons  directly  or  indirectly  contracting  with  or  employing  them, 
as  well  as  the  master,  employer,  manager  or  agent  for  said  slave,  or  guar- 
dian of  said  free  person  of  color,  authorising  or  permitting  the  same,  guilty 
of  a  misdemeanor,  and  prescribing  punishment  for  violating  of  this  act. 

1.  That  from  and  after  the  first  day  of  February  next,  each  and  every 
white  person  who  shall  thereafter  contract  or  bargain  with  any  slave  mechanic 
or  mason,  or  free  person  of  color,  being  a  mechanic  or  mason,  for  the  erection 
of  any  building,  or  for  the  repair  of  any  building,  whether  the  same  be  done 
directly  or  indirectly,  with  said  slave  mechanic  or  mason,  or  free  person  of 
color,  being  a  mechanic  or  mason,  shall  be  liable  to  be  indicted  for  a  misde- 
meanor ;  and  on  conviction  to  be  fined  at  the  discretion  of  the  court,  not  exceed- 
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ing  two  huridred  dollars,  which  fine  when  collected  shall  be  paid  over  to  the 
interior  court  of  the  county  in  which  the  case  was  tried,  for  the  uses  of  the 
county. 

2.  That  the  master  of  said  slave  mechanic  or  mason,  or  the  employer, 
manager  or  agent  for,  or  guardian  of,  said  frge  person  of  color,  being  a  me- 
chanic or  mason,  who  shall  knowingly  autEorise  or  permit,  directly  or  indi- 
rectly, in  contravention  of  the  spirit  and  intention  of  this  act,  such  slave  me- 
chanic or  mason,  or  such  free  person  of  color,  being  a  mechanic  or  mason,  to 
make  such  contracts  as  are  contemplated  in  the  first  section  of  this  act,  shall 
be  liable  to  indictment  for  a  misdemeanor,  and  on  conviction  shall  be  punished 
by  a  fine,  at  the  discretion  of  the  court,  not  exceeding  two  hundred  dollars, 
to  be  applied,  when  collected,  to  county  purposes,  as  provided  in  the  first  sec- 
tion of  this  act. 

3.  That  the  judges  of  the  superior  courts  do  give  this  act  in  charge  to  the 
grand  juries. — Act  of  1845  ;  pamp,  p.  49. 


Oath  of  Witness  before  Grand  Jury, 

And  the  following  oath  shall  be  administered  to  witnesses  intended  to  be 
sent  before  the  grand  jury  : — "  The  evidence  you  shall  give  the  grand  jury  on 
this  bill  of  indictment  (or  presentment,  as  the  case  may  be,)  (here  state  the 
case)  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth — so  help 
you  God."  In  every  case  in  this  code,  the  person  whose  property  has  been 
stolen,  injured,  destroyed,  taken  away,  or  fraudulently  converted  or  conveyed, 
or  whose  name  hath  been  forged  to  any  instrument,  or  who  hath  received  a 
personal  injury,  shall  be  a  competent  witness  on  the  trial  of  the  offender  or 
offenders. — Prin.  Diq.  661. 


Oath  of  Bailiff  to  Grand  Jury. 

You  shall  svv^ear  that  you  will  diligently  attend  the  Grand  Inquest,  during 
the  present  term,  and  carefully  deliver  to  them  all  such  bills  of  indictment, 
or  other  things,  as  shall  be  sent  to  them  by  the  court,  without  alteration,  and 
as  carefully  return  all  such  as  shall  be  sent  by  that  body  to  the  court — so  help 
you  God. 

Oath  of  Bailiff  to  Special  and  Petit  Juries. 

1.  That  the  following  shall  be  the  oath  to  be  administered  to  all  bailiffs,  sworn 
to  take  charge  of  special  and  petit  juries  in  the  superior  and  inferior  courts  of 
this  State,  to  wit :  You  shall  take  this  jury  and  all.  others  committed  to  your 
charge,  during  the  present  term,  to  the  jury -room  or  some  other  private  and 
convenient  place,  v/here  you  shall  keep  thera  without  meat,  drink  or  fire,  can- 
dle-light and  water  only  excepted,  (unless  otherwise  directed  by  the  court.) 
You  shall  not  speak  to  them  yourself,  nor  suffer  others  to  speak  to  them,  un- 
less it  be  by  leave  of  the  court,  to  ask  them  if  they  have  agreed  upon  a  ver- 
dict or  are  likely  to  agree.  All  this  you  shall  do  to  the  best  of  your  skill  and 
power — so  help  you  God. — Act  of  1831  ;  Frin.  Dig.  472. 


CHAPTER    XXII. 


ARRAIGNMENT  AND  TRIAL. 

When  the  offender  either  appears  voluntarily  to  an  indictment,  or  was  before 
in  custody,  or  is  brought  in  upon  criminal  process  to  answer  it  in  the  proper 
court,  he  is  immediately  to  be  arraigned  thereon  ;  which  is  the  fifth  stage  of 
criminal  prosecution. 

To  arraign,  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the  court,  to 
answer  the  matter  charged  upon  him  in  the  indictment.  The  prisoner  is  to  be 
called  to  the  bar  by  his  name. — 4  Blac.  Com.  323. 

No  person  indicted,  unless  it  be  for  an  offence  which  may  on  conviction  sub- 
ject him  or  her  to  death,  or  imprisonment  in  the  penitentiary  for  the  term  of 
three  years  or  more,  shall  be  put  for  his  or  her  arraignment  in  the  bar-dock,  or 
other  place  set  apart  in  the  court-room  for  the  arraignment  of  prisoners. 

Every  person  charged  with  a  crime  or  offence  which  may  subject  him  or  her 
on  conviction  to  death,  or  imprisonment  in  the  penitentiary  for  the  term  of 
three  years  or  more,  shall  be  furnished  previous  to  his  or  her  arraignment  with 
a  copy  of  the  indictment,  and  a  list  of  the  witnesses  who  gave  testimony  before 
the  grand  jury. — Prin.  Dig.  659. 

No  prisoner  shall  be  brought  into  court  for  arraignment  or  trial,  tied,  bound 
or  fettered,  unless  the  court  shall  deem  it  necessary  during  his  or  her  arraign- 
ment or  trial :  And  if  the  health  of  the  prisoner,  or  other  circumstances  should 
render  it  more  convenient  to  the  prisoner  and  his  counsel  that  he  or  she  should 
not  be  placed  for  his  or  her  arraignment,  or  during  his  or  her  trial,  within  the 
bar-dock,  or  other  place  assigned  in  the  court-room  for  prisoners,  the  court  may 
grant. the  indulgence  of  removing  the  prisoner  to  any  other  place  in  the  court- 
room, or  contiguous  to  it,  requested  by  the  prisoner  or  his  or  her  counsel. — 
Prin.  Dig.  660. 

When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to  hold  up  his 
hand :  which  though  it  may  seem  a  trifling  circumstance,  yet  is  of  this  impor- 
tance, that  by  the  holding  up  of  his  hand  constat  de  persona.,  he  owns  him- 
self to  be  of  that  name  by  which  he  is  called.  However,  it  is  not  an  indispen- 
sable ceremony ;  for  being  calculated  merely  for  the  purpose  of  identifying  the 
person,  any  other  acknowledgment  will  answer  the  purpose  as  well :  therefore, 
if  the  prisoner  obstinately  and  contemptuously  refuses  to  hold  up  his  hand,  but 
confesses  he  is  the  person  named,  it  is  fully  sufficient.^ — 4  Blac.  Com.  323. 

The  intention  of  reading  the  indictment  to  the  prisoner,  is  that  he  may  fully 
understand  the  charge  to  be  produced  against  him.  This  is  to  be  done  in  Eng- 
lish by  a  very  ancient  statute,  long  before  the  proceedings  in  general  were  in  our 
own  language,  and  when  all  the  written  parts  of  the  accusation  were  scrupulous- 
ly framed  in  Latin.  And  it  seems  that  the  indictment  is  to  be  read,  although 
the  defendant  has  had  a  copy  delivered  to  him.     The  mode  in  which  it  is  read 
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is,  after  saying  "  A  B,  hold  upj^our  hand,"  to  proceed,  "j'-ou  stand  indicted  by 
the  name  of  A  B,  late  of,  &c.,  for  that  you,  on  &c. — 1  Chit.  Crim.  Law^  338. 

Bill  of  Indictment, 
STATE  OF  GEORGIA,  ^     'pj^g  grand  jurors  sworn,  chosen  and  selected, 

Houston  County.  ^f^j.  ^j^^  county  of  Houston,  to  wit :  Robert  Thomp- 
son, foreman  ;  Jabez  Thomas,  William  Rich,  Richard  K,  Smith,  John 
V.  Black,  Samuel  Towns,  James  Jones,  Henry  Holt,  Charles  Hines, 
Donald  B.  Jones,  David  Ross,  Jam.es  Williams,  Peter  K.  Kent,  Philip 
Rouse,  Jonas  Willis,  Jacob  Towns,  George  M.  Ducas,  James  W.  Web- 
ster, Hardy  Wat  kins,  Edwin  Mingo,  John  Johnston,  Lewis  Ross  and 
John  Wright,  in  the  name  and  behalf  of  the  citizens  of  Georgia, 
charge  and  accuse  Roger  Wall,  of  the  county  and  State  aforesaid, 
with  the  offence  of  murder  ;  for  that  the  said  Roger  Wall,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  first  day  of  January,  in  the  year  of 
our  Lord,  eighteen  hundred  and  forty-six,  with  force  and  arms,  in  the 
town  of  Perry,  in  the  county  aforesaid,  in  and  upon  one  James  Worthy, 
in  the  peace  of  God  and  said  State,  then  and  there  being,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  make  an  assault.  And 
he,  the  said  Roger  Wall,  a  certain  pistol^  of  the  value  of  fifty  centsy 
then  and  there  being  charged  with  gunpowder  and  one  leaden  bullet, 
which  said  pistol,  he,  the  said  Roger  Wall,  in  his  right  hand,  then  and 
there,  had  and  held,  at,  against,  and  upon  him,  the  said  James  Worthy^ 
then  and  there,  feloniously,  willfully,  and  of  his  malice  aforethought, 
did  discharge  and  shoot  off;  and  that  he,  the  said  Roger  Wall,  with 
the  leaden  bullet  aforesaid,  by  force  of  the  gunpowder  aforesaid,  out 
of  the  said  pistol,  by  him,  the  said  Roger  Wall,  so  as  aforesaid  dis- 
charged and  shot  off,  him,  the  said  James  Worthy,  in  and  npon  the 
left  side  of  the  said  Jaines  Worthy,  a  little  under  the  lowest  rib  of  the 
said  James  Worthy,  then  and  there  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  strike,  penetrate  and  wound,  giving  to  the 
said  James  Worthy,  then  and  there,  with  the  leaden  bullet  aforesaid^ 
out  of  the  said  pistol,  so  as  aforesaid,  discharged  and  shot  off,  in  and 
upon  said  left  side,  a  little  under  the  lowest  rib  of  the  said  James  Worthy, 
one  mortal  wound,  of  the  breadth  of  one  inch,  and  depth  of  four  inches, 
of  which  said  mortal  wound,  the  said  James  Worthy,  on  and  from  the 
^3Ad  first  day  of  January,  in  the  year  of  our  Lord,  eighteen  hundred 
und  forty -six,  until  the  second  day  of  January,  in  the  year  of  our  Lord, 
eighteen  hundred  and  forty-six  aforesaid,  in  the  county  aforesaid,  did 
languish,  and  languishing  did  live,  on  which  said  second  day  of  Janu- 
ary, in  the  year  of  our  Lord,  eighteen  hundred  and  forty-six,  at  nine 
o'clock  in  the  morning,  at  Perry  aforesaid,  in  the  county  aforesaid,  of 
the  mortal  wound  aforesaid,  died  ;  [or,  then  and  there  instantly  died.} 
And  so,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  Roger  Wall,  him,  the  said  James  Worthy,  in  the  manner  and 
by  the  means,  (or  ''  in  manner  andform,^^)  aforesaid,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  kill  and  murder,  contrary 
to  the  laws  of  said  State,  the  good  order,  peace  and  dignity  thereof. 
April  term,  1846. 

Witnesses.         ^  Thomas  Webb,  SoL  Gen, 

Reuben  Tims,  sworn,  )■  r  rt       t 

James  Scott.  J  JoHN  WoRTHY,  Pros'r. 
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Note. — The  Bill  of  Indictment,  or  Presentment,  "is  usually  made  out  by  the  Solicitor- 
General,  with  blanks  left  for  the  names  of  the  jurors  ;  these  blanks  are  filled  up  by  the 
Clerk  of  the  Jury,  before  the  Bill,  &c,,  is  returned  to  the  Court.  This  duty  should  not  be 
omitted. 

Upon  every  indictment  the  prosecutor's  name  shall  be  endorsed,  who,  upon 
the  acquittal  or  discharge  of  the  person  accused,  shall  be  compelled  to  pay  all 
costs  which  have  accrued,  if  the  grand  jury,  by  their  foreman,  upon  returning 
"no  bill,'*  express  it  as  their  opinion  that  the  prosecution  was  unfounded  or 
malicious  ;  or  if  the  petit  jury,  upon  returning  a  verdict  of  "  not  guilty,"  shall 
express  a  similar  opinion. — Frin.  Dig.  659. 

After  this  is  concluded,  the  clerk  of  the  arraigns  proceeds  to  the  third  part 
of  this  branch  of  the  proceedings,  by  adding,  "  how  say  you,  A  B,  are  you. 
guilty  or  not  guilty  .^"  Upon  this,  if  the  prisoner  confesses  the  charge,  the 
confession  is  recorded,  and  nothing  is  done  till  judgment.  But  if  he  denies  it, 
he  answers  "  not  guilty^''''  which  was  abbreviated  upon  the  minutes  "non  cul." 
or  ^^nient  cw/."  for  non  culpabilis  or  nient  culpable  ;  upon  which  the  clerk  of 
assize,  or  clerk  of  arraigns,  on  behalf  of  the  crown,  replies  that  the  prisoner  is 
guilty,  and  that  he  is  ready  to  prove  the  accusation. — 1  Chit.  Crim.  Law,  339. 

The  proper  mode  of  arraignment  on  the  record  is  in  this  form,  "and  being 
brought  to  the  bar  here  in  his  own  proper  person,  he  is  committed  to  the 
marshal,"  &c.  And  being  asked  how  he  will  acquit  himself  of  the  premises, 
(in  case  of  felony,  and  "  of  the  high  treasons,"  in  case  of  treason,)  above  laid 
to  his  charge,  saith,  &c.  If  this  statement  be  omitted,  it  seems  the  record  will 
be  erroneous. — 1  Chit.  Crim.  Law,  341. 

Upon  the  arraignment  of  a  prisoner,  the  indictment  shall  be  read  to  him  or 
her,  and  such  prisoner  shall  be  required  to  answer  whether  he  or  she  is  guilty, 
or  not  guilty,  of  the  offence  charged  in  the  said  indictment,  which  answer  or 
plea  shall  be  iTiade  orally  by  the  prisoner,  or  his  or  her  counsel.  And  if  he  or 
she  shall  plead  guilty,  such  plea  shall  be  immediately  recorded  on  the  minutes 
of  the  court  by  the  clerk,  together  with  the  arraignment,  and  the  court  shall 
pronounce  upon  such  prisoner  the  judgment  of  the  law,  in  the  same  manner  as 
if  such  prisoner  had  been  convicted  of  the  offence  by  the  verdict  of  a  jury  ;  but 
at  any  time  before  judgnaent  is  pronounced,  such  prisoner  may  withdraw  the 
plea  of  "guilty,"  and  plead  not  guilty,  and  such  former  plea  shall  not  be  given 
in  evidence  against  him  or  her,  on  his  or  her  trial. 

If  the  prisoner,  upon  being  arraigned,  shall  plead  "not  guilty,"  or  shall  stand 
mute,  the  clerk  shall  immediately  record  upon  the  minutes  of  the  court  the 
plea  of  not  guilty,  together  with  the  arraignment,  and  such  arraignment  and 
plea  shall  constitute  the  issue  between  the  prisoner  and  the  people  of  this  State. 

If  the  prisoner,  upon  being  arraigned,  shall  demur  to  the  indictment,  or  plead 
to  the  jurisdiction  of  the  court,  or  in  abatement,  or  any  special  plea  in  bar,  such 
demurrer  or  plea  shall  be  made  in  writing  ;  and  if  such  demurrer  or  plea  shall 
be  decided  against  such  prisoner,  then  such  prisoner  may  nevertheless  plead 
and  rely  on  the  general  issue  of  not  guilty. 

If  the  clerk  shall  fail  or  neglect  to  record  the  arraignment  and  plea  of  the 
prisoner  at  the  time  the  same  is  made,  it  may  and  shall  be  done  at  any  time 
afterwards  by  order  of  the  court,  and  this  shall  cure  the  error  or  omission  of 
the  clerk. 

The  arraignment  and  plea  or  answer  of  the  prisoner  shall  be  entered  on  the 
indictment  by  the  attorney  or  solicitor-general,  or  other  person  acting  as  prose- 
cuting officer  on  the  part  of  the  people  of  this  State. — Prin.  Big.  659. 

After  issue  is  thus  joined,  the  clerk  proceeds  to  ask  the  prisoner,  f  how  will 
you  he  tried  ?"  which  anciently  referred  to  the  alternative  of  trial  by  battle  or 
by  jury.     But,  at  the  present  day,  as  since  the  abolition  of  ordeal,  there  can 
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be  no  mode  of  trial  but  by  the  country,  the  prisoner  replies,  "  by  God  and  my 
country,"  to  which  the  clerk,  in  the  humane  presumption  of  the  party's  inno- 
cence, rejoins,  "God  send  you  a  good  deUverance."  This  being  done,  he 
writes  on  the  indictment,  "  po.  se,"  for  ponit  se,  meaning  that  the  defendant 
puts  himself  upon  the  country,  and  thus  the  form  of  the  arraignment  con- 
cludes.— 1  Chit.  Crim.  Law,  339. 

The  sheriff  having  returned  into  court  the  pannel  of  the  jury,  and  the  time  for 
the  trial  having  arrived,  the  clerk  calls  the  petit  jury  on  their  pannel  by  saying, 
"  you  good  men  that  are  empanneled  to  try  the  issue  joined  between  our 
sovereign  lord  the  king,  and  the  prisoner  (or  "  prisoners  ")  at  the  bar,  answer 
to  your  names  upon  pain  and  peril  that  shall  fall  thereon."  When  this  is  done, 
and  a  full  jury  appears,  the  clerk  of  arraigns  calls  to  the  prisoner  at  the  bar 
and  says  to  him,  "  These  «;ood  men  that  you  shall  now  hear  called,  are  those 
which  are  to  pass  between  our  sovereign  lord  the  king  and  you,  ("  upon  your 
several  lives  and  deaths,"  if  it  be  a  capital  offence,)  if,  therefore,  you  (or  any 
of  you,)  will  challenge  them,  or  any  of  them,  you  must  challenge  them  as  they 
come  to  the  book  to  be  sworn,  before  they  are  sworn,  and  you  shall  be 
heard." — 1  Chit.  Crim.  Laiv,  433. 

Every  person  indicted  for  a  crime  or  offence  which  may  subject  him  or  her, 
on  conviction,  to  death,  or  four  years'  imprisonment,  or  longer  in  the  peniten- 
tiary, may  peremptorily  challenge  twenty  of  the  jurors  empanneled  to  try  him 
or  her.  And  every  person  indicted  for  an  offence  which  may  subject  him  or 
her,  on  conviction,  to  imprisonment  in  the  penitentiary  for  any  time  less  than 
four  years,  may  peremptorily  challenge  twelve  of  the  jurors  empanneled  to  try 
him  or  her.  And  the  State  shall  be  allowed  one  half  the  number  of  peremptory 
challenges  allowed  the  prisoner. — Prin.  Dig.  660. 

That  from  and  after  the  passage  of  this  act,  on  all  trials  for  crimes  or  of- 
fences where  the  punishment  is  death  or  imprisonment  and  labor  in  the  peni- 
tentiary, any  juror  may  be  put  on  his  voir  dire^  and  the  following  questions 
shall  be  propounded  to  him,  viz :  "  Have  you,  from  having  seen  the  crime 
committed,  or  having  heard  any  part  of  the  evidence  delivered  on  oath,  formed 
and  expressed  any  opinion  in  regard  to  the  guilt  or  innocence  of  the  prisoner 
at  the  bar."  If  the  juror  shall  answer  in  the  negative,  the  following  questions 
shall  be  propounded  to  him  :  "  Have  you  any  prejudice  or  bias  resting  on 
your  mind,  for  or  against  the  prisoner  at  the  bar."  And  if  the  juror  shall  so 
answer  these  questions  as  to  make  him  a  competent  juror,  the  State  or  the 
prisoner  may  nevertheless,  have  the  right  to  put  such  juror  upon  his  trial  in 
the  manner  pointed  out  by  law,  and  to  prove  such  juror  incompetent. — Act 
of  1843  ;  partip.  p.   138. 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as  they  appear 
to  the  number  of  twelve,  unless  they  are  challenged  by  the  party. — 4  Black. 
Com.  352. 

From  the  words  of  the  clerk's  address  to  the  prisoner,  it  is  evident,  that 
this  is  the  proper  time  to  exercise  the  right  of  challenging,  and  therefore,  be- 
fore we  proceed  to  the  swearing  of  the  jury,  and  the  subsequent  proceedings, 
we  will  consider  the  law  relative  to  challenges,  and  the  mode  in  which  the 
right  is  to  be  claimed. 

The  term  challenge  is  used  in  law  for  an  exception  to  jurors  who  are  re- 
turned to  pass  on  a  trial,  and  it  is  either  to  the  array,  or  to  the  polls. — 1  Chit. 
Crim.  LaWj  434. 

Note. — The  practice  in  Georgia  is  this:  the  clerk  calls  the  name  of  the  juror,  upon 
which  he  presents  himself,  so  as  to  be  in  view  of  all  parties — if  the  solicitor-general  does 
not  wish  to  swear  the  juror  thus  presented,  he  directs   the  juror  to  take  his  seat — if  the 
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solicitor- general  is  satisfied  with  the  juror,  upon  his  name  being  called  and  the  juror  pre- 
senting himself,  the  solicitor- general  says,  "Juror,  look  upon  the  prisoner— prisoner,  look 
upon  the  juror  ;"  this  is  called  putting  the  juror  upon  the  prisoner.  The  juror  may  then 
be  examined,  as  to  his  competency  upon  his  voir  dire  ;  or,  he  may  be  objected  to,  per- 
emptorily, by  the  prisoner.  If,  upon  examination  of  the  juror,  he  is  incompetent  to  try 
the  prisoner,  he  is  objected  to,  for  cause.  If  he  be  objected  to,  peremptorily,  the  prisoner's 
counsel  merely  answers,  object.  If  the  juror  is  not  objected  to,  for  cause,  nor  peremp- 
torily, the  prisoner's  counsel  answers  content,  and  the  juror  is  sworn  in  chief:  this  mode 
is  pursued  until  the  jury  is  completed ;  if,  however,  so  many  are  set  down  by  the  State, 
or  objected  to,  that  the  jury  is  not  completed,  then  those  set  down  by  the  State,  (com- 
mencing with  the  first,)  are  called  up,  and  if  not  objected  to  for  cause,  nor  peremptorily, 
are  put  upon  the  prisoner. 


Oath  of  the  Petit  Jury, 

In  all  criminal  cases,  the  following  oath  shall  be  administered  to  the 
petit  jury,  to  wit :  "  You  shall  well  and  truly  try  the  issue  formed  upon  this 
bill  of  indictment,  between  the  State  of  Georgia  and  A  B,  who  is  charged 
(here  state  the  crime  or  offence)  and  a  true  verdict  give  according  to  evi- 
dence— so  help  you  God." — JPrin.  Dig.  661. 

As  soon  as  each  juror  is  sw^orn,  he  is  set  apart  on  the  jury  box  ;  and  when 
a  full  jury  of  twelve  are  thus  sworn,  the  clerk  of  the  arraigns,  or  clerk  of  the 
peace  at  the  sessions,  directs  the  crier,  ("  counteZj  or  count  these,")  to  count  the 
jury,  who  does  so,  and  then  says  to  the  jury, "  Twelve  good  men  and  true,  stand 
together  and  hear  your  evidence  ;"  and  then  the  judge  declares  that  the  rest  of 
the  jury  who  have  appeared  are  discharged ;  and  the  clerk  of  the  arraigns  directs 
the  crier  to  make  proclamation,  which  is  made  accordingly  in  the  following 
form  :  "  If  any  one  can  inform  our  lord  the  king's  justices,  the  king's  sergeant, 
or  the  king's  attorney,  or  this  inquest  to  be  taken  between  our  sovereign  lord 
the  king  and  the  prisoners  at  the  bar,  of  any  treason,  murder,  felony,  or  other 
misdemeanor  committed  or  done  by  them,  or  any  of  them,  let  them  come 
forth  and  they  shall  be  heard  ;  the  prisoners  stand  at  the  bar  upon  their  de- 
liverance, and  all  others  that  are  bound  by  recognizance  to  give  evidence 
against  the  prisoners  at  the  bar,  let  them  come  forth  and  give  evidence,  or 
else  they  forfeit  their  recognizance." — 1  Chit.  Grim.  Law^  450. 

When  the  jury  have  thus  been  assembled  in  the  jury  box,  and  sworn,  the 
clerk,  in  case  of  felony,  calls  to  the  prisoner  at  the  bar,  and  bids  him  hold  up 
his  hand,  by  saying,  ''  C  D,  hold  up  thy  hand,"  and  then  addresses  the  jury 
in  these  words  : — "  Look  upon  the  prisoner,  you  that  are  sworn  and  hearken 
to  his  cause. — A  B,  stands  indicted  by  the  name  of  A  B,  &c.  {reading  the  in- 
dictment as  ivas  done  upon  the  arraignment^  and  then  proceeding.^)  upon  this 
indictment  he  hath  been  arraigned  ;  upon  this  arraignment  he  pleaded  not 
guilty,  and  for  his  trial  hath  put  himself  upon  God  and  the  country,  which 
country  you  are,  so  that  your  charge  is  to  inquire  whether  he  be  guilty  of  the 
high  treason  (or  "felony,")  whereof  he  stands  indicted,  or,  not  guilty,  and 
no  more.     Hear  your  evidence. — 1  Chit.  Crim.  Law,  555. 


Oath  of  Witness, 

The  following  oath  shall  be  administered  to  witnesses  in  criminal  cases,  viz 
"The  evidence  you  shall  give   to  the  court  and  jury  upon  the   trial  of   this 

issue,  between  the  State  of  Georgia  and  A  B,   who  is  charged  with- , 

(here  state  the  crime  or  offence,)  shall  be  the  truth,  the  whole  truth,  and  no- 
thing but  the  truth — so  help  you  God." — Frin.  Dig.  661. 
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Verdict  of  the  Jury. 

On  every  trial  of  a  crime  or  offence  contained  in  this  code,  or  for  any  crime 
or  offence,  the  jury  shall  be  judges  of  the  law  and  the  fact,  and  shall  in  every 
case  give  a  general  verdict  of  "  guilty,"  or  "  not  guilty,"  and  on  the  ac- 
quittal of  any  defendant  or  prisoner,  no  new  trial  shall  on  any  account  be 
granted  by  the  court. — Prin.  Dig.  6t)0. 

When  the  jury  have  come  to  a  unanimous  determination  with  respect  to 
their  verdict,  they  return  to  the  box  to  deliver  it.  The  clerk  then  calls  them 
over  by  their  names,  and  asks  them  whether  they  are  agreed  on  their  verdict, 
to  which  they  reply  in  the  affirmative.  He  then  demands  who  shall  say  for 
them,  to  which  they  answer,  their  foreman.  This  being  done,  he  desires  the 
prisoner  to  hold  up  his  hand,  and  addresses  them,  "look  upon  the  prisoner 
you  that  are  sworn,  how  say  you,  is  he  guilty  of  the  felony  (or  treason,  &c.) 
whereof  he  stands  indicted,  or  not  guilty?"  The  officer  then  writes  the 
word,  "  guilty,"  or  "  not  guilty,"  as  the  verdict  is,  after  the  words  "  po.  se," 
on  the  record,  and  again  addresses  the  jury,  "  Hearken  to  your  verdict  as  the 
court  hath  recorded  it,  you  say  that  A  B,  is  guilty  (or  "  not  guilty")  of  the 
felony  whereof  he  stands  indicted,  and  so  say  you  all." — 1  Chit.  Crim. 
LaiCj  518. 

The  verdict,  whatever  may  be  its  effect,  must,  in  all  cases  of  felony  and 
treason,  be  delivered  in  the  presence  of  the  defendant,  in  open  court,  and  can- 
not be  either  privily  given,  or  promulgated  while  he  is  absent. — 1  Chit.  Crim, 
Laic,  519. — Stark.  Crim.  Plead  377. 

When  the  prisoner  is  convicted  by  the  jury,  he  is  put  aside  from  the  bar 
to  await  the  delivery  of  his  sentence.  If  there  is  then  reason  to  apprehend 
that  the  indictment  is  defective,  and  that  a  motion  to  arrest  the  judgment 
may  succeed,  another  indictment  may  be  preferred  to  the  grand  jury,  for  the 
crime  of  which  he  has  been  convicted. — 1  Chit.  Crim.  Law.,  529. 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is  then  forever  quit  and 
discharged  of  the  accusation,  except  he  be  appealed  of  felony  within  the  time 
limited  by  law.  And  upon  such  his  acquittal  or  discharge  for  want  of  prose- 
cution, he  shall  be  immediately  set  at  large,  without  payment  of  any  fee  to  the 
jailor.  But  if  the  jury  find  him  guilty,  he  is  then  said  to  be  convicted  of  the 
crime  whereof  he  stands  indicted  ;  which  conviction  may  accrue  two  ways, 
either  by  his  confessing  the  offence  and  pleading  guilty,  or  by  his  being  found 
so  by  the  verdict  of  his  country. — 4  Blac.  Com.  361. 

If  they  find  the  iprlsoner  generally  guilty.,  judgment  may  be  given  against  him, 
provided  any  one  count  in  the  indictment  be  sufficient  to  support  the  charge, 
though  the  rest  of  the  indictment  be  faulty — for  being  guilty  generally,  he  is 
severally  guilty  of  each  offence  separately  charged,  and  therefore  is  found  guilty 
upon  that  charge  which  is  sufficient  to  warrant  the  judgment. —  Stark.  Crim. 
Plead.  378. 

The  prisoner  cannot  be  convicted  of  treason  or  felony  unless  he  be  present  in 
court,  but  he  may  be  found  guilty  of  a  misdemeanor  in  his  absence. —  Stark. 
Crim.  Plead.  397. 

If  the  defendant  be  in  custody,  or  the  crime  be  capital,  he  will  of  course  be 
remanded  to  prison  in  the  interval  between  the  conviction  and  sentence,  if  any 
be  allowed  to  transpire. — 1  Chit.  Crim.  Law,  542. 


Sentence. 

Before  judgment  is  pronounced  upon  the  defendant,  the  crier  makes  procla- 
mation, commanding  "  all  manner  of  persons  to  keep  silence  whilst  sentence  of 
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death  is  passed  upon  the  prisoner  at  the  bar,  (or  other  judgment  is  given  against 
him,)  upon  pain  of  imprisonment."  But  it  is  not  necessary  that  this  form  should 
appear  on  the  record,  and  its  omission  will  not  be  material.  It  is  now  indis- 
pensably necessary,  even  in  clergyable  felonies,  that  the  defendant  should  be 
asked  by  the  clerk  if  he  has  anything  to  say  why  judgment  of  death  should  not 
be  pronounced  on  him  ;  and  it  is  material  that  this  appear  upon  the  record  to 
have  been  done  ;  and  its  omission  after  judgment  in  high  treason  will  be  a  suf- 
ficient ground  for  the  reversal  of  the  attainder.  On  this  occasion,  he  may  allege 
any  ground  in  arrest  of  judgment,  or  may  plead  a  pardon,  if  he  has  obtained  one, 
for  it  will  still  have  the  same  consequences  which  it  would  have  produced  be- 
fore conviction,  the  stopping  of  the  attainder.  If  he  has  nothing  to  urge  in  bar, 
he  frequently  addresses  the  court  in  mitigation  of  his  conduct,  and  desires  their 
intercession  with  the  king,  or  casts  himself  upon  their  mercy.  After  this  nothing 
more  is  done,  but  the  proper  judge  pronounces  the  sentence. — 1  Chit.  Crim. 
Law,  570. 

The  judge  usually  precedes  the  judgment  by  an  address  to  the  prisoner,  espe- 
cially if  his  crime  be  capital,  in  which  he  states  that  he  has  been  convicted  on 
satisfactory  evidence,  and  informs  him  when  there  is  little  hope  that  mercy  will 
be  extended  to  him.  Sometimes,  also,  he  takes  an  opportunity  of  impressing 
the  circumstances  of  the  prisoner's  guilt  on  the  minds  of  the  spectators,  and 
traces  out  the  remote  but  important  causes  which  have  led  him  to  this  un- 
happy condition  Even  in  case  of  an  acquittal,  he  may  often  usefully  warn  the 
defendant  against  the  circumstances  w^hich  might  again  place  him  in  an  equivo- 
cal situation,  especially  if  there  seems  reasonable  ground  to  suppose  him  guilty. — : 
1  Chit.  Crim.  Law,  671. 

The  sentence  of  death  shall  be  executed  by  publicly  hanging  the  offender  by 
the  neck,  until  he  or  she  is  dead. — Frin.  Dig.  662. 

When  a  person  shall  be  convicted  on  circumstantial  evidence  alone  of  a  crim^ 
the  punishment  of  which  is  death,  the  judge  before  whom  the  conviction  takes 
place,  or  who  passes  the  sentence  of  the  law  on  the  convict,  shall  have  the 
power  to  commute  the  punishment  of  death  for  that  of  imprisonment  and  labor 
in  the  penitentiary  during  the  natural  life  of  the  said  convict. — Prin.Dig.  663. 

Whenever,  for  any  reason,  any  convict  sentenced  to  the  punishment  of  death 
shall  not  have  been  executed  pursuant  to  such  sentence,  and  the  same  shall 
stand  in  full  force,  the  presiding  judge  of  the  Superior  Court  where  the  con- 
'viotion  was  had,  on  the  apphcation  of  the  attorney  or  solicitor-general  of  the 
district,  or  other  person  prosecuting  for  the  State,  shall  issue  a  habeas  corpus 
to  bring  such  convict  before  him  ;  or  if  such  convict  be  at  large,  said  judge,  or 
any  judicial  officer  of  this  State,  may  issue  a  warrant  for  his  apprehension  ; 
and  jLipon  the  said  convict  being  brought  before  the  said  judge,  either  by  habeas 
corpus.,  or  under  such  warrant,  he  shall  proceed  to  inquire  into  the  facts  and 
circumstances  of  the  case,  and  if  no  legal  reason  exist  asfainst  the  execution  of 
such  sentence,  such  judge  shall  sign  and  issue  a  warrant  to  the  sheriff  of  the 
proper  county,  commanding  him  to  do  execution  of  such  sentence  at  such  time 
and  place  as  shall  be  appointed  therein,  wdiich  the  said  sheriff  shall  do  accord- 
ingly. And  the  judge  shall  cause  the  proceedings  in  such  case  to  be  entered 
on  the  minutes  of  the  Superior  Court  of  the  county. 

Whenever  any  convict  shall  be  sentenced  to  the  punishment  of  death,  the 
court  shall  specify  the  time  and  place  of  execution  in  such  sentence,  which 
time  shall  not  be  less  than  twenty  days,  nor  more  than  sixty  days  from  the  time 
of  the  sentence,  except  in  the  case  of  a  female  convict  who  is  quick  with  child 
at  the  time,  in  which  case  the  court  may  and  shall  appoint  some  day  that  will 
arrive  after  she  shall  have  been  delivered  of  such  child. — Prin.  Dig.  663. 
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When  the  judgment  is  pronounced,  it  ought,  with  all  the  preceding  matter, 
to  be  entered  on  the  record.  This  record,  in  case  of  felony,  states  the  session 
of  oyer  and  terminer — the  commission  of  the  judges — the  presentment  by  the 
oath  of  the  grand  jurymen  by  name — the  indictment — the  award  of  the  capias 
or  process  to  bring  in  the  offender — the  deUvery  of  the  indictment  into  court — ■ 
the  arraio;nment — the  plea — the  issue — the  award  of  the  jury  process — the 
verdict — the  asking  the  prisoner  why  sentence  should  not  be  passed  on  him — ■ 
and  the  judgment  of  death  passed  by  the  judges.  In  this  record  all  the  acts  of 
the  court  ought  to  be  stated  in  the  present  tense,  as  prcuceptum  est,  not  proe- 
ceptum  fuit ;  but  the  acts  of  the  parties  themselves  may  be  properly  stated  as 
past.  And  therefore,  if  it  state  that  the  sheriff  ivas  commanded,  instead  of  is 
commanded,  the  error  will  be  fatal.  It  is  not  necessary,  however,  to  set  forth 
at  large  the  commission  on  which  the  judges  proceeded  to  the  trial,  and  if  done, 
minute  accuracy  will  not  be  requisite.  Nor  is  it  essential  that  any  issue  should 
be  stated  as  having  been  joined  between  the  crown  and  the  defendant.  So  the 
judges  need  not  be  shown  expressly  to  have  been  "assigned  by  the  king,"  if  it 
sufficiently  appears  that  they  are  the  king's  justices  ;  for  their  authority  could 
be  derived  from  no  other  source  than  his  pleasure. — Chit.  Grim.  Law,  5S7. 

And  now  the  usage  is  for  the  judge  to  sign  the  calendar,  or  list  of  all  the 
prisoners'  names,  with  their  separate  judgments  in  the  margin,  which  is  left 
with  the  sheriff.  As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's 
name,  "let  him  be  hanged  by  the  neck  ;"  formerly,  in  the  days  of  Latin  and  ab- 
breviation, "sws.  per  coiy  for  "  suspendatur  per  collum."  And  this  is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  the  taking  away  the  life 
of  another. — 4  Blac.  Com.  403. 


From  and  after  the  passing  of  this  act,  that  upon  the  trial  of  any  person  or 
persons  for  an  offence  which  subjects  the  offender  to  fine  or  imprisonment  in 
the  common  jail,  or  both  at  the  discretion  of  the  court,  it  shall  be  the  duty  of 
the  court  before  whom  he  or  she  is  tried,  to  have  a  pannel  of  twenty-four 
jurors  made  up  from  the  petit  jurors  in  attendance,  or  by  summoning  talismen, 
of  which  pannel  the  defendant  shall  have  the  right  to  challenge  seven,  and  the 
State  five  jurors,  and  the  remaining  twelve  jurors  shall  try  the  defendants. — 
Act  of  1836  ;  Frin.  Dig.  667. 


CHAPTER    XXIII. 


HABEAS  CORPUS. 

The  writ  of  Habeas  Corpus.,  shall  not  be  suspended  unless  when,  in  case 
of  rebellion,  or  invasion,  the  public  safety  may  require  it. — Prin.  Dig.  912. 

7.  The  judges  of  the  superior  courts,  or  any  one  of  them,  and  the  justices 
of  the  inferior  courts,  or  any  of  them,  in  the  absence  of  the  judges  of  the  supe- 
rior courts,  shall  have  power  to  issue  writs  of  habeas  corpus  ;  and  in  all  cases 
to  discharge,  admit  to  bail,  or  remand  to  jail,  any  prisoner  according  to  their 
discretion  and  the  law  of  the  land  :  Provided-)  that  in  all  cases  of  a  capital  na- 
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ture  where  a  writ  of  habeas  corpus  shall  be  issued  by  a  justice  of  the  inferior 
court,  it  shall  be  necessary  that  one  or  more  of  the  justices  of  such  inferior 
court  shall  associate  with  the  justice  granting  the  same,  at  the  return  thereof, 
and  a  majority  of  such  justices  shall  concur  in  opinion  on  any  decision  or  or- 
der aforesaid  :  and  it  shall  be  the  duty  of  such  justices  to  attend,  on  one  days' 
notice  being  given  of  the  time  and  place  of  the  return  of  such  writ. — Act  of 
1799  ;  Prin.  Dig.  420. 

1.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any  one 
or  more  of  the  justices  of  the  inferior  courts  of  this  State  to  discharge  or  ad- 
mit to  bail  any  person  under  a  writ  of  habeas  corpus,  unless  a  majority  of 
THE  JUSTICES  OF  SAID  COURT  shall  concur  in  opinion. — Act  of  1823 ;  Prin. 
Dig.  454. 


8.  That  when  a  felon  or  other  person,  charged  w^th  the  commission  of  a 
crime,  shall  have  been  committed  to  jail,  and  shall  be  brought  up  before  a 
judge  of  the  superior  court,  or  justice  or  justices  of  the  inferior  court,  by  w^rit 
of  habeas  corpus,  he,  she  or  they,  shall  not  be  admitted  to  bail,  or  discharged 
from  prison,  merely  by  reason  of  such  defect  of  legal  precision,  or  want  of 
technical  form  in  the  mittimus  as  aforesaid  ;  but  the  court  shall,  in  all  such 
cases,  proceed  and  determine  as  if  the  said  mittimus  had  all  the  legal  and 
technical  form  ;  any  law  or  usage  to  the  contrary  notwithstanding :  Provided 
the  felony  or  other  crime  of  which  he,  she  or  they,  are  accused,  together  with 
the  time  and  place,  when  and  where  such  felony  or  other  crime  have  been 
committed,  shall  be  plainly  and  clearly  set  forth  in  the  said  mittimus. — Act 
of  1808  ;  Prin.  Dig.  616. 


1.  To  include  "  all  acts  relating  to  writs  of  habeas  corpus,"  as  the  law  on 
this  subject,  by  the  terms  of  it,  requires,  would  be  to  devote,  perhaps  the 
greater  part  of  the  volume  to  that  title  alone.  The  statute  of  the  31st  of 
Charles  II.  here  published  extends  only  to  cases  of  illegal  confinement  on  a 
criminal  charge.  To  this  the  compiler  after  a  few  introductory  remarks,  has 
prefixed  a  brief  outline  of  the  law  as  to  the  other  uses  of  this  important  writ. 
Thus  much  at  least  he  feels  bound  to  do,  and  he  can  do  no  more  consistently 
"with  the  plan  of  the  work. 

2.  The  liberty  of  the  subject,  which  has  been  so  long,  and  at  some  periods 
so  justly  the  favorite  theme  of  British  lawyers  and  historians,  may  be  defined, 
for  the  present  purpose,  to  be  his  privilege  not  to  be  imprisoned,  but  accord- 
ing to  the  laws  of  the  land.  This  right  they  claim  as  coeval  with  the  foun- 
dation of  their  government,  or  at  least  to  have  existed  from  a  very  high  and 
indefinite  antiquity  ;  magna  charta  being  only  declaratory  of  the  common  law. 
If  this  right  did  exist  in  theory,  it  was  long  confined  for  the  most  part  to  the 
higher  orders  of  the  State,  the  people  at  large  enjoying  as  little  of  the  benefit 
of  this  as  of  any  other  law  :  Being,  as  everything  else  then  was,  subject  to 
every  vicissitude  offeree,  fraud  and  corruption,  it  never,  until  a  date  compar- 
atively modern,  deserved  the  name  of  a  settled  principle  of  government. 
From  the  great  charter,  which  is  the  earliest  record  we  have  of  its  formal 
recognition,  it  was  as  fluctuating  as  the  temper  of  the  princes,  and  the  fortune 
of  their  arms.  It  survived  the  outrages  of  faction,  to  be  set  at  naught,  by  ab- 
solute despotism,  or  to  be  beckoned  to  silence  by  a  lofty  prerogative.  And 
whatever  of  the  practical  enjoyment  of  this  right  was  left  by  an  unprincipled 
bench,  was  afterwards  perverted  by  the  wildest  fanaticism. 

3.  During  this  period  of  more  than  four  hundred  years,  from  magna  charta 
to  the  act  of  settlement  in  1688,  when  a  guarantee  of  personal  liberty  for  the 
first  time  assumed  the  dignity  even  of  an  unbiased  act  of  legislation,  there 
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occur  nearly  forty  statutes,  more  the  result  of  force  than  of  compact,  to  which 
it  is  not  here  necessary  even  to  refer.  If  the  English,  with  a  parliament  mu- 
nicipally omnipotent,  can  be  justly  said  to  have  a  constitution,  it  takes  its  date 
from  this  epoch.  In  the  period  succeeding  this,  the  principles  of  civil  liberty 
became  more  generally  understood  than  they  ever  had  been  before,  and  more 
perfectly  enjoyed  than  they  ever  have  been  by  the  English  people  since.  It 
was  in  this,  ihe  best  age  of  English  liberty,  that  the  emigrants  to  America 
transplanted  it  hither. 

4.  The  writ  of  habeas  corpus  ad  subjiciendum^  by  which  this  right  is  practi- 
cally enforced,  is  a  very  ancient  writ  at  common  law. — Cro.  Car.  466  :  2 
Hale,  144-5 — though  it  appears  from  2  Mod.  198,  and  many  other  cases,  that 
until  the  time  of  James  1.,  it  was  used  almost  exclusively  for  the  benefit  of 
privileged  persons. 

5.  But  besides  this  writ,  which  goes  for  no  other  purpose  but  to  inquire 
into  the  cause  of  imprisonment,  there  are  several  others  not  within  the  pur- 
view of  31  Charles  II.,  which  are  frequently  used  in  England,  and  some  of 
which  maij  be  used  here  for  other  purposes  ;  and  are  distinguished  from  each 
other  by  their  subject  matter. 

6.  These  are,  1st,  the  writ  o?  habeas  corpus  ad  faciendum  et  recipiendum^  or, 
as  it  is  more  commonly  called,  cum  causa^  which  issues  in  favor  of  a  person  who 
is  sued  and  imprisoned  in  a  civil  action  in  some  inferior  jurisdiction,  and  is  desir- 
ous to  remove  the  cause  into  a  superior  court.  In  such  case,  the  record  of  the 
cause  is  removed  by  certiorari,  and  the  body  of  the  prisoner  by  this  writ.  I  am 
not  aware  of  any  case  likely  to  arise  under  the  judicial  system  of  this  State,  as 
at  present  constituted,  where  this  writ  would  apply.  But  if  an  inferior  court 
should  proceed  against  the  law,  in  any  matter  of  which  the  Superior  Court  has 
exclusive  cognizance,  and  therein  should  commit  a  person  to  prison,  he  may  be 
discharged  by  this  writ.  2d.  Habeas  Corpus  ad  respondendum,  3d.  Habeas 
Corpus  ad  satisfaciendum.  These  two  writs  are  allowed  in  England  for  remov- 
ing prisoners  from  one  to  another  of  their  multiplied  jurisdictions  ;  the  former 
to  charge  him  with  bail  process,  the  latter  to  take  him  in  execution  ;  and  this, 
as  Sir  VVilUam  Blackstone  says,  (3Comm.  129,)  for  the  more  e«5?/ administra- 
tion of  justice.  Many  of  the  courts  in  England  have  their  peculiar  prisons  and 
ministerial  officers ;  and  a  person  while  in  the  prison,  or  in  the  custody  of  the 
officers  of  one  of  these  courts,  cannot  be  arrested  by  the  process  of  another, 
unless  brought  into  such  other  court  by  habeas  corpus  for  that  purpose.  But 
as  all  persons  legally  imprisoned  in  this  State  are  in  the  county  jail — a  prison 
common  to  the  authority  of  all  the  courts — and  are  in  the  custody  of  an  officer 
subject  to  the  committing  process  of  every  magistrate  known  to  our  law,  these 
writs  are  never  heard  of  in  practice.  Whether  a  prisoner  in  the  custody  of  a 
city  marshal  can  be  charged  in  mesne  process,  or  in  execution  by  a  sheriff,  or 
vice  versa^  without  ?i  habeas  corpus,  has  probably  not  been  decided  in  this  State 
since  the  recent  establishment  of  our  city  courts.  As  to  the  allowance  of  a 
hab.  Corp.  by  a  State  court  for  a  prisoner  confined  by  the  authority  of  the  United 
States,  I  am  referred  to  5  Binney,  512  ;  9  Johns.  Rep.  239.  Bail  may  by  this 
w^it  {ad  respond.)  bring  up  their  principal  from  another  prison,  and  surrender 
him  ;  on  which  he  is  immediately  committed  until  hab.  carp,  comes  from  the 
former  court  to  remand  him  back.  Where  a  prisoner  is  removed  to  be  charged 
with  another  action,  the  first  plaintiff  proceeds,  nevertheless,  in  the  court  where 
he  began. -^Barnes,  384.  Defendant  cannot  be  removed  into  a  Superior  Court 
to  be  charged  with  another  action  for  the  same  cause. — Cowp.  116.  If  the 
prisoner  is  removed  to  be  charged  in  execution  on  several  judgments,  there 
must  be  a  hab.  carp,  for  each. — 2  Barnes,  179. 

7.  4th.  Habeas  corpus  ad  prosequendum,  which  issues  to  bring  up  a  person  to 
prosecute ;  or  5th.  Habeas  corpus  ad  deliberandum,  to  be  prosecuted  criminally. 
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in  the  proper  county  ;  or  6.  Habeas  corpus  ad  testificandum ^  to  testify  either  in  a 
civil  or  criminal  cause.  By  these  writs  the  courts  in  England  frequently  direct 
their  own  officers  to  bring  up  prisoners  from  their  own  peculiar  prisons.  (Salk. 
359.)  Our  courts  have  not  in  general  considered  a  writ  necessary  in  such 
cases,  and  they  are  not  in  practice.  I  recollect  but  one  instance,  which  was 
that  of  a  testificandum.  The  usage  is  to  send  the  sheriff  for  the  prisoner,  if  in 
the  same  county,  by  a  verbal  direction  from  the  bench.  Among  other,  and 
perhaps  better  reasons  for  this  practice  may  be  this,  that  a  prisoner  in  the  cus- 
tody of  its  own  officer  is  considered  to  be,  like  the  officers  themselves,  always 
present  in  court.  (Per  Justice  Dennison,  2  Burr,  1051 — 2.)  But  where  the 
prisoner  is  confined  on  civil  process  in  another  circuit  or  county,  or,  as  before 
suggested,  in  the  prison  of  a  corporation,  or  of  an  United  States  jurisdiction, 
this  reason  at  least  will  not  apply  :  And  as  such  case  is  not  provided  for  by  the 
following  act,  a  hab.  corp.  at  common  law  may  be  net:essary. 

8.  7th.  The  grea.twvito^  habeas  corpus  ad  subjiciendum.  The  purpose  of  this 
writ  is  to  inquire  into  the  lawfulness  of  the  imprisonment  complained  of.  But 
the  act  of  31  Char.  II.  relates  only  to  cases  where  the  prisoner  is  confined  for 
some  criminal  or  supposed  criminal  matter.  The  variety  of  other  cases  of  un- 
lawful confinement  that  may  occur  in  the  multiplied  relations  of  society,  can 
be  easily  imagined.  In  1757  a  bill  was  brought  into  parliament  to  extend  the 
provisions  of  the  statute  to  all  other  cases  of  illegal  confinement.  It  passed 
the  commons,  but  was  thrown  out  by  the  house  of  lords.  While  the  bill  was 
before  the  lords,  ten  questions  were  propounded  to  the  judges,  with  the  view 
of  ascertaining  the  extent  and  operation  of  the  statute  31  Ch.  II.  and  how  the 
law  stood  previously.  Their  answers  are,  of  course,  interesting  and  important 
to  show  how  the  law  stands  as  to  cases  not  embraced  by  that  statute. 

9.  To  the  first  question  the  ten  judges  answered  unanimously  that  in  cases 
not  within  the  act  of  31  Ch.  II.  writs  o(  habeas  corpus  subjiciendum  ought  not  to 
issue  of  course  but  upon  probable  cause,  supported  by  affidavit. 

10.  To  the  second^  also  unanimously,  that  such  writs  may  in  such  cases  issue 
in  the  vacation  by  fiat  from  a  judge  of  the  court  of  king's  bench  ;  one  of  them 
adding,  "  returnable  before  himself." 

11.  The  third  question  was  waived,  at  the  request  of  the  judges. 

12.  Their  answers  to  the  fourth  question  go  to  show  the  commencement  of 
the  practice  of  issuing  these  writs  in  vacation. 

>3.  To  the  fifth  they  answered,  that  at  the  common  law  and  before  the  sta- 
tute the  judges  were  not  bound  to  issue  such  writs  in  time  of  vacation  :  eight 
concurred  in  this  opinion,  one  contra^  and  one  indefinite.  Two  of  the  judges 
extended  their  answer  to  the  present  time  ;  one  of  these  (Adams)  holding  that 
the  judges  are  now  bound  to  issue  such  writs  in  vacation  ;  the  other  (VVilmot) 
that  they  are  not. 

14.  In  answer  to  the  sixth  question,  they  all  concur  that  they  were  not  bound 
to  make  them  returnable  immediate  ;  two  of  them  further  observing  that  they 
might  make  them  returnable  thus  or  to  the  next  term.  As  to  whether  the 
judges  can  enforce  obedience  to  them  when  made  returnable  immediate^  six 
think  they  have  no  power  whatever,  four,  that  they  have  none  in  vacation. 

15.  To  the  seventh  they  answer,  (dissentient  Smyth)  that  if  before  the  statute 
a  judge  had  refused  to  grant  such  writ,  the  prisoner  had  no  remedy  against  him. 

16.  To  the  eighth  they  all  answer,  that  before  the  statute  the  party  might 
have  stood  out  an  alias  and  pluries  hab.  corp.  All  but  two  of  them  adding,  that 
at  this  time  the  court  will  by  attachment  enforce  obedience  to  the  first  writ 
returnable  immediate.,  whether  it  be  at  common  law  or  under  the  statute. 

17.  To  the  ninth  they  all  answer,  that  the  statute  31  Ch.  II.  does  not  relieve 
against  any  cases  of  imprisonment  or  restraint  whatsoever,  except  cases  of  com- 
mitment for  criminal  or  supposed  criminal  matters. 
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18.  In  answer  to  the  tenth,  they  all  except  one,  hold  that  as  to  cases  out  of 
the  statute,  they  (the  judges)  are  not  so  bound  by  the  return  to  the  writ  but 
that  they  may  discharge  the  prisoner,  if  it  should  appear  by  the  most  manifest 
proof  that  his  detainer  is  most  unwarrantable  and  in  direct  violation  of  law. 
Four  of  them,  however,  proceeded  further  to  say  in  substance  that  by  this  proof 
they  mean  the  finding  of  a  jury,  or  the  decision  on  demurrer  of  an  action  for  a 
false  return.  If  in  this  action  the  return  should  be  falsified,  a  second  or  alias 
hab.  Corp.  would  then  issue,  which  w^ould  be  enforced  by  attachment.  (See  6 
Bac.  Abr.  Dubhn  ed.  1793,  602.) 

19.  The  following  are  some  of  the  cases  in  which  the  writ  at  common  law 
has  issued.  For  a  young  lady  decoyed  away  from  her  father.  For  a  wife 
confined  by  her  husband.  At  the  instance  to  have  his  w^ife  brought  up  who 
is  in  the  custody  of  some  other  person,  although  there  may  be  articles  of  sepa- 
ration between  them,  but  not  to  put  her  in  his  possession.  And  if  she  is  so 
confined  that  she  cannot  make  affidavit,  the  writ  shall  go  without  aflidavit  to 
bring  her  up  that  she  may  make  it.  At  the  instance  of  a  father  for  his  son  in 
the  custody  of  his  aunt,  and  at  the  instance  of  a  father  for  his  daughter,  aged 

/  18,  who  was  a  kept  mistress.  Where  it  was  alleged  that  the  prisoner  was 
mad,  the  court  ordered  an  inspection,  by  her  nearest  relation,  her  attorney, 
and  a  physician  :  and  also  judged  from  its  own  view  in  court. 

20.  The  writ,  whether  under  the  statute  or  at  common  law,  must  be 
directed  to  whoever  has  the  person  in  confinement,  whether  it  be  an  oflficer 
or  a  private  person.  It  runs  into  any  county  and  into  any  peculiar  juris- 
diction. It  must  not  be  in  the  disjunctive  as  to  the  sheriff  or  jailor.  If  di- 
rected to  the  sheriff  of  A,  who  before  the  return  ceases  to  be  sheriff,  he  and 
his  successor  should  join  in  the  return  ;  the  first,  stating  that  he  has  had  the 
body  and  delivered  it  to  his  successor  ;  and  the  new  sheriff*  must  return  the 
present  situation  of  the  prisoner.  It  is  no  excuse  for  not  bringing  up  a 
prisoner  that  he  did  not  tender  the  fees,  but  the  court  will  not  turn  him  over 
until  the  jailor's  fees  are  paid.  Upon  the  return  of  the  habeas  corpus,  the 
cause  of  the  imprisonment  ought  to  appear  as  specifically  and  certainly  to 
the  judges  before  whom  it  is  returned,  as  it  did  to  the  person  authorised  to 
commit.  The  return  may  be  amended  before  it  is  filed.  On  a  hab.  corp. 
granted  by  a  judge  in  vacation  returnable  immediate  before  himself  at  his 
chambers,  the  party  may  be  brought  into  court  in  term  time.  Or  if  on  a  writ 
so  returnable,  is  brought  up  before  him,  he  may  if  he  deems  it  advisable 
adjourn  the  return  and  direct  him  to  be  brought  into  court  the  first  day  of  the 
term.  Provided,  it  would  seem,  that  as  to  cases  within  the  statute  the  term 
is  not  more  than  two  days,  or  in  cases  out  of  the  statute,  not  more  than  three 
days  distant.  And  if  the  court  should  be  in  doubt,  they  may  remand  the 
prisoner,  or  may  bail  him  from  day  to  day,  (by  the  petition  of  right  not  ex- 
ceeding three  days,)  until  they  determine.  The  truth  of  the  return  cannot 
in  general  be  controverted,  though  it  m.ay  be  confessed  and  avoided.  But  the 
court  will  sometimes  hear  explanatory  affidavits. 

21.  Since  the  statute,  a  writ  under  the  act,  (and  by  the  practice  and  in 
favor  of  liberty,  it  is  apprehended  in  other  cases  also,)  may  be  demanded  by 
any  person  whatsoever,  but  according  to  the  law  which  governs  each  kind  re- 
spectively. Any  superior  or  inferior  court  will  grant  it  in  term  time  at  dis- 
cretion, as  they  do  any  other  judicial  act :  and  it  is  the  duty  of  any  judge  or 
justice  of  either  court,  to  grant  it  in  vacation,  and  on  pain  of  £500  if  the  case 
is  within  the  statute  31  Ch,  II.  If  a  return  is  not  made  to  the  first  writ  an 
attachment  will  go  without  rule  to  return.  The  court  or  judge  on  the  return 
of  the  writ  will  not  determine  in  that  summary  manner  inter  partes  any  rights 
of  guardianship,  or  any  marital  rights,  when  these  are  contested.  And  there- 
fore will  not  say  whose  custody  the  person  shall  be  in,  leaving  that   to  be 
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regularly  tried  :  generally  telling  the  prisoner  to  go  wliere  he  pleases.  And 
if  a  female,  sometimes  sending  an  officer  to  protect  her  to  the  place  ',vhere 
she  wishes  to  go.  Bat  a  child  so  young  as  to  be  incapable  of  exercising  any 
judgment  of  its  own,  was  delivered  into  the  custody  of  the  legal  guardian  ap- 
pointed by  its  father's  will.  The  court  will  in  some  cases,  it  seems,  exercise 
a  discretion  on  this  point,  and  on  good  cause  shown,  as  that  the  person  is  a 
lunatic  confined  by  her  nearest  relations,  the  court  will  enlarge  the  time  to 
return  the  writ  so  as  to  allow  them  to  obtain  the  legal  guardianship. — Frin. 
Dig.  919. 

1.  Whereas,  great  delays  have  been  used  by  sheriffs,  gaolers,  and  other 
oiiicers,  to  whose  custody  any  of  the  king's  subjects  have  been  committed  for 
criminal  or  supposed  criminal  matters,  in  making  returns  of  writs  of  habeas 
corpus  to  them  directed,  by  standing  out  an  alias  and  pluries  habeas  corpus, 
and  sometimes  more,  and  by  other  shifts  to  avoid  their  yielding  obedience  to 
such  writs,  contrary  to  their  duty  and  the  known  laws  of  the  land,  w^hereby 
many  of  the  king's  subjects  have  been  and  hereafter  may  be  long  detained  in 
prison,  in  such  cases  where  by  law  they  are  bailable,  to  their  great  charges 
and  vexation.  (1.) 

2.  For  the  prevention  whereof,  and  the  more  speedy  relief  of  all  persons 
imprisoned  for  any  such  criminal  or  supposed  criminal  matters;  (2.)  Be  it 
enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  thereof,  that  whensoever  any 
person  or  persons  shall  bring  any  habeas  corpus  directed  unto  any  sheriff  or 
sheriffs,  gaoler,  minister,  or  other  person  whatsoever,  (3.)  for  any  person  in 
his  or  their  custody,  and  the  said  writ  shall  be  served  upon  the  said  officer,  or 
left  at  the  gaol  or  prison  with  any  of  the  under  officers,  under  keepers,  or 
deputy  of  the  said  officers  or  keepers,  that  the  said  officer  or  officers,  his  or 
their  under  officers,  under  keepers  or  deputies,  shall  wnthin  three  days  after 
the  service  thereof  as  aforesaid,  (unless  the  commitment  aforesaid  were  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant  of  commit- 
ment) (4.)  upon  payment  or  tender  (5.)  of  the  charges  of  bringing  the  said 
prisoner,  to  be  ascertained  b}'' the  judge  or  court  that  awarded  the  same,  and 
endorsed  upon  the  said  writ,  not  exceeding  twelve  pence  ^ermile,  and  upon  se- 
curity given  by  his  own  bond  to  paj''  the  charges  of  carrying  back  the  prisoner, 
if  he  shall  be  remanded  by  the  court  or  judge  to  which  he  shall  be  brought  ac- 
cording to  the  trueintentof  this  present  act,  and  that  he  will  not  make  an}' escape 
by  the  way,  make  return  of  such  writ;  (6.)  and  bring  or  cause  to  be  brought 
the  body  of  the  party  so  committed  or  restrained,  unto  or  before  the  lord 
chancellor,  or  lord  keeper  of  the  great  seal  of  England  for  the  time  being,  or 
the  judges  or  barons  of  the  said  court  from  whence  the  said  writ  shall  issue,  or 
unto  and  before  such  other  person  or  persons  before  whom  the  said  w-rit  is 
made  returnable,  according  to  the  command  thereof;  and  shall  then  likewise 
certify  the  true  causes  of  his  detainer  or  imprisonment,  (7.)  unless  the  com- 
mitment of  the  said  party  be  in  any  place  be3'ond  the  distance  of  twenty  miles 
from  the  place  or  places  where  such  court  or  person  is  or  shall  be  residing: 
and  if  beyond  the  distance  of  twenty  miles  and  not  above  one  hundred  miles, 
then  within  the  space  often  days,  and  if  beyond  the  distance  of  one  hundreti 
miles,  then  within  the  space  of  twenty  days,  after  such  delivery  aforesaid,  and 
not  longer. 

3.  And  to  the  intent  that  no  sheriff,  gaoler,  or  other  officer  may  pretend 
ignorance  of  the  import  of  any  such  writ ;  Be  it  enacted  by  the  authority  afore- 
said. That  all  such  writs  shall  be  marked  in  this  manner.  Per  statutem  trisesimo 
prima  Caroli  secunda  regis  :  (S.)  and  shall  be  signed  by  the  person  that  awards 
the  same  ;  and  if  any  person  or  persons  shall  be  or  stand  committed  or  detain- 
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ed  as  aforesaid,  for  any  crime,  unless  for  felony  or  treason  plainly  expressed 
in  the  warrant  of  commitment,  in  the  vacation  time,  and  out  of  term,  it  shall 
and  may  be  lawful  to  and  for  the  person  or  persons  so  committed  or  detained 
(other  than  persons  convict  or  in  execution  by  legal  process)  or  any  one  on 
his  or  their  behalf,  to  appeal  or  complain  to  the  lord-chancellor  or  lord  keeper, 
or  any  one  of  his  majesty's  justices,  either  of  the  one  bench  or  of  the  other,  or 
the  barons  of  the  exchequer  of  the  degree  of  the  coif;  (9.)  and  the  said  chan- 
cellor, lord  keeper,  justices  or  barons,  or  any  of  them,  upon  view  of  the  copy 
or  copies  of  the  warrant,  or  warrants  of  commitment  and  detainer,  or  otherwise 
upon  oath  made  that  such  copy  or  copies  were  denied  to  be  given  by  such 
person  or  persons  in  v/hose  custody  the  prisoner  or  prisoners  is  or  are  detained 
are  hereby  authorised  and  required,  upon  request  made  in  writing  by  such 
person  or  persons  or  any  on  his,  her,  or  their  behalf,  attested  and  subscribed  by 
two  witnesses  who  were  present  at  the  delivery  of  the  same,  to  award  and 
grant  a  habeas  corpus  under  the  seal  of  such  court  whereof  he  shall  then  be 
one  of  the  judges,  to  be  directed  to  the  officer  or  officers  in  whose  custody  the 
party  so  committed  or  detained  shall  be,  returnable  immediate  before  the  said 
lord  chancellor  or  lord  keeper,  or  such  justice,  baron  or  any  other  justice  or 
baron  of  the  degree  of  the  coif  of  any  of  the  said  courts  ;  and  upon  service  thereof 
as  aforesaid,  the  officer  or  officers,  his  or  their  under-officer  or  under-officers, 
under-keeper  or  under-keepers,  or  their  deputy,  in  whose  custody  the  party  is 
so  com.mitted  or  detained,  shall  within  the  times  respectively  before  limited, 
bring  such  prisoner  or  prisoners  before  the  said  lord  chancellor  or  lord  keeper, 
or  such  justices,  barons  or  one  of  them,  before  whom  the  said  writ  is  made 
returnable,  and  in  case  of  his  absence  before  any  other  of  them,  with  the  return 
of  such  writ,  and  the  true  causes  of  the  commitment  and  detainer;  and  there- 
upon within  two  days  after  the  party  shall*  be  brought  before  them,  the  said 
lord  chancellor  or  lord  keeper,  or  such  justice  or  baron  before  whom  the  pris- 
oner shall  be  brought  as  aforesaid,  shall  discharge  the  said  prisoner  from  his 
imprisonment,  taking  his  or  their  recognizance,  with  one  or  more  surety  or 
sureties,  in  any  sum,  according  to  their  discretions,  having  regard  to  the  qual- 
ity of  the  prisoner,  and  nature  of  the  offence,  for  his  or  their  appearance  in  the 
court  of  king's  bench  the  term  following,  or  at  the  next  assizes,  sessions,  or 
general  gaol-delivery  of  and  for  such  county,  city,  or  place  where  the  commit- 
ment was,  or  where  the  offence  was  committed,  or  m  such  other  court  where 
the  said  offence  is  properly  cognizable,  as  the  case  shall  require,  and  then  shall 
certify  the  said  writ  with  the  return  thereof,  and  the  said  recognizance  or  re- 
cognizances into  the  said  court  where  such  appearance  is  to  be  made  ;  unless 
it  shall  appear  unto  the  said  lord  chancellor  or  lord  keeper,  or  justice  or  jus- 
tices, or  baron  or  barons,  that  the  party  so  committed  is  detained  upon  a  legal 
process,  order  or  warrant  out  of  some  court  that  hath  jurisdiction  of  criminal 
matters,  or  by  some  warrant  signed  and  sealed  with  the  hand  and  seal  of  an^f 
of  the  said  justices  or  barons,  or  some  justice  or  justices  of  the  peace,  for  such 
matters  or  offences  for  the  which  by  the  law  the  prisoner  is  not  bailable. 

4.  Provided  always,  rnd  be  it  enacted.  That  if  any  person  shall  have  will- 
fully neglected  by  the  space  of  two  whole  terms  after  his  imprisonment,  to 
pray  a  habeas  corpn.s  for  his  enlargement,  such  person  so  willfully  neglecting 
shall  not  have  any  habeas  corpus  to  be  granted  in  vacation-time  in  pursuance  of 
this  act. 

5.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  if  any  officer  or 
officers,  his  or  their  under-officer  or  under-officers,  under-keeper  or  under-keep- 
ers, or  deputy,  shall  neglect  or  refuse  to  make  the  returns  aforesaid,  or  to  bring 
the  body  or  bodies  of  the  prisoner,  or  prisoners,  according  to  the  command  of  the 
said  writ,  within  the  respective  times  aforesaid,  or  upon  demand  made  by  the 
prisoner  or  person  in  his  behalf,  shall  refuse  to  deliver,  or  within  the  space  of  six 
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lioui-s  after  demand  shall  not  deliver,  to  the  person  so  demanding-,  a  true  copy 
of  the  warrant,  or  warrants  of  commitment  and  detainer  of  such  prisoner,  which 
he  and  they  are  hereby  required  to  deliver  accordingly ;  al]  and  every  the 
head  gaolers  and  keepers  of  such  prisons,  and  such  other  person  in  whose 
custodv  the  prisoner  shall  be  detained,  shall  for  the  first  offence  forfeit  to  the 
prisoner  or  party  grieved  the  sxim  of  one  hundred  pounds  :  and  for  the  second 
offence  the  sum  of  two  hundred  pounds,  and  shall  and  is  hereby  made  incapa- 
ble to  hold  or  execute  his  said  otfice  ;  the  said  penalties  to  be  recovered  by 
the  prisoner  or  party  grieved,  his  executors  or  administrators,  agaicst  such 
offender,  his  executors  or  administrators,  by  any  action  of  debt,  suit,  bill,  plaint 
or  information,  in  any  of  the  king's  courts  at  Westminster^  wherein  no  essoin, 
protection,  privilege,  injunction,  wager  of  law,  or  stay  of  prosecution  by  non 
vult  ulleruis  'prosequi^  or  otherwise,  shall  be  admitted  or  allowed,  or  any  more 
than  one  imparlance,  and  any  recovery  or  judgment  at  the  suit  of  any  party 
grieved,  shall  be  a  sufficient  conviction  for  the  first  offence,  and  any  after  re- 
covery or  judgment  at  the  suit  of  a  party  grieved  for  any  offence  after  the  first 
judgment,  shall  be  a  sufficient  conviction  to  bring  the  officers  or  person  within 
the  said  penalty  for  the  second  offence. 

6.  And  for  the  prevention  of  unjust  vexation  by  reiterated  commitments  for 
the  same  offence  ;  Be  it  enacted  by  the  authority  aforesaid.  That  no  person  or 
persons  which  shall  be  delivered  or  set  at  large  upon  any  habeas  corpus^  shall 
at  any  time  hereafter  be  again  imprisoned  or  committed  for  the  same  olience 
by  any  person  or  persons  whatsoever,  other  than  by  the  legal  order  and  pro- 
cess of  such  court  wherein  he  or  they  shall  be  bound  by  recognizance  to  appear, 
or  other  court  having  jurisdiction  of  the  cause  ;  and  if  any  other  person  or  per- 
sons shall  knowingly  contrary  to  this  act,  recommit  or  imprison,  or  knowingly 
procure  or  cause  to  be  recommitted  or  imprisoned,  for  the  same  otience  or 
pretended  offence,  any  person  or  persons  delivered  or  set  at  large  as  aforesaid, 
or  be  knowinsrly  aiding;  or  assistins;  therein,  then  he  or  thev  shall  forfeit  to  the 
prisoner  or  party  grieved  the  sum  of  five  hundred  pounds  :  any  colorable 
pretence  or  variation  in  the  warrant  or  warrants  of  commitment  notwithstand- 
ing, to  be  recovered  as  aforesaid.    (10.) 

7.  Provided  always,  and  be  it  further  enacted,  Thatif  any  person  or  persons 
shall  be  committed  for  high  treason  or  felony,  plainly  and  specially  expressed 
in  the  warrant  of  commitment,  upon  his  prayer  or  petition  in  open  court  the 
first  week  of  the  term,  or  first  day  of  the  sessions  of  oyer  and  terndner  or  gene- 
ral gaol-delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some  time  in 
the  next  term,  sessions  of  oyer  and  terminer  or  general  gaol-delivery,  after  such 
commitment ;  it  shall  and  mav  be  lawful  to  and  for  the  iudsres  of  the  court  of 
king's  bench,  and  justices  of  oyer  and  terminer  or  general  gaol-delivery,  and 
they  are  hereby  required  upon  motion  to  them  made  in  open  court  the  last  day 
of  the  term,  sessions  or  gaol-delivery,  either  by  the  prisoner  or  any  one  in 
his  behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to  the 
judges  and  justices  upon  oath  made,  that  the  witnesses  for  the  king  could  not 
be  produced  the  same  term,  sessions  or  general  gaol-delivery ;  and  if  any  per- 
son or  persons  com.mitted  as  aforesaid,  upon  his  prayer  or  petition  in  open 
court  the  first  week  of  the  term  or  the  first  day  of  the  sessions  of  operand  term- 
iner and  general  gaol-delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted 
and  tried  the  second  term,  sessions  of  oyer  and  terminer  or  general  gaol-deliv- 
ery, after  his  commitment,  or  upon  his  trial  shall  be  acquitted,  he  shall  be  dis- 
charged from  his  imprisonment.   (11.) 

8.  Provided  always,  That  nothing  in  this  act  shall  extend  to  discharge  out 
of  prison  an}"-  person  charged  in  debt,  or  other  action,  or  with  process  in  any 
civil  cause,  but  that  after  he  shall  be  discharged  of  his  imprisonment  for  such 
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his  criminal  offence,  he  shall  be  kept  in  custody  according  to  the  law,  for  such 
other  suit. 

9.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  That  if 
any  person  or  persons,  subjects  of  this  realm,  shall  be  committed  to  any  prison 
or  in  custody  of  any  officer  or  officers  whatsoever,  for  any  criminal  or  supposed 
criminal  matter,  that  the  said  person  shall  not  be  removed  from  the  said  prison 
and  custody  into  the  custody  of  any  other  officer  or  officers ;  unless  it  be  by 
habeas  corpus  or  som.e  other  legal  writ ;  or  where  the  prisoner  is  delivered  to 
the  constable  or  other  inferior  officer  to  carry  such  prisoner  to  some  common 
gaol ;  or  where  any  person  is  sent  by  order  of  any  judge  of  assize  or  justice 
of  the  peace,  to  any  common  workhouse  or  house  of  correction  ;  or  where  the 
prisoner  is  removed  from  one  prison  or  place  to  another  within  the  same  coun- 
ty, in  order  to  his  or  her  trial  or  discharge  in  due  course  of  law,  or  in  case  of 
sudden  fire  or  infection,  or  other  necessity  ;  and  if  any  person  or  persons  shall 
after  such  commitment  aforesaid,  make  out  and  sign,  or  countersign  any  war- 
rant or  warrants  for  such  removal  aforesaid  contrary  to  this  act ;  as  well  he 
that  makes  or  signs,  or  countersigns  such  warrant  or  warrants  as  the  officer 
or  officers  that  obey  or  execute  the  same,  shall  suffer  and  incur  the  paifis  and 
forfeitures  in  this  act  before  mentioned,  both  for  the  first  and  second  offence 
respectively,  to  be  recovered  in  manner  aforesaid  by  the  part}^  grieved. 

10.  Provided  also,  and  be  it  further  enacted  by  the  authority  aforesaid, 
That  it  shall  and  may  be  lawful  to  and  for  any  prisoner  and  prisoners  as  afore- 
said, to  move  and  obtain  his  or  their  habeas  corpus  as  well  out  of  the  high 
court  of  chancery  or  court  of  exchequer,  as  out  of  the  courts  of  king's  bench 
or  common  pleas,  or  either  of  them  ;  and  if  the  said  lord  chancellor  or  lord- 
keeper,  or  any  judge  or  judges,  baron  or  barons  for  the  time  being,  of  the  de- 
gree of  the  coif,  of  any  of  the  courts  aforesaid,  in  the  vacation  time,  upon 
view  of  the  copy  or  copies  of  the  warrant  or  warrants  of  commitment  or  de- 
tainer, or  upon  oath  made  that  such  copy  or  copies  were  denied  as  aforesaid, 
shall  deny  any  writ  of  habeas  corpus  b}^  this  act  required  to  be  granted,  being 
moved  for  as  aforesaid,  they  shall  severally  forfeit,  to,  the  prisoner  or  party 
grieved  the  sum  of  five  hundred  pounds,  to  be  recovered  in  manner  aforesaid. 
(12.) 

11.  And  be  it  declared  and  enacted  by  the  authority  aforesaid,  that  a  habeas 
corpus^  according  to  the  true  intent  and  meaning  of  this  Act,  may  be  directed 
and  run  into  any  county  palatine,  the  cinque  ports,  or  other  privileged  places 
within  the  kingdom  of  England^  dominion  of  Wales^  or  town  of  Berwick-upon- 
Tweed.,  and  the  islands  of  Jersey  or  Guernsey  ;  any  law  or  usage  to  the  contrary 
notwithstandino:. 

12.  And  for  preventing  illegal  imprisonments  in  prisons  beyond  the  seas,  be 
it  further  enacted  by  the  authority  aforesaid,  that  no  subject  of  this  realm  that 
now  is,  or  hereafter  shall  be  an  inhabitant  or  resident  of  this  kingdom  of  Eng- 
land^ dominion  of  Wales^  or  town  of  Berwick-upon-Tweed^  shdXX  or  may  be  sent 
prisoner  into  Scotland,  Ireland^  Jersey,  Guernsey,  Tangier,  or  into  parts,  gar- 
risons, islands,  or  places  beyond  the  seas,  which  are,  or  at  any  time  hereafter 
shall  be,  within  or  without  the  dominions  of  his  majesty,  his  heirs  or  successors  ; 
and  that  every  such  imprisonment  is  hereby  enacted  and  adjudged  to  be  illegal ; 
and  that  if  any  of  the  said  subjects  now  is  or  hereafter  shall  be  so  imprisoned, 
every  such  person  and  persons  so  imprisoned,  shall  and  may  for  every  such  im- 
prisonment maintain,  by  virtue  of  this  act,  an  action  or  actions  of  false  imprison- 
ment in  any  of  his  majesty's  courts  of  record  against  the  person  or  persons  by 
whom  he  or  she  shall  be  so  committed,  detained,  imprisoned,  sent  prisoner,  or 
transported,  contrary  to  the  true  meaning  of  this  Act,  and  against  all  or  any  per- 
son or  persons  that  shall  frame,  contrive,  write,  seal  or  countersign  any  war- 
rant or  writing  for  such  commitment,  detainer,  imprisonment  or  transportation, 
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or  shall  be  advising,  aiding  or  assisting  in  the  same,  or  any  of  them  ;  and  the 
plaintitfin  every  such  action  shall  have  judgment  to  recover  his  treble  costs, 
besides  damao-es,  which  damages  so  to  be  given  shall  not  be  less  than  five  hun- 
dred pounds  ;  in  which  action  no  delay,  stay  or  stop  of  proceeding  by  rule,  order 
or  command,  nor  no  injunction,  protection  or  privilege  whatsoever,  nor  any 
more  than  one  imparlance  shall  be  allowed,  excepting  such  rule  of  the  court 
wherein  the  action  shall  depend,  made  in  open  court,  as  shall  be  thought  in 
justice  necessary,  for  special  cause  to  be  expressed  in  the  said  rule  ;  and  the 
person  or  persons  who  shall  knowingly  frame,  contrive,  write,  seal  or  counter- 
sign anv  warrant  for  such  commitment,  detainer  or  transportation,  or  shall  so 
commit,  detain,  imprison  or  transport  any  person  or  persons  contrary  to  this 
Act,  or  be  any  ways  advising,  aiding  or  assisting  therein,  being  lawfully  con- 
victed thereof,  shall  be  disabled  from  thenceforth  to  bear  any  office  of  trust  or 
profit  within  the  said  realm  of  England^  dominion  of  JVales^  or  town  of  Ber- 
wick-upon-Tweed^ or  any  of  the  islands,  territories  or  dominions  thereunto  be- 
longing, and  shall  incur  and  sustain  the  pains,  penalties  and  forfeitures  linuted, 
ordained  and  provided  in  and  by  the  statute  of  provision  and  prannunrre  made  in 
the  sixteenth  year  of  king  Richard  the  second,  and  be  incapable  of  any  pardon 
from  the  king,  his  heirs  or  successors,  of  the  said  forfeitures,  losses  or  disabili- 
ties, or  any  of  them. 

13.  Provided  always,  that  nothing  in  this  Act  shall  extend  to  give  benefit  to 
any  person  who  shall  by  contract  in  writing  agree  with  any  merchant,  or  owner 
of  any  plantation,  or  other  person  whatsoever,  to  be  transported  to  any  parts 
bej'ond  the  seas,  and  receive  earnest  upon  such  agreement,  altbough  that  after- 
wards such  person  shall  renounce  such  contract. 

14.  Provided  always,  and  be  it  enacted,  that  if  any  person  or  persons  law- 
fully convicted  of  any  felony  shall  in  open  court  pray  to  be  transported  beyond 
the  seas,  and  the  court  shall  think  fit  to  leave  him  or  them  in  prison  for  that 
purpose,  such  person  or  persons  may  be  transported  into  any  parts  beyond  the 
seas  ;    this  act,  or  anything  therein  contained,  to  the  contrary  notwithstanding. 

15.  [This  section  fixes  the  commencement  of  the  operation  of  the  act  to  the 
first  of  June,  1679.] 

16.  Provided  also.  That  if  any  person  or  persons  at  an\'  time  resident  in  this 
realm,  shall  have  committed  any  capital  offence  in  Scotland  or  Ireland^  or 
any  of  the  islands,  or  foreign  plantations  of  the  king,  his  heirs  or  successors, 
where  he  or  she  ought  to  be  tried  for  such  ofience,  such  person  or  persons 
may  be  sent  to  such  place,  there  to  receive  such  trial,  in  such  manner  as  the 
same  mi2:ht  have  been  used  before  the  making;  of  this  act :  anvthins;  herein 
contained  to  the  contrary'  notwithstanding. 

17.  Provided  also,  and  be  it  enacted.  That  no  person  or  persons  shall  be 
sued,  impleaded,  molested  or  troubled  for  any  offence  against  this  act,  unless 
the  party  offending  be  sued  or  impleaded  for  the  same  within  two  years  at  the 
most  after  such  time  wherein  the  offence  shall  be  committed,  in  case  the 
party  grieved  shall  not  be  then  in  prison  ;  and  if  he  shall  be  in  prison,  then 
within  the  space  of  two  years  after  the  decease  of  the  person  imprisoned,  or 
his  or  her  delivery  out  of  prison,  which  shall  first  happen. 

IS.  And  to  the  intent  no  person  ma}''  avoid  his  trial  at  the  assizes  or  gene- 
ral goal-deliver}",  by  procuring  his  removal  before  the  assizes,  at  such  time  as 
he  cannot  be  brought  back  to  receive  his  trial  there  ;  Be  it  enacted.  That 
after  the  assizes  proclaimed  for  the  county  where  the  prisoner  is  detained, 
no  person  shall  be  removed  from  the  common  jail  upon  any  habeas  corpus 
granted  in  pursuance  of  this  act,  but  upon  any  such  habeas  coqnis  shall  be 
brought  before  the  judge  of  assize  in  open  court,  who  is  thereupon  to  do  what 
to  justice  shall  appertain. 

19.  Provided  nevertheless,  That  after  the  assizes  are  ended,  any  person  or 
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persons  detained,  may  have  his  or  her  habeas  corpus  according  to  the  direction 
and  intention  of  this  act. 

20.  And  be  it  also  enacted  by  the  authority  aforesaid,  That  if  any  infor- 
mation, suit  or  action  shall  be  brought  or  exhibited  against  any  person  or  per- 
sons for  any  offence  committed  or  to  be  commited  against  the  form  of  this  law, 
it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  that  they  are 
not  guilty,  or  that  they  owe  nothing,  and  to  give  such  special  matter  in  evi- 
dence to  the  jury  that  shall  try  the  same,  which  matter  being,  pleaded  had 
been  sood  and  sufficient  matter  of  law  to  have  discharged  the  said  defendant 
or  defendants  against  the  said  information,  suit  or  action,  and  the  said  matter 
shall  then  be  as  available  to  him  or  them,  to  all  intents  and  purposes,  as  if  he 
or  they  had  sufficiently  pleaded,  set  forth  or  alleged  the  same  matter  in  bar  or 
dischar2:e  of  such  information,  suit  or  action. 

21.  And  because  many  times  persons  charged  with  petty  treason  or  felony, 
or  as  accessories  thereunto,  are  committed  upon  suspicion  only,  whereupon  they 
are  bailable  or  not,  according  as  the  circumstances  making  out  that  suspicion 
are  more  or  less  weighty,  which  are  best  known  to  the  justices  of  the  peace  that 
committed  the  persons,  and  have  the  examinations  before  them,  or  to  other 
justices  of  the  peace  in  the  county  ;  Be  it  therefore  enacted,  That  where  any 
person  shall  appear  to  be  committed  by  any  judge  or  justice  of  the  peace,  and 
charged  as  accessory  before  the  fact,  to  any  petty  treason  or  felony,  or  upon 
suspicion  thereof,  or  with  suspicion  of  petty  treason  or  felony,  which  petty 
treason  or  felony  shall  be  plainly  and  specially  expressed  in  the  warrant  of 
commitment,  that  such  person  shall  not  be  removed  or  bailed  by  virtue  of  this 
act,  or  in  any  other  manner  than  they  might  have  been  before  the  making  of 
this  act. — Sch.  Dig.  262. 

{JVote  1.) — The  writ  of  habeas  corpus  at  common  law,  extends  to  all  cases  of  illegal  con- 
finement, whether  in  a  public  prison  or  elsewhere.  Therefore  it  lies  for  a  wife  confined 
by  her  husband — for  a  husband  to  have  his  wife  brought  up,  who  is  confined  by  another — 
for  a  father  to  bring  up  his  child  from  the  custody  of  a  relation  or  other  person  ;  and  gene- 
rally for  ail  persons  who  are  illegally  confined  or  detained  by  another,  under  any  pretext  or 
excuse  whatever. — 3  Bac.  Abr.  438,  in  note  ;  3  Blac.  Com.  138,  in  note;  and  see  3  Burr, 
1434,  where  all  the  cases  are  considered  by  Lord  Mansfield.  [And  see  Charlton,  jun.  4S9.] 
Anciently,  and  before  the  statute  of  31  Cha.  II.,  ch.  2,  the  person  to  whom  the  writ  was 
directed,  might  have  refused  obedience  to  the  first  writ,  and  stood  out  an  alias  and  pluries 
writ ;  but  after  this  statute,  the  courts  determined  to  enforce  obedience  to  the  first  writ  in 
cases  at  common  law,  in  the  same  manner  as  is  required  by  the  statute,  in  cases  of  criminal, 
OT  supposed  criminal  matter :  and  therefore,  now,  the  party  to  whom  a  vvrit  of  habeas  cor- 
pus is  directed,  is  compelled  to  make  a  return  to  the  first  writ,  or  an  attachment  will  issue 
against  him. — 5  Ter.  Rep.  89.  And  such  return  must  be  certain,  and  not  equivocal. — ibid. — 
Sch.  Dig.  262. 

{JVote2.) — The  writ  of  ^aZ>ea5  f0J77Zi!5  under  this  statute,  lies  only  in  cases  where  the 
prisoner  is  charged  with  some  criminal  or  supposed  criminal  matter  ;  ail  other  cases  of 
unjust  imprisonment,  being  left  to  the  habeas  corpus  at  common  law. — 3  Blac.  Com.  137  ; 
Sch.  Dig.  263. 

{JYote  3.) — Whenever  a  person  is  im.prisoned  by  any  person  whatsoever,  whether  he  be 
one  concerned  in  the  administration  of  justice,  as  a  sherifl"^  gaoler,  &c.,or  a  private  person, 
the  habeas  corpus  must  be  directed  to  him. — 3  Bac.  Abr.  431  ;    Sch.  Dig.  263. 

{JVote  4.) — This  writ  does  not  lie  in  vacatioii  time  to  bring  up  a  person  charged  with 
treason  or  felony,  plainly  and  specially  expressed  in  the  commitment,  and  therefore  such 
person  must  remain  in  prison  until  some  court  sits,  having  power  to  grant  the  writ.  This 
part  of  this  statute,  I  presume  is  altered  by  our  own  act,  which  gives  power  to  the  judges 
of  the  superior  courts,  and  in  their  absence,  to  the  justices  of-  the  inferior  courts,  to  issue 
writs  oi  habeas  corpus,  and  in  all  cases  to  discharge,  admit  to  bail,  or  remand  the  prisoner, 
according  to  their  discretion  and  the  law  of  the  land  ;  provided  that  in  all  cap)ital  cases, 
the  justice  of  the  inferior  court  who  issues  the  writ,  shall  associate  with  himself  one  or 
more  of  the  other  justices,  at  the  return  thereof,  the  majority  of  whom  shall  make  a 
decision. — Prin  Dig.  420.  But  this  latter  clause  is  now  so  far  altered  as  to  require  the  con- 
currence in  opinion  of  a  majority  of  all  the  justices  of  said  inferior  court,  not  only  in  capital, 
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but  in  all  other  cases. — ActoflS23.  I  apprehend,  therefore,  from  the  wording  of  these 
acts,  that  it  was  intended  to  give  power  to  ihe  judge  of  the  superior  court,  and 
justices  of  the  inferior  court,  to  issue  a  writ  of  habeas  corpus  in  all  cases,  as  well  capital  as 
others,  either  in  vacation  or  in  term  time.  If  so,  then  a  habeas  corpus  lies  in  this  state, 
and  may  be  granted  in  vacation,  to  bring  up  a  prisoner  charged  with  treason  or  felony, 
plainly  and  specially  expressed  in  the  commitment,  and  that  the  ofEcev,  to  whom  such  writ 
is  directed,  is  bound  to  obey  it,  and  bring  up  the  prisoner,  notwithstanding  this  clause  of 
the  statute.— iSfA.  Dig.  264.     . 

{A'ote  5.)-^As  a  gaoler,  &c.,  is  obliged  to  bring  up  the  ])risoner  at  the  day  prefixed  by  the 
writ,  it  is  no  excuse  for  not  obeying  the  writ  of  habeas  corpus  ad  subjiciendum,  that  the 
prisoner  did  not  tender  the  fees  due  to  the  gaoler  ;  nor  yet  is  the  want  of  such  tender  an 
excuse  for  disobeying  any  other  writ  of  habeas  corpus  :  but  if  he  bring  up  the  prisoner,  the 
court  will  not  bail  or  discharge  him  until  he  pay  all  fees. — 3  Bac.  Abr.  433.  But  quere. 
Suppose  the  prisoner  be  insolvent  and  unable  to  pay  the  fees,  would  not  the  judge  or  court, 
before  whom  he  is  brought,  discharge  or  bail  him  upon  affidavit  of  the  fact  ?  See  Prin.  Dig. 
263,  sec.  2 ;  Sch.  Dig.  265. 

{JVote  6.) — The  writ  must  be  returned  by  the  very  same  person  to  whom  it  is  directed, 
who  must  bring  up  the  body  of  the  prisoner  at  the  time  and  place  specified  in  the  writ. — 
3  Bac.  Abr.  432  ;   Sch.  Dig.  263. 

(A'ote  7.) — As  upon  the  return  of  the  writ,  the  court  is  to  judge^  whether  the  cause  of  the 
commitment  and  detainer  be  according  to  law  or  against  it,  so  the  officer  or  party  in  whose 
custody  the  prisoner  is,  must,  according  to  the  command  of  the  writ,  certify  on  the  return 
thereof,  the  day,  and  cause  of  caption  and  detainer. — 3  Bac.  Abr.  433.  And  therefore,  all 
justices  of  the  peace  and  other  officers  committing  persons,  ought  to  be  very  particular  to 
set  forth  in  the  warrant  of  commitment,  the  special  cause — that  is  to  say — not  for  treason  or 
felony  in  general,  but  for  treason  in  coiinterfeiting  the  king's  coin,  or  felony /or  stealing 
the  goods  of  such  an  one  to  such  a  value,  and  the  like,  that  the  court  upon  habeas  corpus 
may  judge  whether  or  no  the  offence  is  such  for  which  a  prisoner  ought  to  be  let  to  bail. — 
3  Bac.  Abr.  428,  in  note  ;  Salk.  347.  The  court  may  refuse  to  bail  or  discharge  the  prisoner, 
although  the  commitment  is  informal  and  defective,  if  it  appear  from  the  depositions  taken 
before  the  committing  magistrate,  and  returned  upon  the  habeas  corpus,  that  there  is  a 
felony  ;  and  in  such  case  he  will  be  remanded  under  a  new  and  more  formal  mittimus  ;  the 
court  doing  what  the  court  or  magistrate  below,  ought  to  have  done. — 3  East's  Rep,  157  ;  4 
Cranch's  Rep.  114 ;  Prin.  Dig.  6r6  ;  Sch.  Dig.  266. 

{JVo-te  8.) — All  writs  which  issue  by  virtue  of  this  statute,  must  be  thus  marked,  ("  by 
virtue  of  the  statute  of  the  thirty-first  of  King  Charles  the  second")  in  order  that  no  one 
may  pretend  ignorance  of  their  import ;  but  when  2i  habeas  corpus  issues  at  common  law, 
and  not  for  any  criminal  or  supposed  criminal  matter,  the  writ  ought  not  to  be  thus  marked. 
—3  Wm.  Abr.  668;  2  Black.  734  ;  3  Wils.  1S3.— Sch.  Dig.  267. 

(A^ote  9.) — In  this  State,  the  petition  for  a  writ  of  habeas  corpus  must  be  directed  and 
made  to  the  judge  of  the  superior  court,  or  in  his  absence,  to  the  justices  of  the  inferior 
court,  or  one  oflhem. — Prin.  Dig.  420. — Sch.  Dig.  267. 

{Note  10.) — This  section  does  not  apply  to  a  recommitment  hy  a  court  or  person  having 
jurisdiction  of  the  cause  ;  and  therefore  if  a  justice  of  the  peace  or  other  judicial  officer, 
shocild  commit  a  person  to  gaol  for  a  crime,  and  the  judge  of  the  superior  court,  or  justices 
of  the  inferior  court,  should  on  habeas  corpus  discharge  such  person  without  bail,  because 
the  warrant  of  commitment  was  not  sufficient  in  law,  to  hold  him  ;  yet  the  same  justice,  or 
any  other  may  re-commit  the  same  person  for  the  same  offence,  upon  a  new  and  more  per- 
fect warrant.  But  if  such  prisoner  had  been  discharged  on  bail,  then  a  re-commitment  by 
such  justice,  would  be  illegal ;  and  he  would  be  subject  to  the  penalty  of  this  act ;  because 
in  such  case  he  would  have  no  jurisdiction,  the  party  having  been  recognized  to  appear 
before  a  higher  tribunal.  Again — where  one  court  commits  a  person  for  contempt,  and  a 
i^idge  U])on  habeas  corpus  discharges  such  person  from  confinement:  in  such  case,  the 
court  which  committed  him,  may  re-commit  for  the  same  offence,  and  no  action  lies 
against  such  judge  :  for  this  statute  applies  only  to  individuals  acting  ministerially  out  of 
court,  or  to  courts  and  magistrates  having  no  jurisdiction  of  the  cause.  See  the  case  of 
Yates  vs.  Lansing,  5  John  Rep.  2S2.— Sch.  Dig.  271. 

{Note  11.) — This  section  provides,  first,  that  persons  committed  for  treason  or  felony, 
shall  be  indicted  the  first  term  after  their  commitment,  or  let  to  bail,  unless  it  appear  on 
oath  that  the  witnesses  for  the  crown  (or  state)  cannot  be  procured — and  secondly,  that  if 
such  persons  be  not  indicted  and  tried,  the  second  term  after  their  commitment,  they  shall 
be  discharged.  By  the  24th  section  of  the  penal  code  of  this  state,  any  person  against  whom 
a  bill  of  indictment  is  found,  shall  be  tried  at  the  same  term,  unless  the  absence  of  wit- 
nesses requires  a  postponement,  &c.  And  if  the  crime  be  one  not  affecting  the  life  of  the 
prisoner,  and  he  demand  a  trial,  which  is  not  granted  because  the  state  is  not  ready,  he  shall 
be  bailed  until   next  term,  who,  if  be  be  not  tried  at  the  next  term,  shall  be  discharged; 
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provided  there  were  juries  at  both  terms,  able  to  try  him.  And  it  further  declares,  that 
every  person  against  whom  a  bill  of  indictment  shall  be  found,  and  who  appears  and  de- 
mands a  trial  at  the  first  term  after  the  bill  is  found,  shall  be  discharged  unless  he  be  then 
tried,  or  the  prosecuting  officer  show  good  cause  for  wishing  a  postponement  of  the  trial. — 
Prin.  Dig.  660.  These  two  sections  do  not  militate  against  each  other,  and  may  well  stand 
together,  because  the  first  provides  for  indicting  the  prisoner  within  a  certain  time,  and 
the  other  provides  for  trying  him  after  he  has  been  indicted. 

There  may  be  some  difference  of  opinion  in  regard  to  the  power  of  letting  to  bail ;  but  the 
true  construction  of  these  acts,  I  take  to  be  this;  first,  that  in  England  a  habeas  corpus 
cannot  be  granted  in  vacation,  to  bring  up  a  prisoner  charged  with  treason  or  felony,  because 
the  statute  expressly  excludes  such  :  but  in  Georgia,  by  virtue  of  the  judiciary  of  1799, 
such  writ  may  be  granted  in  vacation,  to  bring  up  a  prisoner,  no  matter  what  his  crime  may 
be. — Prin.  Dig.  420,  and  above  see  note  4.  Secondly  :  that  the  directions  contained  in  the 
above  sections  in  regard  to  letting  to  bail  in  the  cases  therein  specified  were  intended  to  be 
imperative  on  the  judges,  so  as  to  take  from  them  any  discretion  in  those  particular  cases, 
'but  by  no  means  to  imply  that  they  should  not  let  to  bail  in  other  cases  ;  for  all  other  cases 
are  still  left  to  their  discretion  as  before  ;  and  therefore  they  may  bail  in  all  cases,  even 
treason  or  murder,  this  power  being  incident  to  the  superior  courts  of  criminal  jurisdiction, 
both  in  England  and  in  Georgia.— 3  East.  164;  4  Blac.  Com.  299;  1  Com.  Dig.  469.— 
Sch.  Dig.  273. 

{J\ote  12.) — This  section  makes  the  judges  liable  to  an  action  at  the  suit  of  the  party  for 
refusing  to  award  a  habeas  corpus  in  vacation  time,  but  leaves  it  to  their  discretion  in  all 
other  cases,  to  pursue  the  directions  of  the  act  in  the  same  manner  as  they  ought  to  execute 
all  other  laws,  without  making  them  subject  to  the  action  of  the  party,  or  to  any  other  ex- 
press penalty  or  forfeiture. — 3  Hawk.  P.  C.  ch.  15,  sec.  24.  But  this  section  of  the  act 
relates  only  to  cases  of  application  to  a  judge  in  vacation  time  :  for  the  judges  may  refuse 
such  writ  at  their  discretion,  if  applied  for  in  term  time,  and  the  penalty  will  not  attach. 
It  is  only  when  they  refuse  in  a  ministerial  capacity,  to  allow  a  writ,  that  they  are  made 
responsible  ;  for  the  allowance  of  a  writ  in  vacation  is  not  a  judicial  act.  But  when  the 
writ  is  returned,  and  the  prisoner  brought  up  before  the  judge,  he  may  bail,  discharge  or 
remand  him,  as  he  may  deem  proper  ;  and  this  is  a  judicial  act  for  which  no  action  will  lie. 
This  section  of  the  statute  then,  does  not  in  the  least  violate  the  common  law  principle, 
that  "  no  suit  or  action  lies  for  a  judicial  act. — "5  John.  Rep.  296,  297. 

No  one  can  in  any  case  controvert  the  truth  of  the  return  to  a  habeas  corpus,  or  plead  or 
suggest  any  matter  repugnant  to  it.  The  court,  therefore,  cannot  go  out  of  the  return  in 
order  to  hear  evidence,  and  inquire  into  the  truth  of  the  fact,  and  therefore,  if  enough  appear 
on  the  return,  to  justify  the  detention  of  the  party,  he  cannot  be  discharged.  But  the  pris- 
oner may  confess  and  avoid  such  return,  by  admitting  the  truth  of  the  matters  contained  in 
it,  and  suggesting  others  not  repugnant,  which  take  off  the  effect  of  them. — 3  Bac.  Ab.  436 ; 
3  Wm.  Abr.  671 ;  2  Hawk.  P.  C.  ch.  15,  sec.  78  ;  see  also  the  opinions  of  the  judges  in 
their  answers  to  ten  questions  propounded  to  them  by  the  House  of  Lords,  in  the  year 
1757. — 3  Bac.  Abr.  438,  in  note.  But  although  the  court  or  judge  sitting  on  the  return  of 
the /mSea*  corjoMs,  cannot  examine  into  /ac^s  in  order  to  discharge  the  party;  yet  such 
court  or  judge  may  examine  by  affidavit,  the  circumstances  of  the  fact  on  which  the  pris- 
oner has  been  committed,  in  order  to  determine  on  examination  of  the  whole  matter, 
whether  it  be  reasonable  to  bail  him  or  not,  and  what  amount  of  bail  ought  to  be  required. 
— 3  Bac.  Abr.  436  ;  Charl.  Rep.  184.  If  the  returning  officer,  or  other  person  make  a  false 
return,  the  party  grieved  may  obtain  redress  at  law  by  an  action  on  the  case,  and  also  by 
indictment  or  information  on  the  criminal  side  of  the  court. — 3  Bac.  Abr.,  433  ;  6  Mod.  90 : 
Salk.  349.— 5'c/i.  Dig.  275. 

Petition  for  the  Writ  under  the  Statute. 

STATE  OF  GEORGIA,  ^^  To  the  honorable  Asa  Boyle,  one  of  the  Justices 
Houston  Couniy.         ^      of  the  Inferior  Court  of  said  county. 

The  complaint  and  petition  of  John  Doe,  of  said  county  of  Houston^ 
respectfully  showeth,  that  he  now  is,  and  for  iriany  days  last  past  has 
been,  confined  and  holden  in  imprisonment,  without  law  or  right,  in 
the  common  jail  of  said  county,  by  William  B.  Paywell,  jailor,  of  said 
county,  (as  will  more  fully  appear  from  an  examination  of  the  accom- 
panying copies  of  the  warrant  of  arrest,  and  warrant  of  commitment,) 
charged  with  the  supposed  crime  of  manslaughter:  wherefore,  he  prays 
your  honor  to  issue  the  State's  Writ  of  Habeas  Corpus,  to  bring  your 
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petitioner,  together  with  the  cause  of  his  caption  and  detainer,  before 
your  honor,  to  the  end,  that  what  appertains  to  justice  may  be  done  ; 
and,  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c. 

This  May  1,  1846.  Simon  Wake,  PeVr's  AWy. 

Affidavit  if  the  officer  refuses  copies  of  the  warrant,  Sfc. 

In  person,  appeared  before  me,  John  Doe,  who  is  now  confined  in 
the  common  jail  of  said  county,  who  being  duly  sworn,  deposeth  and 
saitli,  that  deponent  has  frequently  applied  to  William  B,  Paywell, 
jailor,  of  said  county,  for  copies  of  such  warrant,  and  other  papers,  in 
the  hands  of  said  William  B.  Paywell,  as  relate  to  the  imprisonment  of 
deponent,  which  said  William  B.  Pay  well,  jailor,  fails,  neglects  and 
refuses  to  furnish,  to  deponent. 

Sworn  to  and  subscribed,  ) 
before  me,  this  May  1, 1846.  \  JOHN  DOE. 

James  Mack,  J.  P.  ) 

Note. — If,  upon  application,  copies  of  the  proceedings  are  furnished,  the  above  affidavit 
is  unnecessary, ^and  should  be  omitted. 

Fiat. 

STATE  OF  GEORGIA,  ^  To   William  H.   Wheeler,  clerk   of  the  Inferior 
Houston  County.        ^       Court,  of  said  county. 

Whereas,  by  the  petition  of  John  Doe,  dated  this  day,  I  am  informed, 
that  said  John  Doe,  now  is,  and  for  many  days  last  past,  has  been  con- 
fined and  holden  in  imprisonment,  without  law  or  right,  in  the  common 
jail  of  said  county,  by  William  B.  Pay  well,  jailor,  of  said  count}^,  under 
the  supposed  crime  of  ma7islaughter.  And,  whereas,  said  John  Doe, 
prays  the  issuing  of  the  State's  writ  of  habeas  corpus,  in  his  behalf,  that 
the  legality  of  his  imprisonment  maybe  examined,  and  justice  done  in 
the  premises ;  therefore,  you  are  hereby  ordered  and  required  to  issue 
the  writ  of  habeas  corpus,  directed  to  the  said  William  B.  Paywell, 
jailor,  of  Houston  county,  commanding  and  requiring  him,  the  said 
William  B.  Paywell,  jailor,  of  said  count\^,  to  produce  and  bring  before 
me,. at  Perry,  in  said  county,  the  body  of  said  John  Doe,  together  with 
the  cause  of  his  caption  and  detainer,  on  to-morrow  morning  {second 
instant,)  by  ten  o'clock  ;  that  the  legality  of  the  imprisonment  of  said 
John  Doe,  may  be  examined  into,  and  justice  done  in  the  premises. 
And  be  you  then  and  there,  with  the  records  of  your  court. 
Given  under  my  hand  and  official  signature,  in  Chambers^  this  May  1,  1846. 

Asa  Boyle,  J.  I.  C. 

Notice  to  associate  Justice, 

STATE  OF  GEORGIA,  ^  To  the  honorable  Richard  Roe,  one  of  the  jus- 
Howsfon  County.         ^      tices  of  the  Inferior  Court,  of  said  county. 

Whereas,  John  Doe,  who  is  now  confined  in  the  common  jail  of  said 
county,  has,  this  day^  made  application  to  me,  for  the  State's  writ  of 
habeas  corpus.  And,  whereas,  I  have  issued  my  fiat  directing  the 
issuing  said  writ,  in  favor  of  said  John  Doe,  returnable  at  ten  o'clock, 
to-morrow  morning  at  Perry,  in  said  county ;  you  are,  therefore,  here- 
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by  requested  to  attend  and  associate  upon  the  return  of  said  writ,  at 
the  time  and  place  mentioned. 

Witness  my  hand  and  official  signature^  this  May  1,  1846. 

Asa  BoylEj  J.  I.  C. 

The  Writ, 

STATE  OF  GEORGIA,  ^  To  William  B.  Paywell,  jailor,  of  the  county  of 

Houston  County.        ^       Houston— gxeeimg  : 

Whereas,  John  Doc,  of  said  county,  has  made  his  complaint,  by 
petition,  to  the  honorable  Asa  Boyle,  one  of  the  justices  of  the  honor- 
able inferior  court  of  said  county,  alleging  that  he  is  now  unlawfully 
imprisoned,  by  you  the  said  William  B.  Paywell,  in  the  common  jail 
of  said  county  ;  praying  for  the  State's  writ  of  habeas  corpus,  to  the 
end  that  he,  with  the  cause  of  his  imprisonment,  may  be  brought  be- 
fore the  said  honorable  Asa  Boyle,  justice  as  aforesaid,  that  what  ap- 
pertains to  justice  may  be  done  :  as  by  said  complaint  of  the  said  John 
Doe,  dated  the  first  day  of  May,  1846,  may  appear  :  these  are,  there- 
fore, by  the  authority  of  the  State  of  Georgia,  to  command  you,  on  to- 
morrow by  ten  o'clock,  in  the  forenoon,  to  bring  the  body,  of  the  said 
John  Doe,  before  the  said  Justice,  at  Perry,  in  said  county,  with  the 
cause  of  his  being  detained  and  imprisoned  by  you ;  and  him  keep, 
subject  to  the  order  of  the  court,  in  the  premises. 

By  order  of  the  said  honorable  Asa  Boyle,  this  May  1,  1846. 

William  H.  Wheeler,  C.  I.  C. 
By  the  statute  of  the  thirty-first  of  King  Charles  the  Second. 

Return  of  the  Jailor, 

In  obedience  to  the  within  writ,  and  by  virtue  of  the  same,  I  have 
taken  the  body  of  the  within  named  John  Doe,  from  the  common  jhil  in 
the  county  of  Houston,  and  have  him  at  Perry,  in  said  county,  before 
the  honorable  Asa  Boyle,  one  of  the  justices  of  the  inferior  court  of 
said  county :  and  for  the  cause  of  his  detention  and  imprisonment,  in 
said  jail,  I  assign  and  state  that  on  the  tenth  day  of  April,  last  past, 
said  John  Doe  was  brought,  and  committed  to  the  said  jail,  by  John 
Jacobs^  a  constable  of  said  county,  by  virtue  of  a  writ  of  commitment, 
(which  is  here  produced.)  And  I  further  certify,  that  the  said  con- 
stable John  Jacobs,  at  the  time  of  the  commitment  of  the  said  John  Doe, 
left  with  me,  as  keeper  of  said  jail,  the  original  warrant  for  the  arrest 
of  said  John  Doe,  charging  him  with  the  crime  oi  manslaughter,  (which 
warrant  is  here  produced  ;)  and  the  examination  of  said  John  Doe,  and 
the  witnesses  against  him,  taken  before  James  Mctck,  one  of  the  jus- 
tices of  the  peace  for  said  county  of  Houston,  (which  is  also  here  pro- 
duced:)  I,  therefore,  assign  the  premises  aforesaid,  as  the  causes  of  the 
detention  and  imprisonment  of  the  said  John  Doe,  in  said  jail.  All 
which  is  respectfully  submitted,  this  May  2,  1846. 

William  B.  Paywell,  J.  H.  C. 

Judgment. 

On  the  return  of  the  habeas  corpus  of  John  Doe,  and  on  the  hearing 
thereof,  it  was  made  to  appear  to  the  court,  that  the  warrant  of  com- 
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mitment^  issued  b\'  James  Mack,  one  of  the  justices  of  the  peace  for  said 
county,  against  him,  the  said  John  Doe,  by  which  he  was  committed 
and  retained  in  jail,  by  William  B.  Pay  well,  jailor,  of  said  county, 
was  defective  and  insufficient,  in  this,  to  wit :  that  said  warrant  ^of 
commitment,  did  not  state  the  time  or  "place,  of  the  committing  of  the 
said  crime  of  manslaughter,  with  wliich  said  John  Doe  was  charged  and 
held  in  prison;  it  is,  therefore,  adjudged  that  said  warrant  of  commit- 
ment, is  insufficient  to  retain  said  John  Doe  in  prison  ;  and,  thereupon,  it 
is  ordered,  and  this  court  doth  order,  the  said  John  Doe,  to  be  dis- 
charged, and  he  is  hereby  discharged,  from  said  imprisonment ;  and 
the  Sciid  jailor  of  said  county,  is  hereby  ordered  to  release  him  accord- 
ingly.    Judgment  signed,  this  May  2,  1846. 


Petition  f 07'  the  Writ  at  Common  Law. 

STATE  OF  GEORGIA,  ^  To  the  honorable  Edwin  M.  Clark,  one  of  the 
Houston  County.  ^      Justices  of  the  Inferior  Court  of  said  county. 

The  complaint  and  petition  of  John  Doe,  of  said  county,  respectfully 
showeth,  that  your  petitioner  is  the  legitimate  father  of  William  Doe, 
a  minor  of  the  age  of ff teen  years;  that  now,  and  for  some  time  past, 
Richard  Roe,  of  said  county,  has  taken  and  keeps,  in  his  possession, 
away  from  3'our  petitioner,  without  lawful  warrant,  or  authority,  the 
person  of  the  said  William  Doe,  son  of  your  petitioner,  as  aforesaid. 
And  your  petitioner  avers,  that  he  has  applied  to  the  said  Richard  Roe, 
frequently  for  him  to  deliver  to  your  petitioner,  the  person  of  liim,  the 
said  William  Doe,  but  said  Richard  Roe  fails,  neglects  and  refuses,  so 
to  do  :  wherefore,  he  prays  your  honor,  to  issue  the  States'  WTit  of 
habeas  corpus,  at  common  law,  directed  to  the  said  Richard  Roe,  com- 
manding and  requiring  him,  to  produce  the  body  of  him,  the  said 
William  Doe,  son  of  your  petitioner,  before  your  honor,  at  such  time 
and  place,  as  to  your  honor  shall  seem  meet  and  proper ;  to  the  end, 
that  what  appertains  to  justice,  may  be  done :  and  as  in  duty  bound, 
your  petitioner  will  ever  pray,  &c.     Dated  this  May  1,  1846. 

Simon  Wake,  Pefr's  Jitfy, 

Personally  appeared  before  me,  John  Doe,  the  petitioner  in  the  above 
and  foregoing  petition  named,  and  being  sworn,  deposeth  and  saith, 
that  the  facts  therein  stated,  are  true,  according  to  the  best  of  his  know- 
ledge and  belief. 

Sworn  to  and  subscribed,  before  ^ 

me,this  jUay  1,  1846.  )■  JOHN  DOE. 

James  Mack,  J.  P.  J 
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CHAPTER    XXIV, 


JUSTICE  OF  THE  PEACE. 

2.  The  power,  oflice,  and  duty  of  a  justice  of  the  peace  depend  on  his  comnnis- 
sion,  and  onthe  several  statutes  which  have  created  objects  of  his  jurisdiction. 
H,is  commission,  first,  empowers  him  singly  to  conserve  the  peace,  and  thereby 
gives  him  all  the  power  of  the  ancient  conservators  at  the  common  law,  in  sup- 
pressing riots  and  affrays,  in  taking  securities  for  the  peace,  and  in  apprehend- 
ing and  committing  felons  and  other  inferior  criminals.  It  also  empowers  any 
two  or  more  to  hear  and  determine  all  felonies  and  other  offences,  which  is  the 
ground  of  their  jurisdiction  at  sessions,  of  which  more  will  be  said  in  its  proper 
place.  And  as  to  the  power  given  to  one,  two,  or  more  justices  by  the  several 
statutes,  which  from  time  to  time  have  heaped  upon  them  such  an  infinite  variety 
of  business  that  few  care  to  undertake,  and  fewer  understand  the  office,  they  are 
such  and  of  so  great  importance  to  the  public,  that  the  country  is  greatly  obliged 
to  any  worthy  magistrate,  that  without  sinister  views  of  his  own  will  engage 
in  this  troublesome  service.  And  therefore,  if  a  well  meaning  justice  makes 
any  undesigned  slip  in  his  practice,  great  lenity  and  indulgence  are  shown  to 
him  in  the  courts  of  law,  and  there  are  many  statutes  made  to  protect  him  in 
the  upright  discharge  of  his  office,  which,  among  other  privileges,  prohiWt  such 
justices  from  being  sued  for  any  oversights  without  notice  beforehand,  and  stop 
all  suits  begun,  on  tender  made  of  sufficient  amends.  But,  on  the  other  hand, 
any  malicious  or  tyrannical  abuse  of  their  office  is  usually  severely  punished, 
and  all  persons  who  recover  a  verdict  against  a  justice,  for  any  willful  or  ma- 
licious injury,  are  entitled  to  double  costs. — 1  Blac.  Com.  353. 

The  ju^stices  of  the  peace  throughout  this  State,  shall  be  elected  by  the  per- 
sons residing  in  their  respective  districts,  entitled  to  vote  for  members  of  the 
general  assembly,  under  such  rules  and  regulations  as  the  legislature  may  by 
law  direct. — Frin.  Dig.   910. 

2.  There  shall  be  two  justices  of  the  peace  in  each  captain's  district  in  the 
several  counties  of  this  State,  who  shall  be  elected  on  the  first  Saturday  in  Jan- 
uary, 1821,  and  on  the  first  Saturday  in  January  every  fourth  year  thereafter, 
by  the  citizens  of  the  district  to  which  they  respectively  belong  entitled  to  vote 
for  members  of  ^le  general  assembly,  which  elections  shall  be  superintended 
by  three  freeholders  of  the  district,  whose  duty  it  shall  be  to  take  the  following 
oath,  to  be  administered  by  the  captain  or  com.manding  officer  of  said  district, 
or  any  magistrate  of  the  county,  (to  wit.)  "  I,  A  B,  do  solemnly  swear,  that 
I  will,  to  the  best  of  my  abilities,  superintend  the  election  of  justices  of  the 
peace  for  this  district:  so  help  me  God."  And  said  freeholders  shall  transmit 
a  return  of  said  election,  within  twenty  days,  to  his  excellency  the  governor, 
who  is  hereby  authorised  to  commission  the  person  or  persons  so  elected  ac- 
cordingly, and  the  said  justices  of  the  peace  shall  hold  their  appointments  during 
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the  term  of  four  years,  and  until  their  successors  are  elected  and  qualified, 
unless  they  shall  be  removed  by  conviction  on  indictment  in  the  superior  court 
for  malpractice  in  office,  or  for  any  felonious  or  infamous  crime,  or  by  the  gov- 
ernor on  the  address  of  two-thirds  of  each  branch  of  the  general  assembly,  and 
when  any  vacancy  or  vacancies  shall  happen,  by  death,  resignation,  or  other- 
wise, of  any  justice  or  justices  of  the  peace,  it  shall  be  the  duty  of  one  justice  of 
the  peace,  and  two  freeholders,  which  said  freeholders,  previous  to  holding  said 
election,  shall  take  the  oath  above  prescribed,  to  advertise  in  three  of  the  most 
public  places  in  the  district  where  such  vacancy  or  vacancies  may  happen,  the 
time  of  holding  an  election  for  the  purpose  of  filling  such  vacancy  or  vacancies, 
and  give  at  least  fifteen  days'  notice  of  the  time  and  place  when  such  election 
shall  be  held,  and  it  shall  be  the  duty  of  the  said  justice  and  freeholders  to  su- 
perintend such  election,  and  certify  the  same  under  their  hands  to  his  excel- 
lency the  governor,  who  shall,  within  ten  days  after  receiving  the  same,  com- 
mission the  person  or  persons  having  the  highest  number  of  votes  :  I^rovided 
the  election  is  not  contested. — Act  of  1819  ;  Frin.  Dig.  ISl. 

15.  The  justices  of  the  peace  of  the  respective  counties  shall  he,  and  they 
are  hereby  declared  to  be  liable  to  prosecution  and  trial,  by  indictment,  for 
malpractice  in  office  ;  and  it  shall  be  the  duty  of  the  attorney  or  solicitor-gene- 
ral, on  complaint  made  to  them,  or  either  of  them,  on  oath,  by  any  person  or 
persons,  to  frame  and  prefer  a  bill  of  indictment  to  the  grand  jury  of  the  county 
in  which  the  justice  or  justices  complained  of  may  reside,  containing  the  merits 
of  the  complaint  specially  set  forth;  which  indictment,  if  found  by  the  grand 
jury,  after  hearing  the  evidence  and  the  parties,  shall  be  tried  by  a  petit  jury ; 
and  if  convicted  on  such  indictment,  the  judgment  of  the  court  may  extend  to 
fine  and  removal  from  office,  or  either,  at  discretion. — Act  of  1811:  Prin. 
Dig.  506. 

Any  justice  of  the  peace,  charged  with  malpractice  in  office,  by  using  oppres- 
sion, tyrannical  partiality,  or  any  other  conduct  unbecoming  his  character  as 
an  upright  magistrate,  in  the  administration,  and  under  color  of  his  office,  may 
be  indicted,  which  indictment  shall  specially  set  forth  the  merits  of  the  com- 
plaint* and  a  copy  thereof  be  served  on  the  defendant  before  the  same  is  laid 
before  the  grand  jury  ;  and  the  prosecutor  and  the  justice,  and  their  witnesses, 
shall  all  have  the  right  of  appearing  and  being  heard  before  the  grand  jury, 
which  indictment,  if  found  true  by  the  grand  jury  shall,  as  in  other  cases,  be 
tried  by  a  petit  jury — and  if  the  defendant  be  convicted,  he  shall  be  punished 
by  fine,  or  imprisonment  in  the  common  jail  of  the  county,  or  both  at  the  dis- 
cretion of  the  court ;  and  shall  moreover  be  removed  from  office,  if  still  in 
office. — Prin.  Dig.  641. 

14.  In  case  there  be  no  justice  of  the  peace  resident  in  any  captain's  dis- 
trict, then  it  shall  and  may  be  lawful  for  a  justice,  in  any  adjoining  district,  to 
proceed  in  like  manner  as  if  the  defendant  was  an  inhabitant  of  his  district ; 
and  in  all  cases  in  which  a  justice  of  the  peace  may  be  a  party,  shall  be  tried 
in  the  nearest  justices'  court  to  the  residence  of  the  defendant  in  said  county, 
and  not  within  the  district  in  which  he  may  reside. — Act  of  1811;  Prin. 
Dig.  506. 

2.  And  the  said  justices  respectively  may,  and  are  hereby  fully  authorised 
and  empowered,  to  issue  attachments  returnable  to  the  superior  or  inferior 
courts,  under  like  circumstances,  and  in  like  manner  as  the  judges  or  justices, 
of  the  said  courts  are  empowered  to  do. — (.See  Attachment.) — Act  of  1799  j 
Prin.  Dig.  500. 

1 .  From  and  after  the  first  day  of  March  next,  it  shall  be  the  duty  of  each 
justice  of  the  peace  in  this  State,  to  keep  a  fair  and  legible  book  of  entry  of  all 
civil  proceedings  had  before  him,  for  recovery  of  debts,  &c. 
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2.  In  all  cases  where  any  justice  of  the  peace  in  this  State,  shall  resign  or 
remove  out  of  the  limits  of  the  district,  for  which  he  shall  have  been  appointed, 
it  shall  be  the  duty  of  such  justice  to  deliver  the  said  book,  or  a  fair  copy 
thereof,  to  his  successor  in  office,  within  sixty  days  after  he  may  be  commis- 
sioned, or  deposit  the  same  with  the  clerk  of  the  inferior  court. — Act  of  1809  ; 
Frin.  Dig.  501. 

1.  That  no  justice  of  the  inferior  court,  clerk,  sheriff,  or  practicing  attorney, 
being  a  justice  of  the  peace,  shall  try  any  warrant,  or  give  judgment  thereon 
in  any  civil  case  whatsoever. — Act  of  1811  ;  Prin.  Dig.  601. 

That  the  justices  of  the  peace  shall  be  so  far  considered  officers  of  the  supe- 
rior court  as  to  be  subject  to  be  ruled  under  similar  regulations  as  are  customa- 
rily pursued  in  relation  to  any  other  officer  of  said  court,  when  they  shall 
refuse  or  neglect  to  pay  over  any  moneys  which  they  may  have  received  or  col- 
lected in  their  official  capacity  ;  Provided^  that  in  case  the  rule  cannot  be  served 
upon  the  justice  or  justices  during  the  term  of  the  superior  court  at  which  the 
rule  is  granted,  that  it  may  be  lawful  to  serve  the  same  during  the  vacation, 
and  be  held  and  considered  returnable  to  the  next  term  of  said  court,  any  law 
to  the  contrary  notwithstanding. — Act  of  1839  ;  pamp.  p.  140.     ^ 

It  shall  be  the  duty  of  justices  of  the  peace  in  any  district  comprehending 
an  incorporated  town  or  village  of  this  State,  to  exercise  the  authority  with 
which  existing  laws  invest  them,  in  relation  to  roads  and  patrols,  in  all  cases 
within  such  town  or  village,  whenever  the  citizens  of  the  same,  shall  fail  to 
appoint  comm.issioners,  trustees  or  council,  to  enforce  such  road  and  patrol  duty. 
—Act  of  1833  ;  Frin.  Dig.  742. 

1.  That  from  and  immediately  after  the  passage  of  this  act,  that  whenever 
a  rule  absolute  shall  be  obtained  against  any  sheriff,  coroner,  justice  of  the 
peace,  constable,  clerk  of  the  superior  or  inferior  court,  or  attorney  at  law,  for 
the  payment  of  money  when  such  money  shall  not  be  promptly  paid,  that  such 
demand  shall  thereafter  draw  an  interest  at  the  rate  of  twenty  per  cent,  per 
annum. 

2.  [See  Rule  and  Attachment.] 

3.  That  it  shall  be  lawful  for  the  judges  of  the  superior  courts  of  this  State, 
justices  of  the  inferior  court  and  justices  of  the  peace,  upon  application,  to 
grant  rules  nisi  against  all  officers  in  vacation,  which  may  be  served  as  hereto- 
fore practiced. — Act  of  1841  ;  pamp.  p.  124. 

That  from  and  after  the  passage  of  this  act,  whenever  any  sheriff,  constable? 
coroner,  or  justice  of  the  peace  shall  make  a  return  or  showing,  under  or  h}!" 
virtue,  of  any  rule  or  order  of  any  judge  of  any  superior  court  of  this  State,  the 
same  shall  be  made  on  oath  to  be  taken  at  the  time  of  making  such  return  or 
showing,  and  the  party  calling  for  such  return  or  showing,  shall  be  at  liberty  to 
traverse  the  truth  of  such  return  or  showing,  and  upon  stich  traverse  an  issue 
shall  be  formed  and  tried  by  a  jury,  as  in  the  case  of  other  traverses. — Act  of 
1840  ;  pamp.  p.  40. 


Item,  for  the  better  keeping  and  maintaining  of  the  peace,  the  king  will, 
that  in  every  county  good  men  and  lawful,  which  be  no  maintainers  of  evil, 
or  barrators  in  the  county,  shall  be  assigned  to  keep  the  peace.  1st  Ewd.  111. 
—  Sch.  Dig.  118  and  see  126  and  127. 

Note. — To  the  above  statute  Judge  Schley  makes  this  note  :  "  The  preservation  of  the 
public  peace  has  always  been  a  favorite  object  of  the  common  law  ;  for  peace  is  the  very 
end  and  foundation  of  civil  society.  And,  therefore,  before  the  present  constitution  of 
justices  was  invented,  there  were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.  Of  these,  some  had,  and  still  have,  this  power  annexed 
lo  other  offices  which  they  hold  ;  others  had  it  merely  by  itself,  and  were  thence  named 
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custodes  or  conservatores  pads,  conservators  of  the  peace.  Those  that  were  so  viriute 
officii,  by  virtue  of  their  oltice,  still  continue ;  but  the  latter  sort  are  superseded  by  the 
modern  justices.— 1  Biac.  Com.  349." 

Oaths  of  Justice  of  the  Peace, 

You  do  s^ear,  that  in  the  oflace  of  a  Justice  of  the  Peace,  in  and  for  the 
619f/i  district,  in  the  county  of  Houston,  in  all,  and  every,  the  articles  in  the 
commission  of  the  peace  enjoined,  and  to  you  directed,  you  will  do  equal 
rJo'ht  to  the  poor  and  rich,  according  to  your  knowledge,  and  the  laws, 
statutes,  and  acts  of  the  assembly,  of  force  in  the  said  State.  You  shall  not 
be  of  counsel  to  any  person,  in  any  quarrel  depending  before  you  :  and  you 
shall,  according  to  the  directions  of  the  several  acts  of  assembly,  truly  ac- 
count for  and  pay,  or  cause  to  be  paid,  all  the  fines  and  forfeitures  which 
shall  be  recovered  before  you.  You  shall  not  spare  any  one  for  any  gift  or 
other  cause,  nor  take  anything  for  doing  the  business  of  your  office  of  Justice 
of  the  Peace,  but  the  fees  a;nd  allowances  accustomed  and  fixed  by  act  of  as- 
sembly :  You  shall  not  direct,  nor  cause  to  be  directed,  any  warrant,  by  you 
made,  to  the  parties  themselves,  but  to  the  constables  of  the  said  parish,^ or 
other,  the  State's  officers,  or  indifferent  persons,  to  execute  the  same  :  And 
in  all  things  you  shall  well  and  truly,  do  and  execute  the  office  of  a  Justice 
of  Peace. — Clay.  Jus.  260. 

Yoii  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that,  as  a 
Justice  of  the  Peace,  in  and  for  the  619^/i  district^  in  the  said  county 
of  Houston,  you  will,  to  the  best  of  your  skill  and  po^ver,  support, 
protect  and  defend  the  Constitution  of  this  State,  and  the  Constitution 
of  the  United  States.  And  you  do  further  swear  that  you  are  not  the 
holder  of  any  public  moneys  unaccounted  for — so  help  you  God. 

Commission, 

STATE  OF  GEORGIA. 

By  his  excellency  George  W,  Crawford^  Governor  and  Commander- 
in-chief  of  the  army  and  navy  of  said  State,  and  of  the  militia  thereof. 

To  John  Sampson,  Esquire — greeting: 

By  virtue  of  the  power  and  authorit}^  in  me  vested,  by  the  constitu- 
tion and  laws  of  said  State,  and  in  pursuance  of  your  election  : 

I  do  hereby  commission  you,  the  said  John  Sampson,  of  Houston 
county,  a  Justice  of  the  Peace^  for  the  niiie  hundred  and  twenty-eighth 
district  company,  of  militia,  in  said  count}^  You  are,  therefore,  hereby 
authorised  and  required  to  do  and  perform,  all  and  singular,  the  duties 
incumbent  on  )^ou,  as  a  Justice  of  the  Peace  for  the  said  district,  ac- 
cording to  law  and  the  trust  so  reposed  in  you.  This  commission  to 
continue  in  force  during  the  term  pointed  out  by  the  constitution,  or 
until  removed  by  conviction,  on  indictment,  in  the  Superior  Court, 
for  malpractice  in  office,  or  for  any  felonious  or  infamous  crime,  or  by 
the  governor,  on  the  address  of  two-thirds  of  each  branch  of  the  legis- 
lature. 

Giv^en  under  my  hand  and  the  seal  of  the  State,  at  the  capitol 
in  Milledgeville,  this  fourteenth  day  of  January,  in  the  year  of  our 
Lord  eighteen  hundred  and  forty -five,  and  of  the  independence  of  the 
United  States  of  America  the  sixty-ninth. 

[L.  S.]  By  the  Governor^  George  W.  Crawford. 

E.  A.  Hays,  Sec^y  of  State, 
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Justices  of  the  peace  are  appointed  within  certain  limits  for  the  conserva- 
tion of  the  peace,  and  for  the  execution  of  divers  things  comprehended  vi^ithin 
their  commission,  and  w^ithin  divers  statutes  committed  to  their  charge. — 
Dalt.  c.  2  ;   Clay.  Jus.  231. 

And  a  record  or  memorial  made  by  a  justice  of  the  peace  of  things  done 
before  him  judicially,  in  the  execution  of  his  office,  shall  be  of  such  credit 
that  it  shall  not  be  gainsaid  ;  one  man  may  affirm  a  thing,  and  another  man 
may  deny  it,  but  if  a  record  once  say  the  word,  no  man  shall  be  received  to 
aver  or  speak  against  it ;  for  if  men  should  be  admitted  to  deny  the  same, 
there  would  never  be  an  end  of  controversies.  And,  therefore,  to  avoid  all 
contentions,  while  one  saith  one  thing  and  another  saith  another  thing,  the  law 
reposeth  itself  wholly  and  solely  in  the  report  of  the  judge  :  and  hereof  it 
cometh  that  he  cannot  make  a  substitute  or  deputy  in  his  office,  seeing  that 
be  may  not  put  over  the  confidence  that  is  put  in  him  ;  great  cause,  there- 
fore, have  the  justices  to  take  heed  that  they  abuse  not  this  credit, — Lamb. 
63,  66;   Clay.  Jus.  231. 

Xhe  judges  of  the  superior  and  justices  of  the  inferior  courts,  have,  as  in- 
cident to  their  offices,  a  general  authority  to  keep  the  peace  throughout  the 
State,  and  to  award  process  for  the  security  of  the  peace,  and  to  take  recog- 
nizance for  it. — Clay.  Jus.  231. 

The  general  duty  of  the  conservators  of  the  peace  by  the  common  law  is, 
to  emplo}'^  their  own,  and  to  command  the  help  of  others,  to  arrest  and  pacify 
all  such,  who,  in  their  presence,  and  within  their  jurisdiction  and  limits,  by 
word  or  deed,  shall  go  about  to  break  the  peace. — Dalt.  c.  1  ;   Clay.  Jus.  232. 

If  a  conservator  of  the  peace,  being  required  to  see  the  peace  kept,  shall  be 
negligent  therein,  he  may  be  indicted  and  fined. — Clay.  Jus.  232. 

And  if  the  conservators  of  the  peace  have  committed  or  bound  over  any 
offenders,  they  are  then  to  send  to,  or  be  present  at  the  next  jail-delivery,  or 
superior  court,  there  to  object  against  them. — Clay.  Jus.  232. 

Justices  of  the  peace  have  a  double  power  in  relation  to  the  arrest  of 
wrong-doers,  the  first  branch  of  which  authority  may  be  personally  exercised 
on  the  commission  of  a  felony  or  breach  of  the  peace  in  their  presence ;  the 
second  by  issuing  a  warrant  on  the  evidence  and  complaint  of  another.  And 
if  a  justice  of  the  peace  see  a  felony  or  breach  of  the  peace  committed,  he 
may  either  himself  arrest  the  parties  offending,  or  verbally  command  any 
person  to  take  them  into  custody.  And  it  seems,  that  in  order  to  prevent 
the  riotous  consequences  of  a  tumultuous  assembly,  he  may  command  his 
servants  or  others  to  arrest  the  affrayers,  though,  in  general,  if  an  offence  be 
committed  in  his  absence,  he  must  grant  his  warrant  in  writing  to  apprehend 
the  offender.  It  is  laid  down,  that  any  justice  or  the  sheriff  may  take  out  of 
the  county  any  number  that  he  shall  think  meet,  to  pursue,  arrest,  and  im- 
prison traitors  and  felons,  or  such  as  break,  or  go  about  to  break,  or  disturb 
the  king's  peace,  and  that  every  man  being  required,  ought  to  assist  and  aid 
them  on  pain  of  fine  and  imprisonment. 

Where  the  magistrate  is  not  present  when  a  crime  has  been  committed,  he 
ought  not,  upon  mere  discretion,  to  send  the  party  accused  to  prison,  but 
upon  due  consideration  of  the  evidence  adduced  before  him.  It  was  well  ob- 
served by  Ch.  J.  Pratt,  that  in  case  a  n^figistrate  has  notice,  or  a  particular 
knowledge  that  a  person  has  been  guilty  of  an  offence,  yet  it  is  not  a  suffi- 
cient ground  for  him  to  commit  the  criminal,  but  in  that  case  he  is  rather  a 
witness  than  a  magistrate,  and  ought  to  make  oath  of  the  fact  before  some 
other  magistrate,  who  should  thereupon  act  the  official  part,  by  granting  a 
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warrant  to  apprehend  the  offender,  it  being  more  fit  that  the  accuser  should 
appear  as  a  witness  than  act  as  a  magistrate. — 1  Chit.  Crim.  Law,  25. 

Note.— Judge  Schley  has  the  following  note  to  the  XV.  ch.  of  the  statute  of  3d  Edw.  L 
(statute  of  Westminster  the  first)  which  as  it  contains  very  important  duties  of  justices  of 
the  peace,  in  a  condensed  form,  the  compiler  avails  himself  of  it  unhesitatingly  :  "  By  the  an- 
cient common  law  all  felonies  were  bailable,  $o  that  persons  might  be  admitted  to  bail  before 
conviction,  almost  in  every  case  :  and  this  statute  is  the  first  that  declares  who  shall  be 
bailable,  and  who  not,  4  Blac.  Com.  29S.  Sheriffs,  bailifis,  &c,,  are  named  as  having 
authority  to  let  to  bail ;  since,  however,  the  institution  of  the  office  of  justice  of  the  peace, 
which  was  bvl  Edw.  HI.  sta.  2ch.  16,  post.  No.  30;  and  since  by  divers  statutes,  3  Hen.  VII., 
ch.  3,  post.  No.  47.  1  &  2  Phil.  &  Mary,  ch.  13,  post  No.  64.  2  &  3  Phil.  &  Mary,  ch.  10, 
post.  No.  65,  justices  of  the  peace  are  empowered  to  bail  persons  who  by  law  are  bailable  ; 
the  sherifi"  never  exercises  this  power  :  and  indeed  by  the  i  Edw.  IV.,  ch.  2,  2  Ruff.  3,  this 
power  is  taken  away  from  sheriffs  and  other  inferior  otficers,  and  now  resides  only  in  just- 
ices of  the  peace  and  the  superior  judicial  officers.     1  Jacob's  Law  Die.  217. 

"  The  sheriff  could  in  no  case  exercise  this  authority  in  Georgia,  because  he  is  only  a 
ministerial,  and  not  a  judicial,  officer,  as  in  England.  The  king's  bench  in  England  (or 
any  judge  thereof  in  time  of  vacation)  is  not  bound  by  this  statute,  but  may  bail  for  any 
crime  whatsoever,  be  it  treason,  murder,  or  any  other  offence,  according  to  the  circum- 
stances of  the  case. — 4  Blac.  Com.  299.  The  superior  courts  of  this  State  (or  any  judge 
thereof)  being  the  highest  judicial  tribunal  known  to  the  laws,  have  like  powers  as  the 
king's  bench,  and  are  not  bound  by  this  statute,  but  may  in  all  cases  let  to  bail.  Each  justice 
of  the  inferior  court  is  ex  officios  conservator  of  the  peace,  and  has  the  same  power  to 
commit  or  bail  prisoners,  under  this  statute,  that  justices  of  the  peace  have.  And  any  judge 
of  the  superior  court  or  (in  his  absence)  the  justices  of  the  inferior  court  (a  majority  con- 
curring in  opinion)  may  on  habeas  corpus,  in  all  cases,  discharge,  let  lo  bail,  or  remand, 
any  prisoner  brought  before  them. — Prin.  Dig.  206  ;  Act  of  1S23,  Pamp.  p.  90.  {JV'ew 
Prin.  420.) 

"  For  the  information  of  justices  of  the  peace,  it  may  be  proper  to  point  out,  first,  for 
what  crimes  they  cannot  bail,  but  must  commit  the  prisoner  to  jail,  if  there  be  sufficient 
cause  of  commitment;  secondly,  what  crimes  are  bailable,  or  not,  according  to  their  discre- 
tion ;  thirdly,  for  what  crimes  they  must  let  to  bail  if  sufficient  surety  is  otiered;  fourthly, 
in  what  cases  two  justices  at  the  least  must  sit  together,  and  concur  in  opinion,  in  order  to 
let  to  bail  ;  and  fitthly,  when  one  justice  alone  has  power  to  bail. 

"  And  first,  no  justice  of  the  peace  can  bail — 1,  upon  an  accusation  of  treason ;  nor  2,  of 
murder  ;  nor  3,  of  manslaughter,  if  the  prisoner  be  clearly  the  slayer,  and  not  barely  sus- 
pected to  be  so — or  if  any  indictment  be  tbund  against  him  ;  nor  4,  such  as  being  committed 
for  felony  have  broken  prison  ;  nor  5,  approvers,  and  persons  by  them  accused  ;  nor  6,  per- 
sons taken  with  the  manor,  or  in  the  fact  of  felony;  nor  7,  persons  charged  with  arson  ; 
nor  S,  such  as  are  charged  with  counterfeiting  ;  nor  9,  thieves  openly  defamed  and  known. 
All  these  are  clearly  not  admissible  to  bail  by  justices  of  the  peace. — 4  Blac.  Com.  298  ;  I 
Com.  Dig.  469. 

Secondly. — Justices  of  the  peace  may  or  may  not,  at  their  discretion,  let  to  bail  in  the 
following  cases,  to  wit :  burglary,  larceny,  forgery,  perjury,  rape,  polygamy,  bestiality,  rob- 
bery, persons  charged  with  other  felonies,  or  manifest  and  enormous  ofiences,  not  being  of 
good  fame..  And  accessories  to  felony,  that  labor  under  the  same  want  of  reputation. — 4 
Blac.  Com.  299. 

Thirdly. — The  last  qjass  are  such  as  77iiis<  be  bailed  if  sufficient  surety  is  offered,  viz: 
persons  of  good  fame  charged  with  a  bare  suspicion  of  manslaughter,  or  other  inferior  homi- 
cide ;  such  persons  being  charged  with  petit  larceny,  or, any  felony  not  before  specified — or 
with  being  accessory  to  any  felony  ;  and  all  other  persons  charged  with  minor  offences — as 
assault,  battery,  false  imprisonment,  adultery,  fornication,  riot,  rescue,  mayhem,  affrays, 
fraudulent  mischief,  cheating,  swindling,  and  generally  misdemeanors  of  all  kinds. 

Foiu'thly. — In  cases  of  manslaughter,  or  felony,  bailable  by  law,  two  justices  at  the  least 
must  sit  together  and  concur  in  opinion  ;  for  one  justice  alone  has  no  power  to  bail. — 3  Hen. 
VII.  ch.  3,  Post  No.  47 ;  1  &  2  Phil.  &  Mary,  ch.  13,  Post  No.  64.  And  some  of  the  of- 
fences comprehended  in  the  term  felony  here  used  are  burglary,  larceny,  forgery,  perjury, 
rape,  polygamy,  bestiality,  robbery,  manslaughter,  &c.  &c.  And  in  all  such  cases  the  just- 
ices are  bound  to  take  the  examination  of  the  prisoner,  and  information  of  those  that  bring 
him,  of  the  facts  and  circumstances  of  the  felony,  and  put  the  same  in  writing  before  any 
bailment  or  commitment  made.  And  the  f  aid  examinations  and  bail  bond  they  must  certify 
and  send  up  to  the  next  superior  court  for  the  county  in  which  the  crime  was  committed  ; 
1  Phil.  &  Mary,  ch.  13,  Post.  No.  64:  2  &  3  Phil.'  &  Mary,  ch.  10,  Post.  No.  65.  The 
justices  have  also  power,  under  these  statutes,  to  bind  over  all  witnesses  by  recognizance  who 
know  anythiuii"  material  to  prove  the  felony,  to  a]ipear  at  the  next  superior  court  lo  give 
evidence  on  the  trial ;  and  such  recognizances  they  must  also  certify  and  return  to  the 
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court,  with  the  other  proceedings.  If  the  witnesses  refuse  to  give  bail,  or  be  bound  over, 
the  justices  may  commit  them  to  jail  until  they  comply. — Ibid. 

"  Fifthly. — In  all  minor  offences  below  the  degree  of  felony  one  justice  of  the  peace 
alone"  may  let  to  bail,  such  for  instance  as  assault,  battery,  adultery,  fornication,  riot,  may- 
hem, rescue,  affrays,  swindling,  cheating,  false  imprisonment,  petit  larceny,  and  misde- 
meanors generally. 

And  in  all  cases  brought  before  justices  of  the  peace,  they  have  power  to  inquire  into  the 
facts  and  circumstances  of  the  transaction ;  and,  if  they  are  satisfied  from  the  evidence 
either  that  no  crime  has  been  committed,  or  that  the  prisoner  is  clearly  innocent  of  the 
charge,  or  that  there  is  not  sufficient  cause  of  commitment,  they  may  discharge  him  from 
confinement. — 4  Blac.  Com,  296  ;  2  John.  Rep.  203  ;  1  Bac.  Abr.  610.  And  in  such  case 
it  is  in  their  discretion  to  make  the  prisoner  or  the  prosecutor  pay  the  costs  ;  Prin.  Dig. 
24S,  {JVeiv  Prin.  505.)  It  is  not  to  be  understood,  however,  that  the  justice  or  justices  are 
to  exercise  the  province  or  functions  of  z  jriry  by  weighing  the  evidence,  and  deciding  on 
the  guilt  or  innocence  of  the  prisoner.  For  if 'the  justices  have  any  doubt,  or  think  from 
the  evidence  that  there  is  probability  of  guilt,  then  he  ought  to  be  bailed  or  committed 
according  to  the  offence. 

Justices  of  the  peace  have  power  also  to  bail  persons  who  by  law  are  bailable,  not- 
withstanding that^they  have  been  committed,  and  are  actually  in  jail — 1  Comyn's  Dig.  472. 
To  refuse  6ai7  when  anyone  \3  bailable,  on  the  one  hand,or  on  the  other  toadmitany  tofiazY 
who  ought  not  by  law  to  be  admitted,  or  to  take  slender  bail,  is  an  offence  both  at  the  com- 
mon law  and  under  this  statute  (3  Edw.  I.  ch.  ]5)  punishable  by  fine,  &c.,  &c. — 1  Jacob. 
Law  Die.  219.  But  justices  must  take  care,  that  under  pretence  of  demanding  sufficient 
surety  they  do  not  make  so  excessive  a  demand  as  in  effect  amounts  to  a  denial  of  bail :  for 
this  is  expressly  forbidden  by  1  Wm.  &  Ma  Sta.  2  ch,  2,  Ap.  No.  2 ;  and  also  by  the  Con- 
stitution of  the  United  States,  8th  Art.  of  Amendments,  Prin.  Dig.  546,  {JVeio  Prin.  900.) 
—Sch.  Dig.  85. 

The  term  ^'felony  "  when  used  in  this  act,  shall  be  construed  to  mean  an 
offence  for  which  the  offender,  on  conviction,  shall  be  liable  by  law  to  be 
punished  by  death  or  imprisonment  in  the  penitentiary,  and  no^;  otherwise. — Prin. 
Big.  621. 

First,  then,  of  an  arrest :  which  is  the  apprehending  or  restraining  of  one's 
person,  in  ordef.to  be  forthcoming  to  answer  an  alleged  or  suspected  crime. 
To  this  arrest  all  persons  whatsoever  are,  without  distinction,  equally  liable  in 
all  criminal  cases ;  but  no  man  is  to  be  arrested,  unless  charged  with  such 
crime  as  will  at  least  justify  holding  him  to  bail  when  taken.  And,  in  general, 
an  arrest  may  be  made  four  ways  ;  1,  By  warrant ;  2,  By  an  officer  without 
warrant ;  3,  By  a  private  person  also  without  a  warrant ;  4,  By  a  hue  and 
cry.— 4  jBlac.  Cora.  289. 

1.  A  Warrant  may  be  granted  in  extraordinary  cases  by  the  privy  council, 
or  secretaries  of  state  ;  but  ordinarily  by  justices  of  the  peace.  This  they  may 
do  in  any  case  where  they  have  a  jurisdiction  over  the  offence;  in  order  to 
compel  the  person  accused  to  appear  before  them  :  for  it  would  be  absurd  to 
give  them  power  to  examine  an  offender,  unless  they  had 'also  a  power  to 
compel  him  to  attend,  and  submit  to  such  examination.  And  this  extends 
undoubtedly  to  all  treasons,  felonies,  and  breaches  of  the  peace  ;  and  also  to 
all  such  offences  as  they  have  power  to  punish  by  statute.  Sir  Edward  Coke 
indeed  hath  laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  warrant  to 
apprehend  a  felon  upon  bare  suspicion  ;  no,  not  even  till  an  indictment  be 
actually  found  :  and  the  contrary  practice  is  by  others  held  to  be  grounded 
rather  upon  connivance,  than  the  express  rule  of  law ;  though  now  by  long 
custom  established.  A  doctrine  which  would,  in  most  cases,  give  a  loose  to 
felons  to  escape  without  punishment ;  and,  therefore.  Sir  Matthew  Hale  hath 
combated  it  with  invincible  authority,  and  strength  of  reason  :  maintaining, 
1,  That  a  justice  of  the  peace  hath  power  to  issue  a  warrant  to  apprehend  a 
person  accused  of  felony,  though  not  yet  indicted  ;  and  2.  That  he  may  also 
issue  a  warrant  to  apprehend  a  person  suspected  of  felony,  though  the  original 
suspicion  be  not  in  himself,  but  in  the  party  that  prays  his  warrant ;  because 
he  is  a  competent  judge  of  the  probability  offered  to  him  of  such  suspicion 


356  JUSTICE  OF  THE  PEACE. 

But  in  both  cases  it  is  fitting  to  examine  upon  oath  the  party  requiring  a  war- 
rant, as  well  to  ascertain  that  there  is  a  felony  or  other  crime  actually  com- 
mitted, without  which  no  warrant  should  be  granted  ;  as  also  to  prove  the 
cause  and  probability  of  suspecting  the  party  against  whom  the  warrant  is 
prayed.  This  warrant  ought  to  be  under  the  hand  and  seal  of  the  justice, 
should  set  forth  the  time  and  place  of  making^  and  the  cause  for  which  it  is  made, 
and  should  be  directed  to  the  constable,  or  other  peace  officer,  (or,  it  may  be,  to 
any  private  person  by  name,)  requiring  him  to  bring  the  party  either  generally 
before  any  justice  of  the  peace  for  the  county,  or  only  before  'the  justice  who 
granted  it :  the  warrant  in  the  latter  case  being  called  a  special  warrant.  A 
general  warrant  to  apprehend  all  persons  suspected,  without  naming  or  particu- 
larly describing  any  person  in  special,  is  illegal  and  void  for  its  uncertainty ; 
for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left  to  the  officer,  to 
judge  of  the  ground  of  suspicion.  And  a  warrant  to  apprehend  all  persons, 
guilty  of  a  crime  therein  specified,  is  no  legal  warrant :  for  the  point  upon 
which  its  authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial ;  namely, 
whether  the  person  apprehended  thereupon  be  really  guilty  or  not.  It  is 
therefore,  in  fact,  no  warrant  at  all ;  for  it  will  not  justify  the  officer  who  acts 
under  it :  whereas  a  warrant,  properly  penned,  (even  though  the  magistrate 
who  issues  it  should  exceed  his  jurisdiction,)  will  by  statute  24  Geo.  11.  c.  44, 
at  all  events  indemnify  the  officer  who  executes  the  same  ministerially.  And 
when  a  warrant  is  received  by  the  officer,  he  is  bound  to  execute  it,  so  far  as 
the  jurisdiction  of  the  magistrate  and  himself  extends.  A  warrant  from  the 
chief,  or  other  justice  of  the  court  of  king's  bench,  extends  all  over  the  king- 
dom ;  and  is  tested  or  dated,  England;  not  Oxfordshire,  Berks,  or  other 
particular  county.  But  the  warrant  of  a  justice  of  the  peace  in  one  county,  as 
Yorkshire,  must  be  backed,  that  is,  signed,  by  a  justice  of  the  peace  in  another, 
as  Middlesex,  before  it  can  be  executed  there.  Formerly,  regularly  speaking, 
there  ought  to  have  been  a  fresh  warrant  in  every  fresh  county  ;  but  the 
practice  of  backing  warrants  had  long  prevailed  without  law,  and  was  at  last 
authorised  by  statutes  23,  Geo.  II.  c.  26,  and  24,  Geo.  II.  c.  55.  And  now, 
by  statute  13,  Geo.  III.  c.  31,  any  warrant  for  apprehending  an  English 
offender,  who  may  have  escaped  into  Scotland,  and  mce  versa,  may  be  endorsed 
and  executed  by  the  local  magistrates,  and  the  offender  conveyed  back  to  that 
part  of  the  united  kingdopis  in  which  such  offence  was  committed. — 4  Black. 
Com.  292.— 1  Chit.  Crim.  Law,  25.-2  SwifVs  Dig.  387. 

But  in  case  of  an  act,  if  the  act  directed  that  a  justice  shall  grant  a  warrant, 
and  doth  not  say  to  whom  it  shall  be  directed,  by  consequence  of  law  it  must 
be  directed  to  the  constable,  and  it  cannot  be  directed  to  the  sheriff"  unless  such 
power  is  given  in  the  act. — L.  Raym.  1192 ;  2  Salk.  381. 

The  warrant  may  be  styled  in  divers  manners  ;  as,  1st.  In  the  name  of 
the  State,  and  yet  the  teste  must  be  under  the  name  of  the  justice  that  grants 
it :  or,  2d.  It  may  be  styled  or  made  only  in  the  name  of  the  justice  ;  or, 
3dly.  It  may  be  made  without  any  style,  and  only  under  the  teste  of  the 
justice,  or  only  subscribed  by  him. 

Regularly  the  warrant,  especially  if  it  be  for  the  peace  or  good  behavior  or 
the  like,  where  sureties  are  to  be  found  or  required,  ought  to  contain  the 
special  cause  and  matter  whereupon  it  is  granted,  to  the  intent  that  the  party 
upon  whom  it  is  to  be  served  may  provide  his  sureties  ready,  and  take  them 
with  him  to  the  justice  to  be  bound  for  him  :  but  if  the  warrant  be  for  treason, 
murder,  or  felony,  or  other  capital  offence,  or  for  great  conspiracies,  rebellious 
assemblies,  or  the  like,  it  hath  been  said  that  it  needeth  not  contain  any  special 
cause,  but  the  warrant  of  the  justice  may  be  to  bring  the  party  before  him,  to 
make  answer  to  such  things  or  matters  generally  as  shall  be  objected  against 
him  on  the  State's  behalf— Dalt.  c.  169  ;  2  Haw.  85  ;  2  H.  H.  111. 
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Every  warrant  made  by  a  justice  of  the  peace,  ought  to  comprehend  the 
special  matter  upon  which  it  proceedeth  ;  and  as  for  the  form,  that  is  commonly 
used  to  answer  to  such  things  as  shall  be  objected,  and  such  like  ;  they  were 
not  fetched  out  of  the  old  learned  precedents,  but  lately  brought  in  by  such  as 
either  knew  not  or  cared  not  what  they  writ. — Lamb.  87. 

The  warrant  ought  regularly  to  mention  the  name  of  the  party  to  be  attached,      v 
and  must  not  be  left  in  general,  or  with  blanks  to  be  filled  up  by  the  party 
afterward.— 2  H.  114;  Dalt.  c.'l69.— Clay.  Jus.  359. 

10.  Where  any  person  or  persons,  charged  v/ith  any  offence,  and  brought 
before  a  justice  or  justices  of  the  peace,  shall  be  discharged  for  want  of  sufficient 
cause  of  commitment,  the  justice  or  justices  may,  in  his  or  their  discretion, 
discharge  the  party  with  cost,  or  direct  the  cost  to  be  paid  by  the  prosecutor. — 
Act  of  1811  ;  Frin.  Dig.  505. 


Assault,  assuUuSj  from  the  French  assayler,  is  an  attempt  or  offer,  with  force 
or  violence,  to  do  a  corporal  hurt  to  another,  as  by  striking  at  him  with  or 
without  a  weapon,  or  presenting  a  gun  at  him,  at  such  a  distance  to  which  the 
gun  will  carry ;  or  pointing  a  pitch-fork  at  him,  standing  within  reach  of  it ;  or 
by  holding  up  one's  fist  at  him ;  or  by  any  other  such  like  act,  done  in  an 
angry  threatening  manner. — 1  Hawk.  133.  ' 

An  assault  is  an  attempt  to  commit  a  violent  injriry  on  the  person  of 
another. 

And  from  hence  it  clearly  follows  that  one  charged  with  an  assault  and 
battery,  may  be  found  guilty  of  the  assault  and  yet  acquitted  of  the  battery  ; 
but  every  battery  includes  an  assault,  therefore  on  an  indictment  of  assault  and 
battery,  in  which  the  assault  is  ill-laid,  if  the  defendant  be  found  guilty  of  the 
battery  it  is  sufficient. — 1  Hawk.  134,  2<53. 

It  seems  agreed  at  this  day,  that  no  words  whatever  can  amount  to  an  as- 
sault, notwithstanding  the  many  ancient  opinions  to  the  contrary. — 1  Hawk. 
134,  263.— C%.  Jus.  27. 

Battery^  (from  the  Saxon  hatte^  a  club,  or  beaten,  to  beat,  from  whence 
cometh  also  the  word  battle,)  is,  when  any  injury  whatsoever,  be  it  ever  so 
small,  is  actually  done  to  the  person  of  another,  in  any  angry,  or  revengeful,  or 
rude,  or  insolent  manner,  as  by  spitting  in  his  face,  or  any  way  touching  him 
in  anger,  or  violently  jostling  him  out  of  the  way  and  the  like. — 1  Hawk.  134. 

Battery  is  the  unlawful  beating  of  another. — Frin.  Fig.  62G  ;  Clay. 
Jus.  27. 

Warra72t, 
STATE  OF  GEORGIA,  1  Before  me,  a  Justice  of  the  Peace  for  said  coimty, 
Houston  c.ounty.  ^  personally  came  John  Doe,  who  being  duly  sworn, 
deposeth  and  saith,  that  Richard  Roe,  of  said  county,  on  the  tenth  day 
of  April,  in  the  year  eighteen  hundred  and  forty-six,  at  Perry,  in  the 
county  aforesaid,  made  a  violent  assault  upon  deponent,  and  then  and 
there  beat  him. 

Sworn  to  and  subscribed,    ^ 
before  me,  this  .May  1,1846.   V  JOHN  DOE. 

James  Mack,  /.P.  3 

STATE  OF  GEORGIA,  ^  To  any  constable  of  said  county,  and  to  all  law- 

Houston  County.        ^      ^^j  officers,  to  execute  and  return. 

Whereas,  complaint  hath  been  made  before  me,  James  Mack.,  one 

of  the  justices  of  ih^  peace  in  and  for  the  said  county,  on  the  oath  of 

John  Doe,  that  Jlichard  Roe  did,  on  the  tenth  day  of  April,  eighteen 

hundred  and  forty-six,  violently  assault  and  beat  him,  the  said  John 
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Doe,  at  Perry,  in  the  county  aforesaid :  These  are,  therefore,  to  com- 
mand you,  forthwith,  to  apprehend  the  said  Richard  Roe,  and  to  bring 
him  before  me^  or  some  other  justice  of  the  peace,  for  the  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Note. — The  affidavit  is  not  a  part  of  the  warrant,  but  it  is  always  best  that  it  should 
accompany  it,  that  its  legality  may  appear  to  the  officers  required  to  act  under  it. 

When  the  executing  officer  returns  the  warrant  to  a  justice  of  the  peace,  he  must  enter 
his  proceedings  upon  the  warrant;  if  the  person  named  in  the  warrant  is  apprehended,  the 
officer  must  endorse  on  the  warrant,  thus : 

Constable's  Return. 

Executed  the  within  warrant,  by  taking  the  body  of  Richard  Roe, 
who  is  in  my  custody,  this  May  1,  1846. 

John  Jacobs,  Constable. 


Defence,  ( 

A  man  may  justify  an  assault  in  defence  of  his  person,  or  his  wife,  or  master, 
or  parent,  or  child  within  age,  and  may  even  wound  in  defence  of  his  person, 
though  not  of  his  possessions. — 3  Salk.  46. 

If  an  officer  authorised  by  warrant  lay  hands  on  another  to  arrest  him,  or  if 
a  parent,  in  a  reasonable  manner,  chastise  his  child,  a  master  his  servant,  a 
schoolmaster  his  scholar,  or  a  jailor  his  prisoner ;  or  if  one  confine  a  friend  by 
force,  who  is  mad,  or  if  one  wrest  a  sword  from  another  who  offers  violence 
therewith,  in  all  these  cases,  and  many  others  of  a  similar  nature,  it  is  justi- 
fiable.—! Hawk.  130. 

Also,  if  a  person  comes  into  my  house,  and  will  not  go  out,  I  may  justify 
laying  hold  of  him  and  turning  him  out. — 3  Black.  Com.  120. 

So  also,  one  may  justify  assaulting  another  who  attempts  to  force  him  from 
his  water  course,  or  highway,  or  any  other  legal  possession. — Pult.  42. 

And  whenever  a  man  in  his  own  defence  beats  another  who  first  assaults 
him,  he  may  take  advantage  thereof,  both  upon  an  indictment,  and  an  action  ; 
but  with  this  distinction,  that  on  the  indictment  he  may  give  it  in  evidence  Upon 
the  plea  of  not  guilty,  but  in  an  action  he  must  plead  it  specially. — 1  Hawk.  134  ; 
Cluy.  Jus.  28. 

On  the  trial  of  any  indictment  for  an  assault,  or  an  assault  and  battery,  the 
defendant  may  give  in  evidence  to  the  jury  any  opprobrious  words,  or  abusive 
language  used  by  the  prosecutor,  or  person  assaulted,  or  beaten ;  and  such 
words  and  language  may  or  may  not  amount  to  a  justification,  according  to  the 
nature  and  extent  of  the  battery  ;  all  which  shall  be  determined  by  the  jury. — 
JPrin.  Dig-  665. 

If  the  justice  believes  the  complaint  to  be  well  founded  and  properly  sup- 
ported, of  which,  to  be  the  better  able  to  judge,  he  ought  to  hear  the  evidence 
on  both  sides,  and  if  necessary  to  give  reasonable  time  to  produce  the  evidence ; 
he  must  bind  over  the  offending  party,  to  appear  at  the  next  superior  court 
thereafter. — Clay.  Jus.  29. 

Recog7iizance, 
STATE  OF  GEORGIA,  ^      Know  all  men   by  these  presents,  that  we, 
Houston  County.        ^  Richard  Roe  and  Charles  Smith,  security,  of  the 
county  aforesaid,  do  acknowledge  ourselves  held  and  firmly  bound 
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unto  his  excellency  George  W,  Crawford^  governor,  for  the  time  be- 
ing, of  the  State  of  Georgia,  and  his  successors  in  office,  in  the  just 
and  full  ^um  oi  Jive  hundred  doWixxB^  for  the  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents  :  sealed  with  our  seals,  and  dated 
this^r^^  day  of  May,  eighteen  hundred  and  forty-six. 

The  condition  of  this  recognizance  is  such,  that  if  the  above-bound 
Richard  Roe  shall,  personally,  appear  at  the  next  Superior  Court,  to 
be  held  in  and  for  the  county  of  Houston,  on  the  fourth  Monday  in 
October  next,  to  answer  such  matters  as  shall  be,  then  and  there, 
charged  against  him  by  John  Doe,  concerning  an  assault  and  battery 
committed  by  him,  the  said  Richard  Roe,  on  the  said  John  Doe,  and 
do  not  thence  depart  without  leave  of  said  court,  then  this  recogni- 
zance to  be  void  5  or  else,  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  1  RiCHARD  RoE.    [L.  S.l 

'^"iLlfiilTp""  "'  \  Charles  Smith,  SecHy.  [L.  S.] 

1.  From  and  after  the  passing  of  this  act,  when  any  person  or  persons  shall 
enter  into  any  recognizance,  or  obligation,  for  the  appearance  of  another,  to 
answer  any  indictment,  information  or  presentment  of  a  grand  jury  for  any  of- 
fence committed  against  the  laws  of  this  State,  or  who  shall  be  bound  in  any 
recognizance,  bond  or  obligation,  to  prosecute  or  to  answer  to  any  criminal 
charge,  or  to  give  evidence  in  any  criminal  case  whatever,  and  shall  fail  to  pro- 
duce the  body  of  his,  her  or  their  principal  or  principals,  at  the  court,  accord- 
ing to  the  tenor  and  effect  of  said  recognizance,  bond  or  obligation,  when 
required  so  to  do,  then,  and  in  that  case,  it  shall  be  the  duty  of  the  solicitor- 
general  or  prosecuting  officer  to  the  several  courts  of  this  State,  to  which  said 
recognizance,  bond  or  obligation  shall  be  returned,  to  forfeit  said  recognizance, 
bond  or  obligation  in  the  manner  heretofore  practiced  in  this  State. 

Mode  of  forfeiting  Recognizance, 

Note. — The  case  being  called  by  the  Court,  the  Solicitor- Gctieral  directs  the  Sheriff  to 
call  the  accused,  who  being  called  and  not  appearing,  the  entry  of  "  no  appearance  "  is 
made  on  the  Docket.  The  Sheriff  then  calls  the  security,  zxid  adds,  "  produce  in  court  the 
bodyof  John  Doe,  who  stands  charged  with  the  offence  of  assault  and  battery,  for  whom 
you  are  bail,  and  whom  you  have  engaged  to  be  present  this  day  to  answer  said  charge,  or 
your  recognizance  will  be  forfeited."  The  Court  then  enters  on  the  Docket  "  recognizance 
forfeited,"  and  the  Clerk  issues  scire  facias  upon  the  recognizance,  returnable  at  the  next 
term  of  the  Court. 

2.  It  shall  be  the  duty  of  the  clerks  of  the  several  superior  courts  aforesaid, 
to  issue   a  scire  facias  on  all  forfeited  recognizances,    bonds  or    obligations^ 
against  the  principal  and  security,  which  shall  be  served  by  the  sheriff  or  his 
deputy  under  the  same  rules  which  govern  service  of  writs  in  civil  cases,  re- 
turnable to  the  next  court  from  wheiice  the  scire  facias    issued,  and  if  no 
sufficient  cause  shall  be  shown  to  the  contrary,  judgment  shall  be  entered  up 
by  motion  against  the  principal  and  security  for  the  penalty  mentioned  in  said 
recognizance,  bond  or  obligation.     If  good  cause  be  shown  at  that  term,  but 
not  such  cause  as  amounts  to  an  entire  discharge  of  the  principal  or  his  se- 
curity, the  scire  facias  shall  stand  to  be  answered  to  in  like  manner  at  the  nex' 
term,  and  if  sufficient  cause  be  not  then  shown,  judgment  shall  be  entered  uj 
against  principal  and   security,  after  which  the  parties  to  said  recognizance 
bond  or  obligation,  shall  become  absolute  debtors  to  the  State,  for  the  sum  or 
penalty  mentioned  In  said  recognizance,  bond  orobHgation  ;  Provided,  noihmg 
herein  contained  shall  affect  the  rights  of  academies. 

3.  Security  shall  be  at  liberty  to  surrender  their  principal  in  vacation  to  the 
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sheriff,  or  in  open  court  in  discharge  of  thennselves  from  their  liability. — Act 
of  1831  ;  Prin.  Dig.  470. 

That  from  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any 
person  or  persons  whomsoever,  to  give  bail  more  than  twice  for  the  same 
ojOfence,  before  trial  therefor. — Act  of  1832  ;  Prin.  Dig.  473. 

Note.— If  the  offender  refuses  to  enter  into  a  recognizance,  or  is  unable  to  give  sufficient 
security,  he  must  be  forthwith  comreiitted  to  jail. — Clay.  Jus.  30. 


Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 
he  is  to  be  committed  to  the  county  jail  by  the  mittimus  of  the  justice,  or  war- 
rant under  his  hand  and  seal  containing  the  cause  of  his  commitment :  there 
to  abide  till  delivered  by  due  course  of  law.  But  this  imprisonment,  as  has 
been  said,  is  only  for  safe  custody,  and  not  for  punishment ;  therefore,  in  this 
dubious  interval  between  the  commitment  and  trial,  a  prisoner  ought  to  be 
used  with  the  utmost  humanity  ;  and  neither  be  loaded  with  needless  fetters, 
nor  subjected  to  other  hardships  than  such  as  are  absolutely  requisite  for  the 
purpose  of  confinement  only  ;  though  what  are  so  requisite,  must  too  often  be 
left  to  the  discretion  of  the  jailors,  who  are  frequently  a  merciless  race  of 
men,  and  by  being  conversant  in  scenes  of  misery,  steeled  against  any  tender 
sensation.  Yet  the  law  (as  formerly  held)  would  not  justify  them  in  fetter- 
ing a  prisoner,  unless  where  he  was  unruly,  or  had  attempted  to  escape  ;  this 
being  the  humane  language  of  our  ancient  lawgivers,  "  custodes  poenam  sibi 
commissorum  nan  avgeant.,  nee  eos  torqueant.^  sed  omni  saevitia  remoia,  pietateque 
adhibit  a,  judicia  debile  exequantur.'^^ — 4  JBlac.  Com.  300. 

Though  it  has  been  said  that  a  commitment  need  not  be  drawn  with  the 
same  precision  as  an  indictment,  yet  it  is  very  important  that  it  should  be 
framed  with  accuracy,  or  the  party  may,  though  prosecuted  for  a  felony,  be 
discharged  out  of  custody,  or,  if  he  escape,  the  officer  may  not  be  punishable. 
The  formal  requisites  of  the  commitment  may  be  considered  under  the  follow- 
ing heads : 

Every  final  commitment  must  be  in  writing  under  hand  and  seal,  and 

SHOW    THE    AUTHORITY  OF    THE     MAGISTRATE,    AND    THE    TIME     AND     PLACE    OF 

MAKING  IT.  A  magistrate,  however,  may,  by  parol,  order  a  party  to 
be  detained  a  reasonable  time,  until  he  can  draw  out  a  formal  commitment. 
And  it  is  said  that  though  advisable,  it  is  not  absolutely  necessary  to  state 
that  the  commitment  was  made  by  the  justice  in  that  character,  for  though 
his  authority  do  not  appear  at  the  beginning  of  the  mittimus,  it  may  be  sup- 
plied by  averment.  In  order,  however,  to  show  the  jurisdiction  of  the  magis- 
trate, to  take  cognizance  of,  and  commit  for  an  offence  perpetrated  out  of  his 
county,  on  the  ground  of  the  party  having  been  apprehended  there,  as  in  case 
of  a  person  arrested  in  one  county  for  bigamy  committed  in  another,  it  is  usual 
to  state  the  fact  in  the  commitment. 

The  mittimus  may  be  made  either  in  the  king's  name,  or  that  of  the  justice 
awarding  it,  but  the  latter  is  the  most  usual. 

The  mittimus  should  be  directed  to  the  gaoler  or  keeper  of  the  prison,  and 
not  be  generally  to  carry  the  party  to  prison.  But  a  commitment  to  the  Tower 
of  London,  is  said  to  be  a  good  commitment  to  the  lieutenant  of  the  Tower. 
The  magistrates'  co-mmitment  at  the  police  offices  for  the  metropolis,  is  merely 
directed  to  the  gaoler.  But  in  other  counties  and  places  the  justice's  warrant 
and  commitment  is  usually  directed  to  a  constable,  and  to  the  keeper  of  the 
proper  gaol,  commanding  the  former  to  convey  the  prisoner  into  the  custody 
of  the  latter,  and  the  latter  to  receive  and  keep  him. 

The  prisoner  should  be  described  by  his  name  and  surname  if  known,  and 
if  not  known,  then  it  may  suffice  to  describe  the   person  by  his  age,  staturcj, 


JUSTICE    OF    THE    PEACE.  361 

complexion,  color  of  hair,  and  the  like,  and  to  add,  that  he  refuses  to  tell  his 
name. 

It  is  said  that  it  is  safe  to  state  that  the  party  has  been  charged  upon  oath  ; 
but  this  is  not  necessary,  for  it  has  been  resolved,  that  a  commitment  for 
treason  or  for  suspicion  of  it,  without  setting  forth  any  particular  accusation 
or  ground  of  suspicion,  is  valid.  And  it  was  recently  decided  not  to  be 
necessary,  because  a  commitment  may  be  super  visum,  and  then  an  oath  is  not 
requisite,  and  for  the  same  reason  it  is  not  necessary  to  state  any  part  of  the 
evidence  adduced  before  the  magistrate,  or  to  show  the  grounds  on  which  he 
has  thought  fit  to  commit  the  defendant. 

But  it  is  necessary  to  set  forth  the  particular  species  of  crime  alleged  against 
the  party,  with  convenient  certainty,  whether  the  commitment  be  by  a  justice 
of  the  peace,  a  secretary  of  State,  the  privy  council,  or  any  other  authority. 
There  appear  to  be  several  reasons  for  requiring  that  the  cause  of  the  commit- 
ment should  be  distinctly  stated,  for  if  no  cause  be  shown,  and  the  prisoner 
escape,  it  is  said  that  the  officer  is  not  punishable,  nor  will  it  be  an  offence 
under  the  statute  16  Geo.  II.  c.  31,  to  enable  the  prisoner  to  escape  from  the 
prison.  And  the  sheriff  is  to  make  a  calendar  of  the  prisoners  in  his  gaol,  and 
deliver  it  to  the  justices  of  gaol  delivery,  stating  the  prisoners,  and  the  crime 
for  which  they  are  detained  in  custody.  And  lastly,  because  the  court  before 
whom  the  prisoner  is  removed  by  habeas  corpus,  ought  to  discharge  or  bail 
him.  And  this  rule  applies  not  only  where  no  cause  at  all  is  expressed  in  the 
commitment,  but  also  when  it  is  so  loosely  set  forth,  that  the  court  cannot 
judge  whether  it  were  a  reasonable  ground  of  imprisonment.  And,  therefore, 
if  the  commitment  be  for  felony,  it  ought  not  to  hegenevallyprofelonia,  but  it 
must  contain  the  special  nature  of  the  felony,  briefly  as  for  felony  of  the 
death  of  J  S,  or  for  burglary  in  breaking  the  house  of  J  S,  &c. 

It  is  not  necessary,  however,  to  allege  in  the  mittimus  that  the  offence  was 
feloniously  committed,  and  it  is  sufficient,  if  enough  appear  upon  the  face  of  it, 
that  the  charge  was  for  a  felony,  and  the  court  of  king's  bench  will,  upon  a 
habeas  corpus,  accordingly  bail  or  remand  the  prisoner.  And  though  the  com- 
mitment itself  be  informal,  yet,  if  the  corpus  delicti  appear  in  the  deposition 
returned  to  the  court,  the  defendant  will  not  be  bailed,  but  remanded.  And 
in  a  late  case,  it  was  stated  to  be  a  general  rule,  that  upon  application  to  bail, 
upoa  a  habeas  corpus,  the  court  requires  to  see  the  depositions,  and  from  thence 
if  the5^  see  just  cause,  without  regarding  the  regularity  or  irregularity  of  the 
commitment,  discharge  or  bail  the  prisoner,  and  the  court  in  such  a  case,  never 
form  any  judgment  whether  the  facts  amount  to  felony  or  not,  but  merely 
whether  enough  is  charged  to  justify  a  detainer  of  the  prisoner,  and  put  him 
upon  his  trial. 

The  commitment  should  point  out  the  place  of  imprisonment,  and  not 
merely  direct  that  the  party  should  be  taken  to  prison.  We  have  already  con- 
sidered the  proper  prison  to  which  he  ought  to  be  conveyed. 

With  respect  to  the  time  and  irrnde  of  imprisonment,  it  is  observed  that  the 
commitment  should  have  an  apt  conclusion,  ramely,  to  detain  the  party  "  until 
he  shall  be  discharged  by  due  course  of  law  :"  these  words  alone  are  proper 
where  "the  party  is  committed  for  an  offence  not  bailable,  but  where  he  is  com- 
mitted for  want  of  sureties  for  a  bailable  offence,  it  is  usual  to  direct  the  gaoler 
to  keep  the  prisoner  in  his  "  said  custody  for  want  of  sureties  or  until  he  shall 
be  discharged  by  due  course  of  law."  When  the  offence  is  not  bailable,  the 
party  may  be  committed  until  the  time  of  trial,  as  '^  until  the  next  general 
gaol-delivery  of  the  said  county,"  or  "  the  next  general  quarter  sessions  of  the 
peace,  to  be  held  in  and  for  the  said  county."  But  the  most  usual  and  com- 
prehensive words  are  "  until  he  shall  be  discharged  by  due  course  of  law. — 1 
1  Chit.  Crim.  Law,  89. 


362  JUSTICE  OF  THE  PEACE. 

Mittimus, 

STATE  OF  GEORGIA,  ^ By  J«r?ie5  Jkfac/c,  one  of  the  justices  assigned  to 
Houston  County.       ^     keep  the  peace,  in  and  for  said  county. 

To  John  Jacobs,  one  of  the  constables  for  the  county  aforesaid,  and 
to  the  keeper  of  the  common  jail  of  said  county. 

These  are  to  command  you,  in  the  name  of  the  State,  forthwith  to 
convey  and  deliver  into  the  custody  of  the  keeper  of  the  said  jail,  the 
body  of  Richard  Roe,  charged  before  me,  on  the  oath  of  John  Doe, 
with  having,  on  the  tenth  day  of  A'pril,  eighteen  hundred  and  forty- 
six  <)  ^i  Perry,  in  the  count}^  aforesaid,  made  a  violent  assault  upon 
him,  the  said  John  Doe,  and,  then  and  there,  beat  him.  And  you, 
the  said  keeper,  are  hereby  required,  to  receive  the  said  Richard  Roe, 
(he  having  failed  and  refused  to  give  bail,  as  required,)  into  your  cus- 
tody, in  the  said  jail,  and  him  there  safely  keep,  until  he  be  thence 
delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 


2.  That  from  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any 
magistrate  to  commit  a  criminal  to  jail,  for  any  ofience  against  the  State,  with- 
out first  compelling  the  prosecutor  to  give  bond  and  security  to  prosecute, 
according  to  law. — Act  of  1803  ;  Frin.  .Dig.  288. 

Bond  to  Prosecute, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  \  John  Doe  and  Roger  Small,  security,  of  said 
county,  are  held  and  firmly  bound  unto  his  excellency,  George  W. 
Crawford,  Governor  of  said  State,  for  the  time  being,  and  his  succes- 
sors in  office,  in  the  just  and  full  sum  oi  five  hundred  dollars,  for  the 
true  payment  of  which,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents  ;  sealed 
with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,,  the 
above-bound  John  Doe,  did,  this  day,  appear  before  James  Mack,  a 
justice  of  the  peace,  in  and  for  said  county,  and  prayed  the  issuing  of 
a  warrant  against  Richard  Roe,  of  said  county,  for  an  Assault  and 
Battery,  committed  at  Perry,  in  said  county,  on  the  person  of  him, 
the  said  John  Doe,  by  him,  the  said  Richard  Roe,  on  the  tenth  day  of 
April,  last  past,  which  warrant  having  been  issued,  and  said  Richard 
Roe,  having  been  arrested  thereupon,  and  brought  before  me,  and 
said  Richard  Roe,  having  been  required  to  give  bond  and  security,  for 
his  personal  appearance,  at  the  next  Superior  Court,  to  be  held  in  and 
for  said  county,  at  Perry,  on  the  fourth  Monday  in  October  next,  and 
said  Richard  Roe,  having  failed  and  neglected  to  give  security  as  afore- 
said, is  about  to  be  committed  to  jail,  to  answer  said  charge.  Now, 
should  said  John  Doe,  well  and  truly,  be  and  appear,  at  said  Superior 
Court,  at  the  time  and  place  aforesaid,  and  then  and  there  prefer  a 
bill  of  indictment,  against  the  said  Richa^^d  Roe,  for  the  oflfence  afore- 
said, and  well  and  truly,  prosecute  said  bill  of  indictment  to  its  final 
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issue,  then  this  bond  to  be  void  ;  else,  to  remain  in  full  force  and 
virtue. 
Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Mack^  J,  P.  Roger  Small,  SecHy,  [L.  S.] 

Note. — By  making  suitable  variations,  the  above  form  will  answer  in  all  cases  where  a 
bond  to  prosecute  is  required. 


A  recognizance  is  a  bond  or  obligation  of  record,  testifying  the  cognizorto 
owe  a  certain  sum  of  money  to  the  State,  and  the  acknowledging  the  same  is 
to  remain  of  record ;  and  none  can  take  it  but  a  judge,  or  justice,  or  officer 
of  record. 

If  a  justice  compounds  recognizances,  and  does  not  return  them  to  the  court, 
he  may  be  indicted. 

As  soon  as  it  is  taken  or  acknowledged,  and  reduced  to- writing  by  a  judge 
or  justice,  or  other  proper  officer,  it  is  a  record. 

Whenever  any  statute  or  act  of  Assembly  gives  power  to  a  justice  or  justices 
to  take  a  recognizance,  or  to  bind  over  an}'  man  to  appear  at  the  county  or  supe- 
rior court,  or  take  securities  for  any  matter  or  cause,  or  where  they  have  this 
latter  power  as  incidental  to  their  office,  (as  in  requiring  securities  for  the  peace, 
or  good  behavior,)  or  wherever  they  have  authority  given  them  to  cause  a  man 
to  do  a  thing,  they  may  bind  the  party  by  recognizance,  or  send  him  to  jail  if 
he  refuses  to  be  bound  or  will  not  find  sufficient  securities.  In  cases  to  be  tried, 
or  where  the  party  is  to  appear  in  the  superior  court,  the  recognizances  must 
be  sent  to  that  court.     In  other  cases  to  the  county  courts. 

The  parties  bound  need  not  set  their  names  to  the  recognizance. 

A  niarried  woman,  or  an  infant  under  the  age  of  twenty-one  years,  may  not 
be  personally  bound.     They  must  find  sureties,  or  be  committed. — Dcdt. 

If  the  sureties  die,  the  recognizance  is  good  against  their  executors ;  but 
though  forfeited,  the  judges  can  award  no  process  upon  it  :  because  these  re- 
cords must  be  certified  into  a  court. 

Whatever  is  a  breach  of  the  peace,  is  a  forfeiture  of  recognizance,  if  it  be 
taken  for  the  peace,  or  good  behavior  ;  but  opprobrious  or  affionting  words 
and  gestures  are  not  a  breach,  so  as  to  make  a  man  forfeit  his  recognizance  ; 
for  though  such  words  or  gestures  may  be  provocations  to  break  the  peace,  yet 
theyi^o  not  immediately  tend  to  it,  as  assaulting  and  threatening  do. — 4  Inst. 
ISO,  181. 

If  the  recognizance  is  not  forfeited,  it  is  discharged  by  the  death  of  the  cogni- 
zor. — Clay.  Jus.  286. 

Appearance  Bond. 
STATE  OF  GEORGIA,  i      Know  all   men  by  these  presents,   that  we, 

Houston  County.  ^  Richard  Roe  and  Thomas  West,  security,  of  said 
county,  do  acknowledge  ourselves  held  and  firmly  bound  unto  his 
excellency,  George  W.  Crawford^  Governor  of  said  State,  for  the  time 
being,  and  his  successors  in  office,  in  the  just  and  full  sum  of  Jive  hun- 
dred dollars,  for  the  true  payment  of  which,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents  :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  this  recognizance  is  such,  that  if  the  above-bound 
Richard  Roe,  shall  personally  appear  at  the  next  Superior  Court,  to 
be  held  in  and  for  said  county,  on  the  fourth  Monday  in  October  next, 
to  answer  such  matters  as  shall  be,  then  and  there,  charged  against 
him,  b}'-  John  Doe,  concerning  an  Assault  and  Battery,  committed  by 
him,  the  said  Richard  Roe,  on  the  said  John  Doe,  at  Perry,  in  said 


364  JUSTICE    OF    THE    PEACE. 

county,  on  the  tenth  day  oi  April .^  last  pasty  and  do  not  thence  depart, 
without  leave  of  said  court,  then  this  recognizance  to  be  void  ;  or  else, 
to  remain  in  full  force  and  virtue. 

Sioined,  sealed  and  ^  RlCHARD  RoE.    [L.    S.l 

acknowledged,  in  presence  ot  >  rri  ttt  o     ij.       n     o   i 

Janus  Mack,  J.  P.  S  ^  HOMAS  WeST,  SccHy.  [L.  S.J 

Affrays  (from  affraier,  to  terrify)  are  the  fighting  of  two  or  more  persons 
in  some  public  place,  to  the  terror  of  his  majesty's  subjects  ;  for,  if  the  fighting 
be  in  private,  it  is  no  affray^  but  an  assault.  Affrays  may  be  suppressed  by 
any  private  person  present,  w^ho  is  justifiable  in  endeavoring  to  part  the  com- 
batants, whatever  consequence  may  ensue.  But  more  especially  the  constable, 
or  other  siimlar  officer,  however  denominated,  is  bound  to  keep  the  peace  ;  and 
to  that  purpose,  may  break  open  doors  to  suppress  an  affray,  or  apprehend  the 
affrayers  ;  and  may  either  carry  them  before  a  justice,  or  imprison  them  by  his 
own  authority  for  a  convenient  space,  till  the  heat  is  over ;  and  may  then, 
perhaps,  also  make  them  find  surety  for  the  peace. — 4  Blac.  Com.  145. 

Affrays  are  the  fighting  of  two  or  more  persons  in  some  public  place,  to 
the  terror  of  the  citizens,  and  disturbance  of  th^  public  tranquillity. — Prin. 
Dig.  643. 

Upon  complaint  made  to  a  justice  of  the  peace,  he  may  issue  his  warrant 
to  apprehend  the  offender ;  but  if  it  be  upon  the  application  of  any  particular 
person,  the  party  applying  should  first  make  the  following  affidavit. — Clay. 
Jus.  12. 

Warrant, 

STATE  OF  GEORGIA,  V  Personally,  came  before  me,  James  Mack,  one 
Houston  County .  yoi  the  justices  of  the  peace  for  said  count)^,  John 
Doe,  who,  being  dul^sworn,  deposeth  and  saith,  that  on  the  tenth  day 
of  Aprily  last  pasty  Richard  Roe  and  Charles  Smithy  of  said  county,  in 
the  town  of  Perryy  in  the  county  aforesaid,  in  a  tumultuous  manner, 
made  an  aflfray,  by  fighting  together,  to  the  terror  of  the  citizens,  and 
disturbance  of  the  public  tranquillity. 

Sworn  to  and  subscribed,     ^ 
Before  me,  this  May  1, 1846,  V      ,-' '  JOHN   DOE. 

James  Mack,  /.  P.         )      I 

STATE  OF  GEORGIA,  ^ 

Houston  Qouniy:        (      To  any  lawful  ofiScer,  to  execute  and  return. 

Whereas,  John  DoCy  of  the  county  aforesaid,  hath,  this  day,  made 
oath  before  me,  that  on  the  tenth  day  of  April,  last  pasty  Richard  Roe 
and  Charles  Smithy  of  said  county,  in  the  town  of  Perryy  in  the  county 
aforesaid,  in  a  tumultuous  manner,  made  an  affray,  by  fighting  to- 
gether, to  the  terror  of  the  citizens^  and  disturbance  of  the  public 
tranquillity.  These  are,  therefore,  to  command  you,  forthwith,  to  ap- 
prehend the  said  Richard  Roe  and  Charles  Smithy  and  bring  them 
before  me,  or  some  other  justice  of  the  peace,  for  said  county,  to  be  dealt 
with  as  the  law  directs.  Hereof  fail  not,  and  have  you,  then  and 
there,  this  warrant. 

Given  under  my  hand  and  seal,  this  May  1>  1846. 

James  Mack,  J.  P.  [L.  S.] 

Note. — When  the  ofTender  is  apprehended  by  this  warrant,  and  brought  before  the 
justice,  he  may  admit  him  to  bail,  on  due  consideration  of  the  nature  and  circumstances  of 
the  case. 
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The  sum  in  which  the  offender  and  his  securities  should  be  bound,  is  left  to  the  discretion 
of  the  magistrate ;  but  it  should  be  recollected,  that  excessive  hail  should  in  no  instance  be 
required  from  the  express  letter  of  the  constitution. — Clay.  Jus.  12. 

Note — If  the  offender  be  bound  over  to  court,  the  following  is  the  form  of  the  recogni- 
zance, to  wit : — 

STATE  OF  GEORGIA,  i  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Richard  Roe,  Charles  Smith,  as  principals,  John 
Stiles  emd  Jacob  Saunders^  as  securities,  of  the  county  aforesaid,  do  ac- 
knowledge ourselves  held  and  firmly  bound  unto  his  excellency,  George 
W,  Crawford,  governor  of  said  State,  for  the  time  being,  and  his  suc- 
cessors in  office,  in  the  just  and  full  sum  of  five  hundred  dollars,  for  the 
payment  of  which,  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents :  sealed  with 
our  seals  and  dated  this  May  1,  1846. 

The  condition  of  this  recognizance  is  such,  that  if  the  above-bound 
Richard  Roe  and  Charles  Smith,  shall  personally  appear  at  the  next 
Superior  Court,  to  be  held  in  and  for  the  county  of  Houston,  on  the 
fourth  Monday  in  October  next,  to  answer  such  matters  as  shall,  then 
and  there,  be  charged  against  them,  by  John  Doe,  of  said  county,  con- 
cerning the  assaulting,  beating  and  wounding  of  him-,  the  said  John 
Doe,  by  them,  the  said  Richard  Roe  ar;d  Charles  Smith,  and  concern- 
ing other  misdemeanors,  tending  to  a  breach  of  the  peace  ;  and  if  they 
do  not  depart,  without  leave  of  the  court,  then  this  recognizance  to  be 
void ;   else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  )  RlCHARD   RoE.    [L.  S.l 

"'"rr/^tirr^^°'       chakles  sm™  [l  s.] 

John  Stiles,  SecHy.  [L.  S.J 
Jacob  Saunders,  SecHy.  [L.  S.] 

Note. — If  the  offenders,  when  brought  before  the  justice,  refuse  to  enter  into  a  recogni- 
zance, or  are  unable  to  give  security,  they  must  be  forthwith  committed  to  jail,  by  such 
justice. — Clay.  Jus.  13. 

Commitment, 

state  of  GEORGIA,  ^  To  the  sheriff  of  Houston  county,  or  keeper  of 

Houston  Couniy.        ^      ^Y\e  jail  of  Said  county. 

These  are,  in  the  name  of  the  State,  to  command  you  to  receive  into 
the  jail  of  said  cotmty,  the  bodies  of  Richard  Roe  and  Charles  Smith, 
taken  by  m>y  warrant,  and  brought  before  me,  being  charged  upon 
oath,  by  John  Doe,  of  said  county,  with  assaulting,  heating  and  wound- 
ing him,  the  said  John  Doe,  in  an  atrray,  by  the  said  Richard  Roe  and 
Charles  Smith,  lately  made,  on  i\\Q*Umh  day  of  April,  last  past,  in  the 
town  of  Perry,  in  the  county  aforesaid  ;;  (they  having  failed  and  re- 
fused to  give  bail  as  required.)  A]^  that  you  safely  keep  them,  in 
your  said  jail  'and  custody,  untiUthey  be  thence  discharged,  by  due 
course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846, 

James  Mack.  J.  P.   [L.  S.] 

Reco^izance  of  Bail  in  a  Criminal  Case, 

STATE  OF  GEORGIA,  ^      Know   all    men   by  these^  presents,   that   we, 

Houston  Coxxniy.        \  John   Doc  and  Richard  Roe,  security,  are    held 

and  firmly  bound,  unto  his  excellency,  George  W.  Crakford,  governor 
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of  said  State,  for  the  time  being,  and  his  successors  in  office,  in  the 
just  and  full  sum  of  one  thousand  dollars  ;  for  the  true  payment  of 
which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above- 
bound  John  Doe-,  shall  personally  appear  at  the  Superior  Court,  to  be 
held  in  and  for  said  county,  on  the  fourth  Monday  in  October  next,  (or 
from  day  to  day  of  the  present  term  of  the  court,  as  the  case  may  be,) 
then  and  there,  to  answer  the  State  aforesaid,  for  and  concerning  [the 
felonious  taking  and  stealing  a  black  sheep^  or  whatever  the  charge  may 
be,]  the  property  of  Robert  Smith,  with  which  the  said  John  I)oe  stands 
charged,  before  me,  and  shall  not  depart  thence  without  the  leave  of 
said  court,  then  the  above  obligation  to  be  void  ;  else,  to  remain  in 
full  force. 

Acknowledged  before  me,  )  JoHN  DoE.  [L.  S.] 

Ja7nes  Mack,  J.  P.         )  RlCIIARD  RoE,  Sec'ty.  [L.  S.] 


Recognizance  of  a  person  to  appear  and  give  evidence, 

STATE  OF  GEORGIA,  1  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  John  Doe  and  Richard  Roe,  security,  are  held 
and  firmly  bound  unto  his  excellency,  George  W,  Crawford,  governor 
of  said  State,  for  the  time  being,  and  his  successors  in  office,  in  the 
just  and  full  sum  of  one  thousand  dollars,  for  the  true  payment  of 
which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above- 
bound  John  Doe,  shall  personally  appear  at  the  Superior  Court,  to  be 
held  for  said  county,  on  the  fourth  Monday  in  October  next,  then  and 
there,  to  give  evidence  in  behalf  of  the  State,  on  a  bill  of  indictment 
to  be  preferred,  (or  now  therein  pending,  as  the  case  may  be,)  against 
Peter  Smith,  [for  larceny,]  and  not  depart  thence,  without  leave  of 
the  court,  then  this  obligation  to  be  void  ;  else,  to  remain  in  full  force. 
Acknowledged  before  me,  )  JoHN  DoE.  [L.  S.] 

James  Mack,  J.  P.        ^  RiCHARD  RoE,  SecHy.    [L.  S.] 

Security  for  the  peace  or  good  behavior  consists  in  being  bound,  with  one 
or  more  sureties  in  a  recognizance  or  obligation  to  the  State,  entered  on  record, 
and  taken  in  some  court,  or  by  some  judicial  officer,  such  as  a  justice  of  the 
peace,  judge,  &c.,  whereby  the  parties  acknowledge  themselves  to  be  indebted 
to  the  State  in  the  sum  required,  with  condition  to  be  void  and  of  non-effect  if 
the  party  shall  appear  in  court  such  a  day,  and  in  the  mean  time  keep  the 
peace,  either  generally  towards  all  the  citizens  of  the  State,  or  particularly 
also  with  regard  to  the  person  who  craves  the  security  ;  or  if  it  be  for  the  good 
behavior,  then  on  condition  that  he  shall  demean  and  behave  himself  well,  (or 
be  of  good  behavior,)  either  generally  or  specially  for  the  time  therein  limited, 
as  for  one  or  more  years,  or  for  life.  This  recognizance,  if  taken  by  a  justice  of 
the  peace,  must  be  certified  to  the  next  superior  court,  and  if  the  condition  of 
such  recognizance  be  broken  by  any  breach  of  the  peace,  in  the  one  case,  or 
any  misbehavior  in  the  other,  the  recognizance  becomes  forfeited  or  absolute  ; 
and  thereupon  a  scire  facias  issues  against  the  party  and  his  sureties,  to  Vv'hich 
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they  plead  and  join  issue ;  or  raake  default,  and  the  court  proceeds  to  give 
judgment  and  award  execution  as  in  other  cases. 

Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  v^ho  are 
ex  officio  conservators  of  the  peace,  as  the  judges  of  the  superior  and  justices 
of  the  inferior  courts,  may  demand  such  security  ;  or  according  to  their  discre- 
tion they  may  commit  all  breakers  of  the  peace,  or  bind  them  in  recognizance 
to  keep  it.  Also  constables  may  apprehend  all  breakers  of  the  peace,  and 
commit  them  till  they  find  sureties  for  the  keeping  of  it.  Security  of  the  peace 
may  be  granted  by  justices  of  the  peace  and  judges,  at  the  request  of  any 
citizen,  upon  due  cause  shown  ;  or  if  the  justice  of  .the  peace  is  averse  to  act, 
it  may  be  granted  by  a  mandatory  writ,  called  a  supplicavitj  issuing  out  of 
the  superior  court,  which  will  compel  the  justice  to  act  as  a  ministerial, 
and  not  as  a  judicial  officer ;  and  he  must  make  a  return  to  such  writ,  specify- 
ing his  compliance  under  his  hand  an'd  seal :  or  the  superior  court  may  take 
such  recognizance  themselves.  A  justice  of  the  peace  may  require  sureties  of 
any  person  being  compos  mentis^  whether  a  fellow  justice  or  other  magistrate, 
or  whether  he  be  merely  a  private  man.  Wives  may  demand  it  against  their 
husbands,  or  husbands  if  necessary  against  their  wives  ;  but  married  women 
and  infants  under  age,  ought  to  find  security  by  their  friends  only,  and  not  to 
be  bound  themselves,  for  they  are  incapable  to  engage  themselves  to  answier 
any  debt,  which  is  the  nature  of  those  recognizances  or  acknowledgments. 

A  recognizance  may  be  discharged  by  the  death  of  the  principal  party  bound 
thereby,  if  not  before  forfeited  ;  or  by  order  of  the  court  to  which  such  recog- 
nizance is  certified  by  the  justice,  if  they  see  sufficient  cause  ;  or  if  he,  at 
whose  request  it  was  granted  upon  a  private  account,  will  release  it,  or  does 
not  make  his  appearance  to  pray  that  it  may  be  continued. 

Thus  far  what  has  heen  said  is  applicable  to  both  species  of  recognizances 
for  the  peace  and  for  the  good  behavior  ;  but  as  these  two  species  of  securities 
are  in  some  respects  different,  especially  as  to  the  cause  of  granting,  or  the 
means  of  forfeiting  them,  they  are  now  to  be  considered  separately. 

Justices  of  the  peace  may  bind  over  to  the  good  behavior  all  those  that  be 
not  of  good  fame,  wherever  they  may  be  found.  Under  which  general  words, 
a  man  may  be  bound  to  his  good  behavior  for  causes  of  scandal  against  morality, 
as  well  as  against  the  peace  ; — as  for  haunting  bawdy  houses  with  women  of 
bad  fame,  or  for  keeping  such  women  in  his  own  house,  or  for  words  in  abuse 
of  the  officers  of  justice  in  the  execution  of  their  office ;  all  night-walkers ; 
eaves-droppers ;  such  as  keep  suspicious  company,  or  are  reputed  to  be 
pilferers  or  robbers  ;  such  as  sleep  in  the  day  and  wake  in  the  night ;  common 
drunkards,  whore-masters  ;  the  putative  fathers  of  bastards  ;  cheats  ;  idle 
vagabonds,  and  other  persons  whose  misbehavior  may  reasonably  bring  them 
within  the  general  words,  '-^  persons  not  of  good  fame^^'* — an  expression  that 
leaves  much  to  be  determined  by  the  discretion  of  the  magistrate  himself:  but 
if  he  commits  a  man  for  want  of  sureties,  he  must  express  the  cause  thereof 
wdth  convenient  certainty ;  and  take  care  that  such  cause  be  a  good  one. — 
Clay.  Jus.  58. 

Any  person  wandering  or  strolling  about,  or  leading  an  idle,  immoral,  profli- 
gate course  of  life,  who  has  no  property  to  support  him,  and  who  is  able  to 
work,  or  otherwise  to  support  himself  in  a  respectable  way,  shall  be  deemed 
and  considered  a  vagrant.,  and  m.ay  be  arrested  by  a  warrant  issued  by  any 
justice  of  the  peace,  mayor  or  alderman,  and  bound  in  sufficient  security  for 
his  good  behavior  and  future  industry  for  one  year  ;  and  upon  his  refusal  or 
failure  to  give  such  security,  he  shall  be  committed  and  indicted  as  a  vagrant^ 
and  on  conviction,  shall  be  punished  by  confinement  and  labor  in  the 
penitentiary  for  any  term  not  less  than  two  years,  nor  longer  than  four 
years. — Frin.  Dig.  647. 
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A  recognizance  for  the  good  behavior  may  be  forfeited  by  all  the  same 
means  as  one  for  the  security  of  the  peace  may  be  ;  and  also  by  some  others, 
as  by  going  armed  with  unusual  attendance,  to  the  terror  of  the  people  ;  by 
speaking  words  tending  to  sedition  ;  or  by  committing  any  of  those  acts  of  mis- 
behavior the  recognizance  was  intended  to  prevent ;  but  not  barely  giving  fresh 
cause  of  suspicion  of  that  which  perhaps  may  never  actually  happen  ;  for 
although  it  is  just  to  compel  suspected  persons  to  give  security  to  the  public 
against  misbehavior  that  is  apprehended,  yet  it  would  be  hard,  upon  such 
suspicion,  without  the  proof  of  any  actual  crime,  to  punish  them  by  a  forfeiture 
of  their  recognizance. —  Clay.  Jus.  61. 

Warrant  for  good  behavior, 
STATE  OF  GEORGIA,  ^  To  the  Sheriff  of  said  county,  and  to  all  lawful 

Houston  County.  t        officers. 

Forasmuch  as  I,  James  Mack^  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  am  given  to  understand,  by  the  information,  tes- 
timony and  complaint  of  many  credible  persons,  on  oath,  (or  upon  the 
oath  of  James  Thomas^)  that  John  Doe,  of  the  county  aforesaid,  and 
Richard  Roe^  of  the  county  aforesaid,  are  not  of  good  name  and  fame, 
nor  of  honest  conversation,  but  evil  doers,  rioters,  barrators,  and  dis- 
turbers of  the  peace  of  this  State ;  so  that  murders,  homicide,  strife, 
and  other  grievances  and  damages  against  the  citizens  of  this  State, 
(and  particularly  James  Thomas,)  concerning  their  bodies,  are  likely 
to  arise  thereby:  These  are,  therefore,  to  command  you,  and  every 
of  you,  that  you  do  apprehend  tiie  aforesaid  John  Doe  and  Richard 
Roe,  and  have  them  before  me,  or  some  other  justice  of  the  peace  for 
said  county,  as  soon  as  they  can  be  taken,  (or  thus,  before  the  Superior 
Court,  to  be  next  holden,  for  said  county^  to  find  before  me  {or  the  said 
court)  sufficient  sureties  for  their  good  behavior  towards  this  State,  and 
all  the  citizens  thereof,  (and  paiticularly  towards  said  James  Thomas.) 
And  this  you  shall  in  no  wise  omit,  on  the  peril  that  shall  ensue 
thereon  ;  and  have  you  before  me  {or  said  court)  this  precept. 
Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Any  justice  of  the  peace  by  virtue  of  his  office  may  bind  all  those  to  keep 
the  peac:ev\vho  in  his  presence  make  any  affray,  or  threaten  to  kill  op  beat 
another,  6r  contend  together  with  hot,  angry  words,  or  go  about  with  unusual 
weapons  or  attendance,  to  the  terror  of  the  people,  and  all  such  as  he  knows  to 
be  common  barrators,  and  such  as  are  brought  before  him  by  the  constable  for 
the  breach  of  the  peace  in  his  presence,  and  all  such  person^  as  having  been 
before  bound  to  the  peace  have  broken  it  and  forfeited  their  recognizance.  Also 
when  any  private  man  hath  just  cause  to  fear  that  another  will  burn  his  house, 
or  do  him  a  corporal  injury  by  killing,  imprisoning  or  beating  him,  or  that  he 
will  procure  others  to  do  so,  he  may  demand  surety  of  the  peace  against  such 
person,  and  every  justice  of  the  peace  is  bound  to  grant  it,  if  he  who  demands 
it  will  make  oath  that  he  is  actually  under  fear  of  death  or  bodily  harm,  and 
will  show  that  he  has  just  cause  to  be  so,  by  reason  of  the  other's  menaces,  at- 
tempts, or  having  lain  in  wait  for  him,  and  will  also  further  swear  that  he  does 
not  require  such  surety  out  of  malice,  or  for  mere  vexation. 

This  is  called  swearing  the  peace  against  another,  and  if  the  party  does  not 
find  such  sureties  as  the  justice  in  his  discretion  shall  require,  he  may  be  imme- 
diately committed  till  he  does. 

Such  a  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeited  by 
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any  actual  violence,  or  even  an  assault  and  menace  to  the  person  of  him  who 
demanded  it,  if  it  be  a  special  recognizance,  or  if  the  recognizance  be  general, 
by  any  unlawful  action  whatsoever  that  either  is  or  tends  to  a  breach  of  the 
peace,  as  by  joining  in  any  riot,  rout,  or  unlawful  assembly,  or  by  hunting,  or 
appearing  by  day  or  night  disguised  or  with  painted  faces,  for  any  unlawful 
purpose,  or  knowingly  sending  a  letter  without  a  name,  or  with  a  fictitious 
name,  demanding  money  or  other  valuable  things,  or  threatening  to  kill,  or 
burn  the  house  of  any  person,  or  committing  any  affray,  or  any  forcible  entry 
or  detainer,  or  riding  or  going  armed  with  dangerous  or  unusual  weapons,  under 
such  circumstances  as  are  apt  to  terrify  the  people,  or  spreading  false  news  to 
terrify  the  people,  or  making  false  and  pretended  prophecies  with  intent  to  dis- 
turb the  peace,  or  challenging  to  fight  by  word  or  letter,  or  by  being  the  bearer 
of  such  challenge,  or  making,  publishing  or  communicating  any  libel,  or  by 
manslaughter,  rape,  robbery,  unlawful  imprisonment,  or  the  like,  or  by  lying  in 
wait  for  any  person  to  kill  or  beat  him,  or  the  like,  or  by  any  private  violence 
committed  against  any  of  the  citizens. 

But  a  bare  trespass  upon  the  lands  or  goods  of  another,  which  is  a  ground  for 
a  civil  action,  unless  accompanied  by  a  wilful  breach  of  the  peace,  is  no  forfeit- 
ure of  the  recognizance,  neither  are  mere  reproachful  w^ords,  as  calling  a  man  a 
knave,  rogue  or  liar,  any  breach  of  the  peace,  so  as  to  forfeit  one's  recognizance, 
(being  merely  the  effect  of  heat  and  passion,)  unless  they  amount  to  a  challenge 
to  fight. — Clay.  Jas.  60. 

Warrant, 
STATE  OF  GEORGIA,  ^  You  shall  swear,  that  you  are  in  fear  of  death^ 
'Houston  County.  ^  (or  some  bodily  hurt  to  be  done,  or  to  be  procured 
to  be  done  to  you,)  by  John  Doe,  of  the  county  aforesaid,  {or  that  he 
will  burn  your  house^)  and  that  you  do  not  require  surety  of  the  peace 
against  him  out  of  malice,  or  for  mere  vexation,  but  for  the  cause 
aforesaid  :  so  help  you  God. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  >  RICHARD  ROE. 

James  Macky  J.  P.  j 

STATE  OF  GEORGIA,  ^  To  the  Sheriff  of  said  county,  and  the  constables 
Houston  County.  V  thereof,  and  to  all  other  lawful  officers,  in  and 
5  for  the  said  county. 
Forasmuch  as  Richard  Roe,  of  the  county  aforesaid,  bath  personally 
cpme  before  me,  James  Mack,  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  and  hath  taken  a  corporal  oath,  that  he,  the  said 
Richard  Roe,  is  afraid  that  John  Doe,  of  the  said  county,  will  kill,  (or 
beat,  or  wound,' or  maim,  as  the  case  may  be,)  him,  and  hath,  there- 
fore, prayed  surety  of  the  peace  against  him,  the  said  John  Doe,  and 
that  he,  the  said  Richard  Roe,  does  not  require  surety  of  the  peace 
against  him,  the  said  John  Doe,  out  of  malice,  or  for  mere  vexation, 
but  for  the  cause  aforesaid.  These  are,  therefore,  to  command  you, 
jointly  and  severally,  that  immediately  upon  the  receipt  hereof,  you 
bring  the  said  John  Doe  before  me,  to  find  surety  as  well  for  his  per- 
sonal appearance,  at  the  next  Superior  Court,  to  be  held  in  and  for 
said  county,  as  also  for  his  keeping  the  peace,  in  the  mean  time, 
towards  the  State  and  all  the  citizens  thereof,  and  chiefly  towards  the 
said  Richard  Roe, 

Given  under  my  hand  and  seal,  at  Perry,  this  May  I,  1846. 

James  Mack,  J.  P.  [L.  S.] 
24 
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Recognizance, 
STATE  OF  GEORGIA,  ^     Know  all  men  by  these  presents,  that  Fe,  John 

Hm-ston  Conniy.  ^Doe  Siud  Charles  Smithj  security,  are  Held  and 
firmly  bound  unto  his  excellency  George  W.  Crawford^  governor  of 
said  State  for  the  time  being,  and  his  successors  in  office,  in  the  just 
and  full  sum  of  one  thousand  dollars,  for  the  true  payment  of  which 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents :  sealed  with  our  seals,  and 
dkted  this  May  1,  1846. 

The  condition  of  this  recognizance  is  such,  that  if  the  above-bound 
John  Doe  shall,  personally,  appear  at  the  Superior  Court,  to  be  held 
for  the  said  county  on  the  fourth  Monday  in  October  next,  to  do  and 
receive  what  shall,  then  and  there,  be  enjoined  him  by  the  court, 
and  in  the  mean  time  shall  keep  the  peace  towards  this  State  and  all 
the  citizens  thereof,  and  especially  towards  Richard  Roe,  of  the  said 
county,  then  the  said  recognizance  shall  be  void  ;  or  otherwise  remain 
in  full  force. 

Acknowledged  before  me,   )  JoHN  DoE.    [L.  S.] 

Jatnes  Mack,  J.  P.         ^  CharlES  Smith,  sec^ty,    [L.  S.] 

Mittimus, 
STATE  OF  GEORGIA,  •\  To  Joh7i  Jacobs,  one  of  the  constables  of  said 

Hmiston Coixnty,        \      county,  and  to  the  keeper  of  the  common  jail 
)      of  and  for  the  said  county. 

Whereas,  John  Doe,  of  the  said  county,  is  now  brought  before  me, 
James  Mack,  one  of  the  justices  of  the  peace  in  and  for  said  county, 
charged  with  breaking  the  peace,  requiring  him  to  find  sufficient  sure- 
ties, to  be  bound  with  him  in  a  recognizance  for  his  personal  appear- 
ance, at  the  next  Superior  Court,  to  be  holden  in  and  for  the  said 
county,  and  in  the  mean  time  to  keep  the  peace  towards  the  State 
and  all  the  citizens  thereof,  and  especially  towards  Richard  Roe,  of 
the  said  county.  And  whereas  he,  the  said  John  Doe,  hath  refused, 
and  doth  now  refuse,  before  me,  to  find  such  sureties :  These  are, 
therefore,  to  command  you,  the  said  constable,  forthwith,  to  convey 
the  said  John  Doe  to  the  common  jail  of  the  said  county,  and  to  de- 
liver him  to  the  keeper  thereof,  together  with  this  precept.  And  F 
also  hereby  command  you,  the  said  keeper, -to  receive  the  said  John 
Doe  into  your  custody  in  said  jail,  and  him  there  safely  keep,  until 
he  shall  find  sureties  as  aforesaid,  or  be  otherwise  discharged  by  due 
course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

In  all  cases  where  any  judge  of  the  inferior  court  or  justice  of  the  peace 
shall  take  a  bond  or  bonds  for  the  security  of  the  peace,  or  where  any  such 
judge  or  justice  shall  commit  any  person  or  persons  charged  with  an  intent  to 
violate  the  peace,  to  the*  common  jail  of  the  county,  or  any  other  place  of 
confinement,  on  account  of  the  unwillingness  or  inability  of  such  person  or 
persons  to  give  such  bonds,  that  then  and  in  such  case,  it  shall  be  the  duty  of 
such  judge  or  justice  forthwith  to  make  a  return  of  such  bond,  together  with 
the  affidavit  or  affidavits,  and  other  evidence  on  which  the  said  bond  was  re-p 
quired,  or  in  case  of  no  bond,  to  make  a  return  of  the  affidavits  and  evidence^ 
on  which  the  person  or  persons  were  committed  to  jail,  to  the  next  term  of*J^ 
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the  superior,  inferior,  or  city  court,  which  may  first  thereafter  hold  their 
sittings  ;  and  it  shall  be  the  duty  of  the  officer  prosecuting  for  the  State  in  the 
said  court,  on  the  first  day  of  the  said  term,  or  as  soon  thereafter  as  he  can 
be  heard,  to  move  the  judge  or  judges  presiding  in  the  said  court,  to  take  the 
same  into  consideration ;  and  it  shall  be  the  duty  of  the  said  judge  or  judges, 
when  the  case  is  so  presented  to  him  or  them,  to  examine  the  evidence  so  re- 
turned and  presented,  and  if  thereupon  he  shall  be  of  opinion  that  there  was 
no  sufficient  ground  for  requiring  such  bond,  or  for  the  imprisonment  of  such 
person  or  persons,  then  and  in  such  case,  the  said  judge  or  judges  are  hereby 
required  to  cause  the  bond  or  bonds,  so  taken,  to  be  canceled,  or  to  discharge 
the  said  person  or  persons  from  confinement,  as  the  case  may  be  ;  and  if  he 
shall  be  of  opinion  that  there  was  no  reasonable  ground  for  requiring  such 
bond  or  bonds,  to  order  and  direct  that  the  prosecutor  shall  pay  all  the  costs 
and  expenses  of  the  said  proceedings,  which  cost  shall  be  collected  and  re- 
covered in  the  same  manner  as  fees  of  witnesses  are  ;  provided,  that  if  the 
said  judge  or  judges  shall  have  any  doubt  upon  the  evidence  presented,  he, 
or  they,  may  receive  additional  affidavits  from  either  of  the  parties  touching 
the  conduct  of  the  parties  in  relation  to  the  causes  from  which  such  proceed- 
ings originated. — Act  of  1S27  ;  Prin.  Dig.  618. 


Note. — If  afterwards,  or  whilst  the  warrant  is  out  against  him,  he  finds  sureties  before  a 
justice  of  the  peace,  then  the  justice  issues  a  supersedeas. 

/  An  apprehension  under  a  warrant  may,  in  many  cases,  be  prevented  by  a 
party's  going  before  a  justice  of  the  peace,  and  finding  sufficient  sureties  for 
his  appearance  to  answer  any  indictment,  and  obtaining  the  supersedeas  of  the 
magistrate.  Thus  it  is  said,  that  where  an  assault  has  been  committed,  and 
the  offender  has  not  entered  into  a  recognizance  before  a  justice  to  answer  the 
complaint,  but  has  reason  to  believe  that  a  bill  of  indictment  will  be  preferred 
against  him  at  the  next  sessions,  he  may  search  the  office  of  the  clerk  of  the 
peace  to  see  whether  any  indictment  has  been  found,  and  if  he  should  find  that 
to  he  the  case,  may  plead  not  guilty,  and  enter  into  a  recognizance  with  suffi- 
cient sureties  to  appear  and  try  at  the  ensuing  sessions.  Or  he  may  apply  to  the 
clerk  of  the  peace  immediately  after  the  termination  of  the  sessions,  for  a  cer- 
tificate of  the  finding  of  the  bill  ;  and  after  obtaining  it,  may  procure  a  super* 
sedeas  by  producing  the  certificate  before  a  judge  or  justice,  finding  sufficient 
sureties,  and  entering  into  proper  recognizances  to  appear  at  the  succeeding 
sessions.  By  this  means  he  may  avoid  an  arrest ;  for  a  judge's  warrant  can- 
not operate  after  the  granting  of  a  supersedeas  by  a  justice  of  the  peace,  nor 
can  a  justice's  warrant  be  executed  after  the  supersedeas  of  a  judge.  This 
protection  the  defendant  should  keep  in  his  possession,  to  produce  it  to  any 
officer  who  may  attempt  to  apprehend  him.  The  supersedeas,  recites  that  the 
party  has  found  sufficient  sureties  to  answer  the  indictment,  and  commands 
all  officers  to  forbear  from  arresting  him.  The  legality  of  this  practice  oi 
granting  a  supersedeas  has  been  questioned,  and,  at  all  events,  it  is  confined 
to  cai^'es  where  the  offence  is  clearly  bailable. — 1  Chit.  Crim.  Law,  38. 

Supersedeas. 

STATE  OF  GEORGIA,  ^      James  Mack,  Esq.,  one  of  the  justices  of  the 
Houston  County.        (^  peace  in  and  for  the  said  county,  to  the  sherifT, 
constables,  and  other  the  ministers  and  citizens,  of  the  said  State, 

Forasmuch  as  John  Doe,  of  the  said  county,  hath  personally  been 
before  me,  at  Perry,  in  said  county,  and  hath  found  sufficient  surety, 
that  is  to  say,  Philip  Doe,  of  said  county,  and  Charles'  Smith,  of  said 
county,  each  of  whom  hath  undertaken  for  the  said  John  DoCy  under 
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the  pain  oi  five  hundred  dollars,  and  he,  the  said  John  Doe,  hath  un-" 
dertaken  for  himself,  under  the  pain  of  two  hundred  dollars,  that  he, 
the  said  John  Doe,  shall  personally  appear  at  the  next  Superior  Court, 
to  be  held  for  the  said  county,  then  and  there  to  do  and  receive  what 
shall  be  enjoined  him  by  the  said  court,  and  in  the  mean  time  shall 
well  and  truly  keep  the  peace  towards  the  said  State  and  all  the  citizens 
thereof,  and  especially  towards  Richard  Roe,  of  the  said  county  :  These 
are,  therefore,  to  command  you,  and  every  of  you,  that  you  utterly 
forbear  and  surcease  to  arrest,  take,  imprison,  or  otherwise,  by  any 
means,  for  the  said  cause,  to  molest  the  said  John  Doe  ;  and  if  you 
have,  for  the  said  occasion,  and  none  other,  taken  and  imprisoned 
him,  the  said  John  Doe,  that  then  him  you  deliver,  or  cause  to  be  de- 
livered, and  set  at  liberty,  without  further  delay. 

Given  under  my  hand  andsealy  at  Perry,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

BurglarV,  or  nocturnal  house-breaking,  burgi  latrocinium,  which  by  our 
ancient  law  was  called  hamesecken,  as  it  is  in  Scotland  to  this  day,  has  always 
been  looked  upon  as  a  very  heinous  offence  ;  not  only  because  of  the  abun- 
dant terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  forcible  invasion 
and  disturbance  of  that  right  of  habitation  which  every  individual  might  ac- 
quire even  in  a  state  of  nature ;  an  invasion,  which  in  such  a  state  would  be 
sure  to  be  punished  with  death,  unless  the  assailant  were  the  stronger.  But 
in  civil  society,  the  laws  also  come  in  to  the  assistance  of  the  weaker  party  : 
and,  besides  that  they  leave  him  this  natural  right  of  killing  the  aggressor,  if 
he  can,  (as  was  shown  in  a  former  chapter,)  they  also  protect  and  avenge 
him,  in  case  the  might  of  the  assailant  is  too  powerful.  And  the  law  of  Eng- 
land has  so  particular  and  tender  a  regard  to  the  immunity  of  a  man's  house, 
that  it  styles  it  his  castle,  and  will  never  suffer  it  to  be  violated  with  impunity  ; 
agreeing  herein  with  the  sentiments  of  ancient  Rome,  as  expressed  in  the 
words  of  Tully  :  "  Quid  enim  sanctius,  quid  omni  religione  munitius,  quam  do- 
mus  unius  cujusque  civiumV*  For  this  reason  no  outward  doors  can  in  gene- 
ral be  broken  open  to  execute  any  civil  process  ;  though  in  criminal  causes, 
the  public  safety  supersedes  the  private.  Hence  also  in  part  arises  the  ani- 
madversion of  the  law  upon  eaves-droppers, 'nuisancers,  and  incendiaries  :  and 
to  this  principle  it  must  be  assigned,  that  a  metn  may  assemble  people  together 
lawfully  (at  least  if  they  do  not  exceed  eleven)  without  danger  of  raising  a 
riot,  rout,  or  unlawful  assembly,  in  order  to  protect  and  defend  his  house ; 
which  he  is  not  permitted  to  do  in  any  other  case. — 4  Blac.  Coin.  223. 

The  word  burglary  is  thought  to  have  been  brought  into  England  by  the 
Saxons  from  Germany,  in  whose  language  burg  signifies  a  house,  and  larron 
a  thief,  probably  from  the  Latin  latro. — Clay.  Jus.  63. 

Burglary  is  the  breaking  and  entering  into  the  dwelling  or  mansion^ouse 
of  another,  with  intent  to  commit  a  felony.  All  out-houses  contiguous  to, 
and  within  the  curtilage  or  protection  of  the  mansion-house,  shall  be  consid- 
ered as  parts  of  the  mansion  or  dwelling-house — a  hired  room  or  apartments 
in  a  pubhc  tavern,  inn,  or  boarding-house,  shall  be  considered  as  the  dwelling- 
house  of  the  person  or  persons  occupying  and  hiring  the  same.  Burglary  may 
be  committed  in  the  day  or  night. 

Burglary  in  the  day-time,  shall  be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  any  time  not  less  than  three  years,  nor  longer  than  five 
years. 

Burglary  in  the  night,  shall  be  punished  by  imprisonment  and  labor  in  the 
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penitentiary  for  any  time  not  less  than  four  years,  nor  longer  than  seven 
years. — Prin.  Dig.  627. 

Warrant. 

STATE  OF  GEORGIA,  ^  Jn  person  appeared  before  me,  James  Mack, 
Houston  County.  ^  ^^^  ^^  ^^^  Justices  of  the  Peace,  m  and  for  said 
county,  John  Doe,  of  said  county,  who  being  duly  sworn,  deposeth  and 
saith,  that  on  the  te7ith  day  of  Jipril,  last  past,  in  the  night,  the  dwell- 
ing-house of  him  the  said  John  Doe,  at  Perry,  in  the  county  aforesaid, 
was  feloniously  and  burglariously  broken  open  and  robbed,  of  the 
value  oi fifty  dollars,  of  the  goods  and  chattels  of  him,  the  said  John 
Doe,  feloniously  and  burglariously  stolen  and  carried  away  from  thence ; 
and  that  he  hath  just  cause  to  suspect,  that  Richard  Roe,  late  of  Lanier , 
in  the  county  of  Macon,  the  same  felony  and  burglary  did  commit. 

Sworn  to  and  subscribed, 


before  me,  this  May  1,  1846.    \  JOHN   DOE 

James  Mack,  J.  P.  \ 

STATE  OF  GEORGIA,  j^  To  the  Sheriff  of  the  county,  to  the  Constables 
^oMs^ori .County.  >      of  said  couiity,  and  to  all  other  lawful  offi- 

)  cers. 
Forasmuch,  as  Johii  Doe,  of  said  county,  hath  this  day  made  oath 
before  me,  James  Mack,  one  of  the  justices  of  the  peace,  in  and  for 
said  county,  that  on  the  tenth  day  of  April,  last  past,  in  the  night,  the 
dwelling-house  of  him  the  said  John  Doe,  at  Perry,  in  the  county  of 
Houston,  was  feloniously  and  burglariously  broken  open  and  robbed,  of 
the  value  of  fifty  dollars,  of  the  goods  and  chattels'  of  him,  the  said 
Joh7i  Doe,  feloniously  and  burglariously  stolen  and  carried  away  from 
thence  ;  and  that  he  hath  just  cause  to  suspect,  that  Richard  Roe,  late 
of  Lanier,  in  the  county  of  Macon,  the  said  felony  and  burglary  did 
commit.  These  are,  therefore,  to  command  you,  that  immediately 
upon  sight  hereof,  you  do  apprehend  the  said  Richard  Roe,  and  bring 
him  before  me,  or  some  other  justice  of  the  peace,  to  answer  the  pre- 
mises, and  to  be  further  dealt  with  according  to  law ;  herein  fail  not. 
Given  under  iny  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Commitment. 

STATE  OF  GEORGIA,  ^      ^j  James  Mack  and   Thomas  Rose,  justices  of 
Houston  County.       ^  ^^g  peace,  in  and  for  said  county,  to  John  Jacobs, 
one  of  the  constables  of  said  county ,  and  to  the  keeper  of  the  common 
jail,  of  said  county. 

Whrereas,  Richard  Roe,  late  of  Lanier,  in  the  county  of  Macon,  has 
been  arrested,  on  a  suspicion  of  burglary,  committed  by  him,  the  said 
Richard  Roe,  in  feloniously  and  burglariously  breaking  and  entering 
the  dwelling-house  of  John  Doe,  at  Perry,  in  the  county  of  Houston, 
on  the  tenth  day  of  April,  last  past,  and  stealing  and  carrying  away 
from  said  dwelling-house  fifty  dollars,  of  the  goods  and  chattels  of 
him,  the  said  John  Doet,  feloniously  and  burglariously  stolen  and  car- 
ried a^Aray  from  thence ;  whereupon,  the  said  Richard  Roe  hath  been 
duly  examined  before  us,  concerning  the  same,  and  the  examination 
before  us  taken,  doth  induce  a  strong  presumption,  that  said  Richard 
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JJoe  is  guilty  of  the  charge  made  against  him  :  These  are,  therefore, 
to  command  you,  the  said  John  Jacobs ^  constable,  safely  and  securely, 
to  convey  the  said  Richard  Roe  to  the  jailor  of  said  county,  and  you 
the  said  jailor,  to  receive  the  said  Richard  Roe^  into  your  custody  in 
said  jail,  there  to  remain  till  he  be  delivered  from  your  custody  by  due 
course  of  law, 

Given  under  our  hands  and  seals,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 
Thomas  Rose,  J.  P.   [L.  S.] 


Cheating  is  another  offence,  more  immediately  against  public  trade  ;  as 
that  cannot  be  carried  on  without  a  punctilious  regard  to  common  honesty, 
and  faith  between  man  and  man.  Hither  therefore  may  be  referred  that  pro- 
digious multitude  of  statutes,  which  are  made  to  restrain  and  punish  deceits 
in  particular  trades,  and  which  are  enumerated  in  Hawkins  and  Burn,  but  are 
chiefly  of  use  among  th«  traders  themselves.  The  offence  also  of  breaking 
the  assize  of  bread,  or  the  rules  laid  down  by  law,  and  particularly  by  the 
statute  31  Geo.  II.  c.  29.  3  Geo.  III.  c.  11.  and  13  Geo.  III.  c.  62.  for  ascer- 
taining its  price  in  every  given  quantity,  is  reduceable  to  this  head  of  cheat- 
ing :  as  is  likewise  in  a  peculiar  manner  the  offence  of  selling  by  false  weights 
and  measures  ;  the  standard  of  which  fell  under  our  consideration  in  a  former 
volume.  The  punishment  of  bakers  breaking  the  assize,  was  anciently  to 
stand  in  the  pillory,  by  statute  51  Hen.  III.  c.  6.  and  for  brewers  (by  the 
same  act)  to  stand  in  the  tumbrel  or  dung-cart :  which,  as  we  learn  from 
doomsday  book,  was  the  punishment  for  knavish  brewers  in  the  city  of  Ches- 
ter so  earl}'  as  the  reign  of  Edward  the  Confessor.  "  Malam  cerevisiam  fa- 
ciens^  in  cathedra  ponobatur  sterc oris y  But  now  the  general  punishment  for 
all  frauds  of  this  kind,  if  indicted  (as  they  may  be)  at  common  law,  is  by  fine 
and  imprisonment :  though  the  easier  and  more  usual  way  is  by  levying  on  a 
sumrhary  conviction,  by  distress  and  sale,  the  forfeitures  imposed  by  the  sev- 
eral acts  of  parliament.  Lastly,  any  deceitful  practice,  in  cozening  another 
by  artful  means,  whether  in  matters  of  trade,  or  otherwise,  or  by  playing  with 
false  dice,  or  the  like,  is  punishable  with  fine,  imprisonment,  and  pillory.  And 
by  the  statutes  33  Hen.  VIII.  c.  1.  and  30  Geo.  II.  c.  24.  if  any  man  defrauds 
another  of  any  valuable  chattels  by  color  of  any  false  token,  counterfeit  letter, 
or  false  pretence,  or  pawns  or  disposes  of  another's  goods  without  the  consent 
of  the  owner,  he  shall  suffer  such  punishment  by  imprisonment,  fine,  pillory, 
transportation,  whipping,  or  other  corporal  pain,  as  the  court  shall  direct. — 4 
Blac.  Com.  157. 

Cheats,  which  are  punishable  by  the  common  law,  may  in  general  be  de- 
scribed to  be  deceitful  practices,  in  defrauding  or  endeavoring  to  defraud  an- 
other of  his  known  right,  by  means  of  some  artful  device,  contrary  to  the  j^ain 
rules  of  common  honesty  :  as  b}''  playing  with  false  dice,  or  by  causing  an 
illiterate  person  to  execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him 
in  words  different  from  those  in  which  it  was  written;  or  by  persuading  a 
woman  to  execute  writings  to  another,  as  her  trustee,  upon  an  intended  mar- 
riage, which  in  truth  contained  no  such  thing,  but  only  a  warrant  of  attorney 
to  confess  a  judgment,  or  by  suppressing  a  will,  and  such  like. — 1  Hatolc. 
188. 

It  seemeth  to  be  the  better  opinion,  that  the  deceitful  receiving  of  money 
from  one  man  to  another's  use,  upon  a  false  pretence  of  having  a  message  and 
order  to  that  purpose,  is  not  punishable  by  a  criminal  prosecution,  because  it 
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is  accompanied  with  no  manner  of  artful  contrivance,  but  wholly  depends  on 
a  bare  naked  lie  ;  and  it  is  said  to  be  needless  to  provide  severe  laws  for  such 
mischiefs,  against  which  common  prudence  and  caution  may  be  a  sufficient 
security. — 1  Hawk.  188. 

A  person  for  a  counterfeit  pass,  was  adjudged  to  the  pillory  and  fined. — 
Dalt.  c.  32. 

On  an  indictment  against  the  defendant,  a  miller,  for  changing  corn  deliv- 
ered him  to  be  ground,  and  giving  bad  corn  instead  of  it,  it  was  moved  to  quash 
the  same,  because  it  was  only  a  private  cheat,  and  not  of  a  public  nature.  It 
was  answered,  that  being  a  cheat  in  the  way  of  trade  it  concerned  the  public,- 
and  therefore  was  indictable.  And  the  court  was  unanimously  agreed  not  to 
quash  it.— T.  16.  G.  2.  K.  and   Wood.  Sess.  c.  v.  1. 

A  person  falsely  pretending  that  he  had  power  to  discharge  soldiers,  took 
money  of  a  soldier  to  discharge  him  :  and  being  indicted  for  the  same,  the 
court  held  the  indictment  to  be  good. — T.  3.  c.  Serlestead's  case  1.  Latch. 
202. 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not  punished  crim- 
inally (with  the  complaints  whereof  the  courts  of  equity  do  generally  abound,) 
so  there  are  other  frauds  which  in  a  special  case  may  not  be  helped  civilly, 
and  yet  shall  be  punished  criminally.  Thus,  if  a  minor  goes  about  the  town, 
and  pretending  to  be  of  age,  defrauds  many  persons  by  taking  credit  for  con- 
siderable quantities  of  goods,  and  then  insists  on  his  non-age  ;  the  persons  in- 
jured cannot  recover  the  value  of  their  goods,  but  they  may  indict  and  punish 
him  for  a  common  cheat.     Barl.  100. — Clay.  Jus.  75. 

If  any  person  by  false  representation  of  his  own  respectability,  wealth,  or 
mercantile  correspondence  and  connections,  shall  obtain  a  credit,  and  thereby 
defraud  any  person  or  persons,  of  any  money,  goods,  chattels,  or  any  other 
valuable  thing  :  or  if  any  person  shall  cause  or  procure  others  to  report  falsely 
of  his  honesty,  respectability,  wealth,  or  mercantile  character,  and  by  thus 
imposing  on  the  credulity  of  any  person  or  persons,  shall  obtain  a  credit,  and 
thereby  fraudulently  get  into  possession  of  goods,  wares,  or  merchandise,  or 
any  other  valuable  thing  or  things,  such  person  so  offending,  shall  be  deemed 
a  cheat  and  sivindler,  and  on  conviction,  shall  be  punished  by  fine,  or  impris- 
onment in  the  common  jail  of  the  county,  or  both  at  the  discretion  of  the  court ; 
and  such  person  shall  moreover  be  compelled  by  the  order  and  sentence  of  the 
court,  to  restore  to  the  party  injured  the  property  so  fraudulently  obtained,  if 
it  can  be  done. 

If  any  person  or  persons  shall  by  any  fraud  or  shift,  circumvention,  deceit, 
or  unlawful  trick  or  device,  or  ill-practice  whatever,  in  playing  at  cards,  dice, 
or  any  game  or  games,  or  in  or  by  bearing  a  share  or  part  in  the  stakes,  wages, 
or  adventures,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall 
play,  obtain  or  acquire  to  him  or  themselves,  or  to  any  other  or  others  any 
money,  or  other  valuable  thing  or  things  whatever,  such  person  or  persons  so 
offending  shall  be  indicted,  and  on  conviction,  shall  be  deemed  a>  cheat,  and  shall 
be  sentenced  to  pay  a  fine  0^  five  times  the  value  of  the  money  or  other  thing  so 
won,  as  aforesaid,  and  shall  also  be  imprisoned  in  the  common  jail  of  the  county, 
at  the  discretion  of  the  court. 

Any  baker  or  other  person  selling  bread  under  the  assize  established  by  the 
corporation  of  any  city,  town  or  village,  or  the  rules  laid  down  by  any  law,  shall 
be  deemed  a  cheat,  and  on  conviction  shall  be  punished  by  fine,  or  imprison- 
ment in  the  common  jail  of  the  county,  or  both,  at  the  discretion  of  the  court. 

If  any  person  shall  sell  by  false  weights  or  measures,  he  or  she  shall  be 
deemed  a  common  cheat,  and  on  conviction  shall  be  punished  by  fine,  or  impri- 
sonment in  the  common  jail  of  the  county,  or  both,  at  the  discretion  of  the 
court. — Prin.  Dig.  649. 
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Warrant, 

STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  James  Mackj 
Houston  County.  ^  one  of  the  justices  of  the  peace,  in  and  for  said 
county,  John  Doe,  of  said  county,  who,  being  duly  sworn,  deposeth 
and  saith,  that  on  the  tenth  day  of  Jlpril,  last  past,  one  Charles  Smith, 
of  Macon  county,  in  said  State,  in  the  county  aforesaid,  by  a  false  and 
privy  token,  {or  counterfoil  letter,  or  other  deceitful  practice,  as  the  case 
may  be,)  falsely  and  deceitfully  obtained,  and  got  into  his  hands  and 
possession,  a  certain  black  horse,  of  the  price  oi  fifty  dollars,  the  pro- 
perty of  him,  the  said  John  Doe,  from  him,  the  said  John  Doe, 

Sworn  to  and  subscribed,    ^ 
before  me,  this  May  1,  1846.  (  JOHN  DOE. 

James  Mack,  J.  P.         ^ 

STATE  OF  GEORGIA,  ^  To  John  Jacobs,  constable,  and  to  all  lawful 
.Houston  County.  ^  officers,  within  the  said  county. 
Whereas,  complaint  hath  been  made  before  me,  James  Mack,  one 
of  the  justices  of  the  peace,  in  and  for  said  county,  on  the  oath  of 
John  Doe,  that  on  the  tenth  day  of  April,  last  past,  one  Charles  Smithy 
of  Macon  county,  in  said  State,  in  the  county  aforesaid,  by  a  false  and 
privy  token  {or  counterfeit  letter,  or  other  deceitful  practice ,  as  the  case 
may  be,)  falsely  and  deceitfully,  obtained  and  got  into  his  hands  and 
possession,  a  certain  Black  Horse,  of  the  price  of  fifty  dollars,  the  pro- 
perty of  him,  the  said  John  Doe,  from  him,  the  said  John  Doe  :  These 
are,  therefore,  to  command  you,  forthwith,  to  bring  the  said  Charles 
Smith  before  me,  or  some  other  justice  of  the  peace,  for  said  county, 
to  answer  the  said  complaint,  and  further  to  be  dealt  with  according  to 
law. 

Given  under  my  hand  and  seal,  this  May  1,1846. 

James  Mack,  J.  P.  [L.  S.] 

Cmnmitment, 

STATE  OF  GEORGIA,  ^  James  Mack,  one  of  the  justices  of  the  peace^ 
Houston  GoMXiiY.  ^  ^qj.  g^^j^j  county,  to  the  keeper  of  the  com- 
mon jail,  of  the  county  aforesaid. 
Whereas,  Charles  Smith  late  of  the  county  of  Macon,  has  been  ar- 
rested, on  a  suspicion  of  a  cheat,  committed  by  him,  the  said  Charles 
Smith,  in  the  county  of  Houston,  on  the  tenth  day  of  April,  last  past, 
hy  a  false  and  privy  token,  (or  counterfeit  letter,  or  other  deceitful  prac- 
tice, as  the  case  may  be,)  falsely  and  deceitfully  obtained,  and  got  into 
his  hands  and  possession,  a  certain  black  horse,  of  the  price  of  fifty 
dollars,  the  property  of  John  Doe,  of  the  county  aforesaid  :  whereupon, 
the  said  Charles  Smith,  hath  been  duly  examined  by  me,  concerning 
the  same  ;  and  the  examination  before  me  taken,  doth  induce  a  strong 
presumption,  that  said  Charles  Smith  is  guilty  thereof.  And  upon 
such  examination  before  me,  he,  the  said  Charles  Smith,  hath  been,  by 
me,  required  to  give  security,  in  the  sum  of  three  hundred  dollars,  and 
two  securities,  each  in  the  sum  of  one  hundred  dollars,  for  his  personal 
appearance,  before  the  next  Superior  Court  of  law,  to  be  held  for  the 
county  of  Houston,  at  the  court-house,  at  Perry,  on  the  fourth  Monday 
in  October  next,  to  answer  the  said  charge ;  and  the  said  Charles  Smith 
having  failed  to  give  such  security  as  aforesaid,  these  are,  therefore,  to 
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command  you  to  receive  the  said  Charles  Smith  into  your  custody,  in 
the  said  jail,  there  to  remain  till  he  be  delivered  from  your  custody  by 
due  course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 


Recognizance  of  Witness  for  the  State, 

STATE  OF  GEORGIA, )       ^e  it  remembered,  that  on  the  first  day  of  May, 
Houston  Comty.       ^  in  the  year  of  our  Lord,  eighteen  hundred  and 
forty-six,  John  Doe,  of  Perry,  in  the  said   county,  came  before  me, 
James  Mack,  one  of  the  justices  of  the  peace,  of  and  in  the  said 
county,  and  did  acknowledge  himself  to  owe  to  his  excellency,  George 
W.  Crawford,  governor  of  this  State,  for  the  time  being,  and  his  suc- 
cessors in  office,  the  sum  of  five  hundred  dollars,  current  money  of  this 
State,  under  condition,  that  if  he  shall  personally  appear  before  the 
judge  of  the  Superior  Court,  at  the  next  Superior  Court,  to  be  holden  in 
and  for  the  county  of  Houston,  at  the  court-house,  at  Perry,  on  the 
fourth  Monday  in   October  next,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty -six,  then  and  there,  to  give  evidence  in  behalf  of 
the  State  against  Richard  Roe,  late  of  Macon  county,  who,  being  ar- 
rested attd  suspected  of  forgery,  is  now  committed  to  the  common  jail 
of  and  for  said  county,  then  this  recognizance  to  be  void  ;  otherwise, 
of  force. 

Taken  before  me,  the  day "] 

and  year  aforesaid.         I  JoHN   DoE.    [L.  S.] 

James  Mack,  J.  P.     J 

Recognizance  to  prosecute  and  give  evidence, 

STATE  OF  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of  May, 
Houston  County.  ^  {^  ^he  year  of  our  Lord,  eighteen  hundred  and 
forty-six,  John  Doe,  of  Perry,  in  said  county,  personally  came  before 
me,  James  Mack,  one  of  the  justices  of  the  peace,  of  and  in  the  said 
county,  and  acknowledged  himself  to  owe  to  his  excellency,  George 
W,  Crawford,  governor  of  said  State,  for  the  time  being,  and  his  suc- 
cessors in  office,  the  sum  of  five  hundred  dollars,  current  money  of  said 
State,  to  be  levied  of  his  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  the  said  State,  if  he,  the  said  John  Doe,  shall  fail  in  the 
condition  underwritten.  James  Mack,  J.  P.  [L.  S.] 

The  condition  of  the  above-written  recognizance  is  such,  whereas, 
one  Richard  Roe,  late  of  Macon  county,  was,  this  present  day,  brought 
before  the  justice  within  mentioned,  at  the  instance  of  the  above-bound 
John  Doe,  and  was,  by  him,  charged  with  the  offence  of  Assault  and 
Battery,  in  said  county  of  Houston,  and  thereupon  was  committed 
by  the  said  justice,  [for  want  of  hail,  or  who  has  heen  bailed,  as  the 
case  may  be,)  to  the  common  jail  for^  the  county  of  Houston,  If,, 
therefore,  the  said  John  Doe,  shall  and  do,  at  the  next  Superior  Court, 
to  be  held  for  the  said  county,  on  the  fourth  Monday  in  October,  in 
the  year  of  our  Lord,  eighteen  hundred  and  forty-six,  prefer,  or  cause 
to  be  preferred,  a  bill  of  indictment,  of  the  said  charge,  against  the 
said  Richard  Roe,  and  shall  then  also,  give  evidence  there,  concerning 
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the  same,  as  well  to  the  jurors  that  shall  then  inquire  of  the  said 
charge,  as  also  to  tliem  that  shall  pass  upon  the  trial  of  the  said  Rich- 
ard Roe,  that  then  this  recognizance  to  be  void  ;  or  else,  to  stand  in 
full  force  for  the  State. 


Warrant  for  a  Witness. 

STATE  OF  GEORGIA,  )  Personally  appeared  before  me,  James  Mack, 
Houston  Connty.  ^  q^q  Qf  the  justices  of  the  peace  in  and  for  said 
county,  John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  on 
the  tenth  day  of  April,  in  the  year  of  our  Lord,  eighteen  hundred 
and  forty-six,  he,  the  said  John  Doe,  at  Perry,  in  said  county,  was 
robbed  of  a  gold  watch,  of  the  price  of  fifty  dollars,  and  that  he  hath 
good  cause  to  believe,  that  Richard  Roe,  of  said  county,  is  a  material 
witness,  to  prove  by  whom  the  said  robbery  was  committed. 

Sworn  to  and  subscribed,     •\ 
before  me,  this  May  1,  1846.  C  JOHN  DOE. 

James  Mack,  J.  P.  j 

STATE  OF  GEORGIA,  ^  'Po  John  Jacobs,  one  of  the  constables  of  and  in 
Homto^i  County.       >      g^'^  county,  and  to  all  lawful  officers. 
Whereas,  oath  hath  been  made  before  me,  James  Mack,  one  of  the 
justices  of  the  peace,  of  and  in  the  said  county,  by  John  Doe, -that  he, 
the  said  John  Doe,  was  lately  robbed  of  a  gold  watch  of  the  price  of 
fifty  dollars,  and  that  he  hath  good  cause  to  believe,  that  Richard  Roe, 
of  said  county,  is  a  material  witness,  to  prove,  by  whom  the  said  rob- 
bery  was  committed  :  These  are,  therefore,  to  require  you,  to  cause  the 
said  Richard  Roe,  forthwith,  to  come  before  me,  to  give  such  informa- 
tion and  evidence  as  he  knoweth,  concerning  the  said  offence ;  and 
that  such  further  proceedings  may  be  had  thereon,  as  to  the  law  doth 
appertain. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Warrant  for  Escape, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  one  of  the  justices  of 
Houston  County.  ^  ^j^^  peace,  in  and  for  said  county,  personally, 
came  John  Doe,  of  said  county,  who  being  duly  sworn,  deposeth  and 
saith,  that  on  the  tenth  day  of  April,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty-six,  Richard  Roe  was  in  custody,  in  the  common 
jail  of  this  county,  charged  in  execution,  at  the  suit  of  John  Stiles,  for 
the  sum  of  one  hundred  dollars,  which  execution  issued  from  the  superior 
court  for  said  county  ;  and  that,  on  the  said  day  and  year,  the  said 
Richard  Roe  escaped  from  said  jail,  and  went  at  large,  the  said  exe- 
cution being  unpaid. 

Sworn  to  and  subscribed,    a 
before  me,  this  May  1, 1846.  (  JOHN  DOE. 

James  Mack,  J.  F.         j 

STATE  OF  GEORGIA  )  Jcf''^^s  Mack,  Esq.,  one  of  the  justices  of  the  peace, 
rr    .     r.     .  ^      foi"  the  Said  county,  to  all  sheriffs,  bailiffs  and 

Houston  County.         L  ,  ,  •  i  •       i  •    r-. 

)      constables,  within  this  State. 
Whereas,  John  Doe,  hath  made  oath  before  me,  that  on  the  tenth 
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day  of  April,  last  past,  Richard  Roe  was  m  custody,  in  the  common 
jail  of  this  county,  charged  in  execution,  at  the  suit  of  John  Stiles,  for 
the  sum  of  one  hundred  dollars,  which  execution  issued  from  the  superior 
court,  for  said  county  ;  and  that,  on  the  day  and  year  aforesaid, 
the  said  Richard  Roe  escaped  from  said  jail,  and  went  at  large,  the 
said  execution  being  unpaid :  You  are,  therefore,  hereby  com- 
manded, that  every  of  you,  in  your  respective  counties,  make  diligent 
search  for  the  said  Richard  Roe,  and  him  having  found,  that  you  seize 
and  arrest,  and  forthwith  convey  to  the  common  jail  of  your  county, 
and  him  deliver  to  the  sheriff  thereof,  to  be  by  him  therein  detained, 
in  safe  and  secure  custody,  until  he  shall  thence  be  discharged,  by 
due  course  of  law.  And  in  case  the  said  Richard  Roe  be  arrested,  then 
do  you,  the  said  sheriff,  who  shall  receive  him  into  your  custody, 
make  known  to  the  superior  court,  of  this  county  of  Houston,  at  the 
court  thereof,  to  be  held  next  after  the  said  arrest,  how  this  warrant 
shall  have  been  executed.     Herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.   [L.  S.] 

Note. — If  the  person  was  in  jail,  on  charge  of  any  criminal  offence,  and  escape,  state 
whatever  offence  it  is,  instead  of  the  above, — Clay.  Jus.  377. 


Felony, 

STATE  OF  GEOHGIA,  ^  Personally  appeared  before  me,  James  Mack, 
Houston  County.  ^  one  of  the  justices  of  the  peace,  for  said  county, 
John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  this  present 
day,  divers  goods  of  him,  the  said  John  Doe,  to  wit,  one  piece  of  linen, 
&c.,of  the  price  of  five  dollars,  have  feloniously  been  stolen,  taken  and 
carried  away,  from  the  house  of  him,  the  said  John  Doe,  at  Perry,  in 
said  county,  and  that  he  hath  just  cause  to  suspect,  and  doth  suspect, 
that  Richard  Roe,  late  of  said  county,  feloniously  did  steal,  take  and 
carry  away,  the  same. 

Sworn  to  and  subscribed,     ") 
before  me,  this  May  1, 1846.  >  JOHN  DOE. 

James  Mack,  J.  P.  j 

STATE  OF  GEORGIA,  ^  To   John  Jacobs,  Constable,   or  to   any  lawful 

Houston  County.        ^      officer,  of  Said  county. 

Whereas,  John  Doe,  of  Perry,  in  said  county,  hath  this  day  made 

complaint  upon  oath,  before  me,  James  Mack,  one  of  the  justices  of  the 

peace,  for  the  county  aforesaid,  that  this  present  day,  divers  goods,  of 

him,  the  said  John  Doe,  to  wit,  one  piece  of  linen,  &c.,  of  the  price  of 

five  dollars,  have  feloniously  been  stolen,  taken  and  carried  away,  from 

the  house  of  him,  the  said  John  Doe,  at  Perry,  in  said  county,  and  that 

he  hath  just  cause  to  suspect,  and*  doth  suspect,  that  Richard  Roe,  late 

of  the  said   county,  feloniously  did  steal,  take  and  carry  away,  the 

same  :  These  are,  therefore,  to  command  you,  to  take  the  body  of  the 

said  Richard  Roe,  and  bring  him  before  me,  or  some  other  justice  of  the 

peace  for  said  county,  to  answer  the  complaint  in  the  premises,  as  the 

law  directs.     Herein  fail  not.        ^ 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 
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Simple  theft  or  larceny  is  the  wrongful  and  fraudulent  taking  and  carrying 
away  by  any  person,  of  the  personal  goods  of  another,  with  intent  to  steal  the 
same. — Prin.  Dig.  628. 

Theft  or  larceny  from  the  person,  as  distinguished  from  robbery,  before 
described,  is  the  wrongful  and  fraudulent  taking  of  money,  goods,  chattels, 
or  effects,  or  any  article  of  value  from  the  person  of  another,  privately,  with- 
out his  knowledge,  in  any  place  whatever  with  intent  to  steal  the  same. — 
JPrin.  Dig.  630. 

Larceny  from  the  house,  is  the  breaking  or  entering  any  housfe  with  an  intent 
to  steal,  or,  after  breaking  or  entering  said  house,  stealing  therefrom  any  money, 
goods,  chattels,  wares,  merchandise,  or  any  thing  or  things  of  value  whatever. — 
Prin.  Dig.  630. 

Any  officer,  servant,  or  other  person  employed  in  any  public  department, 
station,  or  office  of  government  of  this  State,  or  any  county,  town,  or  city  of 
this  State,  or  in  any  bank  or  other  corporate  body  in  this  State,  or  any  presi- 
dent, director  or  stockholder  of  any  bank,  or  other  corporate  body  in  this  State, 
who  shall  embezzle,  steal,  secrete,  or  fraudulently  take  and  carry  away  any 
money,  gold  or  silver  bullion, "note  or  notes,  bank  bill  or  bills,  bill  or  bills  of  ex- 
change, warrant  or  warrants,  bond  or  bonds,  deed  or  deeds,  draft  or  drafts, 
check  or  checks,  security  or  securities  for  the  payment  of  money,  or  delivery 
of  goods,  or  other  things,  lease,  will,  letter  of  attorney,  or  other  sealed  instru- 
ment, or  any  certificate  or  other  public  security  of  the  State  for  the  payment 
of  money,  or  any  receipt,  acquittance,  release  or  discharge  of  any  debt,  suit,  or 
other  demand,  or  any  transfer  or  assurance  of  money,  stock,  goods,  chattels,  or 
other  property,  or  any  day-book,  or  other  book  of  accounts,  or  any  agreement 
or  contract  whatever,  such  person  so  offending  shall,  on  conviction,  be  punish- 
ed by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less  than 
two  years,  nor  longer  than  seven  years. 

If  any  factor,  commission-merchant,  warehouse-keeper,  wharfinger,  wagoner, 
stage-driver,  or  other  common  carrier  on  land  or  water,  or  any  other  bailee 
with  whom  any  money,  bank  bill  or  bills,  note  or  notes,  bill  or  bills  of  ex- 
change, draft  or  drafts,  check  or  checks,  bond  or  bonds,  or  other  security  or 
order  for  the  payment  of  money,  or  other  valuable  thing,  or  any  cotton,  corn, 
or  other  produce,  goods,  wares,  or  merchandise,  or  any  other  thing  or  things 
of  value,  are  or  may  be  intrusted  or  deposited  by  any  person,  shall  fraudulently 
convert  the  same,  or  any  part  thereof,  or  the  proceeds  of  any  part  thereof  to 
his  or  her  own  use,  or  otherwise  dispose  of  the  same,  or  any  part  thereof,  with- 
out the  consent  of  the  owner  or  bailor,  and  to  his  or  her  injury,  and  without 
paying  to  such  owner  or  bailor,  on  demand,  the  full  value  or  market  price 
thereof ;  or  if,  after  a  sale  of  any  of  the  said  articles,  with  the  consent  of  the 
owner  or  bailor,  such  person  shall  fraudulently,  and  without  the  consent  of  the 
said  owner  or  bailor,  convert  the  proceeds  thereof,  or  any  part  of  the  proceeds 
to  his  or  her  own  use,  and  fail  or  refuse  to  pay  the  same  over  to  such  owner 
or  bailor,  on  demand,  every  such  person  so  offending  shall,  on  conviction,  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not  legs 
than  two  years,  nor  longer  than  seven  years. 

If  any  person  employed  as  a  clerk,  agent  or  servant,  or  in  any  other  character 
or  capacity  in  any  store,  warehouse,  counting-room,  e:§:change-office,  shop,  or 
other  place  of  trade,  traffic  or  exchange,  where,  from  the  nature  of  the  business 
or  employment,  it  is  necessary  or  usual  to  intrust  to  such  person  any  goods, 
wares  or  merchandise,  cotton,  corn,  or  other  produce,  money,  notes,  bills  of  ex- 
change, bank  notes,  checks,  drafts,  orders  for  payment  of  money,  or  other  valua- 
ble thing,  or  any  other  thing  or  article  of  value,  shall  fraudulently  take  and  carry 
away,  or  convert  to  his  own  use,  or  otherwise  dispose  of  any  of  the  said  goods, 
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wares  or  mercliandise,  cotton,  corn,  or  other  produce,  money,  notes,  bills  of  ex- 
change, bank  notes,  chect^s,  drafts,  orders,  or  other  thing  or  things  of  value  thus 
intrusted  to  him,  or  committed  to  his  charge,  to  the  injury,  and  without  the 
consent  of  the  owner  thereof,  or  person  thus  intrusting  him,  such  person  so  of- 
fending shall,  on  conviction,  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  any  time  not  less  than  one  year,  nor  longer  than  five  years. 

If  any  person  who  has  been  intrusted  by  another  with  any  money,  note  or 
notes,  biJl  or  bills  of  exchange,  bond  or  bonds,  check  or  checks,  dra^  or  drafts, 
bank  note  or  notes,  order  or  orders  for  the  payment  of  money,  or  other  valua- 
ble article  or  thing,  or  any  cotton,  corn,  or  other  produce,  goods,  wares  or  mer- 
chandise, horse  or  horses,  mule  or  mules,  cattle,  sheep,  goats,  hogs,  or  other 
article  or  articles  of  value,  for  the  purpose  of  applying  the  same  for  the  use  or 
benefit  of  the  person  to  whom  they  belong,  or  the  person  delivering  them,  or 
any  of  them,  or  for  the  purpose  of  collecting  the  money  or  other  thing  due  on 
any  such  note  or  notes,  bill  or  bills  of  exchange,  bond  or  bonds,  checker 
checks,  draft  or  drafts,  bank  note  or  notes,  or  order  or  orders,  and  pa^'ing  the 
proceeds  thereof  over  to  the  owner  or  other  person  so  intrusting  or  delivering 
the  same  ;  or  for  the  purpose  of  selling  such  cotton,  corn,  or  other  produce, 
goods,  wares  or  merchandise,  horse  or  horses,  mule  or  mules,  cattle,  sheep, 
goats,  hogs,  or  other  valuable  article,  and  paying  over  the  proceeds  of  slich 
sale  to  the  owner,  or  other  person  so  intrusting  or  delivering  the  said  article  or 
articles,  shall  fraudulently  convert  the  said  article  or  articles,  or  any  of  them, 
or  the  money  or  other  thing  arising  from  the  sale  or  collection  of  any  of  them 
to  his  or  her  own  use,  or  shall  otherwise  dispose  of  them,  or  any  of  them,  to 
the  injury,  and  without  the  consent  of  the  owner,  or  other  person  so  intrusting 
or  delivering  them,  and  without  paying  to  such  owner,  or  person  intrusting  or 
delivering  the  same,  the  full  value  or  market  price  thereof,  such  person  so  of- 
fending shall,  on  conviction,  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  any  time  not  less  than  one  year,  nor  longer  than  five  years. — 
Frin.  Dig.  631. 

Rape  is  the  carnal  knowledge  of  a  female,  forcibly  and  against  her  will. 

Rape  shall  be  punished  by  an  imprisonment  at  labor  in  the  penitentiary,  for 
a  term  not  less  than  two  years,  nor  longer  than  twenty  years. 

An  assault  with  intent  to  commit  a  rape  shall  be  punished  by  an  imprison- 
ment at  labor  in  the  penitentiary,  for  a  term  not  less  than  one  year,  nor  longer 
than  five  years. — Friii.  Dig.  625. 

Warrant, 
STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  James  Mack, 
Houston  County.  ^  ^^^  ^^  ^^^  justices  of  the  •peace,  in  and  for  said 
county,  Betsey  Claybank,  spinster,  of  the  said  county,  who  being  duly 
sworn,  saith,  that  John  Doe,  late  of  said  county,  on  the  tenth  day  of 
April,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty -six,  at 
Perry,  in  the  county  aforesaid,  on  and  upon  the  said  Betsey  Clayhank, 
violently  and  feloniously  did  make  an  assault,  and  her,  the  said  Betsey 
Clayhank,  against  the  will  of  her,  the  said  Betsey  Clayhank,  then  and 
there,  feloniously  ravished  and  carnally  knew. 

Swora  to  and  subscribed,  )  her 

before  me,  this  May  1, 1846.  V  BETSEY  X    CLAYBANK. 

James  Mack,  J.  P.  j  mark. 

STATE  OF  GEORGIA,  i  To  John  Jacobs,  Constable,  or  to  some  other  law- 
HomtonCouniy.        ^      f^^j  officer,  to  execute  and  return. 
Forasmuch,  as  Betsey  Clayhank,  spinster,  of  said  county,  hath  com- 
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plained  on  oath  before  me,  James  Mack,  one  of  the  justices  of  the  peace, 
of  the  said  county,  that  John  Doe,  late  of  said  county,  on  the  tenth  day 
of  April,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty-six,  at 
Perry,  in  the  county  aforesaid,  on  and  upon  the  said  Betsey  Clayhank, 
violently  and  feloniously  did  make  an  assault,  and  her,  the  said  Bet- 
sey Clayhank,  against  the  will  of  her,  the  said  Betsey  Clayhank,  then 
and  there,  feloniously  ravished  and  carnally  knew.  These  are,  there- 
fore, to  command  you  to  make  diligent  search  for  the  said  John  Doe, 
and  he  being  found,  that  you  bring  him  before  me,  or  some  other  jus- 
tice of  the  peace  for  the  said  county,  to  be  examined  touching  the  pre- 
mises, and  to  be  otherwise  dealt  with  according  to  law. 
Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 


Recognizance  with  Sureties, 

STATE  OF  GEORGIA,  i      ge  it  remembered,  that  on  ihe.  first  day  of  May, 
Houston  Connty.        ^  j^^  ^^^  ^^^^  ^^  ^^^  Lord,  eighteen  hundred  and 

f my -six,  John  Doe,  principal,  of  said  county,  Richard  Roe,  of  said 
county,  and  Charles  Smith,  securities,  of  said  county,  personally  came 
before  me,  James  Mack,  one  of  the  justices  of  the  peace,  for  the  county 
aforesaid,  and  acknowledge  themselves  to  owe  to  his  excellency 
George  W,  Crawford,  governor  of  said  State  for  the  time  being,  and 
his  successors  in  office,  that  is  to  say,  the  said  John  Doe,  ihej^sum  of  one 
hundred  dollars,  and  the  said  Richard  Roe  and  Charles  Smith,  each  the 
sum  of  fifty  dollars,  separately,  of  good  and  lawful  money  of  said 
State,  to  be  made  and  levied  of  their  goods  and  chattels,  lands  and 
tenements,  respectively,  to  the  use  of  the  said  State,  if  the  said  John 
Doe  shall  make  default  in  the  condition  hereon  endorsed,  {or  hereunder 
written.)  [Insert  whatever  condition  the  nature  of  the  charge  may  re- 
quire.^ 

Acknowledged  before  me, 

James  Mack,  J.  P.  [L.  S.] 


Recognizance  without  Sureties, 
state  of  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of  May, 
Houston  County.  J^  ij^  the  year  of  our  Lord,  eighteen  hundred  and 
forty-six,  John  Doe,  of  said  county,  personally  came  before  me,  James 
Mack,  one  of  the  justices  of  the  peace,  for  the  said  county,  and  acknow- 
ledged himself  to  owe  to  his  excellency  George  W,  Crawford,  governor 
of  said  State  for  the  time  being,  and  his  successors  in  office,  the  sum  of 
one  hundred  dollars,  of  good  and  lawful  money  of  said  State,  to  be 
made  an'd  levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the 
use  of  the  said  State,  if  he  the  said  Johii  Doe  shall  fail  in  the  condition 
underwritten  (or  endorsed,)    [Insert  the  condition  required  by  the  charge.^ 

Acknowledged  before  me, 

James  Mack,  J.  P.   [L.  S.] 


The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and 
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no  warrant  shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirm- 
ation, and  particularly  describing  the  place  to  be  searched  and  the  persons  or 
things  to  be  seized. — Amend.  Con.  U.  S. — Frin.  Dig.  900. 

Upon  search-warrants  fegularly  granted,  and  specially  directed,  it  seems  to 
be  settled,  that  after  the  proper  precautions  the  house  to  be  searched  may  be 
broken  open,  and  whether  the  property  is  found  there  or  not,  the  officer  will 
be  excused.  A  distinction  seems  to  have  been  made,  though  never  distinctly 
recognized,  as  far  as  respects  criminal  proceedings,  that  the  officer  would  be 
justified,  or  not,  according  to  the  event  of  his  search,  but  as  all  persons  who 
act  bona  fide  under  a  warrant,  are  now  protected  from  any  liabilities  resulting 
from  its  having  been  improperly  framed,  this  idea  could  not  now  be  supported. 
It  appears,  however,  that  the  party  maliciously  procuring  a  search-warrant 
is  answerable  to  the  person  aggrieved  in  an  action  on  the  case.  As  warrants 
to  search  "  all  suspected  piaces"4are  illegal,  unless  when  they  are  issued 
under  the  provision  of  the  particular  statutes  hereafter  considered,  it  seems 
that  a  constable  breaking  open  doors  under  the  color  of  their  authority  cannot 
be  justified.  The  general  doctrine,  therefore,  to  be  adduced  from  all  the  books 
relative  to  search-warrants,  is,  that  if  they  are  altogether  illegal,  the  officer 
cannot  be  justified,  but  that  if  they  are  legal  in  form,  though  improM*ly 
granted,  he  may  safely  break  open  the  doors  to  execute  them,  whetheHffis 
search  succeeded,  or  the  charge  be  malicious  or  mistaken. — 1  Chit.  Grim. 
Law^  57. 

A  justice  cannot  upon  a  bare  surmise  make  a  warrant  to  break  a  man's 
house  to  search  for  a  felon  or  for  stolen  goods,  for  it  would  be  very  incon- 
venient that  it  should  be  in  the  power  of  any  justice  of  the  peace,  or  any  other 
whosoever,  upon  a  bare  suggestion  to  break  the  house  of  any  person  he 
pleased,  either  by  night  or  by  day,  upon  such  surmise. 

But  if  complaint  be  made  on  oath  of  goods  stolen,  and  that  the  deponent 
suspects  the  goods  are  in  such  a  house,  and  will  show  good  cause  of  his  sus- 
picion, the  justice  may  grant  a  warrant  to  search  in  such  suspected  places  as 
are  particularly  mentioned  in  his  warrant,  and  to  attach  the  goods  and  the 
party  in  whose  custody  they  are  found,  and  bring  them  before  him  or  some 
other  justice  to  be  examined,  and  to  abide  such  order  thereupon  as  shall  be 
a2;reeable  to  law. 

And  it  is  most  proper  that  even  such  a  warrant  should  be  executed  in  the 
day-time,  though  not  absolutely  necessary  that  it  should. 

If  the  door  be  shut,  and  if  the  stolen  goods  be  in  the  house,  the  officer  may 
break  open  the  door  if  after  demand  it  be  refused  to  be  opened. 

If  the  goods  be  not  in  the  house,  yet  the  officer  is  justifiable,  but  he  that 
made  the  suggestion  is  punishable,  for  as  to  him  the  breaking  open  the  door 
is  lawful  or  unlawful,  according  to  the  event,  to  wit,  lawful  if  the  goods  are 
there,  unlawful  if  not  there. 

As  to  the  goods  brought  before  the  justice,  if  it  appear  they  were  not 
stolen,  they  are  to  be  restored  to  the  possessors.  If  it  appear  they  were 
stolen,  they  shall  be  deposited  in  the  hands  of  the  sheriflf  or  constable,  to  the 
end  the  party  robbed  may  proceed,  by  indicting  and  convicting  the  offender  to 
have  restitution. 

As  to  the  party  having  the  goods,  if  not  stolen,  he  is  to  be  discharged.  If 
stolen  not  by  him,  but  by  another  that  sold  or  delivered  them  to  him,  if  it  ap- 
pears he  was  ignorant  they  were  stolen,  he  may  be  bound  over  as  a  witness 
against  him  that  sold  them.  If  it  appears  he  knew  they  were  stolen,  he 
m»st  be  committed  or  bound  over  to  answer  the  felony  to  the  proper  court. — 
Clay.  Jus.  302. 

So  also  he  may  issue  search-warrants  upon  proper  cause  shown  upon  oath, 


384  JUSTICE    OF    THE    PEACE. 

to  search  for  stolen  goods,  but  the  particular  place  must  be  specially  set  forth, 
for  a  general  warrant  to  search  all  places  is  illegal,  4  Blac.  Com.  291,  2  H. 
H.  113,150.  And  the  goods  must  be  particularly  described  in  the  warrant. 
Such  warrant  will  authorise  the  constable  to  bring  the  goods,  if  he  find  them ; 
and  also  the  person  on  whose  premises,  or  in  whose  possession  they  are 
found,  before  the  justice,  to  be  dealt  with  as  the  law  directs.  See  4  Bur. 
Jus.  131,  132  ;  see  4  Art.  Amen.  Con.  U.  S.—Prin.  Dig,  900.— Schley  D. 
121.  n. 

Warrant, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  one  of  the  justices  of 
Houston  County.  ^  the  peacB  in  and  for  saidi  county,  in  person  came 
John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  the  follow- 
ing goods,  to  wit,  07ie  piece  Hollaiid,  4^.,  of  the  price  oi  five  dollars, 
hav^e  within  two  days,  last  past,  by  some  person  or  persons  unknown, 
been  feloniously  stolen,  taken,  and  carried  away,  out  of  the  house  of 
the  said  John  Doe,  at  Perry,  in  the  county  aforesaid  ;  and  that  the  said 
John  Doe  hath  probable  cause- to  suspect,  and  doth  suspect,  that  the 

t  goods,  or  part  thereof,  are   concealed  in  the  dwelling  house  of 
ard  Roe,  in  the  said  county. 
»mto  and  subscribed,  i 
before  me,  this  May  1, 1846.  [  JOHN  DOE. 

James  Macky  J.  P.  ^ 

STATE  OF  GEORGIA,  ^  To  John  Jacobs,  constable,  or  any  other  lawful 
Houston  County.       ^      officer,  of  said  county. 

Whereas,  it  appears  to  me,  James  Mack,  one  of  the  justices  of  the 
peace  of  and  for  the  said  county,  by  the  information,  on  oath,  of  John 
Doe,  of  Perry,  in  the  said  county,  that  the  following  goods,  to  wit, 
0716  piece  Holland,  ^c,  of  the  price  of  five  dollars,  have,  within  two 
days,  last  past,  by  some  person  or  persons  unknown,  been  feloniously 
stolen,  taken,  and  carried  away,  out  of  the  house  of  the  said  John  Doe, 
at  Perry,  in  the  county  aforesaid,  and  that  said  Joh7i  Doe  hath  probable 
cause  to  suspect,  and  doth  suspect,  that  the  said  goods,  or  part  thereof, 
are  concealed  in  the  dwelling  house  of  Richard  Roe,  at  Perry,  in  the 
said  county  :  These  are,  therefore,  in  the  name  of  the  State,  to  au- 
thorise and  require  you,  with  proper  and  necessary  assistants,  to  enter 
in  the  day  time  into  the  said  dwelling  house  of  the  said  Richard  Roe,  at 
Perry,  in  the  county  aforesaid,  and  there  diligently  to  search  for  the 
said  goods  ;  and  if  the  same,  or  any  part  thereof,  shall  be  found  upon 
such  search,  that  you  bring  the  goods,  so  found,  and  also  the  body  of 
the  said  Richard  Roe,  before  me,  or  some  other  justice  of  the  peace  of 
the  said  county,  to  be  disposed  of  and  dealt  with  according  to  law. 

Given  at   Perry,  in  the  said  county,  under  my  hand  and  seal,  this  May  first, 

eighteen  hundred  and  forty-six. 

James  Mack,  J.  P.  [L.  S.] 


Idleness  in  any  person  whatsoever  is  also  a  high  offence  against  the  public 
economy.  In  China  it  is  a  maxim,  that  if  there  be  a  man  who  does  not  work, 
or  a  woman  that  is  idle,  in  the  empire,  somebody  must  suffer  cold  or  hunger ; 
the  produce  of  the  lands  not  being  more  than  sufficient,  with  culture,*  to 
maintain  the  inhabitants ;  and  therefore,  though  the  idle  person  may  shift  off 
the  want  from  himself,  yet  it  must  in  the  end  fall  somewhere.     The  court  also 
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of  Areopagus  at  Athens,  punished  idleness,  and  exerted  a  right  of  examining 
every  citizen,  in  what  manner  he  spent  his  time ;  the  intention  of  which  was, 
that  the  Athenians  knowing  they  were  to  give  an  account  of  their  occupations, 
should  follo\f  only  such  as  were  laudable,  and  that  there  might  be  no  room 
left  for  such  a  slived  by  unlawful  arts.  The  civil  law  expelled  all  sturdy 
vagrants  from  the  city  :  and,  in  our  own  law,  all  idle  persons  or  vagabonds, 
w^hom  our  ancient  statutes  describe  to  be  "  such  as  wake  on  the  rtight  .and 
sleep  on  the  day,  and  haunt  customable  taverns,  and  ale-houses,  and  routs  about; 
and  no  man  wot  from  whence  they  came,  ne  wither  they  go  ;"  or  suc^  as  are 
more  particularly  described  by  statute  17  Geo.  II.  c.  5,  and  divided  into  three 
classes,  idle  and  disorderly  persons,  rogues  and  vagabonds,  and  incorrigible 
Togxies  ; — all  these  are  offenders  against  the  good  order,  and  blemishes  in  the 
government  of  any  kingdom.  They  are,  therefore,  all  punished  by  the 
statute  last  mentioned  ;  that  is  to  say,  idle  and  disorderly  persons  with  one 
month's  imprisonment  in  the  house  of  correction  ;  rogues  and  vagabonds  with 
whipping  and  imprisonment  not  exceeding  six  months  ;  and  incorrigible 
rogues  with  the  like  discipline  and  confinement,  not  exceeding  two  years; 
the  breach  and  escape  from  which  confinement  in  one  of  an  inferior  class,  ranks 
him  among  incorrigible  rogues;  and  in  a  rogue  (before  incorrigible)  ma^j^ 
him  a  felon,  and  liable  to  be  transported  for  seven  years. — 4  Blac,  Com.  l|!5. 

If  any  person  shall  be  apprehended,  having  upon  him  or  her,  any  pick-lock, 
key,  crow,  bit,  or  other  instrument,  with  intent  to  break  and  enter  into  anv 
dwelling-house,  ware-house,  store,  shop,  coach-house,  stable,  or  out-house,  in 
order  to  steal  or  commit  any  other  crime  ;  or  shall  have  upon  him  any  pistol, 
hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  with  intent  to  commit  a 
crime  on  any  person,  which,  if  committed,  would  be  punished  by  death,  or 
confinement  in  the  penitentiary :  or  shall  be  found  in  or  upon  any  dwelling- 
house,  ware-house,  store,  shop,  coach-house,  stable,  or  out-house,  with  intent 
to  steal  any  goods  or  chattels,  every  such  person  shall  be  deemed  a  rogue  and 
vagabond,  and  on  conviction,  shall  be  punished  by  confinement  and  labor  in 
the  penitentiary  for  any  time  not  less  than  one  year,  nor  longer  than  five  years, 
or  by  imprisonment  in  the  common  jail  of  the  county,  at  the  discretion  of  the 
c<^urt. — Prin,  Dig.  647. 

3.  That  any  person  now  within  the  limits  of  this  iState,  or  that  may  here- 
after come  within  the  same,  who  may  have  been  found  guilty  of  any  felonious 
crime  prior  to  his  coming  within  this  State,  so  far  as  to  have  been  committed 
to  jail  for  the  same,  or  to  have  been  bound  in  a  recognizance  to  appear  before 
any  court  of  record  for  further  trial,  and  has  since  broke  jail  or  from  the  custody 
of  the  officer,  or  have  forfeited  their  recognizance,  and  fled  from  the  laws  of 
the  State  where  the  crime  was  committed  and  done,  in  any  such  case  the  said 
person  or  persons  shall  be  deemed  and  adjudged  vagrants,  and  subject  to  all 
the  pains  and  penalties  expressed  in  this  law,  and  shall  be  confined  in  jail  until 
applied  for  by  the  executive  authority  of  the  State  where  the  crime  was  com- 
mitted, or  until  the  executive  of  this  State  shall  find  it  convenient  to  send  such 
offender  or  offenders  under  a  safe  guard  to  the  State  where  the  crime  was 
committed  and  done. — Act  of  178S  ;    Prin.  Big.  SS6. 

Warrant, 

STATE  OF  GEORGIA,  ^  Before  me,  James  Mack,  one  of  the  justices  of 
Hmston  County.  ^  the  peace,  ill  and  for  said  county,  in  person  ap- 
peared John  Doe,  who  being  swoin,  saith  that  Richard  Roe  is  a  person 
who  has  no  apparent  means  of  subsistence,  and  neglects  applying  him- 
self to  any  honest  calling,  but  is  now  seen  wandering  about,  within  the 
limits  of  this  county,  though  able  to  work  and  support  himself  in  a  re- 
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putable  way,  endeavoring  to  maintain  himself,  by  gaming  and  other 
undue  means,  leading  an  idle,  immoral,  profligate  course  of  life. 

Sworn  to  and  subscribed,      )  .^ 

before  me,  this  May  1,  1846.  i  JOHN  DOE. 

James  Mack,  J.  P  ^ 

STATE  OF  GEORGIA, -i  To  John  Jacobs^  Constable,  or  any  other  lawful 
Houston,  County.       ^      officer  to  execute. 

Forasmuch,  as  John  Doe,  of  this  county,  hath  made  oath  before  me, 
James  Mack,  one  of  the  justices  of  the  peace,  of  and  for  the  said  county, 
that  Richard  Roe  is  a  person  who  has  no  apparent  means  of  subsist- 
ence, and  neglects  applying  himself  to  any  honest  calling,  but  is  now 
seen  wand^ing  about  within  the  limits  of  this  county,  though  able  to 
work  and  support  himself  in  a  reputable  way,  endeavoring  to  maintain 
himself  by  gaming  and  other  undue  means,  leading  an  idle,  immoral, 
profligate  course  of  life :  These  are,  therefore,  to  command  you  to 
bring  the  said  Richard  Roe  before  me,  or  some  other  justice  of  the  peace j 
for  the  said  county,  to  be  examined  touching  the  premises,  and  to  be 
fl|herwise  dealt  with  as  the  law  directs. 
Given  under  my  hand  and  seal,  this  first  day  of' May ,  eighteen  hundred 

and  forty -six. 

James  Mack,  J.  P.   [L.  S.] 

Mittimus  for  ivant  of  security  for  good  behavior, 
STATE  OF  GEORGIA,  1  gy  James  Mack,  one  of  the  Justices  of  the  Peace, 
Houston  County.  ^  of  and  for  the  said  county. 
To  the  keeper  of  the  common  jail  of  the  said  county — greeting  : 
Whereas,  Richard  Roe  hath  been  complained  against,  by  John  Doe, 
as  a  vagrant,  and  as  a  person  who  hath  no  apparent  means  of  subsist- 
ence, and  who  neglects  applying  himself  to  any  honest  calling,  but 
wanders  about,  though  able  to  work  and  support  himself,  in  a  reput- 
able way,  and  endeavors  to  maintain  himself  by  gaming,  or  other  un- 
due means ;  leading  an  idle,  immoral,  and  profligate  course  of  life ; 
and  thereupon,  the  said  Richard  Roe  hath  been  brought  before  me  and 
hath  been  examined,  and  proofs  heard,  by  and  before  me,  concerning 
the  premises  ;  and  upon  such  proofs,  I,  the  said  justice,  have  been  con- 
vinced of  the  truth  of  the  said  charge,  and  have  required  the  said 
Richard  Roe  to  provide  and  produce  sureties  for  his  good  behavior  and 
future  industry,  in  the  sum  of  five  hundred  dollars,  and  he,  the  said 
Richard  Roe,  hath  refused  and  neglected  to  produce  the  same.  These 
are,  therefore,  to  command  )^ou  to  receive  into  your  jail  the  said 
Richard  Roe,  for  the  crime  aforesaid,  there  to  remain  until  he  gives 
security  for  his  good  behavior  and  future  ir^dustry,  and  upon  failure  so 
to  do,  until  the  next  superior  court  for  saijd  county,  then  and  there  to 
answer  the  aforesaid  charge,  according^^b  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Bench  Warrant,  " 

STATE  OF  GEORGIA,  ^  To  all  and  singular  the  sheriffs,  constables,  and 
HmittonConxay.        ^      coroners  of  this  State — greeting: 
Whereas,  ^t  the  April  term,  eighteen  hundred  and  forty -six,  of  the 
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Superior  (5ourt  of  saitl  county,  the  grand  jurors  did  find  a  bill  of  indict- 
ment against  John  Doe,  of  said  county,  for  the  offence  of  Assault  and 
Battery:  these  are,  therefore,  to  command  you,  and  each  of  you,  in 
tk^tnLiine  of  tlie  State,  to  apprehend  the  said  John  Doe,  and  bring 
him  before  me,  or  some  other  justice  of  the  peace,  to  be  dealt  with  as 
the  law  directs  :  herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

Hugh  Burns,  J.  S.  C.  [L.  S.] 
John  Carbot,  SoL  Gen, 

Note. — When  the  accused  person  is  arrested,  with  the  above  kind  of  warrant,  the  Justice 
of  the  Peace  before  whom  he  is  brought,  (if  the  offence  be  bailable,)  must  bind  him  for  his 
appearance  at  the  following  term  of  the  Superior  Court.  (See  Recognizance,  with  security.) 
If  the  offence  be  not  bailable,  or  the  accused  fail  to  give  security,  when  required,  for  his 
appearance,  the  Justice  must  commit  him  to  jail.     {See  Commitment.) 


Recognizance  for  the  appearance  of  a  Witness  in  an  indictment 

during  the  term. 
STATE  OF  GEORGIA,  ^  Jn  person  appeared  in  open  court,  John  Doe 
Houston  County.  ^  and  Richard  Roe,  security,  who  jointly  and  seve- 
rally acknowledge  themselves  held  and  bound  unto  his  excellency 
George  W,  Crawford,  governor  of  said  State,  for  the  time  being,  and 
his  successors  in  office,  in  the  sum  of  one  thousand  dollars,  good  and 
lawful  money  of  this  State,  to  be  levied  of  their  goods  and  chattels, 
lands  and  tenements  ;  for  the  payment  of  which  sum  they  bind  them- 
selves, their  heirs,  executors  and  administrators,  firmly  by  these  pre- 
sents :  sealed  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  there  is 
an  indictment  pending  in  the  Superior  Court  of  said  county,  now  in 
session,  against  one  John  Bellows,  for  the  oflfence  of  Assault  and  Bat- 
tery, in  which  indictment  said  John  Doe  is  a  material  witness  on  the 
part  of  the  State;  now,  should  said  John  Doe,  well  and  truly,  person- 
ally, be  and  appear  in  said  court,  from  day  to  day,  during  the  term 
of  said  court,  and  from  term  to  term,  and  testify  on  the  trial  of  said 
indictment,  and  not  depart  from  said  court  but  by  leave  of  said  court, 
then  this  recognizance  to  be  void ;  otherwise,  to  remain  in  full  force 
and  virtue.  John  Doe.   [L.  S.] 

Tested  and  approved,  by  Richard  Roe,  sec^ty.   [L.  S.] 

James  Holdfast,  C.  S,  C, 

Recognizance  for  the  appearance  of  an  indicted  person  during 

the  term, 
STATE  OF  GEORGIA,  ^  \y\  person,  appeared  in  open  court,  John  Doe 
Houston  County.  ^  and  Richard  Roe,  secnrit}^,  who,  jointly  and  sever 
rally,  acknowledge  themselves  held  and  bound  nnto  his  excellency 
George  W.  Crawford,  governor  of  said  State,  for  the  time  being,  and 
his  successors  in  office,  in  the  sum  of  one  thousand  dollars,  good  and 
lawful  money  of  this  State,  to  be  levied  of  their  goods  and  chattels, 
lands  and  tenements  ;  for  the  payment  of  which  sum  the}^  bind  them- 
selves, their  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents  :  sealed  and  dated  this  May  1,  1846. 
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The  condition  of  the  above  obligation  is  such,  that  whereas  there  is 
an  indictment  pending  in  the  Superior  Court  of  said  county,  now  in 
session,  against  said  John  Doe,  for  the  offence  of  Assault  and  Battery; 
now,  should  said  John  Doe,  well  and  truly,  personall}^,  be  and  appear 
and  abide  his  tj;ial,  for  said  offence  of  Assault  and  Battery,  from  day 
to  day,  during  the  term  of  said  court,  and  from  term  to  term,  and  not 
depart  from  said  court,  but  by  leave  of  said  court,  then  this  recogni- 
zance to  be  void,  else  to  remain  in  full  force  for  the  State. 
Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Holdfast,  C  S.  C.  Richard  Roe,  SecHy,  [L.  S.] 

Examination  of  a  person  accused  of  any  criminal  matter^  to 

which  he  must  not  be  sworn. 
STATE  OF  GEORGIA,  ^  xhe  examination  of  John  Doe,  of  Perry,  in  the 
Houston  County.  ^  county  of  Houston^  taken  before  me,  (or  us,  as 
the  case  may  be,)  James  Mack,  one  of  the  justices  of  the  peace  of  and 
in  the  said  county,  the  first  day  oi  May,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  forty-six,  the  said  Jolin  Doe,  being  cliarged  before 
nie,  {or  us,)  by  Richard  Roe,  of  Macon,  with  (here  insert  the  charge 
against  him,)  upon  his  examination,  now  taken,  before  me,  (or  tis,) 
confesseth  that,  &c.,  or  denieth  that,  &c.  John  Doe. 

Taken  before  me,  (or  us,)  the  day  and  year  above  written. 

James  Mack,  J.  P. 

Information  of  a  Witness. 
STATE  OF  GEORGIA,  ^  The  evidence  of  Richard  Roe,  of  Perry,  in  the 
Houston  County.  ^  gaid  couuty,  taken  upon  oath,  before  me,  (or  us,) 
James  Mack,  one  of  the  justices  of  the  peace  of  and  in  the  said  county, 
the  Jirst  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
forty -six. 

The  said  Richard  Roe,  of  Perry,  being  sworn  by  me,  (or  us,)  on  the 
Holy  Evangelists,  to  speak  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  of  and  concerning  the  accusation  made  before  me,  (or 
W5,)  against  John  Doe,  who  stands  charged  by  said  Richard  Roe,  of 
Macon,  with  (here  insert  the  charge)  saith  that,  &c. 

Richard  Roe. 
Taken  before  me,  (or  us,)  the  day  and  year  above  written. 

James  Mack,  J.  P. 

Note. — A  gentleman  of  the  profession,  who  examined  this  title,  kindly  furnished  the 
Compiler  with  the  following  note:  "  You  remarked  that  you  wished  me  to  put  in  writing 
a  suggestion  of  mine,  that  Justices  of  the  Peace  are  frequently  at  a  loss  what  to  do  when 
applied  to  for  a  warrant  against  an  offender  who  is  within  their  jurisdiction,  for  an  offence 
committed  in  some  other  county. 

"At  common  law,  if  A  committed  a  felony  in  the  county  of  B,  and  then  went  into  the 
county  of  C,  upon  information  given  to  a  Justice  of  the  Peace  of  the  county  of  C,  he  might 
issue  his  warrant  to  apprehend  him,  and  take  his  examination,  and  commit  him  to  jail,  in 
the  county  of  C,  from  whence  he  might  be  removed,  by  Habeas  Corpus,  to  the  county  of 
B,  for  trial.  A  Justice  of  the  Peace  could  also,  at  common  law,  grant  his  warrant  to  arrest 
a  person,  being  within  his  jurisdictioji,  who  had  committed  an  offence  on  the  high  seas, 
or  in  a  foreign  country,  &c. — 1  Chit.  Crim.  Law,  35,  side  page. 

'*  The  practice  of  backing  warrants  obtained  before  the  passing  of  the  statutes  23d  Geo. 
IT.  and  24th  Geo.  II. ;  but  it  is  said,  in  strictness,  there  ought  to  have  been  a  fresh  War- 
rant in  every  county. — 1  Chit.  Crim.  Law,  45.    The  statute  of  24th  Geo.  II.,  under  which 
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we  derive  the  law  of  backing  Warrants,  does  not  take  away  the  right  of  issuing  fresh 
Warrants,  as  at  common  law  ;  it  sanctions  the  new,  but  does  not  take  away  the  old  mode  ; 
hence,  I  think,  there  is  no  doubt  but  a  Justice  may  issue  his  Warrant  to  arrest  a  felon, 
being  within  his  jurisdiction,  although  the  offence  was  committed  in  another  county." 

Backing  a  Warrant. 
STATE  OF  GEORGIA,  j>      ^o  any  lawful  officer,  of  said  county,  to  exe- 
Macon  County.        ^'  cute  and  return. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

•  Robert  Rouse,  J.  P.   [L.  S.] 


Certificate  of  the  Justice,  ad^H 

>  To  the  honorable  Superior  Court,  of  said  county.     ^^^« 


Certificate  of  the  Justice, 

STATE  OF  GEORGIA, 
Houston  County. 

The  undersigned,  one  of  the  justices  of  the  peace,  in  and  for  said 
county,  hereby  certifies,  that  the  foregoing  are  the  proceedings  in  the 
case  of  the  State  against  JoA?i  Doe,  who  was  charged  before  me  {or  us) 
with  the  crime  of  {liere  insei^t  the  charge.) 

Given  under  my  {or  our)  hand  and  official  signature,  this  May  1,  1846. 

James  Mack,  J.  P. 


The  justices  of  the  peace  shall  return  all  examinations  and  recognizances  by 
them  taken,  or  other  papers  that  may  be  necessary  to  be  acted  upon  by  the 
superior  courts  of  their  respective  counties,  on  or  before  the  first  day  of  the 
term  of  each  court,  except  in  the  counties  of  Richmond  and  Chatham,  where 
they  shall  make  said  return  ten  days  before  said  courts,  if  taken  that  length  of 
time  before  the  sitting  of  the  court. — 48th  com.  law,  rule. 

Note. — If  the  party  be  committed,  the  cotistable  should  deliver  all  the  papers  in  the 
case  to  the  jailor,  at  the  time  he  delivers  the  prisoner  to  him,  that  they  may  be  produced, 
if  required,  upon  habeas  corpus. 


Justice  of  the  Peace's  Fees  in  Criminal  Cases. 

For  affidavit  to  obtain  a  warrant,  314  cents  ;  for  making  out  a  warrant, 
314  cents  ;  for  making  out  a  commitment,  31i  cents  ;  for  making  out  recog- 
nizance and  returning  the  same  to  court,  3I4  cents;  for  each  subpoena  for 
witnesses,  15  cents. — Act  0/I8II  :  Frin.  Dig.  507. 


Civil  Jurisdiction. 

1.  From  and  after  the  first  day  of  January  next,  the  proceedings  in  the 
justices'  courts  shall  be  uniform  throughout  the  State. 

2.  The  first  term  shall  be  deemed  and  considered  as  the  appearance  term, 
when  the  case  shall  be  docketed  on  what  should  be  caUed  the  appearance 
docket,  and  on  the  defendant  failing  to  appear,  judgment  shall  be  entered  by 
default  as  in  the  superior  court,  and  at  the  second  term,  unless  there  is  a  suf- 
ficient showing,  judgment  shall  be  entered  up  :  Provided  nevertheless,  the 
party  or  parties  shall  be  entitled  to  an  appeal  agreeably  to  the  judiciary  law 
now  in  force  in  this  State. — Act  o/1819  ;  Prin.  Dig.  510. 

1.  That  from  and  after  the  passing  of  this  act,  the  justices  of  the  peace  in 
the  respective  company  districts,  or  any  one  or  more  of  them,  shall  have 
authority  and  jurisdiction  to  hear  and  determine  all  suits  on  any  liquidated 
demand  or  account,  for  any  sums  of  money  not  exceeding  thirty  dollars,  by 
summons  or  warrant. — Act  of  1811  j  Prin.  Dig.  501. 
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3.  All  justices  of  the  peace  shall  have  power,  in  all  cases  of  debt  or  liqui- 
dated demand,  to  give  judgment  for  any  sum  not  exceeding  thirty  dollars,  ex- 
clusive of  interest  and  cost. — Act  of  1819  ;  Frin.  Dig.  510. 

1.  And  it  shall  be  lawful  for  any  person  or  persons,  who  has  or  have  in 
his,  her,  or  their  hands,  any  bond,  note,  or  account,  which  was  given  for  any 
sum  exceeding  thirty  dollars,  and  the  amount  of  which  has  been  reduced  by 
any  payment  or  payments  or  offsets,  to  the  sum  of  thirty  dollars,  or  under, 
and  which  payment  or  payments  are  endorsed  on  the  back  of  such  bond,  note, 
or  account*;  or  where  any  bond,  note,  account,  or  other  agreement  (gaming 
debts  excepted,)  which  in  its  original  exceeded  the  sum  of  thirty  dollars,  but 
has  been  reduced  by  bond  or  bonds,  note  or  notes,  although  of  equal  date,  and 
payable  at  the  same  time,  to  a  sum  or  sums  under  or  of  thirty  dollars  each, 
that  then  and  in  every  such  case,  it  shall  and  may  be  lawful  for  any  person  or 
persons,  who  has  or  have  in  his,  her,  or  their  hands,  any  such  note  or  notes, 
bond  or  bonds,  or  accounts  as  aforesaid,  to  bring  suit  thereon  in  the  justices' 
court  in  the  district  where  the  debtor  or  debtors  may  reside  ;  and  the  justice 
or  justices  are  hereby  authorised  to  give  judgment  for  whatever  sum  in  his 
judgment  appears  to  be  due. 

2.  Provided  always^  that  no  justice  or  justices  of  the  peace  shall  hold  any 
justices'  court,  or  pass  any  judgment  in  any  civil  case,  on  any  other,  or  more 
than  one  day  in  each  month,  which  day  they  may  appoint  in  their  respective 
districts ;  nor  at  any  other  place  than  that  specially  mentioned  in  the  warrant 
or  summons  ;  which  place  shall  be  as  near  central  as  convenience  will  admit. 
;     Act  of  1811  ;  Frin.  Dig.  501. 

That  in  all  cases  when  any  bond,  note,  account,  or  other  agreement, 
(gaming  debts  excepted,)  which  in  its  original,  exceeded  the  sum  of  thirty 
dollars,  but  has  been  reduced  by  bond  or  bonds,  note  or  notes,  although  of 
equal  dates,  and  payable  at  the  same  time,  to  a  sum  or  sums  under  or  of 
thirty  dollars  each,  that  then,  and  in  every  such  case,  it  shall  and  may  be  law- 
ful for  any  person  or  persons,  who  has  or  have  in  his,  her,  or  their  hands,  any 
such  note  or  notes,  bond  or  bonds,  or  accounts  as  aforesaid,  to  bring  suit  there- 
on in  the  justices'  court,  as  in  other  cases  ;  and  in  such  case,  the  justice  or 
justices  are  hereby  authorised  to  give  judgment  as  in  other  cases,  any  opin- 
ion, usage  or  construction  to  the  contrary  notwithstanding. — Act  of  1842  ; 
pamp.  p,  113. 

That  from  and  after  the  passage  of  this  act,  the  justices'  courts  in  the 
several  districts  in  the  several  counties  in  this  State,  shall  be  held  in  each 
district  once  in  every  four  months y  in  each  and  every  year  ;  the  first  court  in 
each  district  shall  be  held  in  the  month  of  January,  after  the  passage  of  this 
act,  and  once  every  four  months  thereafter,  on  such  day  as  the  said  justices 
in  each  district  may  designate,  and  no  term  of  said  court  shall  be  more  than 
two  days. — Act  of  1842 ;  pamp.  p.  68. 

That  from  and  immediately  after  the  first  day  of  January  next,  the  act  en- 
titled an  act  to  amend  the  several  judiciary  acts  now  in  force  in  this  State,  so 
far  as  relates  to  justices'  courts,  approved  December  14th,  1811,  so  far  as  to 
change  the  time  of  holding  justices'  courts  in  the  districts  of  the  several 
counties  in  this  State,  from  once  a  month  to  once  in  every  four  months  in 
each  year,  assented  the  27th  day  of  December,  1842,  be  and  the  same  is 
hereby  repealed — Frovided  that  the  justices'  courts  in  the  several  districts  in 
the  State  for  January  next,  shall  be  held  under  the  said  recited  act,  and 
may  be  held  two  days.- — Act  of  1843  ;  pamp.  p.  119. 

3.  Where  a  suit  shall  be  instituted  in  any  justices'  court  on  any  bond,  note, 
or  other  written  obligation,  subscribed  by  several  persons  living  in  different 
counties  or  districts,  the  plaintiff"  shall  have  his  option  to  institute  his  suit  in 
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either  of  the  counties  or  districts,  and  a  copy  of  the  original  process  being 
served  on  either  or  each  of  said  obligors  or  promissors  by  an  officer  duly  au- 
thorised, who  shall  make  a  return  thereof  under  his  hand  to  the  person  apply- 
ing for  such  service,  or  the  court  from  which  the  original  issued  ;  and  on  such 
return  being  made,  the  justice  or  justices  shall  be  authorised  to  enter  up  judg- 
ment against  the  several  obligors  or  promissors,  or  either  of  them,  who  shall 
be  summoned  as  aforesaid. — Act  of  1811 ;  Prin.  JDig-  502. 

That  from  and  after  the  passage  of  this  act,  that  in  all  cases  where  any  per- 
son or  persons  shall  endorse  a  note  or  notes,  it  shall  not  be  lawful  for  the  en- 
dorsee to  sue  the  endorser,  where  the  principal  and  endorser  live  in  the  same 
county,  without  first  suing  the  principal  in  his,  her,  or  their  district :  Provided 
always,  that  nothing  in  this  act  shall  prevent  the  endorser  being  sued  in  the 
same  action  and  the  same  district  with  the  maker ;  and  provided,  that  this  act 
shall  only  apply  to  justices'  courts. — Act  of  1841  ;  pamp.  p.   129. 

13.  If  any  person  or  persons  shall  live  or  i^eside  within  any  county  or  dis- 
trict for  the  space  of  ten  days,  the  same  shall  constitute  a  sufficient  residence 
so  as  to  authorise  the  justices  o^  said  county  or  district  to  proceed  against  him, 
her,  or  them,  before  any  company  district  court,  as  hereinbefore  pointed  out, 
for  all  debts  within  their  jurisdiction. — Act  of  1811  ;  Prin.  JDig.  506. 

23.  In  future  any  person  or  persons  who  may  institute  any  suit  or  suits  in 
any  justices'  court,  shall  be  at  liberty  to  settle  or  withdraw  the  same  at  any 
time,  on  payment  of  the  cost  which  may  have  already  accrued.  And  in  all 
cases  where  execution  or  executions  may  issue  and  being  returned  with  an 
entry  of  service  thereon,  no  property  to  be  found  whereon  to  levy,  the  plain- 
tiff is  hereby  liable  and  bound  for  the  cost,  and  that  on  refusal  to  pay  the 
same,  execution  may  issue  for  the  said  amount  against  the  said  plaintiff. — Act 
of  1811;  Prin.  Dig.  508. 

11.  No  person  shall  be  permitted,  in  any  trial  in  said  justices'  courts,  to  deny 
his  bond,  note,  or  bill,  for  money,  or  other  thing,  unless  such  person  shall  first 
make  oath  in  writing  to  the  truth  of  such  denial. — Act  of  1811 ;  Prin.  Dig. 
505. 

6.  The  said  justices  shall  have  power  and  authority  to  hold  to  bail  for  debts 
within  their  jurisdiction,  under  such  restrictions  and  regulations  as  prevail  in 
the  superior  and  inferior  courts. — Act  of  1811  ;   Prin.  Dig.  504. 

12.  In  case  any  person  or  persons,  after  being  summoned  to  answer  any 
complaint  for  debt,  before  any  justice  of  the  peace,  shall,  before  the  sitting 
of  such  court,  remove  out  of  the  district,  such  justice  may  nevertheless  give 
jud2:ment  against  him,  her,  or  them ;  and  if  any  person  shall  after  judgment  of 
such  court  remove  out  of  the  district  or  county  before  satisfaction  made,  such 
justice  may,  in  either  case  issue  execution  against  such  person  or  persons, 
which  execution,  being  backed  by  any  justice  of  the  county  where  such  per- 
son or  persons,  or  his,  her,  or  their  property  may  be  found,  may  be  levied  by 
any  lawful  constable  of  said  county. — Act  of  1811  ;  Prin.  Dig.  505. 

5.  In  all  cases  brought  before  any  justices'  court,  the  best  evidence  the 
nature  of  the  case  will  admit  of  shall  be  required;  nor  shall  any  person,  plain- 
tiff or  defendant,  be  permitted  to  prove  his,  or  her  account,  by  his,  or  her  own 
oath,  without  first  making  oath  in  writing,  that  he  or  she  hath  no  other  evi- 
dence whereby  to  establish  the  same  that  is  in  his  or  her  power  to  procure  ; 
and  in  all  cases  of  mutual  debts  and  sets-off,  the  said  justice  or  justices  may 
enter  up  judgment  for  the  defendant,  where  it  shall  satisfactorily  appear  that 
there  is  a  balance  due  him  or  her  :  and  on  g-ood  cause  being:  shown  on  oath  by 
either  party,  the  said  justices  may  postpone  the  trial  three  terms,  and  no  long- 
er.—^c«  0/I8II  ;  Prin.  Dig.  504. 

1.  That  from  and  after  the  passage  of  this  act,  in  aU  cases  in  the  justices 
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courts  of  this  State,  where  the  demand  or  claims  of  the  defendant  is  greater  in 
amount,  and  exceed  the  plaintiff's  demand,  it  shall  be  the  duty  of  the  justices 
to  allow  a  set-off,  as  is  now  by  law  allowed  and  pointed  out,  and  give  judg- 
ment against  the  plaintiff,  in  favor  of  the  defendant :  Frovided,  that  the  balance 
in  favor  of  said  defendant,  does  not  exceed  the  sum  of  thirty  dollars,  including 
both  principal  and  interest. 

2.  That  in  all  cases  where  the  defendant's  demands  or  claim  exceeds  the 
sum  of  thirty  dollars  in  balance,  then  it  shall  be  the  duty  of  the  justices  to 
enter  a  credit  in  favor  of  the  plaintiff,  for  the  amount  of  his  debt  on  the  defend- 
ant's^claim. 

3/ That  when  the  claim  of  the  defendant  is  an  open  account,  the  justices 
may  allow  such  open  account  to  be  proven  in  court :  Provided^  that  neither 
of  the  parties  shall  be  allowed  to  prove  their  accounts,  by  their  own  oath,  in 
any  sum  over  thirty  dollars. — Act  of  1842  ;  pamp.  p.  160. 

From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  all 
and  e.very  justice  of  the  peace  in  this  State,  on  application  of  any  non-resident 
of  the  county  or  State,  for  any  civil  process,  to  require  said  non-resident  to 
deposit  the  cost,  or  give  sufhcient  security  for  the  same,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding. — Act  of  1819  ;  Prin.  JDig.  510. 

That  from  and  immeditately  after  the  passage  of  this  act,  in  any  suit  which 
may  be  instituted  in  a  justices'  court  within  this  State,  upon  an  open  account, 
against  any  party  who  may  have  removed  without  the  jurisdictional  limits  of 
the  county  in  which  such  account  was  contracted,  or  who  may  reside  without 
the  county  in  which  the  account  was  contracted,  the  said  account  may  be 
proven  by  a  written  affidavit  before  any  officer  authorised  to  administer  an 
oath  ;  and  when  so  proven,  shall  be  received  in  evidence  upon  the  trial  of  said 
suit,  as  though  the  same  had  been  proven  in  open  court.  Provided  however^ 
that  if  the  defendant  will  make  an  affidavit  in  writing,  denying  the  justice  and 
fairness  of  the  whole  or  any  part  of  the  said  account,  the  said  court  shall  not 
give  judgment  for  so  much  thereof  as  may  be  so  traversed  or  controverted, 
unless  supported  by  other  proof — Act  of  1827  ;  Prin.  Dig.  218. 

27.  The  justices  of  the  peace  of  the  several  districts  shall  have  power  dur- 
ing the  sitting  of  their  respective  courts,  to  fine  or  imprison  any  person  or 
persons  for  contempt  of  said  courts,  to  be  adjudged  of  by  the  said  justice  or 
justices,  in  any  sum  not  exceeding  two  dollars,  or  imprisonment  for  a  term  not 
exceeding  two  days  for  each  offence,  which  said  fine  when  collected,  shall  be 
paid  over  into  the  hands  of  the  inferior  court  for  county  purposes. — Act  of 
1811  ;  Prin,  Dig.  508. 

61.  No  justice  of  the  peace  shall  sustain  or  try  any  satisfaction  in  damages 
for  any  trespass  on  the  person  or  property  of  such  plaintiff. — Act  of  1799  ; 
Prin.  Dig.  432. 

Summons, 

STATE  OF  GEORGIA.— HOUSTON  COUNTY. 
Debt  injustices'  court,  619^/i  district,  Georgia  Militia. 

To  any  lawful  officer^  to  execute  and  return, 

Richard  Roe,  of  said  district  and  county — You  are  hereby  required, 
personally,  or  by  attorney,  to  be  and  appear,  at  the  justices'  court,  to 
be  held,  in  and  for  said  district,  on  the  first  Saturday  in  June  next,  at 
the  court-house,  at  Perry.,  by  ten  o'clock,  in  the  forenoon,  then  and 
there,  to  answer  the  complaint  oi  John  Doe,  in  an  action  on  account,  a 


JOHN  DOE 

vs. 

RICHARD  ROE. 


JUSTICE    OF    THE    PEACE.  ,     393 

copy  of  which  is  hereunto  annexed ;  as  in  default  hereof,  the  court 
will  proceed,  as  to  justice  shall  appertain. 

Witness  my  hmid  and  official  signature.^  this  May  1,  1846. 

James  Mack,  J.  P. 

Copy  of  the  account  filed. 


1845. 

Richard  Roe  to  John  Doe^ 

Dr. 

June  7, 

4  lbs.  Tobacco,         _         _         -         _         _ 

$1  00 

10  do.  Sugar,  ------ 

1  00 

20  do.  Coffee,             -         -        -         -         - 

3  00 

$5  00 

Note. — Cases  in  which  a  justice  of  the  peace  is  party,  must  be  tried  in  the  nearest  jus- 
tices' court,  to  the  residence  ofthe  defendant;  in  such  cases  the  summons  should  be  com- 
menced thus :  "  John  Doe,  justice  ofthe  peace,  in  and  for  the  618th  district,  G.  M.,  in  said 
county,  you  are,"  &c.  And  where  there  are  two  or  more  defendants  residing  in  different 
districts,  or  counties,  add  to  their  names  the  respective  districts,  or  counties,  of  their  resi- 
dence, thus  :  "  Richard  Roe,  of  said  district  and  county  ;  and  Ephraim  Boyd,  ofthe  620th 
district,  G,  M.,  in  the  county  aforesaid;  and  JVehemiah  Strut,  of  the  county  of  Pw/asAi  and 
State  aforesaid ;  you  are ,"  &;c. 

Note. — The  justice  must  be  careful  to  observe  in  his  summons,  judgment  and  fi.  fa.  to 
distinguish  the  security,  as  security,  in  actions  upon  Notes  and  other  instruments,  where 
either  of  the  parties  sign  as  security. — See  6th  sec.  Act  of  1826,  p.  64. 

Service  hj  the  Constable. 

Served  a  copy  of  this  summons,  on  the  defendant,  persoiially,  this 
May  1,  1846.  John  Jacobs,  Constable. 

Affidavit  of  the  Plaintif, 

STATE  OF  GEORGIA,  ^      Personally  appeared  in  open  court,  John  JDoe^ 

Houston  Cownty.        ^  who,  being  duly  sworn,  saith,  that  he  hath  no 

other  evidence  whereb}^  to  establish  his  account,  that  is  in  his  power 

to  procure,  and  therefore,  he  has  to  prove  the  same,  by  his  own  oath. 

Sworn  to  and  subscribed,        ^ 
in  open  court,  this  June  1, 1846.    >  JOHN  DOE. 

James  Mack,  J.  P.  ) 

Note. — The  plaintiff,  who  presents  himself  tt)  the  court,  for  the  purpose  of  proving  his 
account,  by  his  own  oath,  is  unquestionably  a  witness,  and  may  be  cross-examined  by  the 
defendant  and  the  court,  in  relation  to  any  matter  touching  the  account. 

Note. — If  the  plaintifFis  proceeding  under  the  Act  of  1827,  the  following  is  the  form  of 
the  affidavit. 

STATE  OF  GEORGIA,  )      In  person  appeared  before  me,  John  Stone.)  a 
Bihb  County.  ^  justice  of  the  peace,  in  and  for  said  county,  John 

Doe,  merchant,  of  the  city  of  Macon,  in  said  county,  who  being  duly 
sworn,  saith,  that  the  above  account  was  contracted  in  the   city  of 
Macon,  and  county  aforesaid,  the  defendant,  Richard  Roe,  residing  in 
the  county  of  Houston  at  the  time,  and  that  said  account  is  just  and 
true,  as  it  stands  stated. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  Jlfa?/ 1,  1846.  V  JOHN  QOE. 

John  Stone,  J.  P,  ) 

Note. — If  the  account  be  denied,  or  any  part  of  it,  by  the  defendant,  the  following  is  the 
form  of  affidavit : 

STATE  OF  GEORGIA,  ^      In  open    court,    appeared   Richard  Roe,   who' 
Houston  County.       ^  being  duly  sworn,  saith,  that  the  account  of  John 


^ 
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Doe,  merchant,  of  the  city  of  Macon,  and  county  of  Bibb,  upon  which 
deponent  hath  been  sued,  at  this  term  of  the  court,  for  the  sum  o{five 
dollars,  is  unjust  and  unfair  in  this,  to  wit:  because,  [here  state,  fully 
and  'particulaiiy,  the  objection  to  the  whole,  or  -part  of  the  account,  as  the 
case  may  be.]i 

Sworn, to  and  subscribed,       ) 
before  me,  i\\'\s  June  1,  1846.  (  RICHARD  ROE 

James  Mack,  J.  P.  \ 

Answer  of  the  Defendant, 

STATE  OF  GEORGIA— jyOJfJSTOiV  COUNTY. 
JOHN  DOE      1  Debt  injustices'  court,  six  hundred  and  nineteenth  dis- 
RICHARD  ROE.  )       trict,  G.  M.,  returnable  to  June  term,  1846. 

And  now,  at  this  term,  comes  the  defendant,  in  person,  and  for  an- 
swer saith,  that  he  hath  fully  paid  off  and  discharged  the  account  of  the 
plaintiff,  before  the  institution  of  the  action  against  this  defendant,  and 
this  he  is  ready  to  verify,  &c. 

Richard  Roe,  Deft. 

Note. — For  the  plea  of  the  general  issue,  set-ofF,  infancy,  &c.,  and  the  pleas  oinonest 
factum,  to  the  jurisdiction,  &c.,  see  title  Debt — Assumpsit — Judgment,  &c. 

Judgment, 

Whereupon,  it  is  considered  by  the  court,  that  the  plaintiff  Ao  re- 
cover against  the  defendant,  the  sum  oi  five  dollars,  for  his  principal 
debt ;  the  sum  of  one  dollar  and  twenty-five  cents,  for  his  costs,  in  this 
behalf  laid  out  and  expended,  and  the  defendant,  in  mercy  may,  &c. 
Judgment  signed,  this  June  5,  1846.  James  Mack,  J.  P. 

1.  And  the  said  justices  are  hereby  authorised  and  empowered  to  give 
judgment  and  award  execution  thereupon. — Act  o/*1811  ;  Prin.  Dig.  501. 


Provided  nevertheless,  that  either  party  being  dissatisfied,  shall  be  allowed 
an  appeal,  on  payment  of  costs  and  giving  security  for  the  eventual  condem- 
nation money  within  three  days  after  judgment ;  or  the  party  cast  may  stay 
the  levy  of  execution  forty  days,  on  payment  of  cost,  and  giving  security 
within  four  days  after  jujlgment ;  but  no  stay  of  execution  shall  be  allowed 
after  an  appeal  trial,  for  a  longer  time  than  twenty  days  ;  in  which  case  the 
security  on  the  appeal,  together  with  the  security  for  the  stay  of  execution, 
shall  be  liable  for  the  debt  and  cost. — Act  o/  1811 ;  Prin.  Dig.  501. 

Note. — The  appeal  here  mentioned,  and  the  stay  of  execution  allowed,  are  the  same  a3 
those  allowed  in  the  superior  and  inferior  courts,  and  must  be  entered  in  the  same  manner. 

2.  All  such  appeals  shall  be  tried  before  any  one  or  more  justice  or  justices 
in  the  company  district  in  which  the  cause  originated  by  five  jurors,  to  be  drawn, 
empanneled  and  sworn  as  hereinafter  directed,  and  in  no  other  manner  whatso- 
ever, whose  verdict  shall  be  final  and  conclusive  between  the  parties  (except 
removed  by  certiorari.) — Act  q/"  1811  ;   Prin.  Dig.  502. 

8.  The  method  of  drawing  jurors  for  the  trial  of  appeals,  and  all  other  cases  in 
justices'  courts  in  each  district,  shall  be  as  follows.  The  justice  or  justices  re- 
siding in  each  captain's  district,  in  conjunction  with  the  commanding  officers  of 
said  district,  shall,  once  -in  every  two  years,  procure  or  make  out  a  list  of  all 
persons  liable  to  serve  as  jurors  in  the  superior  courts,  who  may  be  residents 
in  their  respective  districts,  and  shall  write  the  name  of  every  person  so  liable 
on  a  separate  piece  of  paper,  which  shall  be  deposited  in  a  box,  in  an  apart- 
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merit,  marked  No.  1,  and  shall  draw  therefrom  not  less  than  five,  nor  more 
than  seven  of  the  names  so  before  deposited  from  time  to  time,  to  try  the  causes 
so  depending  before  them,  w^hich  names  so  drawn  shall  be  entered  in  a  book 
by  the  justice  presiding  at  the  drawing  thereof,  and  shall  be  deposited  in  an 
apartment  of  said  box  marked  No.  2;  and  after  all  the  names  are  drawn  from 
No.  L,  they  shall  commence  drawing  from  No.  2,  and  so  on  alternately.:  Pro- 
vided, that  no  justice  shall  presume  to  draw  any  jury  but  on  a  court  day,  and  in 
public,  and  by  a  person  not  interested  in  any  suit  to  be  tried  by  said  jury;  and 
any  person  so  drawn,  and  summoned  by  a  constable  five  days  before  court, 
neglecting  to  appear,  shall  be  fined  by  the  justice  or  justices  in  a  sum  not  ex- 
ceeding three  dollars,  unless  such  juror  shall  show  suflicient  cause  of  excuse 
on  oath  at  the  next  term  ;  and  in  all  cases  of  deficiency  of  jurors,  the  constable, 
by  the  direction  of  the  justices,  shall  fill  and  complete  such  jury  from  the  by- 
standers :  Provided  there  shall  not  be  less  than  three  of  the  original  pannel  on 
such  jury  ;  and  they  shall  for  every  verdict  by  them  given  in  be  entitled  to 
twenty-five  cents,  to  be  paid  by  the  party  in  whose  favor  such  verdict  may  be 
given,  and  to  be  taxed  in  the  bill  of  costs. — Act  of  1811  ;  Prin.  Dig.  505. 

Note. — Verbal  notice  or  summons  for  jurors  in  justices'  courts  is  sufficient. 

9.  The  oath  to  be  administered  to  the  jury  on  the  trial  of  appeals,  also  for 
the  trial  of  the  right  of  property,  and  on  a  traverse  trial  in  justices'  courts,  shall 
be  as  follows  :  "  You  shall  well  and  truly  try  the  cause  now  pending  between 
A  B  plaintiff,  andC  D  defendant, and  a  true  verdict  give,  according  to  equity,  and 
the  opinion  you  entertain  of  the  evidence  produced  to  you,  to  the  best  of  your 
skill  and  knowledge,  without  favor  or  affection  to  either  party,  provided  the 
case  is  not  withdrawn  ;  so  help  you  God." — Act  q/"  1811 ;  Prin.  Dig.  505. 

Verdict  of  the  Jury, 

We,  the  jury,  fi^nd  for  the  plaintiffs  the  sum  oi  five  dollars,  for  his 
principal  debt,  and  the  costs  of  suit.     July  term,  1846. 

John  Thompson;  Foreman. 

Fieri  Facias, 

STATE  OF  GEORGIA,  1  'Yo  all  and  singular,  the  Constables  of  said  coun- 
Housto^i  Gouxiiy.       ^      ty— greeting  : 

We  command  you,  that  of  the  goods  and  chattels,  lands  and  tene- 
ments, of  Richard  Roe,  (in  )^our  bailiwick,)  you  cause  to  be  made  the 
sum  of  five  dollars,  principal  debt,  and  one  dollar  and  twenty-five  cents 
costs,  which  John  Doe,  lately,  to  wit :  on  the  tenth  day  of  July,  in  the 
year  of  our  Lord,  eighteen  hundred  and  forty-six,  in  the  justices' 
court,  at  Perry,  in  and  for  the  six  hundreth  and  nineteenth  district^  G. 
M.,  in  the  county  aforesaid,  recovered  against  Richard  Roe,  for  dam- 
ages and  costs,  by  reason  of  the  non -performance  of  certain  promises, 
by  the  said  Richard  Roe,  before  that  time  made,  whereof  the  said 
Richard  Roe,  is  convicted  and  liable,  as  appears  to  us  by  judgment  of 
said  court,  and  have  the  said  moneys  before  the  said  court,  at  Perry 
aforesaid,  on  the  first  Saturday  in  July  next,  to  render  to  the  said 
John  Doe,  for  his  damages,  costs  and  charges  aforesaid.  And  have 
you,  then  and  there,  this  writ. 

Given  under  my  hand  and  official  signature,  this  July  10,  1846. 

James  Mack,  J.  P. 
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Backing  an  Execution, 

STATE  OF  GEORGIA,  V  .       -     . 

Houston  County.       (    To  any  lawful  officer,  to  execute  and  return. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

John  Stone,  J.  P. 

Note. — The  proceedings  against  the  constable,  for  neglect  in  the  discharge  of  his  duties 
are  the  same  as  those  against  the  sheriff.     See  Rule  and  Attachment. 

16.  When  it  shall  appear  by  the  return  of  a  constable  on  any  execution  or 
executions,  that  the  same  has  been  paid  by  a  security  or  securities,  it  shall  be 
the  duty  of  the  justice  or  justices  to  make  an  entry  thereof  in  their  docket-book, 
and  such  security  or  securities  shall  have  the  use  and  control  of  said  execution 
or  executions  for  the  purpose  of  remunerating  him,  her,  or  themselves  out  of 
their  principal,  although  such  execution  may  have  been  levied  and  property 
sold  to  satisfy  the  same. — Act  of  1811  ;  Prin,  Dig.  506. 

In  all  cases  in  justices'  courts  commenced  against  joint  obligors  or  promissors, 
if  any  one  or  more  of  them  shall  m.ake  it  appear  to  the  satisfaction  of  the  court 
that  he,  she  or  they  signed  said  obligation  as  a  security  or  securities  only,  it 
shall  be  the  duty  of  the  justice  to  enter  up  judgment  against  him,  her  or  them, 
as  such,  and  award  execution  in  the  same  manner,  w^hich  when  satisfied  by 
such  security,  or  out  of  their  property,  he,  she  or  they  shall  have  the  control 
and  benefit  of  said  execution,  for  the  purpose  of  remunerating  him,  her  or  them- 
selves out  of  their  principal,  in  the  same  manner  as  if  they  had  been  security  on 
the  stay  of  execution  ;  Provided  judgment  and  execution  shall  be  against  the 
principal  also. — Act  of  1816  ;   Prin.  Dig.  509. 


5.  And  where  an  execution  is  levied  on  property  claimed  by  any  person 
not  a  party  to  said  execution,  it  shall  be  the  duty  of  the  constable  to  postpone 
the  sale  of  such  property,  and  make  return  thereof  to  the  first  court  in  said 
district :  Provided.^  the  person  putting  in  such  claim  shall  [first  make  oath  in 
writing,  that  said  property  is  not  liable  to  said  execution.,  and  shall  also]  give 
bond  and  security  in  double  the  amount  of  such  execution,  which  bond  the 
constable  is  hereby  authorised  to  take,  payable  to  the  plaintiff  in  execution, 
with  condition  to  pay  all  costs  and  damages  which  he  or  she  may  sustain,  in 
case  it  should  appear  such  claim  was  frivolous  and  intended  for  delay  only, 
recoverable  in  any  court  having  cognizance  thereof;  and  it  shall  be  the  duty 
of  the  said  court  to  cause  the  right  of  property  to  be  tried  at  the  next  term  by 
five  jurors  to  be  drawn  and  empanneled  in  like  manner  as  appeals,  and  on 
good  cause  being  shown  on  oath,  the  court  may  postpone  the  trial  for  one 
term,  and  ho  longer. — Act  of  1811  ;  Prin.  Dig.  504. 

So  much  of  the  5th  section  of  the  above-recited  act  [ac/  of  1811]  as  re- 
quires persons  claiming  property  under  execution,  not  a  party  to  such  execu- 
tion, to  make  oath  that  such  property  is  not  liable  to  such  execution,  be  and 
the  same  is  hereby  repealed.  *And  in  all  cases  of  executions  from  any  jus- 
tices' courts  in  this  State,  levied  on  property  claimed  by  any  person  not  a 
party  to  such  execution,  such  person  shall  make  oath  that  such  property 
levied  on  is  his,  her,  or  their  right  and  property,  or  his,  her,  or  their 
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the  case  may  be,  to  the  best  of  his,  her,  or  their  knowledge  and  belief,  and 
shall  moreover  give  security  in  terms  of  the  said  5th  section. — Act  of  1814  ; 
.Prin.  Dig.  508. 
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Affidavit  of  Claimant, 

STATE  OF  GEORGIA,  ^  In  person  appeared  before  me,  James  Mack, 
Houston  County.  ^  a  justice  of  the  peace,  in  and  for  said  county, 
John  Smith,  who,  being  duly  sworn,  deposeth  and  saith,  that  a  certain 
sorrel  horse,  which  has  been  levied  upon  by/o^/iJaco^^,  constable,  by  vir- 
tue of  an  execution  infavor  of /oA?il)oe,  issued  from  the  justices'  court, in 
and  for  the  six  hundredth  and  nineteenth  district,  G.  M.,  ag-dinst  Richard 
Roe,  for  the  sum  of  Jive  dollars,  principal  debt,  is  not  the  property  of 
the  said  Richard  Roe,  but  is  the  property  of  deponent* 

Sworn  to  and  subscribed,        j 
before  me,  this  June  1,  184G.  }  JOHN  SMITH. 


James  Mack,  J.  P- 


Claim  Bond, 


STATE  OF  GEORGIA,  ^  Know  all  men. by  these  presents,  that  we, 
Houston  County.  ^  j^j^^  Smith  and  William  Stone,  security,  are  held 
and  firmly  bound  unto  John  Doe,  his  heirs,  executors  and  administra- 
tors, in  the  just  and  full  sum  of  ten  dollars,  for  the  true  payment  of 
which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents :  sealed  with  our  seals, 
and  dated  this  June  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  John 
Jacobs,  constable,  has  levied  an  execution,  issued  from  the  justices' 
court,  in  and  for  the  six  hundred  and  nineteenth  district,  G.  M.,  infavor 
of  John  Doe  against  Richard  Roe,  for  the  sum  of  five  dollars,  upon  a 
certain  sorrel  horse,  as  the  property  of  said  Richard  Roe,  to  which  horse, 
said  John  Smith,  hath  filed  his  afiidavit,  claiming  him  as  his  property  : 
now,  should,  said  John  Smith,  well  and  truly,  pay  to  the  plaintiff  in 
execution,  all  costs  and  damages  which  he  may  sustain,  in  case  it 
should  appear  such  claim  was  frivolrous,  and  intended  for  delay  only, 
then  the  above  obligation  to  be  null  and  void  ;  otherwise,  of  full 
force. 
Tested  and  approved,  by  John  Smith.  [L.  S.] 

James  Mack,  J.  P.  William  Stone,   SecHy,  [L.  S.] 

Note. — The  other  bonds  required  and  authorised  to  be  given  in  cases  of  claim,  are  the 
same  as  those  required  in  the  Superior  and  Inferior  Courts,  and  to  the  sheriff,  which  see. 


Rule  Nisi  against  Defaulting  Witness, 

JOHN  DOE      ^  Case  in  Justices'  Court,  six  hundred  and  nineteenth 
RICHARD  ROE.  S     district,  G.  M.,  June  term,  1846. 

It  appearing  to  the  court,  by  the  return  of  John  Jacobs,  constable, 
that  William  Thomas  was  duly  summoned,  as  a  witness,  in  the  above- 
stated  case,  on  the  part  of  the  plaintiff,  to  attend  at  the  present  term 
of  the  court,  and  said  William  Thomas  having  failed  to  attend,  it  is 
therefore  ordered,  that  s9id  William  Thomas  show  cause,  at  the  next 
term  of  this  court,  (if  any  he  can,)  why  he  should  not  be  fined  for  his 
said  default. 

Given  under  my  hand  and  official  signature,  this  June  1,  1846. 

James  Mack,  J.  P. 
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Answer  of  the  Witness. 
STATE  OF  GEORGIA^ )       In  answer  to  a  rule  nisi  calling  on  respondent. 


Houston  County.  ^  to  show  cause  why  be  should  not  be  fined,  for 
not  attending  at  the  May  term  of  the  Justices'  Court,  in  and  for  the 
619th  district,  G.  M.,  to  be  examined  as  a  witness  in  a  cause  pending  in 
said  court,  in  which  John  Doe  was  plaintiff,  and  Richard  Roe  de- 
fendant, on  the  part  of  the  j'^laintiff,  this  respondent  saith,  that  it 
was  not  convenient  for  him  to  attend  said  court,  because  respondent 
was  compelled  to  go  to  the  city  of  Macon^  on  that  day,  to  attend  to  his 
own  business,  which  is  respectfully  submitted. 

Sworn  to  and  subscribed,      ) 
before  me,  this  July  1,  1840.  I  WILLIAM  THOMAS. 


William  Ross,  J.  P. 


Rule  Absolute, 


JOHN  DOE        }     ^  .      T       •        ,^  T   1     .  icAn 

vs.  >    Case  in  Justices'  Court.     July  term,  1o4d. 

RICHARD  ROE.   _S         ^ 

A  rule  nisi  having  issued,  in  the  above  case,  requiring  William, 
Thomas,  a  witness  on  the  part  of  the  plaintiff,  to  show  cause  why  he 
should  not  be  fined,  for  not  attending  at  the  term  of  the  court, 
to  which  the  subpoena  served  upon  him  required,  and  said  William 
Thomas,  having  made  answer  to  said  rule  nisi  which  is  deemed  and 
adjudged  by  the  court  to  be  unsatisfactory  and  insufficient,  it  is  there- 
fore ordered  that  said  rule  be  made  absolute  ;  that  said  William  Thomas 
be  fined  the  sum  of  Jive  dollars,  for  contempt  of  the  process  of  this 
court ;  and  that  execution  issue  against  the  said  William  Thomas,  for 
the  amount  of  said  fine.  James  Mack,  J.  P. 

1.  That  whenever  any  vacancy  in  the  office  of  constable  shall  occur  in  any 
militia  district  in  this  State^  by  death,  removal  or  otherwise,  it  shall  and  may 
be  lawful  for  the  justices  of  the  peace  of  the  district  where  such  vacancy  may 
occur,  to  appoint  some  fit  and  proper  person  to  act  as  constable  for  such  dis- 
trict till  a  successor  may  be  elected  and  qualified,  as  is  now  required  by  law. 

2.  That  when  the  constable  of  any  district  may  be  unable  to  perform  the 
duties  of  his  ofiice,  from  sickness  or  other  disability,  or  on  account  of  the  amount 
of  business  being  so  great  that  it  cannot  be  done  in  due  time  by  the  constable 
of  the  district,  the  justices  of  said  district  may  appoint  some  suitable  person  to 
act  as  constable  for  such  district  during  such  disability. 

3.  That  all  persons  appointed  to  act  as  constables  by  virtue  of  this  Act,  shall 
give  bond  and  security,  and  be  sworn  for  the  faithful  performance  of  their  du- 
ties, as  constables  are  now  required  by  law  to  do. — Act  of  1838  ;  pamp.  p.  71. 

1.  From  and  after  the  passage  of  this  Act,  it  shall  and  may  be  lawful  for  the 
justices  of  the  peace  in  the  several  militia  districts  in  this  State,  or  either  of 
them  in  the  absence  of  the  others,  to  appoint  constables  for  special  purposes  or 
to  meet  sudden  emergencies,  in  cases  where  the  constable  elected  by  virtue  of 
the  Act  aforesaid  {Act  of  1829)  shall  be  absent  from  the  district  for  which  he 
was  elected,  or  shall  from  providential  causes  be  disabled  or  prevented  from 
discharging  the  duties  of  his  office. 

2.  Nothing  in  this  Act  shall  be  so  construed  dl  to  authorise  justices  to  ap- 
point or  deputise  constables  in  any  case  or  cases  whatever  except  those  before 
specified.— ^c/  of  1834  ;  Frin.  Dig.  511. 

26.  The  justice  or  justices  in  any  district  having  no  constable,  is  or  are  here- 
by authorised  and  empowered  to  appoint  not  exceeding  two  fit  and  proper  per- 
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sons  within  the  said  district,  to  whom  they  shall  administer  the  oath  of  office,  who 
shall  give  bond  and  security  as  pointed  out  by  law.  And  the  person  or  per- 
sons so  appointed  shall  continue  in  office  until  the  next  Inferior  Court,  and  un- 
til a  successor  is  duly  appointed  and  qualified. — Act  of  1811  ;  JPrin.  Dig.  508. 

Note. — When  a  constable  is  appointed,  by  virtue  of  either  of  the  above  statutes,  the  Jus- 
tice should  enter  on  his  Minutes,  the  following  order  :  "  May  term,  184G  : — There  being 
no  constable  in  this  militia  district,  as  required  by  law,  John  Doe  is  therefore  appointed 
constable  for  said  district,  and  upon  giving  bond  and  security,  and  taking  the  oath  of  office, 
is  to  be  obeyed  and  respected  accordingly,  until  a  successor  is  duly  appointed  and  qualified." 
If  the  appointment  be  made -in  vacation,  the  order  should  be  entered  on  the  Minutes,  at  the 
following:  term. 


Justice  of  the  Peace^s  Fees  in  Civil  Cases. 

For  a  warrant  or  summons,  31^  cents  ;  for  each  cause  tried  by  said  justice, 
3I4  cents  ;  for  affidavit  to  obtain  an  attachment,  or  to  hold  to  bail,  and  taking  the 
bond,  62^  cents;  for  each  execution,  ca.  sa.  or  attachment,  314  cents ;  for 
taking  interrogatories,  and  certifying  the  same,  one  dollar  and  twenty-five  cents  ; 
for  drawing  jury  and  making  out  venire,  311  cents  ;  for  each  cause  tried  by  said 
jury,  311  cents  ;  for  each  affidavit  where  there  is  no  cause  pending,  31 4  cents. 
—Act  of  1811  ;  Prill.  DUj.  507. 
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5.  The  inferior  court  shall  at  their  first  term  in  each  year  appoint  at  least 
one,  and  not  more  than  two,  fit  and  proper  person  or  persons  in  each  militia 
company  district,  to  serve  as  constables,  who  shall  hold  their  appointments  for 
one  year,  and  until  a  successor  shall  be  appointed  ;  and  before  such  constables 
enter  on  the  duties  of  their  appointments,  they  shall  give  bond  and  good  secu- 
rity to  the  governor  of  this  State  for  the  time  being,  in  the  sum  of  one  hundred  and 
fifty  dollars,  for  the  faithful  discharge  of  their  duties. — Act  of  1799  ;  Frin. 
big.  500. 

1.  An  ELECTION  shall  beheld  at  the  place  of  holding  justices'  courts  in  each 
captain's  district,  on  the  first  Saturday  in  .January,  of  each  and  every  year,  by 
persons  entitled  to  vote  for  members  of  the  general  assembly,  for  at  least  one, 
and  not  more  than  two  constables;  Avhich  election  shall  be  superintended  by 
at  least  one  of  the  justices  of  the  peace  and  two  freeholders,  who  shall  hold  his 
or  their  appointments  until  the  first  Saturday  in  January  next  thereafter,  and 
until  his  or  their  successor  is  elected  and  quahfied. — Act  of  1S29  ;  Prin. 
Dig.  510. 

5.  And  where  it  shall  so  happen  that  no  fit  and  proper  person  or  persons 
offer  themselves  as  candidates,  the  said  court  shall  pass  an  order  directing  the 
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justices  in  any  district,  or  one  of  them,  to  draw  not  exceeding  two  persons 
from  such  company,  to  serve  as  aforesaid,  who  shall  be  liable  to  a  fine  of  forty 
dollars,  to  be  levied  by  order  of  the  said  inferior  court,  on  refusal  to  act  or 
procure  some  other  person  to  serve  for  him. — Act  of  1799  ;  Pnn.  Dig.  500. 

5.  Before  any  constable  shall  enter  on  the  duty  of  his  apjjointment  he 
shall  take  the  usual  oath,  and  enter  into  the  usual  bond,  to  be  approved  of  by  the 
justice  or  justices  of  the  peace  of  their  respective  districts :  "  I  do  solemnly 
swear,  or  affirm,  that  I  will  duly  and  faithfully  perform  all  the  duties  required 

of  me  as  constable  of  the  county  of ,  according  to  the  best  of  my  abilr- 

ties  and  understanding." — Act  of  1799  ;  Prin.  Dig.  511  and  500. 

That  all  constables  hereafter  appointed,  shall,  before  they  enter  upon  the  du- 
ties of  their  appointments,  take  the  oath  prescribed  by  the  said  fifth  section  of 
the  Act  above  recited  (Act  of  1799)  before  any  justice  of  the  inferior  court,  or 
justice  of  the  peace ;  and  those  constables  resident  in  the  cities  of  Augusta  and 
JSavannah,  shall  give  bond  with  two  or  more  good  and  sufficient  securities,  in 
the  sum  of  $400,  to  the  justices  of  the  inferior  court  of  the  counties  of  Rich- 
mond and  Chatham,  conditioned  for  the  true  and  faithful  discharge  of  the  du- 
ties of  their  office  ;  and  all  other  constables  shall  give  bond  in  the  sum  of  $200, 
for  the  faithful  discharge  of  the  duties  of  their  office,  payable  to  the  justices 
OF  THE  INFERIOR  COURTS  of  the  respective  counties,  which  bond  or  bonds  so 
given,  shall  be  deposited  in  the  clerk's  office  of  the  inferior  courts  of  the  re- 
spective counties  in  this  State,  and  be  taken  by  or  before  any  justice  of  the 
peace,  and  may  be  sued  by  order  of  the  inferior  court,  upon  the  application  of 
any  person  or  persons  who  shall  make  it  satisfactorily  appear  that  they  have 
been  injured  by  the  misconduct  or  neglect  of  duty  in  said  constable,  which  suit 
shall  be  brought  in  the  superior  courts,  for  the  use  of  the  person  or  persons 
so  injured — any  law  to  the  contrary  notwithstanding. — Act  of  1816  ;  Prin. 
Dig.  509. 

Each  and  every  constable  shall  give  bond,  with  two  or  more  securities,  to 
be  judged  of  by  the  justices  of  the  peace  in  their  respective  districts,  in  the  sum 
of  $500,  (unless  said  district  be ''in  a  town,  and  in  that  case  $1^000,)  for  the 
faithful  performance  of  the  duties  of  their  office  of  constable. — Act  of  1818  ; 
Prin.  Dig.  509. 

Constable's  Bond. 
STATE  OF  GEORGIA,  )  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  ^  JqJi^  J)q(,^  William  Smith  and  Charles  Smithy 
securities,  of  said  county,  are  held  and  firmly  bound  unto  their  honors 
the  justices  of  the  inferior  court  of  said  county,  for  the  time  being,  and 
their  successors  in  office,  in  the  just  and  full  sum  oi  five  hundred  dol- 
lars, good  and  lawful  money  of  said  State,  for  the  true  payment  of  which 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents :  sealed  with  our  seals,  and  dated 
this  May  1,  1846.  -^ 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe  has  been,  this  day  duly  elected  constable,  in  and  for  the  six 
hundred  and  nineteenth  company  district  Georgia  Militia,  in  said 
county  :  now,  should  the  said  John  Doe,  well  and  truly,  faithfully  per- 
form and  discharge,  all  and  singular,  the  duties  of  his  said  ofifice,  dur- 
ing the  time  he  may  continue  therein,  as  required  by  law,  then  this  ob- 
ligation to  be  null  and  void;  else  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Mack,  J.  P.  William  Smith,  Sec^ty,  [L.  S.] 

Harvey  Jinks,  J.  P.  Charles  Smith,  SecHy,  [L.  S.] 
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3.  When  an  election  should  fail  to  be  held  at  the  time  aforesaid,  or  a  vacancy 
should  happen,  it  shall  be  the  duty  of  the  justice  or  justices  aforesaid,  to 
advertise  an  election  in  three  of  the  most  public  places  in  their  district,  giving 
at  least  ten  days'  notice  of  the  time  and  place,  which  shall  be  conducted  in  the 
same  manner  as  aforesaid  ;  and  who  shall  hold  his  or  their  appointment  until 
the  first  Saturday  in  January  next  thereafter,  and  until  his  or  their  successors 
is  elected  and  qualified. 

4.  Whenever  notes  forxjoUection  shall  be  placed  in  the  hands  of  the  constable, 
it  shall  be  his  duty  to  grant  receipts  for  the  same,  and  pay  over  the  amount 
when  collected  to  the  plaintiff;  or  his,  her,  or  their  agent  or  attorney,  unless 
there  should  be  conflicting  claims  ;  it  shall  then  be  the  duty  of  the  constable 
to  report  the  same  to  the  next  justices'  court  of  said  district,  subject  to  the 
order  of  said  court. — Act  of  1829  ;  Prin.  Dig.  512. 

2.  Constables  shall  be  subject  to  be  ruled  by  their  respective  justices'  courts, 
and  compelled  to  give  an  account  of  their  actings  and  doings,  or  pay  over 
moneys  which  they  may  have  received  or  collected  in  their  official  capacity, 
under  the  same  regulations  as  are  pursued  in  the  superior  court,  in  relation  to 
officers  of  said  court. — Act  of  1820  ;  Prin.  Dig.  510. 


2.  Which  warrant  or  summons  shall  be  served  by  any  constable  of  the 
district  in  which  the  defendant  may  reside,  duly  appointed  and  sworn  to  the 
faithful  execution  of  his  office,  either  by  giving  a  copy  to- the  defendant  in 
person,  or  by  leaving  a  copy  thereof  at  his,  her,  or  their  usual  and  notorious 
place  of  abode,  at  least  ten  days  before  the  day  of  trial ;  and  it  shall  be  the 
duty  of  the  constable  serving  the  summons  or  warrant,  to  make  an  entr}''  of 
service  thereon  in  writing,  and  sign  such  return. — Act  of  1811  ;  Prin. 
Dig.  502. 

That  from  and  after  the  passage  of  this  act,  it  shall  be  lawful  for  the 
constables  in  this  State  to  serve  all  summons  to  them  directed,  nine  days 
before  the  sitting  of  the  court  to  which  they  are  made  returnable  ;  Provided, 
the  same  shall  have  been  issued  and  bear  date  ten  days  previous  to  the  sitting 
of  the  court  to  which  they  are  made  returnable  ;  any  law,  usage  or  custom  to 
the  contrary  notwithstanding. — Act  of  1841  ;  pamp.  p.  144. 

25.  It  shall  be  lawful  for  any  constable  of  the  county  to  serve  any  warrant 
or  summons  wherein  any  justice  of  the  peace  or  constable  may  be  a  party,  and 
to  summons  any  witnesses,  and  to  serve  any  bail  warrant  or  attachment,  and 
to  make  due  return  thereof  to  the  court  to  which  the  same  may  be  made 
returnable  :  and  where  it  may  so  happen  that  there  is  no  constable  in  the 
district,  it  shall  and  may  be  lawful  for  any  constable  in  the  county  to  act  in  the 
said  district,  in  all  respects  as  if  such  constable  had  been  appointed  for  said 
district.— tIc/  o/lSll ;  Prin.  Dig.  508. 

That  from  and  after  the  first  day  of  January  next,  in  all  cases  where  suit  or 
suits  are  commenced  in  any  of  the  justices'  courts  of  this  State,  against  any 
joint  obligors  or  promissors,  it  shall  be  lawful  for  the  constable  of  the  district  in 
which  such  suit  or  suits  are  commenced  to  serve  all  processes  on  all  of  the 
parties,  and  do  all  other  legal  acts  which  may  be  required  of  them,  in  the  pro- 
gress of  such  suit  or  suits  in  any  district  or  districtsln  the  county  in  which 
such  suit  or  suits  may  be  commenced.— tIc/  of  1840  ;  pamp.  p.  54. 


17.  It  shall  be  the  duty  of  constables  to  advertise  all  intended  sales  at  t2co 
or  more  of  the  most  public  places  in  their  proper  district,  and  at  one  or  more  of 
the  most  public  places  in  the  county,  at  least  fifteen  days  before  any  sale,  and 
shall  give  a  full  and  clear  description  of  the  property  to  be  sold  ;   and  all 

26 
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constables'  sales  shall  be  at  the  place  of  holding  justices'  courts  in  the  several 
company  districts,  and  on  a  court  day,  and  that  between  the  hours  of  ten  and 
three  o'clock. — Act  of  1811  ;  Prin.  Dig.  506. 

That  from  and  after  the  passage  of  this  act,  so  much  of  the  above-recited 
act  (Act  of  1811,)  as  requires  constables  to  advertise  all  intended  sales,  at  one 
or  more  of  the  most  public  places  in  the  county,  be  and  the  same  is  hereby 
repealed  ;  and  in  lieu  thereof,  that  hereafter  it  shall  be  the  duty  of  the  constables 
of  this  State  to  advertise  all  intended  sales,  by  them  to  be  made,  at  three  or 

MORE  OF  THE  MOST  PUBLIC  PLACES  IN  THEIR  PROPER  DISTRICTS. Act  o/1842  ; 

pamp.  p.  55. 

•  Constable's  Sale, 

STATE  OF  GEORGIA,  i  Qn  Saturday,  the  sixteeiith  instant,  will  be  sold 
Houston  County.  ^  ^^  ^^i^  court-house  door,  (or  at  the  place  of  hold- 
ing justices'  courts,)  in  and  for  the  six  hundred  and  nineteenth  company 
district,  G.  M.,  between  the  lawful  hours  of  sale,  one  Black  Horse, 
about  eight  years  old  ;  levied  on  as  the  property  of  Richard  Roe,  to 
satisfy  aji.fa.  issued  from  the  Justices'  Court,  in  and  for  said  district, 
in  favor  of  John  Doe  ;  .this  May  1,  1846. 

John  Jacobs,  Constable. 

18.  No  constable  shall  be  authorised  to  levy  on  any  negro  or  negroes,  or  real 
estate  unless  there  is  no  other  personal  estate  to  be  found  sufficient  to  satisfy 
the  debt,  and  then,  and  in  that  case,  they  are  hereby  authorised  to  levy  on  the 
same  wherever  to  be  found,  and  deliver  over  the  execution  or  executions  to 
the  sheriff  of  the  county,  with  a  return  of  the  property  levied  on,  who  shall 
proceed  to  sell  the  same,  with  such  formalities  as  are  prescribed  for  the  sale  of 
real  estates. — Act  of  1811  ;  Prin.  Dig.  506. 

Entry  by  the  Constable, 

May  1,  1846.  No  personal  estate  to  be  found,  on  which  to  levy 
this^.y^.  John   Jacobs,  Constable, 

Levy  by  the  Constable. 

May  1,  1846.  There  being  no  personal  estate  of  the  defendant  to 
be  found,  in  this  county,  sufficient  to  satisfy  this^^.y^.,  I  have  levied 
it  on  lot  of  land  number  forty -nine  in  the  tenth  district  of  Houston  county, 
and  have  given  Charles  Smith,  the  person  in  possession  of  said  lot  of 
land,  due  notice  of  said  levy.  John  Jacobs,  Constable, 

That  from  and  after  the  passage  of  this  act,  the  defendants  in  executions 
arising  in  justices'  courts,  shall  have  the  right  to  point  out  to  the  levying  officer, 
either  land  or  negroes,  in  the  possession  of  the  defendant ;  Provided  however, 
nothing  shall  be  so  construed  in  this  act,  to  restrain  the  officer  from  levying 
such  execution  on  a  sufficient  amount  of  property  to  satisfy  the  same. — Act 
of  1842  ;  pamp.  p.  85. 

20.  A  reasonable  compensation  shall  be  allowed  to  constables  for  carrying 
property  levied  on  to  the  place  of  sale,  when  there  appears  an  absolute  necessity 
for  so  doing,  to  be  adjudged  of  by  the  justice  or  justices  resident  in  said 
district. 
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21.  It  shall  be  the  duty  of  the  constables  of  the  several  districts  to  levy  all 
executions  put  into  their  hands  agreeably  to  the  tenor  thereof,  and  to  make 
due  returns  of  the  same,  together  v^'ith  all  summonses  or  warrants,  to  the 
court  to  which  they  may  be  made  returnable  ;  and  if  any  constable  shall  fail 
to  execute  and  make  returns,  or  pay  to,  or  account  with  any  person  for  whom 
he  may  have  received  money  on  any  execution,  within  ten  days  after  the 
reception  thereof,  the  person  so  injured  as  aforesaid,  may  upon  application  to 
any  justice  within  the  district  where  said  constable  may  reside  (and  in  case 
there  should  be  no  justice  in  said  district,  then  an  application  to  a  justice  in 
any  adjacent  district,)  whose  duty  it  shall  be  to  grant  a  warrant  to  such  appli- 
cant against  such  constable,  and  such  justice  shall,  upon  proof  thereof,  award 
judgment  and  execution  for  the  same  and  all  cost  against  such  constable,  and 
also  fine  him  for  such  abuse  in  a  sum  not  exceeding  ten  per  cent,  on  the  amount 
so  withheld :  and  in  case  of  neglect  or  refusal  to  serve  and  return  any  warrant 
or  summons  as  aforesaid,  may  fine  the  constable  so  offending,  in  a  sum  not 
exceeding  the  amount  of  the  debt  due  by  the  defendant ;  and  all  constables 
shall  moreover  be  subject  to  be  prosecuted  and  tried  for  malpractice  in  office, 
in  like  manner  as  herein  pointed  out  for  justices  of  the  peace,  and  liable  to  like 
pains  and  penalties. — Act  of  1811  ;  Prin.  Dig-  507. 

2.  It  shall  be  lawful  for  any  constable,  and  he  is  hereby  required,  in  all  cases 
where  a  bail  or  criminal  process  is  placed  in  his  hands,  and  the  person  against 
whom  the  same  may  be  is  moving  about  from  one  district  to  another,  to  serve 
the  said  process  in  any  district  within  the  county  in  which  he  may  be  consta- 
ble.—Jc^  0/1818  ;  Prin.  Dig.  442. 

22.  For  serving  a  warrant,  summons,  or  subpoena,  311  cents ;  for  each  addi- 
tional copy,  31«  ;  for  attending  each  trial  in  a  justice's  court,  31 4 ;  for  summon- 
ing a  jury,  625 ;  for  each  cause  tried  by  said  jury,  31 4  ;  for  levying  and  advertis- 
ing an  attachment,  31| ;  for  levying  a  ca.  sa.  or  execution  and  advertising,  314  ; 
carrying  a  prisoner  to  jail,  per  mile  5  cents  ;  for  carrying  a  negro  to  and  from 
jail  when  under  execution,  per  mile  5  cents  ;  for  keeping  a  horse,  mare,  mule, 
ass,  or  ox,  per  day,  IS^  cents  ;  for  each  head  of  neat  cattle,  per  day,  4  cents  ; 
for  each  head  of  sheep,  goats,  or  hogs,  per  day,  2i  cents  ;  an  dshall  moreover 
be  entitled  to  five  per  cent,  on  the  amount  of  sales  made  by  him  under  execu- 
tion.— Act  0/I8II  ;  Prin.  Dig.  507.      (^And  see  title  Fees  and  Costs.) 

Note. — It  will  be  observed,  that  there  is  no  provision  made  by  law,  (clearly  expressed) 
for  a  commission,  or  othey-  proceedings  whereby  a  constable  can  sJiow  his  authority  to  act, 
unless  it  is  included  in  the  act  of  1797,  and  yet  remains  in  the  Inferior  Court ;  the  Compiler 
inclines  to  that  opinion.  How,  then,  should  that  be  done  ?  in  the  absence  of  a  better  mode 
the  Compiler  suggests  that  upon  the  election  taking  place  in  the  district,  the  superintendents 
should  certify  the  result  and  the  name  of  the  person  elected  up  to  the  Inferior  Court ;  the 
Inferior  Court  should  enter  it  upon  their  minutes,  and  a  certified  copy  thereof  should  be 
furnished  the  constable  by  the  clerk. 

Return  of  Superintendents. 

STATE  OF  GEORGIA,  >  „        ,       ,  ,  1     x    ^     •       ^  /.       •  1 

Houston  County        \         ^       honorable  Inferior  Court  of  said  county. 

The  undersigned,  superintendents  of  an  election  for  constable,  held 
\n  and  for  the  nine  hundredth  district,  G.  M.,'in  said  county,  on  Satur- 
day  last,  first  instant.,  certify,  that  at  said  election,  for  said  officer,  John 
Doe  and  Richard  Roe,  received  the  highest  number  of  votes,  and  were 
duly  elected,  and  have  taken  the  oath  of  office,  and  given  bond  and 
security,  as  required  by  law. 

Given  under  our  hands  and  official  signatures,  this  January  5,  1846.    . 

James  Mack,  J.  P.  ) 

Robert  Town,  freeholder,  >  SwperHs, 
James  Smart,  freeholder,    ) 
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Order  hy  the  Inferior  Court. 

It  appearing,  by  the  return  of  the  superintendents  of  an  election, 
held  on  the  first  instant,  for  constable,  in  and  for  the  nine  hundredth 
district,  G.  M.,  in  said  county,  that  John  Doe  and  Richard  Roe  were 
elected  constables  in  and  for  said  district,  and  that  they  have  taken 
the  oath  of  office,  and  given  bond  and  security,  in  terms  of  the  sta- 
tute in  such  case  made  and  provided  ;  it  is  therefore  ordered,  that  said 
John  Doe  and  Richard  Roe,  be,  and  they  are  hereby  recognized,  and 
are  to  be  respected  and  obeyed,  as  constables,  in  and  for  said  district 
and  county,  and  that  said  return  be  entered  on  the  minutes. 

Clerk's  Certificate, 

STATE  OF   GEORGIA— HOUSTON  COUNTY. 

Clerk's  Office,  Inferior  Court. 

I,  William  H,  Wheeler,  clerk  of  the  Inferior  Court,  in  and  for  Hous- 
ton county,  do  hereby  certify,  that  John  Doe  and  Richard  Roe,  have 
deposited  in  my  office,  bonds  in  conformity  with  law,  as  constables  of 
the  nine  hundredth  district,  G.  M.,  and  that  the  above  and  foregoing 
return  and  order  are  true  copies  from  the  minutes  of  said  court. 
Given  under  my  hand  and  official  signature,  this  January  5,  1846. 

William  H.  Wheeler,  C.  I.  C. 


3.  The  said  bailiffs  shall  receive  from  the  county  treasurer,  or  clerk  of  the 
court,  where  there  is  no  treasurer,  of  each  county,  $1  per  day,  in  addi- 
tion to  their  present  fees,  for  each  day  the  said  bailiffs  shall  serve  in  attend- 
ance on  the  juries. — Act  of  1831  ;  Prin.  Dig.  473. 

Note. — This  relates  to  the  Superior  and  Inferior  Courts  only. 


^. 


CHAPTER    XXVI. 


FORCIBLE  ENTRY  OR  DETAINER. 

Forcible  entry  is  the  violently  taking  possession  of  land  and  tenements  with 
menaces,  force,  and  arms,  and  without  authority  of  law. 

Forcible  detainer  is  the  violently  keeping  possession  of  lands  and  tenements 
with  menaces,  force,  and  arms,  and  without  authority  of  law. 

Any  person  who  shall  be  guilty  of  a  forcible  entry,  or  a  forcible  detainer,  or 
both,  may  be  indicted,  and  on  conviction  shall  be  punished  by  fine,  or  imprison- 
ment in  the  common  jail  of  the  county,  or  both,  at  the  discretion  of  the  court. 
And  the  court  befoFe  whom  the  conviction  takes  place,  shall  cause  restitution 
of  possession  of  the  premises  to  be  made  to  the  party  aggrieved :  Provided  al- 
ways, that  if  the  party  forcibly  detaining  lands  and  tenements,  or  those 
under  whom  he  claims,  shall  have  been  in  peaceable  possession  of  the  same  for 
the  space  of  three  years,  or  more,  immediately  preceding  the  filing  of  the  com- 
plaint, such  person  or  party  shall  not  be  subject  to  the  penalties  of  this  section, 
nor  shall  restitution  of  possession  be  made:  And  provided  also,  ihsit  the  only 
questions  to  be  submitted  to,  and  determined  by  the  jury,  in  trials  for  forcible 
entry,  or  forcible  detainer,  shall  be  the  possession,  and  the  force,  without  regard 
to  the  merits  of  the  title  on  either  side. 

Any  one  or  more  justice  or  justices  of  the  peace,  upon  complaint  made  on  oath, 
of  any  forcible  entry  into  lands  or  tenements,  or  of  any  forcible  detainer  of  the 
same,  shall  have  power  to  draw  a  jury  of  twelve  men  from  the  jury-box  of  the 
district  in  which  the  lands  and  tenements  so  alleged  to  be  forcibly  entered  or 
detained  are  situated,  and  cause  the  sheriff  of  the  county,  or  the  constable  of  the 
district,  to  summon  them  to  be  and  appear  at  the  usual  place  of  holding 
court  of  the  said  district  on  a  certain  day  to  be  appointed  by  the  said  justice  or 
justices,  for  the  purpose  of  trying  the  fact  of  such  forcible  entry  or  detainer. 
And  the  said  justice  or  justices  shall  also  issue  a  summons  to  be  directed  to  the 
person  or  persons  charged  with  such  forcible  entry,  or  detainer,  and  cause  the 
same  to  be  served  on  him  or  them  by  the  sheriflf,  or  by  the  constable,  at  least 
five  days  before  the  time  appointed  for  trial,  requiring  him  or  them  to  appear 
and  defend  the  charge  alleged  against  him  or  them.  And  if  all  the  jurors  should 
not  attend,  or  if  there  should  be  any  legal  objection  to  any  of  them,  then  the 
justice  or  justices  may  cause  the  jury  to  be  completed  by  tales  jurors :  And  upon 
the  trial,  the  only  facts  which  the  jury  shall  inquire  into,  shall  be  the  posses- 
sion, and  the  force  ;  but  they  shall  have  no  power  to  inquire  into  the  merits  of 
the  title  on  either  side.  The  following  oath  shall  be  administered  to  the  jurors, 
viz  :  "  You  shall  well  and  truly  inquire  whether  A  B  has  made  any  forcible 
entry  into  the  lands  or  tenements  of  C  D,  and  him  ejected  therefrom,  or  forcibly 
detains  the  lands  or  tenements  of  the  said  C  D,  and  a  true  verdict  give  accord- 
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ing  to  the  facts  as  they  may  appear  to  you  in  evidence  ;  so  help  you  God." 
And  if  upon  the  trial  of  such  case  the  jury  shall  find  such  forcible  entry,  or  for- 
cible detainer,  or  both,  then  the  said  justice  or  justices  shall  give  judgment  ac- 
cordingly, and  cause  the  sheriff  to  make  restitution  of  possession  of  the  pre- 
mises to  the  part}^  aggrieved :  Provided  nevertheless^  that  if  the  person  or  per- 
sons charged  with  such  forcible  entry,  or  detainer,  or  those  under  whom  he.  or 
they  claim,  shall  have  been  in  peaceable  possession  of  the  premises  for  the  space 
of  three  years,  or  more,  as  aforesaid,  then  no  restitution  of  possession  shall  be 
made.  And  provided  also,  that  no  proceedings  under  this  section  shall  exempt 
any  person  guilty  of  a  forcible  entry,  or  detainer,  from  indictment,  and  punish- 
ment, under  and  by  virtue  of  the  preceding  section  of  this  division. — Frin.  JDig. 
644. 

Affidavit  of  Forcible  Entry, 
STATE  OF  GEORGIA,  1  Personally  came  before  me,  James  Mack,  one 
Houston  County.  ^  of  the  justices  of  the  peace,  in  and  for  said 
county,  John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  on 
the  twentieth  day  of  Ajpril^  last  past,  deponent  was  in  the  peaceable 
possession  of  lot  of  land,  nxxmhex  forty -nine,  in  the  tenth  district  of  said 
county,  agreeably  to  original  survey,  and  being  in  the  six  hundred  and 
nineteenth  district,  G.  M.,  in  said  county,  and  its  appurtenances,  as  of 
his  own  right  and  property  ;  that  on  said  twentieth  day  of  April,  last 
past,  Richard  Roe,  of  said  county,  violently  took  possession  of  said 
premises,  with  menaces,  force  and  arms,  without  lawful  warrant  or 
authority,  and  ejected  and  expelled  deponent  therefrom,  contrary  to 
the  laws  of  said  State,  the  good  order,  peace  and  dignity  thereof. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  ^ay  1,  184G.  (  JOHN  DOE. 

James  Mack,  J.  P.  ^ 

Affidavit  of  Forcible  Detainer, 

STATE  OF  GEORGIA^  ^  In  person  appeared  before  me,  James  Mack, 
Houston  Cowniy.  ^  ^^^  ^f  {.j^g  justices  of  the  peace,  in  and  for  said 
county,  John  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  he 
is  the  owner  of  lot  of  land,  numhei  forty -7iine ,  in  the  tenth  district  of  said 
county,  agreeably  to  original  survey,  and  being  in  the  six  hundred  and 
nineteenth  district,  G.  M.,  in  said  county  ;  that  he  was  in  the  peaceable 
possession  and  enjoyment  of  said  lot  of  land  and  its  appurtenances,  ^ndi 
that  deponent  leased  said  lot  of  land  to  Richard  Roe,  of  said  county, 
for  the  year  of  our  Lord,  eighteen  hundred  and  forty-five  ;  that  said 
leqse  expired  on  the  thirty -first  day  of  Decetnber,  last  past ;  and  that 
said  Richard  Roe  refuses  to  deliver  deponent  possession  of  said  prem- 
ises, but  violently,  and  with  strong  hand,  keeps  possession  thereof, 
with  menaces,  force  and  arms,  and  without  authority  of  law,  contrary 
to  the  laws  of  said  State,  the  good  order,  peace  and  dignity  thereof. 

Sworn  to  and  subscribed,      i 
before  me,  this  May  1,  1846.  >  JOHN  DOE. 

xfohn  Stone,  /.  P.  j 


Summons  for  Person  Accused, 

:ORGIA,  }       ,  , 

unty.        (      To  Richard  Roe,  of  sai 
You  are  hereby  notified,  that  on  the  first  day  of  May  instant,  John 


STATE  OF  GEORGIA,  ^       ,  . 

Houston  County.        \     To  Richard  Roe,  of  said  county. 
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Boe  appeared  before  me,  and  made  oath  that  he  is  the  owner  of  lot  of 
land,  numhev  forty -nine,  in  the  tenth  district  of  said  county,  agreeably 
to  original  survey,  and  in  the  six  hundred  and  nineteenth  district,  G. 
M.j  in  said  county  ;  that  he  was  in  the  peaceable  possession  of  said 
lot  of  land  and  its  appurtenances  ;  and  that  deponent  leased  said  lot  of 
land  to  you,  the  said  Richard  Roe,  for  the  year  eighteen  hundred  and 
forty -five  j  that  said  lease  expired  on  the  thirty-first  day  of  December, 
last  past  ;  and  that  you,  the  said  Richard  Roe,  refuse  to  deliver  pos- 
session of  said  premises,  to  him,  the  said  John  Boe,  but  that  you,  the 
said  Richard  Roe,  keep  possession  thereof,  violently,  and  with  strong 
hand,  with  menaces,  force  and  arms,  and  without  authority  of  law. 
You  are,  therefore,  required  to  be  and  appear  at  Perry,  in  said  county, 
the  place  of  holding  court  in  and  for  said  district,  on  the  tenth  day  of 
this  month,  (May,)  by  ten  o'clock  in  the  forenoon,  (where  and  when 
you  will  appear,  and  defend  the  charge  alleged  against  you,)  when 
and  where,  the  question  o(  forcible  detainer,  between  yourself  and  said 
John  Boe,  will  be  submitted  to  the  determination  of  a  jury,  according 
to  the  statute  in  such  case  made  and  provided. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

James  Mack,  J.  P. 

Precept  for  summoning  the  Jury, 

STATE  OF  GEORGIA,  ^  gy  James  Mack^  a  justice  of  the  peace,  in  and 

Houston  County.        ^      for  said  county. 
To  John  Jacobs,  one   of  the  constables  of  and  in  the  six  hundred  and 

nineteenth  district,  G.  M. 

These  are  to  require  you,  immediately,  upon  sight  hereof,  to  sum- 
mon the  following  named  twelve  men,  to  wit :  James  Thompson,  Hugh 
West,  S^c,  ^c,  to  be  and  appear  before  me,  at  Perry,  in  said  district 
and  county,  on  the  tenth  day  of  the  present  month,  (May,)  by  ten 
o'clock  in  the  forenoon,  then  and  there,  to  inquire  of,  do  and  execute 
all  such  things,  touching  the  question  of  forcible  detainer,  pending 
between  John  Boe  and  Richard  Roe,  then  and  there  to  be  inquired  into. 
And  be  you,  then  antl  there,  to  certify  what  you  shall  have  done  in 
the  premises  ;  and  further,  to  do  and  execute,  what  shall  be,  then  and 
there,  enjoined  you. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

James  Mack,  J.  P. 

Verdict  of  the  Jury. 

We,  the  jury,  find  a  forcible  detainer  of  the  premises  in  dispute,  on 
the  part  of  Richard  Roe,  the  defendant,  and  the  possession  for  the 
plaintiff,  John  Boe.     May  10,  1846. 

James  Thompson,  Foreman. 

Judgment. 

Whereupon,  it  is  considered  by  the  court  here,  that  the  defendant, 
Richard  Roe,  has  been  guilty  of  ix,  forcible  detainer  of  the  premises  in 
dispute.     And  it  is  further  considered,  that  the  plaintiff,  John  Boe,  do 
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have  full,  quiet  and  peaceable  possession  of  said  premises ;  and  that 
said  John  Doe,  recover  against  said  Richard  Roe,  ffteen  dollars  and 
fifty  cents,  for  his  costs  and  charges  in  this  behalf  expended,  and  that 
he  have  execution  hereof;  and  said  Richard  Roe,  in  mercy,  &c. 
Judgment  signed  this  May  10,  1846.  James  Mack,  J.  P. 


Writ  of  Possession, 


STATE  OF  GEORGIA; 
Houston  County. 


>  By  James  Mack,  a  justice  of  the  peace  in  and  for 
y     the  Qildth  district,  G.  M.,  in  said  county. 

To  THE  Sheriff  of  said  County — Greeting  : 

Whereas,  John  Doe,  has  lately,  in  a  court  organized  and  held  for 
that  purpose,  agreeably  to  statute,  by  the  judgment  of  said  court,  re- 
covered against  Richard  Roe,  of  said  county,  possession  of  lot  of  land 
number  forty-nine,  in  the  tenth  district  of  said  county,  agreeably  to 
original  survey,  and  being  in  the  six  hundred  and  nineteenth  district, 
G.  M.,  in  said  county,  with  its  appurtenances,  which  said  premises 
have  been,  and  are  still,  unjustly  withheld  from  the  said  John  Doe,  by 
the  said  Richard  Roe,  whereof  he  is  convicted,  as  appears  to  us  of 
record  ;  and  forasmut^h,  as  it  is  adjudged,  in  the  said  court,  that  the 
said  John  Doe,  have  execution,  upon  his  said  judgment,  agfainst  the 
said  Richard  Roe,  according  to  the  force,  form  and  effect  of  his  said 
recovery  ;  therefore,  we  command  you,  that  without  delay,  you  de- 
liver to  the  said  John  Doe,  possession  of  the  said  premises,  so  recov- 
ered, with  its  appurtenances,  and  the  sum  oi  fifteen  dollars  and  fifty 
cents,  for  his  costs  and  charges  in  this  behalf  expended  ;  and  that  you 
certify  to  our  said  Justices'  Court,  to  be  held  in  and  for  said  district 
and  county,  on  the  fourth  Saturday  in  June  next,  in  what  manner 
you  shall  have  executed  this  writ :  and  have  you,  then  and  there, 
this  writ. 

Given  under  my  hand  and  official  signature,  this  May  10,  1846. 

James  Mack,  J.  P. 

NoTK. — Forcible  detainer  may  be  supported,  when  the  claimant  had  a  prior  possession, 
and  the  defendant  has  obtained  possession  by  frmid,  without  force,  and  then  forcibly 
detains.  It  is  again  repeated,  that  in  this  proceeding,  the  title  does  not  come  in  question, 
and  cannot  he  inquired  into  ;  the  force  and  the  possession  are  the  only  questions  to  be 
examined  into  by  the  justice  of  the  peace.     Verbal  summons  for  jurors  is  sufficient. 


^^S^i 
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TO  PROTECT  THE  POSSESSION  OF  PERSONAL  PROPERTY. 

An  act  the  more  effectually  to  quiet  and  protect  the  possession  of  personal  property, 
and  to  prevent  taking  possession  byfrcjiud  or  violence. 

Whereas,  a  practice  hath  been  followed  by  some  persons  having  or  laying 
claims  to  negroes  and  other  personal  property,  to  take  or  convey  away  the 
same  by  violence,  seduction,  or  other  means,  or  to  harbor,  or  otherwise  take, 
or  cause  the  same  to  be  taken,  out  of  the  possession  of  the  adverse  claimant 
without  due  course  of  law,  and  oftentimes  to  remove  the  same  out  of  the 
State,  to  the  great  injury  of  the  true  owner;  and  whereas,  manifest  injustice, 
and  many  serious  mischiefs  may  arise  from  such  a  practice,  which  is  produc- 
tive of  frauds,  violence,  and  quarrels  and  bloodshed. 

1.  Be  it  therefore  enacted.  That  upon  complaint  made  on  oath  by  the  person 
injured,  his  agent,  or  attorney,  to  any  judge  of  the  superior,  or  justice  of  the 
inferior  court,  or  any  justice  of  the  peace,  that  any  negro  or  negroes,  or  other 
personal  chattel,  have  been  taken,  enticed,  or  carried  away  by  fraud,  violence, 
seduction,  or  other  means,  from  the  possession  of  such  deponent,  or  that  such 
negroes  or  other  personal  chattels,  having  been  recently  in  the  quiet,  and  le- 
gally and  peaceably  acquired  possession  of  such  deponent,  have  absconded  or 
disappeared  without  his  or  her  consent,  and  as  he  or  she  believes  have  been 
harbored,  received,  or  taken  possession  of,  by  any  person  or  persons  under  some 
pretended  claim  or  claims,  and  without  lawful  warrant  or  authority,  and  that 
the  said  deponent,  or  the  person  for  whom  he  is  agent  or  attorney  bona  fide, 
claims  a  title  to  or  interest  in  the  said  negroes  or  other  chattels,  or  the  posses- 
sion thjereof,  it  shall  be  the  duty  of  such  judge  or  justice  to  issue  a  warrant,  as 
well  for  the  apprehension  of  the  party  so  seizing,  taking,  enticing,  receiving, 
harboring,  obtaining,  or  having  possession  of  such  negroes  or  other  chattels,  as 
for  the  seizure  of  such  negroes  or  other  chattels  themselves,  and  upon  the  re- 
turn of  such  warrant  the  judge  or  justice  shall  hear  evidence  as  to  the  ques- 
tion of  possession  in  a  summary  way,  and  cause  the  said  negroes  or  other 
chattels  to  be  delivered  over  to  the  i^party  from  whose  possession  the  same 
were  violently  or  fraudently  taken  or  enticed  away,  or  from  whom  the  same 
absconded,  or  in  whose  peaceable  possession  they  last  were  :  Provided,  such 
party  shall,  before  such  judge  or  justice,  enter  into  a  recognizance,  with  good 
and  sufficient  security,  in  double  the  amount  of  the  value  of  such  negroes  or 
other  personal  property,  and  the  hire  claimed,  if  any,  to  cause  the  said  negroes 
to  be  produced  and  forthcoming,  to  answer  any  judgment,  execution,  or  decree 
that  may  be  had,  issued,  or  made  upon  such  suit  or  action  at  law  or  in  equity, 
as  the  opposite  party  may  commence  or  prosecute  within  the  next  four  years, 
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touching  the  same  ;  and  such  recognizance  shall  be  returned  by  such  judge  or 
justice  to  the  next  superior,  court  of  the.  county  where  the  same  is  taken,  to 
be  transmitted  to  the  court  where  such  suit  or  action  may  be  commenced,  and 
the  securities  upon  such  recognizance  shall  be  bound  and  liable  for  the  even- 
tual condemnation  money,  and  execution  shall  issue  against  them  in  the  same 
manner  as  against  securities  on  appeals-:  Provided  also,  that  when  the  party 
taking  out  the  warrant  shall  refuse  or  be  unable  to  give  such  security,  then  the 
judge  or  justice  may  in  his  discretion  deliver  over  such  negroes  or  other  per- 
sonal property  to  the  opposite  party,  upon  their  entering  into  a  like  recogni- 
zance, with  security  of  the  same  nature  and  effect,  and  to  be  disposed  of'in  the 
same  manner.  And  if,  upon  return  of  the  warrant,  it  shall  appear  that  the  ne-- 
groes  or  other  personal  property  are  in  the  possession,  power,  custody,  or  con- 
trol of  the  defendant,  or  any  agent  or  friend  of  his,  or  acting  for,  or  intrusted 
with  them  for  him,  and  the  said  defendant  doth  not  produce  or  cause  to  be 
forthcoming  the  said  negroes  or  other  personal  property  to  be  dealt  with  as 
the  law  directs,  the  said  defendant  shall  be  committed  to  jail,  there  to  remain 
in  safe  and  close  custody,  without  bail  or  mainprize,  until  the  said  negroes  or 
other  personal  property  shall  be  produced  or  forthcoming  to  be  disposed  of  as 
aiores3.id  J  Frovided  always,  tha-t  no  person  or  persons  shall  be  so  committed 
for  refusing  to  produce,  or  cause  to  be  forthconiing,  any  negro  or  other  per- 
sonal chattel  which  he,  she,  or  they  shall  satisfactorily  prove  to  have  been  in 
his  or  her  quiet  and  peaceable  possession  for  four  years  next  immediately  pre- 
ceding the  passing  of  this  act,  or  next  immediately  preceding  the  issuing  of  the 
warrant. — Act  of  1821  ;  Frin.  Dig.  449.  . 

Plaintiff's  Affidavit, 

STATE  OF  GEORGIA, )  Personally  appeared  before  me,  James' Mack, 
Houston  County.  ^  Q^e  of  the  juslices  of  the  peace  in  and  for  the  said 
county,  Jo/m  Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  in 
said  county,  on  the  first  day  of  April  last  past,  one  RicKard  Roe,  as 
deponent  is  advised  and  believes,  (by  fraud,  violence,  seduction,  or  other 
undue  or  unlawful  means,  as  the  case  may  be,)  took  and  carried  away 
from  the  peaceable  and  lawfully  acquired  possession  of  this  deponent, 
a  certain  slave  named  Jacob,  of  yellow  complexion,  about  twenty  years 
of  age,  of  the  price  of  five  hundred  dollars,  whose  hire  is  of  the  annual 
value  of  one  hundred  dollars,  under  some  pretended  claim  or  claims, 
and  Avithout  lawful  Avarrant  or  authority  ;  that  said  Richard  Roe  now 
has  said  slave,  as  deponent  believes,  in  his  possession,  {power,  custody,  or 
control^)  and  that  deponent  bona  fide  claims  a  title  to,  (or  interest  in 
said  slave,  or  the  possession  thereof,  as  the  case  may  be.)  Wherefore, 
deponent  prays  a  warrant,  in  terms  of  the  statute  in  such  case  made 
and  provided. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1S4G.  ^  '  JOHN  DOE. 

James  Mack,  J,  P.  ) 

Note. — If  the  deponent  be  agent,  or  attorney,  for  the  person  interested  in  the  property, 
it  must  be  so  stated  in  the  Affidavit,  Recognizance  and  Warrant. 

Warrant. 

STATE  OF  GEORGIA,  )  ^  ,  ,  , 

Houston  County.       \  ^o  any  lawful  officer,  to  execute  and  return. 

Whereas,  complaint  on  oath  hath  been  this  day  made  before  me, 
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James  Mack^  one  of  the  justices  of  the  peace  \n  and  for  said  county, 
by  John  Doe,  that  in  said  county,  on  the  first  day  of  April  last  past, 
one  Richard  Roe,  as  deponent  is  advised  and  believes,  {by  fraud,  vio- 
lence, seduction,  or  other  undue  or  unlawful  means,  as  the  case  may  be,) 
took  and  carried  away,  from  the  peaceable  and  lawfully  acquired  pos- 
session of  this  deponent,  a  certain  slave  named  Jacob,  of  yellow  com- 
plexion, about  twenty  years  of  age,  of  the  price  oi  five  hundred  dollars, 
whose  hire  is  of  the  annual  value  of  one  hundred  dollars,  under  some 
pretended  claim,  or  claims,  and  without  lawful  v^^arrant  or  authority; 
that  said  Richard  Roe  now  has  said  slave,  as  deponent-  believes,  in  his 
possession,  power,  {custody,  or  control,)  and  that  deponent  bona  fide 
claims  a  title  to,^{or  interest  in  said  slave,  or  the  possession  thereof,  as 
the  case  may  be.)  And  said  John  Doe  having"  prayed  the  issuing ' 
a  Warrant  in  said  case,  agreeably  to  the  statute  in  such  case  made 
and  provided  :  Therefore,  you  are  hereby  commanded  and  authorised 
to  apprehend  the  said  Richard  Roe,  and  seize  and  take  into  your  pos- 
session and  custody  the  said  slave  Jacob,  (.if  to  be  found  in  your  baili- 
wick,) and  bring  said  Richard  Roe  and  said  slave  Jacob  before  me,  or 
some  other  justice  of  the  peace  for  said  county,  that  what  appertains  to 
justice  may  be  done  in  the  premises,  apcording  to  the  statute  in  such 
case  made  and  provided.     Herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Recognizance  given  hy  the  Plaintiff, 

STATE  OF  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of 
Houston  County.  ^  May,  in  the  year  of  our  Lord  eighteen  hund.red 
and  forty-six,  John  Doe  and  Charles  Smith,  security,  of  said  county, 
and  State,  personally  came  before  me,  James  Mack,  one  of  the  justices 
of  the  peace  in  and  for  said  county,  and  did  acknowledge  themselves 
to  owe  to  Richard  Roe,  of  said  county,  his  heirs,  executors  and  admin- 
istrators, the  sum  of  one  thousand  dollars,  for  the  true  payment  of  which 
sum  they  bind  themselves,  their  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  and  dated,  the 
day  and  year  above  written. 

The  condition  of  the  above  obligation  is  such,  that  whereas  said 
John  Doe  hath,  this  day,  sued  out  a  Warrant  under  the  Act  of  eighteen 
hundred  and  twenty-one,  entitled  an  "  Act  the  more  eflfectually  to 
quiet  and  protect  the  possession  of  personal  property,  and  to  prevent 
taking  possession  by  fraud  or^ violence,"  against  Richard  Roe,  of  said 
county,  and  for  the  seizure  of  a  certain  slave  named  Jacob,  of  yellow 
•complexion,  about  twenty  years  of  age,  of  the  price  of  five  hundred  dol- 
lars, by  which  Warrant  said  Richard  Roe  was  arrested,  and  said  slave 
taken  into  the  possession  of  John  Jacobs,  constable,  and  brought  before 
James  Mack,  a  justice  oiihe,  peace  in  and  for  said  county,  who  having 
heard  evidence  in  said  case,  with  regard  to  the  possession  of  said  slave, 
ordered  that  said  slave  be  put  into  the  possession  of  said  John  Doe,  arid 
that  said  John  Doe  enter  into  recognizance,  agreeably  to  the  statute  in 
such  case  made  and  provided :  now,  should  the  said  John  Doe,  well 
and  truly,  cause  the  said  slave  Jacob  to  be  produced  and  forthcoming, 
to  answer  any  judgment,  execution,  or  decree,  that  may  be  had, 
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issued,  or  made,  upon  such  suit,  or  action  at  law,  or  in  equity,  as  the 
said  Richard  Roe  may  commence  or  prosecute,  within  the  next  four 
years,  touching  the  said  slave  Jacob,  then  this  recognizance  to  be  void  ; 
else,  of  full  force  and  virtue. 

Acknowledged  before  me,  )  JoHN  DoE.  [L.  S.] 

James  Mack,  J.  P.        ^  ChARLES  Smith,  SccHy,    [L.  S.] 

Note.— If  the  party  taking  out  the  Warrant  refuse  or  be  unable  to  give  the  security 
required,  then  the  Judge  or  Justice  may,  in  his  discretion,  deliver  over  such  slave  to  the 
opposite  party,  upon  his  entering  into  a  like  recognizance  w^ith  security. 

Recognizance  given  hy  the  Defendant, 

STATE  OF  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of 
Houston  County.  ^  May ^  in  the  year  of  our  Lord  eighteen  hundred 
and  forty -six,  Richard  Roe  and  Isaac  C.  West,  security,  both  of  said 
State  and  county,  personally  came  before  me,  James  Mack,  one  of  the 
justices  of  the  peace  in  and  for  said  county,  and  did  acknowledge 
themselves  to  owe  to  John  Doe,  of  said  county,  his  heirs,  executors  and 
administrators,  the  sum  of  one  thousand  dollars,  for  the  true  payment 
of  which  they  bind  themselves,  their  heirs,  executors  and  administra- 
tors, jointly  and  severall}^,  firmly  by  these  presents  :  sealed  and  dated 
the  day  and  year  above  written. 

The  condition  of  the  above  obligation  is  such,  that  whereas  said 
John  Doe  hath,  this  day,  sued  out  a  Warrant  under  the  Act  of  eighteen 
hundred  and  twenty-one,  entitled  an  "  Act  the  more  effectually  to 
quiet  and  protect  the  possession  of  personal  property,  and  to  prevent 
taking  possession,  by  fraud,  or  violence,"  against  said  Richard  Roe, 
and  for  the  seizure  of  a  certain  slave  named  Jacob,  of  yellow  complexion, 
about  twenty  years  of  age,  of  the  price  of  five  hundred  (^o\\3.ys;  by  which 
Warrant  said  Richard  Roe  was  arrested,  and  said  slave  taken  into  the 
possession  of  John  Jacobs,  constable,  and  brought  before  James  Mack, 
a  justice  of  the  peace  in  and  for  said  county,  who  having  heard  evidence 
in  said  case,  with  regard  to  the  possession  of  said  slave,  ordered  that 
said  slave  be  restored  to  the  possession  of  said  John  Doe,  and  that  said 
John  Doe  enter  into  recognizance,  agreeably  to  the  statute  in  such 
case  made  and  provided  ;  and  said  John  Doe  having  failed  and  refused 
to  give  such  recognizance,  said  slave  was  turned  over  into  the  posses- 
sion of  said  Richard  Roe  :  now,  should  said  Richard  Roe,  well  and 
truly,  cause  the  said  slave  Jacob  to  be  produced  and  forthcoming,  to 
answer  an}^  judgment,  execution,  or  decree,  that  may  be  had,  issued, 
or  made,  upon  such  suit,  or  action  at  law,  or  in  equity,  as  the  said 
John  Doe  may  commence  or  prosecute  within  the  next  four  years, 
touching  the  said  slave  Jacob,  then  this  recognizance  to  be  void  ;  else, 
of  full  force  and  virtue. 

Acknowledged  before  me,  ^  RiCHARD  RoE.    [L.  S.] 

James  Mack,  J.  P.        ^  IsAAC  C.  West,  SecHy,    [L.  S.] 

Commitment, 
STATE  OF  GEORGIA,  ^  gy  James  Mack,  a  Justice  of  the  Peace,  in  and  for 

HomtonlConnXy.         ^        gg^-j  cOUnty. 

To  John  Jacobs,  constable,  and  to  the  keeper  of  the  common  jail,  of 
said  county. 
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Whereas,  a  warrant,  under  the  act  of  1821,  entitled  "  An  act,  the 
more  effectually  to  quiet  and  protect  the  possession  of  personal  pro- 
perty, and  to  prevent  taking  possession,  by  fraud  or  violence,"  was 
issued,  at  the  instance  of  John  Doe^  against  Richard  Roe,  for  fraudu- 
lently taking  possession  of  a  certain  negro  fellow  named  Jacob.  And 
whereas  said  Richard  Roe  was  brought  before  me,  and  examined  touch- 
ing said  charge,  upon  which  examination  it  appeared  said  Richard  Roe 
had  said  negro  fellow  in  his  possessio?i,  ajid. Refused  to  produce  said 
negro  fellow  Jacob,  These  are,  therefore,  to  command  you,  the  said 
John  Jacobs^  constable,  the  said  Richard  Roe  safely  to  convey  and  de- 
liver to  the  jailor,  of  said  county,  and  you  the  said  jailor,  him  the  said 
Richard  RoCy  into  your  custody  to  receive,  and  him,  the  said  Richard 
Roe,  in  your  jail  to  keep,  without  bail,  or  mainprize,  until  he  shall  pro- 
duce said  negro  fellow  Jacob,  or  shall  be  otherwise  delivered  by  due 
course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

That  from  and  after  the  passage  of  this  act,  the  fees  of  the  officers  required 
to  carry  into  effect  the  before-recited  act,  (act  q/"  1821,)  shall  be  for  and  after 
the  following  rates,  to  be  paid  by  the  party  against  whom  the  decision  of  the 
justice  may  be  made,  and  for  which  execution  shall  issue  as  on  other  judg- 
ments ;  for  affidavit  to  obtain  a  warrant,  and  making  out  the  same,  sixty-two 
and  a  half  cents  ;  for  trying  the  same,  sixty-two  and  a  half  cents  ;  for  making 
out  a  recognizance  and^eturning  the  same  to  court,  thirty-one  and  a  quarter 
cents  ;  for  making  out  a  commitment,  thirty-one  and  a  quarter  cents  ;  for 
each  subpoena  for  witnesses,  twelve  and  a  half  cents  ;  the  sheriflf  or  consta- 
ble, for  serving  a  warrant  upon  the  person  or  persons  included  in  the  same,  as 
adverse  claimants  or  offenders,  shall  receive  the  same  fees  as  allowed  by  law 
in  criminal  cases ;  and  for  taking  the  possession  of  the  property  included  in  the 
warrant,  shall  receive  the  same  fees  as  allowed  by  law  in  cases  of  attach- 
ment.—J.c/  of  1830  ;  Frin.  Dig.  466. 
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1.  That  from  and  after  the  passing  of  this  act,  no  person  or  persons  whom- 
soever, shall  be  permitted  or  allowed  to  make  or  keep  up  any  dams  or  banks 
to  stop  the  natural  course  of  any  water  or  waters  so  as  to  overflow  the 
lands  of  any  other  person  or  persons,  without  the  consent  of  such  person  or 
persons  being  first  had  and  obtained  ;  nor  shall  any  person  or  persons  whom- 
soever, stop  or  prevent  any  water  or  waters  from  running  off  any  person  or 
persons'  field,  whereby  such  person  or  persons  may  be  prevented  from  plant- 
ing in  season,  or  receive  any  other  injury  whatsoever  ;  nor  so  as  to  turn  the 
natural  course  of  any  water  or  waters  from  one  channel  or  swamp  to  another, 
to  the  prejudice  of  any  neighbor  or  neighbors,  or  any  other  person  or  persons 
whomsoever. 

2.  In  case  any  person  or  persons  shall  make  or  keep  up  any  such  dams  or 
banksy  to  the  injury  of  any  other  person  or  persons,  by  overflowing  their  lands 
as  aforesaid,  upon  complaint  made  thereof  by  the  party  injured,  to  any  justice 
of  the  peace  for  the  district  where  the  offence  shall  be  committed,  such  justice 
shall  be,  and  he  is  hereby  fully  empov/ered,  authorised,  and  required  to  sum- 
mon five  freeholders  of  the  said  district,  one  of  whom  shall  be  named  by  the 
said  justice,  and  two  by  each  of  the  parties ;  and  such  freeholders,  being  first 
sworn  before  such  justice  to  determine  the  matter  justly  and  impartially, 
shall  forthwith  proceed  to  view  the  said  banks  and  dams^  and  the  damage 
complained  of,  and  immediately  certify  the  matter  as  they  shall  find  it,  under 
their  hands,  to  the  said  justice  ;  and  in  case  an  award  shall  be  given  in  favor  of 
the  complainant,  the  said  justice  shall  immediately  make  an  order  to  cut  open 
the  bank  or  dam  in  such  manner  as  to  prevent  any  further  damage,  the  ex- 
pense whereof,  and  all  other  charges  attending  the  prosecution,  to  be  paid  by 
the  offender.— Act  of  1773  ;  Frin.  Dig.  688. 

Summons  for  Freeholders, 

STATE  OF  GEORGIA,  ) 

Houston  County.        \  ^o  John  Jacohs,  Constable— greeting  : 

Whereas,  information  hath,  this  day^  been  made  before  me,  James 
Mack,  one  of  the  justices  assigned  to  keep  the  peace,  for  the  county 
aforesaid,  upon  the  oath  of  John  Doe,  planter,  that  Richard  Roe,  of  the 
619th  district,  G.  M.,  in  said  county,  bath  heretofore,  and  does  now, 
keep  up  a  dam  across  the  stream  called  Big  Creek,  in  said  district  and 
county,  whereby  the  said  Richard  Roe  does  stop  the  natural  course  of 
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said  stream,  so  as  to  overflow  the  lands  of  the  said  John  Doe,  without 
the  consent  of  the  said  John  Doe,  whereby  the  said  John  Doe  hath  sus- 
tained considerable  damage  to  his  said  lands,  so  overflowed,  as  afore- 
said. These  are,  therefore,  to  command  you  to  summon  Philip  Storrs 
and  John  Storrs,  chosen  by  the  complainant ;  and  William  Stone  and 
James  Stone,  chosen  by  the  defendant ;  and  Robert  Truth,  chosen  by 
myself,  in  conformity  with  the  statute,  in  such  case  made  and  pro- 
vided, all  residents  of  said  district  to  appear  at  Perry,  in  the  county 
aforesaid,  on  the  twentieth  day  of  May,  instant,  at  ten  o'clock  in  the 
morning,  to  view  the  said  dam-  complained  of,  and  to  ascertain  the 
damage  complained  of,  and  immediately  to  certify  to  me  the  matter, 
as  they  shall  find  it,  under  their  hands,  and  upon  oath.  Herein  fail 
not  at  your  peril. 

Witness  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Oath  of  Freeholder's, 

You  do  solemnly  swear,  (or  aflirm  as  the  case  may  be,)  that  you 
will,  justly  and  impartially,  determine  the  matter  of  controversy  be- 
tween John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  in  relation  to 
the  dam  of  said  Richard  Roe,  across  Big  Creek,  to  the  best  of  your  skill 
and. ability  ;  so  help  you  God. 

Retwn  of  Freeholders, 

STATE  OF  GEORGIA,  ^  We,  Philip  Storrs,  John  Storrs,  Williayn 
Houston  County.  ^  Stone,  James  Stone,  and  Robert  Truth,  freehold- 
ers of  the  county  of  Houston,  and  619th  district,  G.  M.,  by  virtue  of  a 
warrant,  under  the  hand  and  seal  of  James  Mack,  one  of  the  justices 
assigned  to  keep  the  peace,  in  said  district  and  county,  dated  the  Jirst 
day  of  May,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty -six, 
v/ent  as  directed  by  said  warrant,  to  Perry,  in  said  county,  and'  there, 
being  duly  sworn,  having  viewed  the  said  dam  complained  of,  belong- 
ing to  Richard  Roe,  across  Big  Creek,  we  are  of  opinion,  that  said  dam 
prevents  said  John  Doe  from  planting  his  crop  of  corn,  in  proper  time, 
and  have  determined  that  said  dam  ought  to  be  removed.  We  do  fur- 
ther find,  that  said  John  Doe,  hath  sustained  damage  from  said  dam, 
twenty  dollars. 

Given  under  our  hands  and  official  signatures^  this  20th  May,  1S46. 

Philip  Storrs. 
John  Storrs, 
William  Stone,  }  Freeholders, 
James  Stone,        1 
Robert  Truth,    J 

4.  The  freeholders  shall  each  be  allowed  for  their  trouble  and  attendance 
herein,  the  sum  of  five  shillings  for  each  day's  attendance  on  the  same,  to  be 
paid  by  the  party  or  parties  offending. 

5.  In  case  any  person  or  persons  whomsoever,  shall  be  sued,  or  impleaded, 
for  any  matter  or  thing  committed  or  done  in  pursuance  of  the  directions  of  this 
act,  it  shall  and  may  be  lawful  for  such  person  or  persons  to  plead  the  gene- 
ral issue,  and  give  this  act  and  the  special  matter  in   evidence ;  and  in  case 
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the  plaintiff  shall  become  nonsuit,  suffer  a  discontinuance,  or  a  verdict  shall 
pass  against  him,  the  defendant  shall  be  allowed  double  costs. — Act  of  1773  ; 
Frin,  Dig.  690. 

Order  of  Removah 
STATE  OF  GEORGIA,  ^  To  John  Jacobs,  one  of  the  Constables  in  and  for 

Houston  Couaty.  ^        ^[^^  g^g^/^  district,  G.  M. 

Whereas,  on  thej^r^^  day  of  May,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty -six,  a  warrant  was  issued  by  me,  James  Mack,  one 
of  the  justices  of  the  peace  in  and  for  said  district  and  county,  upon  the 
information,  on  oath,  of  John  Doe,  that  the  dam  of  Richard  Roe,  across 
Big  Creek,  in  said  district  and  county,  did  stop  the  natural  course  of 
said  stream,  so  as  to  overflow  the  lands  of  him,  the  said  John  Doe  : 
And  whereas,  the  freeholders  appointed  by  me,  under  and  by  virtue 
of  the  statute,  in  such  case  made  and  provided,  did  on  the  twentieth 
day  of  May,  instant,  proceed  to  view  and  report,  upon  the  truth  of  said 
information  relative  to  said  dam.  And  whereas,  said  freeholders  re- 
port, that  they  are  of  opinion  that  said  dam  prevents  said  John  Doe  from 
planting-  his  crop  of  corn  in  proper  time,  and  have  determined  that  said 
dam  ought  to  be  removed  :  These  are,  therefore,  to  command  and 
authorise  you,  to  take  such  assistance  as  may  be  necessary,  and  pro- 
ceed on  the  twenty-fiflh  instant  to  said  dam,,  so  situate,  as  aforesaid,  and 
entirely  and  completely  to  remove  the  same.     Herein  fail  not. 

Given  under  my  hand  and  official  signature,  this  May  20,  184(5. 

James  Mack,  J.  P. 


1.  That  every  person  who  shall  keep  water  during  the  winter,  upon  grounds 
on  which  rice  shall  be  planted  the  ensuing  spring,  shall  on  or  before  the  5th 
day  of  March  next,  and  on  the  5th  day  of  March  in  each  year  open  the  dams 
which  keep  up  the  water,  in  a  sufficient  manner  for  letting  off  the  same  ;  and 
if  any  person  or  persons  shall  neglect  so  to  do,  on  or  before  the  time  aforesaid, 
he  or  she  shall  forfeit  and  pay  the  sum  of  100  pounds  for  every  such  neglect, 
upon  the  complaint  or  information  of  any  person  or  persons  through  whose 
land  such  water  may  pass ;  and  it  shall  and  may  be  lawful  for  such  person  to 
inform,  and  sue  for  the  same  in  any  court  of  record  in  the  county  where  such 
offence  is  committed ;  and  on  conviction,  the  one  half  thereof  shall  be  paid  to 
the  informer,  and  the  other  half  to  the  use  of  the  poor  of  said  county. 

2.  Where  any  person  has  neglected  to  open  his  or  her  dam  or  dams  in  a 
sufficient  manner  for  letting  the  water  off  the  grounds  before  described,  on  or 
before  the  5th  day  of  March  in  every  year,  in  manner  aforesaid,  it  shall  and 
may  be  lawful  for  any  person  who  may  be  affected  thereby,  at  any  time  after 
the  day  aforesaid  in  every  year,  either  by  himself  or  herself,  or  his,  or  her 
overseer,  agent,  attorney,  or  trustee,  to  apply  to  any  magistrate  in  the  district 
for  a  warrant  of  survey,  who  shall  thereupon  notify  to  the  defendant  the  com- 
plaint made  against  him  with  the  time  and  place  of  meeting,  and  summons 
three  freeholders,  disinterested  persons  of  the  neighborhood  or  district  where 
the  cause  of  complaint  shall  lie,  one  of  whom  shall  be  then  chosen  by  the  de- 
fendant, and  in  case  of  his  refusal,  then  by  the  magistrate,  another  by  the 
complainant,  and  the  third  by  the  magistrate,  who  (being  first  sworn  before 
the  magistrate  to  determine  the  matter  in  dispute  justly  and  impartially,)  shall 
forthwith  proceed  to  view  the  obstructions  complained  of:  and  if  on  view 
thereof  the  said  freeholders,  or  a  majority  of  them,  shall  be  of  opinion  that 
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such  obstructions  do  or  may  prevent  the  party  complaining  from  planting  his 
or  her  crop  of  rice  in  proper  time,  then  and  in  such  case,  it  shall  and  may  be 
lawful  for  the  said  freeholders,  or  a  majority  of  them,  to  cause  the  same  to  be 
immediately  opened  or  removed  in  any  way  or  manner  they  shall  think  neces- 
sary for  the  purpose  of  giving  the  most  effectual  relief  to  the  party  complain- 
ing, whereupon  the  defendant  shall  be  obliged  to  pay  all  expenses  attending 
such  survey  :  Provided  always^  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend  to  impose  any  penalty  on  any  person  or  persons,  or  to 
cause  his  or  her  dams  or  banks  to  be  opened,  who  shall  have  made  through 
his  or  her  own  lands  a  sufficient  drain  or  drains  (of  which  the  said  freeholders 
shall  be  the  judges,)  to  carry  off  the  waters  passing  through  the  same,  in  as 
expeditious  a  manner  as  they  could  have  passed  through  the  natural  courses 
or  channels,  in  case  no  such  banks  had  been  erected. 

3.  It  shall  and  may  be  lawful  for  any  person,  at  any  time  between  the  said 
5th  day  of  March  and  the  1st  day  of  November  in  every  year,  to  apply  in 
manner  aforesaid  for  a  warrant  of  survey ;  on  any  obstructions  which  he  or 
she  may  conceive  to  impede  the  conve^^ing  of  any  surplus  water  on  his  or  her 
rice-grounds,  and  which  by  remaining  thereon  may  prove  any  way  injurious, 
or  shall  at  any  time  hereafter  make  or  keep  up  any  dam  or  dams,  which  shall 
stop  the  course  of  any  water,  so  as  to  overflow  the  lands  of  any  other  person 
or  persons  whatever,  (without  the  consent  of  such  person  or  persons  first  had 
and  obtained,)  and  which  shall  be  injurious  to  the  said  person  or  persons, 
then,  in  either  of  such  cases,  the  said  magistrate  and  the  freeholders  by  him 
appointed,  shall  proceed  in  the  same  manner  as  is  directed  in  the  foregoing 
clause  :  Provided  always^  that  if  in  either  of  the  cases  last  mentioned  the  de- 
fendant shall  neglect  or  refuse  to  attend  at  the  survey,  to  choose  a  freeholder 
as  aforesaid,  then  the  three  freeholders,  who  shall  have  been  summoned  by 
the  magistrate,  shall  proceed  to  determine  the  matter  in  dispute,  in  the  same 
manner  as  if  the  defendant  had  been  present,  and  had  chosen  a  freeholder : 
w'hich  said  freeholders  shall  in  both  cases  certify  to  the  said  magistrate,  under 
their  hands,  what  shall  have  been  by  them  done  in  the  premises:  the  expenses 
attending  which  survey  shall  be  paid  by  the  party  against  whom  the  award  of 
the  said  freeholders  shall  be  given. 

4.  If  any  person,  either  by  himself  or  herself,  or  by  his  or  her  overseer,  agent, 
attorney,  or  trustee,  or  servants,  or  slaves,  or  any  other  person  or  persons  act- 
ing for  him  or  her,  shall  presume  to  stop  up  any  dam  or  dams,  or  replace  any 
obstructions  in  any  manner  whatsoever,  which  has  or  have  been  ordered  to  be 
opened  or  removed  by  any  freeholders,  as  aforesaid,  or  which  has  or  have  been 
opened  or  removed  by  himself  or  herself,  or  his  or  her  overseer,  agent,  attor- 
ney or  trustee,  or  by  order  of  either  of  them,  on  the  said  5th  day  of  March, 
until  the  1st  day  of  July,  every  person  so  offending  shall  forfeit  and  pay 
the  sum  of  two  hundred  pounds,  to  be  recovered  and  disposed  of  in  manner 
aforesaid.  And  if  any  person  shall  presume  to  obstruct,  impede,  or  otherwise 
hinder  or  interrupt  the  opening  of  any  dam  or  dams,  or  the  removing  of  any  ob- 
structions ordered  to  be  opened  or  removed  by  the  freeholders,  as  aforesaid, 
every  person  so  offending  shall  forfeit  and  pay  for  every  such  offence  the  sum 
of  two  hundred  and  fifty  pounds,  to  be  recovered  and  disposed  of  in  any  manner 
aforesaid. 

5.  And  whereas  the  keeping  reservoirs  of  water  by  insufficient  dams,  and  the 
want  of  proper  wasteways  thereto,  is  frequently  the  cause  of  such  dams  break- 
ing and  overflowing  the  fields  of  other  persons  to  their  great  damage  : 

6.  Beit  enacted^  6fc.,  That  where  any  dam  or  dams  have  been  made,  or  shall 
hereafter  be  made,  for  the  purpose  of  forming  reservoirs  of  water,  without  a 
sufficient  wasteway,  and  which  now  are  or  shall  hereafter  be  found  inadequate 
to  sustain  the  weight  of  water  against  the  same,  the  owner  of  such  dam  or  dams 
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shall  immediatel}'',  or  as  soon  as  may  be,  cause  the  same  to  be  enlarged  and 
strengthened,  where  they  are  already  made  and  are  insufficient,  and  such  as 
may  hereafter  be  made,  to  be  erected  in  a  substantial  manner,  with  a  sufficient 
wasteway.  And  if  any  person  shall  neglect  to  strengthen  his  or  her  dam  or 
dams,  already  erected  for  the  purpose  aforesaid,  where  necessary,  or  shall  here- 
after erect  any  dam  or  dams  for  the  purposes  aforesaid,  and  w^hich,  in  either 
case,  in  the  opinion  of  three  freeholders,  or  a  majority  of  them,  (to  be  appointed 
and  proceed  in  manner  hereinafter  mentioned  respecting  surveys  of  dams  across 
rice  grounds,)  is  or  are  not  made  and  regulated  in  manner  hereby  prescribed, 
every  person  so  offending  shall,  on  complaint  of  any  person  or  persons  liable  to 
be  affected  thereby,  and  on  conviction  thereof  in  any  court  of  record  in  the 
county  where  such  offence  is  committed,  forfeit  and  pay  the  sum  of  one  hun- 
dred pounds  for  every  such  offence,  which  m^ay  be  sued  for,  and  if  recovered, 
be  disposed  of  in  manner  aforesaid. 

7.  Every  person  to  be  summoned  as  aforesaid  shall  be  a  resident  in  the  county 
where  his  attendance  shall  be  required,  and  who,  upon  being  duly  summoned, 
and  attending  any  survey,  as  aforesaid,  shall  be  entitled  to  receive  the  sum  of 
nine  shillings  and  four  pence  per  day  each  for  every  such  attendance,  to  be  paid 
by  the  person  against  whom  the  verdict  of  the  freeholders  shall  be  given  ;  and 
in  case  of  the  non-attendance  of  any  person,  a  resident,  and  summoned  as  afore- 
said, (unless  prevented  by  sickness,  or  some  reasonable  excuse,  to  be  made 
upon  oath,  to  the  satisfaction  of  such  magistrate,)  then,  and  in  such  case,  every 
such  person  so  neglecting  to  attend  when  sumixioned  as  aforesaid,  shall  forfeit 
and  pay  the  sum  of  ten  pounds  per  day  for  every  such  neglect  or  refusal. — Act 
of  1787.;  Prill.  Dig.  690. 

Summons  for  Freeholders, 
STATE  OF  GEORGIA,  )  To  John  Jacobsy  one  of  the  Constables,  in  and  for 

Houston  County.         ^        said  COlinty. 

Whereas,  information  hath  been,  this  day.,  made  before  me,  James 
Mack.,  one  of  the  justices  assigned  to  keep  the  peace  for  the  count}^  of 
Houston^  upon  the  oath  of  Thomas  Badman,  of  Houston^  planter,  that 
Adam  Fearnought.,  of  the  county  of  Houston^  having  kept  water,  dur- 
ing the  winter,  upon  grounds  on  which  rice  is  to  be  planted  the  pre- 
sent spring,  has  neglected  to  open  the  dams  (which  kept  up  the  water) 
in  a  sufficient  manner,  for  the  letting  off  the  same,  to  the  damage  of 
the  said  Thomas  Badman.  These  are,  therefore,  to  command  you,  to 
summon  Philip  Goodman^  Philip  Lookout.,  and  Charles  Makeready,  dis- 
interested persons  of  the  neighborhood,  and  residents  ;  to  be  and  appear, 
at  Perry^  in  the  county  aforesaid,  on  the  twenty-frst  dny  of  March,  in- 
stantj  at  nine  o'clock  in  the  morning,  to  view  the  obstructions  com- 
plained of,  and  lb  determine  the  matter  in  dispute  between  the  said 
Thomas  Badman  and  Mam  Fearnought,  and  to  return  the  same  to  me, 
under  their  hands,  and  upon  their  oaths.  Hereof  fail  not,  at  your 
peril. 

Given  under  my  hand  and  seal,  this  March  10,  1S46. 

James  Mack,  J.  P.   [L.  S.] 

Notice  to  Defendant. 

STATE  OF  GEORGIA,  ^       iy[,..  Mam  Fearnought,  Sir  : — Information  hav- 
Houston  County.        ^  ing  been  given  to  me,  on  oath,  by  Thomas  Bad- 
man,  that  you  have  neglected  to  open  your  dam,  on  or  before  the  ffth 
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day  of  March,  instant,  agreeably  to  the  act  of  assembly  in  that  case 
made  and  provided ;  and  the  said  Thomas  Badman  having  applied  for 
a  warrant  of  survey,  on  such  dam,  (or  obstrnctions) :  These  are,  there- 
fore, to  notify  you  that  Philip  Goodman,  Philip  Lookout,  and  Charles 
Makeready,  are  summoned  to  view  said  dam,  (or  obstructions,)  on  the 
twenty-first  day  of  March,  instant,  at  Perry,  at  nine  o'clock  in  the 
morning. 

Given  under  my  hand  and  official  signature,  this  March  10,  1846. 

James  Mack,  J.  P. 

Return  of  Freeholders. 

STATE  OF  GEORGIA,  1  We,  Philip  Goodman,  Philip  Lookout,  and 
Hov^ton  County.  ^  Qharles  Makeready,  freeholders,  of  said  county, 
by  virtue  of  a  warrant,  under  the  hand  and  seal  of  James  Mack,  one  of 
the  justices  assigned  to  keep  the  peace,  in  and  for  said  county,  dated 
the  tenth  day  of  March,  in  the  year  of  our  Lord,  eighteen  hundred  and 
forty -six,  went,  as  directed  by  the  said  warrant,  to  {here  mention  the 
place,")  in  the  said  county,  and  there,  first  being  duly  sworn,  having 
viewed  the  said  dam,  (or  obstructions,)  belonging  to  the  said  Adam 
Fearnought,  and  which  is  now  complained  of,  by  Thomas  Badman,  we 
are  of  opinion  that  such  dam,  (or  obstructions,)  prevent  Thomas  JBad- 
man  from  planting  his  crop  of  rice  in  proper  time,  and  thereupon  have 
caused  the  said  dam  to  be  immediately  cut  and  opened. 

Given  under  our  hands  and  official  sicjnaiures,  this  March  21,  1846. 

Philip  Goodman,  ) 

Philip  Lookout,  >  Freeholders. 

Charles  Makeready.  ) 

Execution  for  Costs. 

STATE  OF  GEORGIA,   ^  „,  ^       r  ^      ax  .  .  a        . 

Houston Conniy.         \  ^^  ^^^  lawful  Officer,  to  execute  and  return. 

By  James  Mack,  one  of  the  justices  assigned  to  keep  the  peace,  in  and 
for  said  county  :  These  are,  to  charge  and  command  you,  that  of  the 
goods  and  chattels  of  Adam  Fearnought,  of  the  county  aforesaid,  plant- 
er, you  levy,  or  cause  to  be  levied,  the  sum  of  twenty  dollars,  lawful 
money  of  this  State,  for  his  costs  for  a  warrant  of  survey  obtained  by 
Thomas  Badman,  on  the  tenth  day  oi March,  instant,  for  the  purpose  of 
viewing  the  dam,  of  him  the  said  Adam  Fearnought,  which  he,  the 
said  Adam  Fearnought,  had  neglected  to  open,  agreeably  to  the  direc- 
tions of  the  act  of  assembly,  in  that  case  made  and  provided,  as  ap- 
pears by  the  return  of  Philip  Goodman,  Philip  Lookout,  and  Charles 
Makeready,  freeholders,  appointed  for  that  purpose. 

Given  under  my  hand  and  official  signature,  this  March  21,  1846. 

James  Mack,  J.  P. 


CHAPTER    XXIX. 


BASTARDY. 

A  bastard  is  one  who  is  begotten  and  born  out  of  lawful  matrimony.  So 
it  is  of  all  children  born  so  long  after  the  death  of  the  husband,  that  by  the 
usual  time  of  gestation  they  could  not  be  gotten  by  him. 

If  a  man  die  and  his  widow  soon  after  marry  again,  and  a  child  is  born 
within  such  time  as  that  by  the  course  of  nature  it  might  have  been  the  child 
of  either  husband,  he  may  when  he  arrives  at  years  of  discretion  choose 
which  father  he  pleases. 

Children  born  during  wedlock  may  in  some  circumstances  be  bastards,  as 
if  the  husband  be  out  of  the  country  for  above  nine  months,  so  that  no  access 
can  be  presumed,  her  issue  during  that  period  shall  be  bastards. 

So  also  if  there  be  an  apparent  impossibilty  of  procreation  on  the  part  of  the 
husband,  as  if  he  be  only  eight  years  old  or  the  like,  then  the  issue  of  the  wife 
shall  be  bastards. — Clay.  Jus,  53. 

1.  Any  justice  of  the  peace  in  any  county  within  this  State,  who  of  his 
own  knowledge  or  on  information  to  him  on  oath,  made  of  any  free  white 
woman  having  a  bastard  child,  or  being  pregnant  with  one,  which  it  is  prob- 
able will  become  chargeable  to  the  county,  he  may  thereupon  cause  a  war- 
rant, under  his  hand  and  seal  directed  to  the  sheriff,  or  any  constable  of  said 
county,  where  the  case  may  arise  and  oblige  the  offender  to  be  brought  before 
him  to  give  security  to  the  inferior  court  of  the  county,  in  the  sum  of  £150, 
for  the  support  and  education  of  such  child  or  children  till  the  age  of  fourteen 
y^ars,  or  to  discover,  on  oath,  the  father  of  such  bastard  child,  which  being 
done,  the  said  justice  shall  issue  his  warrant,  in  like  manner,  to  bring  before 
him  the  person  sworn  to  be  the  father  of  such  child  or  children,  so  born  or  to 
be  born,  who,  on  refusing  to  give  security  for  the  maintenance  and  education 
of  such  child  or  children,  until  they  arrive  at  the  age  of  fourteen  years,  and 
also  the  expense  of  lying-in  with  such  child  or  children,  boarding,  nursing 
and  maintenance,  while  the  mother  of  such  child  is  confined  by  reason  there- 
of, that  then  it  may  and  shall  be  lawful  for  the  said  justice  to  bind  over  such 
delinquent  in  a  sufficient  recognizance,  to  be  and  appear  before  the  next  su- 
perior court,  which  may  be  held  in  said  county,  and  it  shall  be  the  duty  of 
the  attorney  or  solicitor-general  to  prefer  a  bill  of  indictment  to  be  laid  before 
the  grand  jury,  to  answer  to  such  complaint  as  may  be  then  and  there  al- 
leged against  him  touching  the  premises. 

2.  In  case  the  woman,  who  shall  have  been  delivered,  or  is  likely  to  be  de- 
livered, when  brought  before  a  justice,  refuses  to  discover  on  oath  the  father 
of  such  child  or  children,  so  born  or  to  be  born,  or  give  such  security  to  ap- 
pear before  the  next  superior  court,  to  be  held  in  and  for  the  said  county,  and 
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to  give  such  security  as  may  be  then  and  there  required  of  her  by  the  said 
court,  for  the  maintenance  and  education,  as  aforesaid,  of  the  said  child  or 
children,  that  it  then  shall  be  lawful  for  the  justice  to  commit  her  in  manner 
and  form  aforesaid,  as  pointed  out  by  this  act  ;  and  in  case  of  her  refusing  to 
make  known  to  the  said  court  the  father  of  such  child,  or  give  security  as 
aforesaid,  that  then  it  may  and  shall  be  lawful  for  the  said  court  to  imprison 
her,  not  exceeding  three  months.  And  whereas  it  is  highly  injurious  in  civil- 
ized society,  that  men  or  women  should  live  in  adultery  or  fornication  to- 
gether. 

3.  That  from  and  after  the  passing  of  this  act,  any  man  or  woman  who  shall 
live  together  in  like  manner,  it  shall  be  the  duty  of  any  of  the  neighboring 
justices,  if  within  their  knowledge,  or  upon  information  to  them  on  oath  that 
such  man  and  woman  do  live  in  adultery  or  fornication,  he  shall  thereupon 
cause  the  said  man  and  woman  to  be  brought  before  them,  or  either  of  them, 
whose  duty  it  shall  be  to  bind  them  over  to  appear  at  the  next  superior  court, 
and  the  attorney  or  solicitor-general  shall  then  and  there  prefer  a  bill  of  in- 
dictment against  both  the  man  and  woman. — Act  of  1793  ;  Prin^  Dig.  140. 

Provided  nevertheless^  that  nothing  herein  contained  shall  be  so  construed 
as  to  bar  either  party  when  charged  as  aforesaid,  from  offering  exculpatory 
testimony  to  the  magistrate,  in  the  first  instance  of  the  charge  exhibited  ;  who 
may  exercise  his  discretionary  power,  after  due  inquiry  being  had,  either  to 
discharge  or  recognize  both  or  either  of  the  parties  charged  as  aforesaid,  in 
conformity  iii  the  intent  and  meaning  of  this  act,  anything  to  the  contrary  not- 
withstanding.— Actof\'d02'^Prin.Dig.\Al. 

Note. — The  following  note  has  been  furnished  the  Compiler,  by  a  gentleman,  himself 
high  authority  upon  this  subject,  distinguished  alike  for  his  professional  urbanity  and  legal 
acumen,  "  The  zhowe  proviso,  as  referred  to  in  the  Georgia  Justices  heretofore  published, 
and  in  Prince's  Digest,  would  seem  to  apply  exclusively  to  the  third  section  of  the  Act 
respecting  Bastardy  and  other  immoralities,"  which  third  section  provides,  that  for'adultery 
and  fornication  the  parties  shall  be  bound  over,  &c.  And  this  has  been  the  rule  of  decision 
of  the  Justices  most  generally,  by  which  parties  accused  of  Bastardy  have  been  refused  the 
right  of  •'  offering  exculpatory  testimony  to  the  Magistrate,  in  the  first  instance  of  the 
charge  exhibited,"  The  error  has  grown  out  of  the  fact,  that  the  proviso  passed  in  1802 
has  been  applied  to  the  third  section  aione,  of  the  Act  of  1793,  whereas,  it  was  obviously 
intended  to  apply  to  the  whole  Act,  and  to  let  in  exculpatory  evidence  in  each  and  all  of 
the  cases  contemplated.  That  the  proviso  does  apply  to  the  whole  Act,  is  perfectly  clear 
and  conclusive,  when  we  consider  both  as  but  one  Act,  and  they  must  be  taken  together  in 
order  to  arrive  at  a  proper  and  just  construction.  The  supplementary  Act  of  1802,  which 
contains  the  above  proviso,  was  engrafted  upon  the  Act  of  '93  as  an  addition  to  it.  The 
proviso  declares,  "  that  nothing  herein  contained,""  (that  is  to  say,  nothing  in  said  Act  as 
amended  contained)  "  shall  be  so  construed  as  to  bar  either  party,  when  charged  as  afore- 
said, from  offering  exculpatory  testimony  to  the  Magistrate,  in  the  first  instance  of  the 
charge  exhibited,"  &c.  It  is  worthy  of  remark,  that  the  proviso  is  the  subject  of  a  sepa- 
rate and  distinct  section,  and  not  connected  with  any  one  particular  section  more  than  an- 
other. 

*'  Independent  of  this  statutory  right  to  offer  '^  exculpatory  testimony^''  the  humane 
policy  of  our  laws,  inferable  from  various  provisions  contained  in  our  statute  600A-5,  should 
forbid  the  incarceration  in  prison  of  any  one,  ^\Tthout  a  hearing  before  the  Magistrate  '*  in 
the  fit  St  instance  ef  the  charge  exhibited?''  The  Act  of  1811,  respecting  Justices  of  the 
Peace,  Prin.  Dig.  505,  gives  Justiees  discretion  as  to  costs  in  criminal  cases,  and  the  right 
to  discharge  for  want  of  sufficient  cause  of  commitment,  which  necessarily  implies  his 
right  and  duty  to  hear  evidence,  both  inculpatory  and  exculpatory.  In  case  of  commit- 
ment the  crime,  with  time  and  place  of  its  bfeing  committed,  must  be  plainly  set  forth,  and 
how  can  this  be  done  by  the  Magistrate  without  hearing  evidence  on  which  to  base  the 
commitment? 

The  Magistrate  shoiild  remember,  however,  that  whilst  it  is  his  duty  to  hear  exculpatory 
evidence,  it  is  not  his  province  to  exercise  the  functions  of  a  jury;  a  jury  entertaining 
reasonable  doubts  of  the  prisoner's  guilt  are  bound  to  acquit ;  but  a  Magistrate  might  enter- 
tain a  reasonable  doubt  of  the  prisoner's  guilt,  and  yet  be  bound  to  bind  him  over,  or  com- 
mit him.     It  is  only  in  those  cases  where  the  prisoner  is  manifestly  innocent,  or  where 
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from  the  evidence  there  is  no  reasonable  probability  of  his  guilt,  that  the  magistrate 
should  discharge  him. 

*'  But  to  return  to  the  Act  of  '93  and  the  proviso  of  1802  :  the  same  reason  exists  in  each 
of  the  cases  mentioned  in  the  Act  of '93,  why  the  accused  should  be  permitted  to  offer  ex- 
culpatory testimony :  as  for  example — the  woman  charged  in  the  first  instance  might,  by 
exculpatory  evidence,  show  that  she  was  not  in  a  state  of  pregnancy,  or  if  she  was  in  such 
state,  that  the  child  was  legitimate,  &c.  The  reputed  father  might  show,  by  exculpatory 
evidence,  that  he  was  entirely  and  wholly  innocent  of  the  charge,  &c.,  &c.  ;  or,  that  there 
was  no  reasonable  probability  of  his  guilt.  So  also  in  the  other  case  of  adultery  and  fornix 
cation,  the  parties  might  show  that  they  were  man  and  wife,  o?  otherwise  might  establish 
their  innocence.  So  far,  therefore,  as  the  reason  of  the  law  is  concerned,  the  proviso  ap- 
plies equally  to  each  and  all  of  the  cases  enumerated." 

1.  From  and  immediately  after  the  passage  of  this  act,  it  shall  be  the  duty 
of  the  inferior  courts,  in  the  several  counties  of  this  State,  when  any  child  or 
children  have,  or  shall  become  chargeable  to  the  county  where  bonds  are 
taken,  and  to  be  hereafter  taken  in  conformity  to  an  act  passed  the  16th  day 
of  December,  1793,  as  above  recited,  for  the  maintenance  of  bastard  children, 
to  institute  an  action  on  all  bonds  so  taken,  and  to  be  hereafter  taken,  in  man- 
ner aforesaid,  and  prosecute  the  same  to  judgment,  and  it  shall  be  law^ful  for 
them  to  recover  the  full  amount  of  said  bond  or  bonds,  which  judgment  or 
judgments  shall  remain  open,  and  be  subject  to  be  appropriated  by  the  courts 
aforesaid,  from  time  to  time,  as  the  situation  and  exigencies  of  the  said  bas- 
tard child  or  children  may  require. 

2.  It  shall  be  the  duty  of  the  justice  or  justices  of  the  peace,  before  whom 
the  aforesaid  bond  shall  be  taken,  to  return  such  bond  to  the  clerk  of  the  in- 
ferior court  of  the  county  in  which  such  female  shall  reside,  within  thirty  days 
after  the  same  is  taken. — Act  of  IS09  ;  Prin.  I^ig.  141. 

Voluntary  examination  of  a  woman^  with  child  of  a  hastard, 

STATE  OF  GEORGIA,  ^  'YhQ  voluntary  examination  of  JYancy  Loose- 
Houston  County.  ^  habit,  of  the  county  aforesaid  5  mz^/e  woman,  taken 
on  oath,  before  me,  James  Mack,  a  justice  of  the  'peace  in  and  for  the 
county  aforesaid,  this  first  day  of  May,  eighteen  hundred  andforfy-sixy 
who  saith,  that  she  is  now  Avith  child,  and  that  the  child  is  likely  to 
be  born  a  bastard,  and  to  be  chargeable  to  the  county  aforesaid  ;  and 
that  Simon  Carenaught,  of  said  county,  is  the  father  of  said  child. 

Taken  and  signed,  the  day  and    ^  ^^^y 

year  above   written,  befor^   me,  >  Nancy  X  LoosEHABIT. 

James  Maehy  J.  P.  3  mark. 

Examination  After  Birth. 

STATE  OF  GEORGIA,  >  The  examination  of  Kancy  Loosehahit,  of  the 
Houston  County.  ^  county  aforesaid,  a  single  woman,  taken  upon 
oath,  before  me,  James  Mack,  one  of  the  justices  of  the  peace,  for  said 
county,  this  fii'st  day  of  May,  eighteen  hundred  and  forty-six,  who 
saith,  that  on  the  first  day  of  March,  now  last  past,  she,  the  said 
JYancy,  in  the  county  aforesaid,  was  delivered  of  a  (male)  bastard 
child,  and  that  the  said  bastard  child  is  likely  to  become  chargeable 
to  said  county,  and  that  Simon  Carenaught  is  the  father  of  said  child. 

Taken  and  signed,  the  day  and   ")  her 

year  above  written,  before   me,  J>  Nancy  X  LoosEHABlT» 

JamesMackyJ.  P.  \  mark. 
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A  warrant  to  bring  a  woman,  suspected  to  be  with  child  of  a 

bastard,  before  a  justice  of  the  peace,  to  be  examined  thereupon, 

STATE  OF  GEORGIA,  ^  g^  James  Mack^  one  of  the  justices  of  the  peace, 

Houston  County.  ^        f^^.  ^^-^  cOUnty. 

To  any  lawful  office?',  to  execute  and  return. 
Whereas,  (it  is  known  to  me,)  [or]  information  hath  been  made  to  me, 
on  oath,  that  JYancy  Loosehabit,  of  said  county,  single  woman,  is  with 
child,  which  child,  w^hen  born,  will  be  a  bastard,  and  is  likely  to  become 
chargeable  to  the  county  :  These  are,  therefore,  to  command  you  to 
apprehend,  and  bring  before  me,  or  any  justice  of  the  peace,  for  said 
county,  the  aforesaid  JYancy,  to  answer  to  the  matters  alleged  against 
her,  as  aforesaid,  for  which  this  shall  be  your  sufficient  warrant. 
Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Note. — The  form  of  examination,  when  brought  before  the  justice  upon  the  above  war- 
rant, does  not  differ  from  those  already  given. — Clay.  Jus.  56. 

Warrant  against  the  Reputed  Father. 
STATE  OF  GEORGIA,  ^  gy  James  Mack,  a  justice  of  the  peace,  for  said 

Houston  GonxiiY .  |y        COUnty. 

To  any  lawful  officer,  to  execute  and  return. 
Whereas,  upon  the  examination  of  JYancy  Loosehabit,  single  woman, 
this  day  taken,  on  oath,  before  me,  it  appears  that  she  is  now  with 
child,  which  child,  when  it  shall  be  born,  will  be  a  bastard,  and  is 
likely  to  become  chargeable  to  the  said  county  ;  and  the  said  JYancy, 
hath  confessed  that  Simon  Care  naught,  of  said  county,  is  the  father  of 
said  child,  and  hath,  by  her  oath,  charged  him  with  the  same:  These 
are,  therefore,  to  command  you  to  apprehend  the  said  Simon,  and 
bring  him  before  me,  or  some  other  magistrate,  of  said  county,  to  an- 
swer the  said  charge. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Note. — When  the  reputed  father  is  brought  before  the  justice,  on  the  above  warrant,  he 
must  either  give  a  bond,  in  terms  of  the  law,  to  indemnify  the  county  against  all  charges 
on  account  of  said  bastard  child,  or,  as  he  has  an  undoubted  right  to  traverse  the  charge,  he 
must  be  bound  over  to  the  next  Superior  Court  thereafter,  to  answer  to  the  same  ;  and  in  the 
latter  event,  the  following  is  the  form  of  the  recognizance  : 

Appearance  Bond. 

STATE  OF  GEORGIA, )  jg^  it  remembered,  that  we,  Simon  Carenaught 
Houston  County.  ^  and  Richard  Roe,  security,  acknowledge  ourselves 
held  and  firmly  bound  unto  his  excellency,  George  W.  Crawford,  gov- 
ernor of  said  State,  f^the  time  being,  and  his  successors  in  office,  in 
the  just  and  full  sum  of  one  thousand  dollars,  for  the  true  payment  of 
which,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  JMay  1,  1846. 

The  condition  of  the   above   obligation  is   such,  that  whereas,  the 
above-bound  Simon,  is  charged  by  JYancy  Loosehabit,  of  said    county, 
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single  woman,  tbat  she,  tlie  said  JVancy,  is  now  with  child  by  hina, 
the  said  Simon,  {or  has  been  delivered,)  which  child,  when  born,  \vill 
be  a  bastard,  which  charge  the  said  Simon  denies,  and  refuses  to  give 
the  bond  of  indemnity  to  the  county.  If,  therefore,  the  said  Simon 
shall  personally  appear  at  the  Superior  Court,  to  be  held  in  and  for 
the  said  county,  on  the  fourth  Monday  in  October  next,  then  and 
there,  to  answer  said  charge,  and  abide  by  and  perform  what  the  said 
court  shall  order,  in  the  premises,  then  the  above  recognizance  to  be 
void. 

Acknowledged  before  me,    ^  SiMOX  CareNAUGHT.    [L.  S.] 

'James  Mack,  J.  P.         ^  RlCHARD  RoE,  SecHy.  [L.  S.] 

Note. — In  case  the  reputed  father  refuses  or  neglects  to  give  the  bond  of  indemnity,  or 
the  foregoing  recognizance,  he  must  be  committed,  of  -which  the  following  is  the  form  : 

STATE  OF  GEORGLi,  ^  Tq  ^ttg  sheriff  or  keeper  of  the  jail,  of  the  county 

Houston  Connxy.        ^       aforesaid. 

I,  herewith,  send  you  the  body  of  Simon  Carenaught,  of  this  cou-nty, 
who  was,  this  day,  brought  before  me,  a  justice  of  the  peace,  for  said 
county,  being  charged  by  JVancy  Loosehabit,  single  woman,  to  have 
gotten  her  with  child,  which  child,  when  born,  (or  is.)  will  be  a  bas- 
tard, and  the  same  is  likely  to  become  chargeable  to  the  said  county ; 
and  the  said  Simon  having,  before  me,  refused  and  neglected  to  give 
to  the  Inferior  Court,  for  said  county,  a  bond  to  indemnify  the  said 
coimty  from  all  charges  on  account  of  said  child,  and  also  refused 
and  neglected  to  find  surety  for  his  appearance  at  the  next  Superior 
Court,  for  said  county,  to  answer  the  said  charge  :  These  are,  there- 
fore, to  command  you  to  receive  into  your  custody  the  said  Simon,  and 
him  safely  to  keep,  in  the  common  jail  until  he  shall  be  thence  dis- 
charged by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

~\ 
Bond  of  Indemnity.  ' 

(The  sum  to  be  boimd  in  is  the  same  as  herein  mentioned.) 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
JSint^foH County.  ^  Simon  Carenaught  and  Richard  Roe,  security, 
are  held  and  firmly  bound  unto  the  justices  of  the  Inferior  Court,  for 
said  county,  and  their  successors  in  oflice,  in  tlie  just  sum  of  one  hun- 
dred and  fifty  pounds,  (  being  six  hundred  and  forty-two  -dollars,  and 
eighty-five  and  three  quarter  cents.)  for  the  payment  of  which  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  seve- 
rally, firmly  by  these  presents:  sealed  with  our  seals,  and  dated  this 
May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above-bound  Simon,  stands  charged  with  being  the  reputed  father  of 
a  bastard  child*,  of  which.  ■A'^ancy  Loosehabit  is  now  pregnant,  (or  has 
been  lately  delivered  :)  now,  if  the  said  Simon,  do  and  shall,  from  time 
to  time,  and  at  all  times  hereafter,  well  and  truly  educate  and  main- 
tain said  child,  until  it  shall  attain  the  age  of  fourteen  years,  and  also 
pay  the  expenses  of  lying-in  with  said  child,  boarding,  nursing  and 
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maintenance,  while  the  mother  of  said  child  is  confined,  by  reason 
thereof,  and  acquit,  discharge,  indemnify  and  save  harmless,  the  said 
justices  of  the  Inferior  Court,  and  the  inhabitants  of  said  county,  from 
all  costs,  charges  and  trouble  whatsoever,  for  and  by  reason  of  the 
lying-in  of  the  said  Jfancy  with,  and  of  the  birth,  maintenance  of, 
and  bringing  up  the  said  child,  and  of  and  from  all  suits,  charges  and 
demands  whatsoever,  touching  and  concerning  the  same,  then  the 
above  obligation  to  be  void  :  else,  to  remain  in  full  force. 

Acknowledged  before  me,  ^  SiMON  CaRENAUGHT.  [L.  .S.] 

James  Mack,  J.   P.       ^  RiCHARD  RoE,  SecHy,    [L.  S.] 

If  any  putative  father  of  a  bastard  child  or  children  shall  refuse  or  fail  to  give 
security  for  the  maintenance  and  education  of  such  child  or  children,  when  re- 
quired to  do  so  in  terms  of  the  law,  such  putative  father  shall  be  indicted  for  a 
misdemeanor,  and  on  conviction  of  the  fact  of  being  the  father  of  such  bastard 
child  or  children,  and  of  his  refusal  or  failure  to  give  such  security,  he  shall  be 
punished  by  a  fine  of  $700  for  each  child,  which  said  fine  shall  be  paid  over 
to  the  inferior  court  of  the  county,  to  be  by  them  improved  and  applied  from 
time  to  time  as  occasion  may  require,  for  the  maintenance  and  education  of 
such  child  or  children ;  and  if  the  offender  is  unable  to  pay  the  said  fine  or 
fines,  he  shall  be  punished  by  imprisonment  in  the  common  jail  for  the  space  of 
three  months. — Prin.  Dig.  649. 


CHAPTER    XXX 


PUBLIC  WORSHIP. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohib- 
iting the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of 
the  press,  or  the  right  of  the  people  peaceably  to  assemble  and  to  petition  the 
government  for  a  redress  of  grievances. — Con.  U.  S. ;  Prin.  Dig.  900. 

No  person  within  this  State  shall,  upon  any  pretence,  be  deprived  of  the  in- 
estimable privilege  of  worshiping  God  in  a  manner  agreeable  to  his  own  con- 
science, nor  be  compelled  to  attend  any  place  of  worship  contrary  to  his  own 
faith  and  judgment ;  nor  shall  he  ever  be  obliged  to  pay  tithes,  taxes,  or  any 
other  rate  for  the  building  or  repairing  any  place  of  worship,  or  for  the  main- 
tenance of  any  minister  or  ministry,  contrary  to  what  he  believes  to  be  right,  or 
hath  voluntarily  engaged  to  do.  No  one  religious  society  shall  ever  be  estab- 
lished in  this  State  in  preference  to  another,  nor  shall  any  person  be  denied  the 
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enjoyment  of  any  civil  right  merely  on  account  of  his  religious  principles. — 
JPrin.  Dig.  912. 

1.  All  deeds  of  conveyance  heretofore  made,  and  which  may  hereafter  be 
made  by  any  person  or  persons,  for  any  lots  of  land  within  this  State,  to  any 
church  or  religious  society,  or  to  trustees  for  the  use  of  any  church  orreligious 
society,  for  the  purpose  of  erecting  churches  or  meeting-houses,  are  and  shall 
be  deemed  and  taken  to  be  good  and  valid,  and  available  in  law  for  the  inter- 
ests, uses  and  purposes  contained  in  such  deeds  of  conveyance  ;  and  all  lots  of 
lands  so  conveyed  shall  be  fully  and  absolutely  vested  in  such  church  or  reli- 
gious society,  or  in  their  respective  trustees,  for  the  uses  and  purposes  in  the 
said  deed  expressed,  to  be  holden  to  them,  or  their  trustees,  for  their  use,  by 
succession,  according  to  the  mode  of  church  government  or  rules  of  discipline 
exercised  by  such  churches  or  religious  societies,  respectively. 

2,  All  trustees  to  whom  conveyances  are  or  shall  be  made  for  the  purposes 
hereinbefore  expressed,  shall  be  subject  to  the  authority  of  the  church  or  reli- 
gious society  for  which  they  hold  the  same  in  trust,  and  may  be  expelled  from 
the  said  trust  by  such  church  or  society,  according  to  the  form  of  govern- 
ment or  rules  of  discipline  by  which  they  may  be  governed.  And  every 
church  or  religious  society  shall  be  and  they  are  hereby  authorised  and  empow- 
ered to  fill  up  all  vacancies  which  may  happen  in  the  said  trusts  by  death,  re- 
moval, expulsion,  or  otherwise  ;  and  when  any  vacancy  shall  be  filled  up,  the 
same  shall  be  certified  under  the  hand  or  hands  of  the  person  or  persons  presid- 
ing in  the  said  society,  and  according  to  the  form  of  government  or  discipline 
practiced  by  the  said  church  or  society  ;  which  certificate  shall  express  the 
name  of  the  person  appointed  to  fill  the  vacancy,  and  the  name  of  the  person  in 
whose  place  he  shall  be  appointed  ;  and  the  said  certificate  being  recorded  in 
the  office  of  the  clerk  of  the  Superior  Court  of  the  county  in  which  the  land 
lies,  the  person  so  appointed  to  fill  such  vacancy  shall  be  as  fully  vested  with 
such  trust  as  if  a  party  to  and  named  in  the  original  deed. — Act  of  1805  ;  Prifi. 
Dig.6S6.  >• 

1.  If  any  person  or  persons  whomsoever  shall  interrupt  or  disturb  any  con- 
gregation of  white  persons  assembled  at  any  church,  chapel  or  meeting-house, 
or  any  other  place  for  public  worship,  during  the  time  of  divine  service,  it  shall 
be  the  duty  of  any  justice  of  the  peace,  sheriff,  constable,  or  any  civil  officer  of 
the  county,  being  present  where  the  offence  shall  be  committed,  to  take  the 
person  or  persons  so  offending  into  custody,  or  on  complaint  made  by  any  per- 
son on  oath,  to  issue  a  warrant  against  him  or  them  so  offending ;  and  the  said 
justice  is  hereby  empowered  to  impose  a  fine  on  such  offender  not  exceeding 
Jive  pounds,  or  on  default  of  payment  of  the  same,  to  commit  him  or  them  to  the 
common  jail  of  the  county,  or  to  the  nearest  jail  thereto,  for  a  space  of  time  not 
exceeding  ten  days  ;  and  if  such  offender  be  a  slave,  to  order  him  or  her  to  be 
punished  by  whipping  on  the  bare  back,  not  exceeding  thirty-nine  lashes. — 
Act  of  1792;    Prin.  Dig.  615. 

1.  It  shall  not  be  lawful  for  any  person  to  sell,*or  cause  to  be  sold,  any  wine, 
cider,  beer,  whisky,  gin,  rum  or  brandy,  or  any  other  intoxicating  liquors, 
within  one  mile  of  any  meeting-house,  or  other  place  set  apart  or  publicly  re- 
sorted to  for  divine  worship,  during  the  time  appropriated  to  such  worship. 

2.  For  every  offence  committed  in  violation  of  this  act,  the  offender  or  of- 
fenders shall  be  subject  to  the  penalty  of  thirty  dollars,  which  shall  be  recover- 
able after  the  manner  pointed  out  in  the  first  clause  of  the  above-recited  act, 
{Act  o/1792,)  which  fine  shall  be  put  into  the  hands  of  the  justices  of  the  infe- 
rior court,  and  become  apart  of  the  county  funds,  where  such  offence  shall  have 
been  committed  :    Provided  nevertheless^  that  the  penalties  of  this  act  shall  not 
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extend  to  licensed  retailers  of  liquors  actually  residing  within  the  liuiits  herein 
pointed  out. — Act  of  1808  ;    Prin.  Dig.  615. 

An  Act  to  amend  an  Act  entitled  an  Act  to  protect  religious  societies  in  the 
exercise  of  their  religious  duties,  approved  December  thirteenth,  seventeen 
hundred  and  ninety-two,  and  an  Act  to  amend  the  foregoing  Act,  approved 
December  twenty-second,  eighteen  hundred  and  eight  : 

1.  That  if  any  free  white  person  shall  violate  the  provisions  of  the  before- 
recited  Acts,  it  shall  be  deemed  and  held  in  law  a  MISDEMEANOR,  and  shall 
be  indictable  in  the  superior  courts  of  this  State,  as  in  other  criminal  cases  ;  and  , 
it  shall  be  the  duty  of  the  justices  of  the  peace  to  bind  the  offenders  to  be 
and  appear  at  the  superior  courts  of  this  State,  as  in  other  criminal  cases. 

2.  That  if  any  free  white  person  shall  be  convicted  for  a  violation  of  the  afore- 
said Acts,  he  shall  be  fined  in  a  sum  not  exceeding  fifty  dollars,  nor  less  than 
TEN  dollars. — Act  q/"1841  ;   pamp.  p.  137. 

Warrant  against  a  Bisturher  of  Public  Worship. 

STATE  OF  GEORGIA,  )  Jq  person  appeared  before  me,  James  Mack^  a 
HoustonComny.  ^justice  of  the  peace  in  and  for  said  county,  John 
Doe,  who  being  duly  sworn,  saith,  that  on  the  thirtieth  day  of  Jipril, 
last  past,  at  the  Methodist  Episcopal  Camp  Ground,  in  the  county  afore- 
said, during  the  time  of  divine  service  at  said  Camp  Ground,  Richard 
Roe,  of  said  county,  committed  a  misdemeanor,  by  interrupting  and 
greatly  disturbing  the  service,  then  and  there,  by  loudly  cursing  and 
swearing,  and  using  other  means  of  disturbance,  to  the  annoyance  of 
the  congregation  then  and  there  worshiping. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  .7^fa2/ 1,  1S4G.C  •        JOHN  DOE. 

James  Mack,  J.  P.  j 

STATE  OF  GEORGIA,  1 

TT  \    n     .  c      To  any  lawful  officer,  to  execute  and  return. 

Houston  County.  V  -'  ' 

Whereas,  I  have  received  information,  this  day,  on  the  oath  of  John 
Doe,  that  on  the  thirtieth  day  of  April,  last  past,  at  the  Methodist  Epis- 
copal Camp  Ground,  in  the  county  aforesaid,  during  the  time  of  divine 
service  at  said  Camp  Ground,  Richard  Roe,  of  said  county,  committed 
a  misdemeanor,  by  interrupting  and  greatly  disturbing  the  service, 
then  and  there,  by  loudly  cursing  and  swearing,  and  using  other  means 
of  disturbance,  to  the  annoyance  of  the  congregation  then  and  there 
worshiping  :  These  are,  therefore,  to  authorise  and  command  you,  in 
the  name  of  the  State,  immediately,  on  sight  hereof,  to  arrest  the  said 
Richard  Roe,  and  bring  him  before  me,  or  some  other  justice  of  the  peace 
for  said  county,  that  he  may  be  dealt  with  as  the  law  directs.  Herein 
fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.   [L.  S.] 

Note. — When  the  accused  is  arrested,  and  brought  before  the  Justice,  he  must  proceed 
in  the  usual  way  to  ascertain  the  fact ;  if  the  charge  be  sustained ,  the  offender  is  to  be  bound 
over  to  appear  at  the  next  Superior  Court,  and  in  default  of  bail,  the  accused  is  to  be  com-  ^ 
mitted ;  if  the  offender  be  a  slave,  the  punishment  is  different,  for  which  see  the  act  of 
1792.     If  the  offender  be  committed,  the  following  is  the  form  of  the  commitment : 
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Commitment, 

i 

STATE  OF  GEORGIA,  ^  ]3y  James  Mack^  a  Justice  of  the  Peace  in  and  for 

Houston  County.         ^       g^^-^  cOUnty. 

To  John  Jacobs,  one  of  the  constables  in  and  for  said  county,  and  to 
the  keeper  of  the  common  jail  of  said  county. 

Whereas,  on  the  first  day  of  May^  instant^  information,  on  oath, 
was  made  before  me,  that  Richard  Roe^  of  said  county,  did,  on  the 
thirtieth  day  of  April ^  last  pasty  at  the  Methodist  Episcopal  Camp 
Ground,  in  said  county,  commit  a  misdemeanor,  by  interrupting  and 
greatly  disturbing  the  service,  then  and  there,  by  loudly  cursing  and 
swearing,  and  using  other  means  of  disturbance,  to  the  annoyance  of 
the  congregation  then  and  there  worshiping  ;  upon  which  information, 
a  warrant  was  issued  for  the  apprehension  of  the  said  Richard  Roe; 
upon  the  return  of  which  warrant,  and  the  examination  of  witnesses, 
it  appeared  that  said  charge  was  fully  sustained,  whereupon  the  said 
Richard  Roe  was  required  to  find  bail  in  the  sum  of  two  hundred  dol- 
lars, which  said  Richard  Roe  failed  and  refused  to  do  ;  whereupon,  I 
proceeded,  according  to  tlie  statute  in  such  case  made  and  provided, 
to  order,  and  do  hereby  order,  that  said  Richard  Roe  be  and  he  hereby 
is  committed  to  the  common  jail  of  said  county,  there  to  be  kept,  in 
close  custody:  Therefore,  you,  the  said  constable,  are  hereby  command- 
ed to  deliver  the  body  of  him,  the  said  Richard  Roe,  to  him,  the  said 
jailor;  and  you,  the  said  jailor,  into  the  said  jail,  are  hereby  required 
and  commanded,  him,  the  said  Richard  Roe,  to  receive  and  keep,  in 
close  and  safe  custody,  until  he  shall  be  delivered  by  due  course  of 
law.     Herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 


Profaneness — Immorality — Lord's  Day. 

Whereas^  there  is  nothing  more  acceptable  to  God  than  the  true  and  sin- 
cere worship  and  service  of  him,  according  to  his  holy  will;  and  that  the 
keeping  holy  the  Lord's  Day  is  a  principal  part  of  the  true  service  of  God, 
which  in  this  province  is  too  much  neglected  by  many  : 

1.  [Compels  all  persons  to  attend  worship — repugnant  to  the  present  con- 
stitution.] 

2.  No  tradesman,  artificer,  workman,  laborer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labor,  business  or  work  of  their  ordinary  call- 
ings, upon  the  Lord's  day,  or  any  part  thereof,  (works  of  necessity  or  charity 
only  excepted,)  and  that  every  person  being  of  the  age  of  fifteen  years  or  up- 
wards, offending  in  the  premises,  shall  for  every  such  offence  forfeit  the  sum  of 
ten  shillings  ($2  22).  And  that  no  person  or  persons  whatsoever,  shall  pub- 
licly cry,  show-forth,  or  expose  to  sale,  any  wares,  merchandises,  fruit,  herbs, 
goods,  or  chattels  whatsoever,  upon  the  Lord's  day,  or  any  part  thereof,  upon 
pain  that  every  person  so  offending  shall  forfeit  the  same  goods,  so  cried  or 
showed-forth,  or  exposed  to  sale,  or  pay  ten  shillings  ($2  22). 

3.  [Restrains  traveling  on  Sunday — obsolete.] 

4.  No  public  sports,  or  pastimes,  as  bear-baiting,  bull-baiting,  foot-ball 
playing,  horse-racing,  shooting,  hunting,  or  fishing,  interludes,  or  common 
plays,  or  other  games,  exercises,  sports,  or  pastimes  w^hatsoever,  shall  be  used 
on  the  Lord's  day,  by  any  person  or  persons  whatsoever ;  and  that  all  and 
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every  person  and  persons  offending  in  any  of  the  premises  shall  forfeit,  for 
every  such  offence,  the  sum  of  five  shillings  sterling  ($1    II). 

5.  No  vintner,  inn-holder,  or  other  person  keeping  any  public-house  of 
entertainment,  shall  entertain,  or  suffer  any  person  or  persons,  (except  stran- 
gers or  lodgers,)  in  such  houses,  or  out-houses,  to  abide  or  remain;  nor 
shall  they  suffer  any  person  or  persons  whatsoever,  in  their  said  houses,  or 
out-houses,  yards,  orchards,  or  fields,  to  abide,  or  remain,  drinking,  or  in  any 
manner  idly  spending  their  time  on  the  Lord's  day,  upon  the  pains  and  pen- 
alties of  five  shillings,  ($1  II,)  for  every  person  offending,  payable  by  them- 
selves respectively,  that  shall  be  found  so  drinking  or  abiding  in  any  such  pub- 
lic-house, or  dependencies  thereof,  as  aforesaid  ;  and  the  like  sum  of  five 
shillings,  ($1  II,)  to  be  paid  by  the  keeper  of  such  house  for  every  person 
entertained  by  them. 

6.  And  for  the  better  keeping  of  good  order  on  the  Lord's  day,  JBe  it  enacted, 
That  the  church-wardens  and  constables  of  each  parish  respectively,  or  any 
one  or  more  of  them,  shall  once  in  the  forenoon  and  once  in  the  afternoon,  in 
the  time  of  divine  service,  walk  through  the  town  of  Savannah,  and  the  respect- 
ive towns  of  this  province,  to  observe,  suppress  and  apprehend  all  offenders 
whatsoever,  contrary  to  the  true  intent  and  meaning  of  this  act :  and  they 
shall  have  power,  and  are  hereby  authorised  and  empowered,  to  enter  into 
any  public-house,  or  tippling-house,  to  search  for  any  such  offenders  ;  and  in 
case  they  are  denied  entrance,  shall  have  power,  and  are  hereby  authorised 
and  empowered,  to  break  open,  or  cause  to  be  broke  open,  any  of  the  doors  of 
the  said  house,  and  enter  therein  ;  and  all  persons  whatsoever  are  strictly 
commanded  and  required  to  be  aiding  and  assisting,  to  any  constables,  or  other 
officers,  in  their  execution  of  this  act,  under  the  penalty  of  ten  shillings  ster- 
ling ($2  22)  for  every  refusal. 

7.  For  better  execution  of  all  and  every  the  foregoing  orders,  every  justice 
of  the  peace  within  his  county,  or  parish,  shall  have  power  and  authority  to 
convene  before  him,  any  person  or  persons  whatsoever,  who  shall  offend  in 
any  of  the  particulars  before  mentioned,  and  upon  his  own  view,  or  confession 
of  the  party,  or  proof  of  any  one,  or  more  witnesses  upon  oath,  which  the  said 
justices  are,  by  this  Act,  authorised  to  administer,  the  said  justice  or  justices, 
shall  give  a  warrant,  under  his,  or  their,  hand  and  seal,  to  the  constables,  or 
church-wardens,  or  either,  or  any  of  them,  of  the  parish,  or  parishes,  where 
such  offence  shall  be  committed,  to  seize  the  said  goods,  cried,  showed-forth, 
or  put  to  sale,  as  aforesaid,  and  to  sellthe  same  ;  and  as  to  other  penalties  and 
forfeitures,  to  impose  the  fine  and  penalty  for  the  same,  and  to  levy  the  said 
forfeitures  and  penalties,  by  way  of  distress,  and  sale  of  goods,  of  every  such 
offender,  returning  the  overplus,  (if  any  there  be,)  after  reasonable  charges  al- 
lowed, for  the  distress  and  sales.  And  in  case  of  default  of  such  distress,  or  in 
case  of  insufficiency,  or  inability  of  the  said  offender  to  pay  the  said  forfeiture,  or 
penalties,  that  then  the  offender  be  set  publicly  in  the  stocks^  for  the  space  of  two 
hours ;  and  all  and  singular,  the  forfeitures  and  penalties  aforesaid,  shall  be 
employed  and  converted  to  the  use  of  the  poor  of  the  parish  where  the  said 
offences  shall  be  committed,  and  be  delivered  into  the  hands  of  the  church- 
wardens, or  overseers  of  the  poor,  for  that  end  ;  saving  only,  that  it  shall  and 
may  be  lawful  to  and  for  any  such  justice  or  justices,  out  of  the  said  penalties, 
or  forfeitures,  to  reward  any  person,  or  persons,  that  shall  inform  of  any  offence, 
against  this  Act,  according  to  his,  or  their,  discretion,  so  as  such  reward  ex- 
ceed not  the  third  part  of  the  forfeitures  or  penalties.  Provided,  that  nothing 
in  this  act  contained,  shall  extend  to  the  prohibiting  of  dressing  of  meat  in  fami- 
lies, or  dressing,  or  selling  of  meat  in  inns,  victualing-houses,  or  other  public 
houses,  for  such  as  cannot  be  otherwise  provided  ;  nor  to  the  buying  or  selling 
of  milk  and  fish,  before  nine  of  the  clock,  in  the  morning,  and  milk  after 
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four  of  the  clock,  ia  the  afternoon :  Provided  also,  that  no  person,  or 
persons,  shall  be  impeached,  prosecuted,  or  molested,  for  any  offence  before 
mentioned  in  this  act,  unless  he,  or  they,  be  prosecuted  for  the  same,  within 
ten  days  after  the  offence  committed. 

8.  No  person,  or  persons,  upon  the  Lord's  Day,  shall  serve,  or  execute,  or 
cause  to  be  served,  or  executed,  any  writ,  process,  warrant,  order,  judgment, 
or  decree,  except  in  cases  of  treason,  felony,  or  breach  of  the  peace  ;  but  that 
the  service  of  every  such  writ,  process,  warrant,  order,  judgment,  or  decree, 
shall  be  void  to  all  intents  and  purposes  whatsoever.  And  the  person,  or  per- 
sons, so  serving  or  executing  the  same,  shall  be  liable  to  the  suit  of  the  party 
grieved,  and  to  answer  damages  to  him  for  the  doing  thereof,  as  if  he,  or  they 
had  done  the  same  without  any  writ,  process,  warrant,  order,  judgment,  or  de- 
cree, at  all.  And  in  case  any  person,  or  persons,  shall  be  imprisoned  or  de- 
tained in  custody  by  any  writ,  process,  warrant,  order,  judgment,  or  decree,  so 
served  or  executed  upon  the  Lord's  Day,  upon  motion  or  petition  made  to  the 
chief  justice,  or  any  one  of  the  assistant  justices,  for  the  time  being,  it  shall  be 
lawful  for  the  chief  justice,  or  assistant  justice,  or  justices,  and  he,  or  they,  are 
hereby  authorised  and  required  immediately  to  order  such  person,  or  persons, 
to  be  discharged  out  of  prison  and  custody,  and  to  be  clear,  not  only  from  such 
writ,  process,  warrant,  order,  judgment,  or  decree,  so  served  on  the  Lord's  Day, 
but  also  from  all  and  every  other  writ,  process,  warrant,  order,  judgment,  or 
decree,  served  or  executed  upon  any  person  during  the  time  of  the  said  person's 
being  imprisoned  or  detained  upon  the  account  of  any  such  writ,  process,  warrant, 
order,  judgment,  or  decree,  so  served  or  executed  on  the  Lord's  Day,  and  such 
person  shall  be  allowed,  by  the  said  chief  justice,  or  assistant  justices,  such 
reasonable  time  as  he,  or  they,  shall  think  fitting,  to  return  to  his  home  or  hab- 
itation, free  from  any  arrest  or  hindrance  whatsoever,  in  civil  matters. 

9.  If  any  action,  suit,  or  information,  shall  be  commenced  against  any  per- 
son or  persons,  for  what  he  or  they  shall  do,  in  pursuance  or  execution  of  this 
act,  such  person  or  persons  so  sued,  may  plead  the  general  issue,  {not  guilty,) 
and  upon  issue  joined,  give  this  act  and  the  special  matter  in  evidence.  And 
if  the  plaintiff  or  prosecutor  shall  become  nonsuit,  or  suffer  discontinuance,  or 
if  a  verdict  pass  against  him,  the  defendant  or  defendants  shall  recover  his  or 
their  treble  costs,  for  which  he  or  they  shall  have  the  like  remedy  as  in  any 
case  where  costs,  by  law,  are  given  to  the  defendant. — Act  of  1762  ;  Prin. 
Dig.  886. 

2.  And  no  congregation  or  company  of  negroes  shall,  under  pretence  of  di- 
vine worship,  assemble  themselves  contrary  to  the  act  for  regulating  patrols. — 
Act  of  1792  ;  Frin,  Dig.  615. 


\ 


CHAPTER     XXXI. 


■f 

PATROL  AND  CITIZENSHIP. 

Whereas^  it  is  absolutely  necessary  for  the  security  of  his  majesty's  subjects 
of  this  province,  and  for  preventing  the  many  dangers  and  inconveniences  that 
may  arise  from  the  disorderly  and  unlawful  meeting  of  negroes  and  other 
slaves,  within  the  same,  that  patrols  should  be  established,  under  proper  reg- 
ulations, in  such  parts  of  the  province  where  the  militia  is  formed  and  settled  ; 
And  whereaSj  it  is  also  proper  to  prevent  dealing  and  trafficking  with  slaves. 

1.  Beit  enacted  S^c.  That  immediately  from  and  after  the  passing  of  this 
act,  every  captain  or  commanding  officer  of  a  company  of  foot  militia,  throughout 
this  province,  is  hereby  authorised,  empowered  and  required,  severally  and 
respectively,  to  summons  together  his  inferior  officers,  if  any  such  there  be  ; 
and  they  shall  in  concert  subdivide  and  distinguish  his  company  district  into 
as  many  other  convenient  patrol  divisions  as  they  shall  think  most  proper  and 
consistent  with  the  extent  and  situation  of  their  general  company  district,  and  so 
as  the  riding  over  any  such  patrol  division  may  not  exceed  twelve  miles  in  ex- 
tent, which  said  subdived  divisions,  severally  and  respectively,  shall  thence- 
forth be  the  patrol  divisions,  unless  the  same  shall  be  thought  necessary  to  be 
altered  by  the  officers  as  aforesaid^  and  wherein  the  owners  of  settled  planta- 
tions, as  well  as  the  other  inhabitants  of  any  such  patrol  division,  as  well 
alarm  men  as  others  of  horse  and  foot,  between  the  age  of  sixteen  and  sixty 
years,  shall  be  subject  to  the  patrol  duty  of  that  division,  and  shall  either  by 
themselves  in  person,  or  by  others  employed  for  that  purpose,  do  their  patrol 
duty  regularly  and  successively  according  to  the  true  intent  atfd  meaning  of 
this  act ;  and  in  case  any  captain  or  commanding  officer  shall  omit  or  fail  to 
subdivide  and  distinguish  his  company  district  in  manner  hereinbefore  enjoin- 
ed, or  afterwards  at  any  muster  day,  or  within  five  days  after  such  muster  day 
shall  neglect  to  prick  oiFthe  several  patrols  as  is  hereinafter  directed,  that  then 
every  such  captain  or  commanding  officer  so  failing,  shall  respectively  be  sub- 
ject to  and  pay  the  penalty  of  five  pounds  sterling,  to  be  recovered  by  warrant 
of  distress  under  the  hand  and  seal  of  any  justice  of  the  peace  for  the  parish 
where  such  offence  shall  be  committed,  and  sale  of  the  offender's  goods  ;  and 
which  sum  shall  be  paid  to  the  commissioners  of  the  roads  within  such  parish, 
and  be  by  them  applied  towards  repairing  the  bridges  and  causeways  within 
the  same  ;  and  that  the  owners  of  settled  plantations  and  inhabitants  within 
each  company  district  may  the  better  know  to  what  patrol  division  they  seve- 
rally belong,  the  captains  and  commanding  officers  as  aforesaid,  shall,  within 
ten  days  after  making  out  the  same,  cause  copies  thereof,  signed  by  them,  to 
be  affixed  at  the  church  and  meeting-house  doors,  or  other  public  places,  in 
their  several  districts,  and  shall  cause  another  copy  thereof  to  be  entered  in  a 
book  by  the  ckrk  of  their  company^  that  any  person  concerned  may  from  time 
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to  time  have  recourse  to  the  same.  Ai^d  as  all  persons,  as  well  women  as 
men,  who  are  or  may  be  owners  of  settled  plantations  in  any  parish  or  district, 
ought  in  justice  to  contribute  to  the  service  and  security  of  such  parish  or  dis- 
trict, be  it  therefore  enacted^  That  the  captains  or  commanding  officers  of  each 
company  of  foot  militia  shall  in  their  districts  make  out,  and  keep  from  time  to 
time,  a  special  patrol  list  for  every  subdivided  and  distinct  patrol  division,  in 
which  list  shall  be  inserted  the  names  of  all  owners  of  settled  plantations  being 
within  the  same,  as  well  women  as  men,  and  as  well  alarm  men  as  others,  as 
also  the  names  of  all  the  male  white  inhabitants.  Provided^  that  every  per- 
son having  several  plantations  settled  in  this  province  shall  not  be  subject  to, 
or  obliged  to  do  patrol  duty  in  those  divisions  where  such  plantations  lie  other 
than  in  such,  in  which  he  or  she  shall  usually  reside  :  Provided  also,  that  the 
masters  and  employers  of  all  white  male  servants,  who  by  this  act  are  obliged 
to  do  patrol  duty,  shall,  and  they  are  hereby  directed  and  obliged  to  furnish 
such  servants  with  a  horse  and  furniture  for  such  service,  and  that  under  the 
penalty  of  one  pound,  to  be  recovered  and  applied  in  like  manner  as  the  penal- 
ties on  captains  or  commanding  officers  in  this  act  before  mentioned. 

From  and  after  the  passage  of  this  act,  the  justice  or  justices  of  the 
PEACE  in  each  captain's  district  in  this  State,  shall  be,  and  they  are  hereby  author- 
ised and  required  to  appoint  patrols  for^Keir  respective  districts,  make  out  a 
schedule  of  all  persons  liable  to  do  patrol  duty,  and  at  the  first  justice  court  in 
their  district,  or  in  five  days  thereafter,  they  shall  organize  patrol  companies 
as  the  law  directs,  and  exercise  all  the  powers  in  doing  so,  and  enforcing  the 
same,  that  are  vested  in  the  captains  of  the  district  companies  or  other  militia 
officers,  for  neglect  of  duty,  to  be  subject  to  like  penalties  or  forfeitures. — Act 
of  1830;  Frin.  Dig.  805. 

2.  All  persons,  male  ox  female,  whose  names  shall  be  enlisted  as  aforesaid, 
shall  be  liable  to  perform  the  patrol  duty  of  their  respective  divisions,  severally 
successively,  and  in  turns  ;  and  on  every  muster  day,  the  captains  or  commanding 
officers  of  the  several  companies  of  foot  militia  shall,  out  of  every  patrol  list 
made  out  as  aforesaid,  prick  off  the  names  of  any  number  not  exceeding  ten 
persons,  as  well  women  as  men,  inhabitants  and  owners  of,  and  residing  upon 
plantations  as  aforesaid,  all  of  whom  shall,  by  themselves  or  others  employed 
and  provided  for  that  purpose,  severally  and  respectively  do  and  perform  the 
patrol  duty  herein  directed,  from  such  muster  day  until  the  next  ensuing  7717/5- 
ter  day,  regularly,  equally,  and  successively,  the  said  captains  or  commanding 
officers  as  aforesaid,  always  choosing,  and  they  are  hereby  directed  to  choose 
the  nearest  s^t  of  inhabitants  set  down  in  the  patrol  list  as  aforesaid ;  to  do  the 
duty  together,  that  they  may  be  enabled  to  meet  and  assemble  with  the  better 
conveniency  and  expedition  :  provided  always,  that  it  shall  and  may  be  lawful 
for  any  persons  liable  to  do  and  perform  the  patrol  duty  prescribed  by  this  act, 
and  who  may  not  choose  to  do  duty  in  person,  to  employ  a  sufficient  person 
to  do,  perform,  and  undertake  such  duty  on  hiSjAer,  or  their  behalf,  when 
their  names  shall  be  pricked  off  as  aforesaid. 

After  the  date  of  this  act  no  female  in  this  State  shall  be  subject  to  the  per- 
formance of  patrol  duty. — Act  of  1824  ;  Prin.  Dig.  800. 

That  any  person  liable  to  do  and  perform  patrol  duty,  as  prescribed  in  the 
above-recited  act,  [Act  of  1765,]  who  shall  refuse  or  neglect  to  do  and  perform 
the  same,  shall  forfeit  and  pay  a  sum  not  exceeding  $5  for  each  offence,  to  be 
adjudged  by  a  majority  of  the  militia  officers  of  the  company  district  where  the 
offence  shall  be  committed,  and  levied  by  distress  and  sale  of  the  offender's 
goods,  under  the  hand  and  seal  of  the  captain  or  commanding  officer  of  such 
company,  to  be  paid  over  to  the  inferior  court,  for  the  use  of  the  poor  of  the 
county  where  such  offence  shall  be  committed;   unless  sufficient  excuse  be 
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made  to  the  officers  of  such  company  on  their  next  ensuing  muster  day.  And  it 
shall  be  the  duty  of  the  commanders  of  patrols,  to  make  a  just  and  true  return  of 
all  defaulters^ii  their  respective  districts  to  the  captain  or  commanding  officer 
of  the  company  J  on  the  muster  day  after  they  shall  have  been  appointed.  And 
if  any  person  shall  have  been  regularly  appointed  to  command  the  patrol,  agree- 
able to  the  abover-ecited  act,  who  shall  refuse  to  accept  of  such  command,  or 
after  acceptance  thereof,  shall  refuse  or  neglect  to  do  his  duty,  such  person  so 
offending  shall,  for  every  such  offence,  forfeit  and  pay  a  sum  not  exceeding  $10 
to  be  adjudged  by  a  majority  of  the  officers  of  the  company.,  and  levied  by  dis- 
tress and  sale  of  the  offender's  goods,  under  the  hand  and  seal  of  the  captain  or 
commanding  officer  of  the  company^  and  paid  over  to  the  inferior  court,  for 
the  use  of  the  poor  of  the  county  where  such  offence  shall  be  committed.— 
Act  of  1806  ;  Prin.  Dig.  788. 

3.    [Respecting  patrols  in  Savannah,  repealed  by  act  of  1805,  establishing  a 
city  watch.  J 

•  4.  The  captain  or  commanding  officer  of  every  company.)  shall  have  power  in 
their  several  districts,  from  time  to  time,  to  appoint  one  good  and  discreet  person 
from  among  the  persons  so  pricked  off  to  do  patrol  duty  as  aforesaid  to  be 
their  commander,  as  soon  as  their  names  shall  be  so  pricked  off  as  aforesaid  ; 
and  that  the  commander  of  every  patrol  may  have  the  better  authority  to  keep 
them  in  good  order  and  demeanor  during  their  time  and  term  of  duty,  it  shall 
and  may  be  lawful  to  and  for  every  such  patrol  commander,  and  they  are  here- 
by directed,  empowered,  and  required,  on  any  default  or  misbehavior  or  neg- 
lect of  duty,  of  any  patrol  man,  to  inflict  a  fine  upon  him  not  exceeding  the 
sum  of  ten  shillings  sterling,  [$2  22,]  for  the  use  of  the  patrols  respect- 
ively, in  which  such  neglect,  default,  or  misbehavior,  shall  be  committed,  to 
be  levied  by  distress  and  sale  of  the  offender's  goods,  by  virtue  of  a  warrant 
for  that  purpose,  directed  to  the  constable  of  the  district,  or  sergeant  of  such 
company,  under  the  hand  and  seal  of  the  captain  or  commander  of  the  company 
from  which  such  patrol,  where  such  neglect,  default,  or  misdemeanor  may  hap- 
pen or  be  committed,  shall  be  pricked  off',  which  constable,  or  sergeant,  shall  be 
obliged,  and  are  hereby  severally  authorised  and  empowered  to  execute  tke 
same,  and  shall  be  allowed  for  executing  the  warrant  the  sum  of  one  shilling 
[22  2-10]  and  mileage  as  is  hereinbefore  directed  ;  [two  pence  per  mile  ;]  and 
every  constable,  or  sergeant,  refusing  and  neglecting  to  serve  such  warrant  direct- 
ed to  him,  shall  be  liable  to  a  fine  not  exceeding  the  sum  of  forty  shillings  sterling. 

Captain's  Appointment, 
STATE  OF  GEORGIA,  ^  'fo  John  Doc,  of  the  nine  hundredth  company  dis- 
Houston  County.  ^  trict,  Georgia  Militia,  of  said  county. 
You  are  hereby  appointed  commander  of  patrol  division  number  one, 
organized  for  the  purpose  of  performing  patrol  duty  in  said  district. 
The  limits  in  which  you  are  to  do  patrol  duty,  are  as  follows,  to  wit: 
Inhere  state  the  limits  particularly,]  The  following  persons  are  placed 
under  your  command,  for  the  purpose  of  performing  patrol  duty,  within 
said  limits,  to  wit :  James  Thomas,  William  Towns,  8fc.  You  are  re- 
quired to  do  and  perform  patrol  duty,  within  said  limits,  as  by  law 
directed,  and  to  report  all  defaulters  and  delinquencies. 

Given  under  our  hands  and  official  signatures,  this  May  1,  1846. 

Samuel  Smith,  J.  P. 
James  Williams,  J.  P. 

And  that  said  patrols  may  be  the  better  able  to  suppress  any  mischievous 
desigtis  of  negroes,  and  other  slaves,  during  their  time  of  service  : 
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5.  It  is  hereby  further  enacted,  That  every  person  pricked  offer  appointed, 
or  undertaking  as  a  proxy  for  any  other  person  liable  to  serve  in  the  said 
patrol  in  pursuance  of,  or  by  virtue  of  this  act,  shall  provide  for  himself,  and 
keep  always  in  readiness,  and  carry  with  him  on  his  patrol  service,  one  good 
gun  or  pistol  in  order,  with  six  cartridges  suitable  for  such  gun  or  pistol,  and 
one  good  cutlass,  usider  the  penalty  of  a  sum  not  exceeding  ten  shillings,  for 
want  of  any  such  arms  or  ammunition,  at  such  times  and  places  as  they  shall 
be  appointed  by  their  respective  commanders  in  their  several  divisions,  to 
whose  orders  they  shall  on  all  occasions  be  respectively  obedient  during  their 
time  of  service,  on  pain  of  incurring  a  fine  not  exceeding  twenty  shillings, 
($4  44  44,)  to  be  levied  by  warrant  under  the  hand  and  seal  of  the  captain 
or  commanding  officer  of  the  company  from  which  such  patrol  shall  be  pricked 
off,  as  is  hereinbefore  mentioned. 

Captain's  Report, 

STATE  OF  GEORGIA,  ^  To  the  Justices  of  the  Peace,  in  and  for  the  nine 
Houston  County.  ^  hundredth  company  district,  Georgia  Militia. 
The  report  of  the  undersigned,  commander  of  patrol  division  num- 
ber one,  in  said  district,  respectfully  showeth,  that  James  Thomas^  of 
said  division  and  district,  was  regularly  and  properly  summoned  to  at- 
tend and  perform  patrol  duty,  on  the  twentietli  instant^  and  failed  and 
neglected  to  attend  and  perform  said  duty^  as  required^  which  is  respect- 
fully submitted. 

Given  under  my  hand  and  official  signature,  this  May  25,  1S46. 

John  Doe,  Cap^n, 

Summons, 

STATE  OF  GEORGIA,  )  i        ^  i     ^  .  ♦  a       * 

V  To  any  lawful  onicer,  to  execute  and  return. 

Houston  County.         S 

To  James  Thomas — Whereas,  it  appears,  by  the  report  oi  John  DoCy 
commander  of  patrol  division  number  one,  in  the  nine  hundredth  com- 
pany district,  Georgia  Militia,  dated  25th  May,  1846,  that,  after  being 
duly  and  regularly  notified  to  appear  and  perform  patrol  duty,  on  the 
twentieth  ultimo,  you  failed  and  neglected  to  attend  and  perform  said 
duty — you  are,  therefore,  hereby  notified,  to  be  and  appear  before  the 
next  justices'  court,  to  be  held  in  and  for  said  district,  on  the  second 
Saturday  of  the  present  month,  then  and  there,  to  show  cause,  if  any  you 
have,  why  you  should  not  be  fined  for  neglect  of  duty,  as  aforesaid. 
Given  under  my  hand  and  official  signature,  this  June  1,  1846. 

James  Williams,  J.  P.    ] 

6.  Every  patrol  shall  go  to,  and  examine  the  several  plantations  in  their 
divisions  at  such  times  as  they  in  their  discretion  shall  see  fit,  one  night  in 
fourteen  at  least,  and  may  and  shall  take  up  all  slaves  which  they  shall  see 
without  the  fences  or  cleared  ground  of  their  owners'  plantations,  who  have 
not  a  ticket  or  letter  or  other  token,  to  show  the  reasonableness  of  their  ab- 
sence, or  who  have  not  some  white  person  in  company  to  give  an  account  of 
his,  her,  or  their  business  ;  and  such  patrol  may  correct  every  such  slave  or 
slaves  by  whipping  with  a  switch,  whip,  or  cowskin,  not  exceeding  twenty 
lashes.  And  the  said  patrols  shall  have  full  power  to  search  and  examine  all 
negro  houses  for  offensive  weapons  and  ammunition,  and  on  finding  any  such, 
contrary  to  the  before-recited  act,  shall  proceed  as  therein  directed  ;  and  if 
any  patrol  shall  see  any  fugitive  slave  or  slaves,  endeavoring  to  avoid  them 
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by  hiding  or  running  into,  or  shall  hear  of  any  such  being  harbored  in  any 
dwelling-house  of  a  white  person,  the  commander  shall  ask  leave  of  the 
owner  of  the  said  dwelling-house,  or  of  some  white  person  then  there,  to  search 
for,  examine,  and  apprehend  the  said  fugitive  slave,  or  that  the  said  owner 
should  deliver  up  said  slave  or  slaves  ;  and  in  case  the  said  owner  or  other 
white  person  so  entreated,  shall  refuse  to  deliver  up  such  fugitive  slave  or 
slaves,  or  to  suffer  search  to  be  made  for  them,  the  said  patrol-,  or  any  other 
white  person,  leaving  seen  such  slaves  enter,  such  person  so  refusing,  shall  for- 
feit the  sum  of  five  pounds  for  every  such  offence . 

That  every  patrol  shall  go  to,  and  examine  the  several  plantations  in 
their  divisions,  at  such  time  as  the  captain  shall,  in  his  discretion  see  fit,  one 
day  or  night  in  fifteen  at  least. — Act  of  1845  ;  pamp.  p.  44. 

That  from  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  every 
owner,  overseer,  trustee,  guardian,  or  other  person  or  persons  having  control 
of  any  slave  or  slaves,  or  free  persons  of  color,  in  granting  or  giving  written 
permits  to  the  same,  to  set  forth  the  time  allowed  for  their  absence,  and  dis- 
tinctly designate  the  place  or  places  where  such  slaves  or  free  persons  of  color 
desire  to  visit. — Act  of  1839  ;  pamp.  p.  185. 

Ticket, 
STATE  OF  GEORGIA,  ^  fj^e  bearer,  Jacob,  has  permission  to  be  absent 
Houston  County.  ^  from  home,  until  to-morroio  morning  at  ten  o'' clock; 
he  desires  to  visit  the  town  oi  Perry,  The  said  Jacob,  has  permission  to 
sell,  exchange,  or  barter,  ten  bushels  of  corn  and  fifty  pounds  of  fodder; 
this  May  1,  1846.  Joe  Doe,  Owner. 

Note, — The  person  or  persons  who  may  trade  with  Jacob,  should  take  a  copy  of  his 
ticket,  and  have  it  certified  to  by  some  disinterested  person. 

7.  [Never  took  effect.] 

And  whereas,  many  irregularities  may  arise  by  patrols  drinking  too  much 
liquor  before  or  during  the  time  of  their  being  on  duty  ; 

8.  Be  it  further  enacted,  That  any  person  whatever,  who  shall  be  drunk 
during  the  time  of  his  service  on  the  patrol,  shall  be  subject  to  the  penalty  of 
a  sum  not  exceeding  ten  shillings,  ($2  22  22,)  to  be  recovered  by  warrant 
from  any  justice  of  the  peace,  upon  oath  first  made  thereof,  the  same  to  be 
applied  to  the  use  of  the  highways  in  the  respective  districts  where  the  of- 
fence shall  happen. 

9.  [See  sec.  VII  of  this  act.] 

And  for  the  better  enforcing  the  performance  of  the  several  duties  requir- 
ed by  this  act : 

11.  Be  it  enacted,  That  the  field  officers  of  each  respective  regiment  of  foot 
militia  within  this  province,  or  any  of  them,  shall  be,  and  they  are  hereby 
directed  and  empowered  to  give  such  directions  and  orders  from  time  to  time 
to  the  several  captains  and  other  officers  commanding  companies  in  the  regi- 
ments to  which  such  field  officers  belong,  as  they  shall  judge  necessary  for 
the  more  effectual  doing  and  performing  the  several  duties  by  this  act  requir- 
ed by  them  to  be  done  and  performed,  and  on  failure  thereof  by  the  said 
several  captains  and  officers  commanding  companies  aforesaid,  the  said  field 
officers,  or  any  of  them,  are  hereby  directed  and  enjoined  to  cause  the  several 
fines  and  penalties  mentioned  in  this  act  to  be  strictly  levied,  and  applied  in 
the  manner  hereinbefore  mentioned. 

12.  If  any  captain  or  other  officer,  constable,  patrol  man,  or  other  person, 
shall  be  sued,  arrested,  or  impleaded,  for  any  matter  or  thing  which  he  shall  do, 
or  cause  to  be  done,  by  virtue  of  or  in  pursuance  of  this  act^j  it  shall  and  may 
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be  lawful  for  every  such  captain  or  other  officer,  constable,  patrol  man,  or 
other  person,  to  plead  the  general  issue,  and  give  this  act,  and  the  special 
matter  in  evidence  on  the  trial  ;  and  if  a  verdict  shall  pass  against  the  plaintiff 
or  plaintiffs,  or  that  such  plaintiff  or  plaintiffs  shall  sutler  a  nonsuit,  or  discon- 
tinuance of  his  or  their  action  or  suit,  then  and  in  every  such  case,  the 
court  where  such  action  shall  be  depending,  shall  tax  and  allow  to  the  de- 
fendant his  or  their  double  costs  in  every  such  suit  or  action. — Act  of  1765  ; 
JPrin.  Dig.  772. 

1.  Immediately  from  and  after  the  passing  of  this  act,  it  shall  not  be  lawful 
for  any  slave,  unless  in  the  presence  of  some  white  person,  to  carry  and  make 
use  of  fire-arms,  or  any  offensive  weapon  whatsoever,  unless  such  slave  shall 
have  a  ticket  or  license  in  writing  from  his  master,  mistress,  or  overseer,  to 
hunt  and  kill  game,  cattle,  or  mischievous  birds,  or  beasts  of  prey,  and  that 
such  license  be  renewed  once  every  week,  or  unless  there  be  some  white  per- 
son of  the  age  of  sixteen  years  or  upwards  in  the  company  of  such  slave  when 
he  is  hunting  or  shooting,  or  that  such  slave  be  actually  carrying  his  master's 
arms  to  or  from  his  master's  plantation,  by  a  special  ticket  for  that  purpose, 
or  unless  such  slave  shall  be  found  in  the  day-time  actually  keeping  off  birds 
within  the  plantation  to  which  such  slave  belongs,  lodging  the  same  gun  at 
night  within  the  dwelling-house  of  his  master,  mistress,  or  white  overseer. 
Provided  always^  that  no  slave  shall  have  liberty  to  carry  any  gun,  cutlass, 
pistol,  or  other  offensive  weapon  abroad  at  any  time  between  Saturday  evening 
after  sunset,  and  Monday  morning  before  sunrise,  notwithstanding  a  license  or 
ticket  for  so  doing. 

2.  In  case  any  or  either  of  the  patrols  established,  or  to  be  established  with- 
in this  province  by  virtue  of  the  said  act,  on  searching  and  examining  any 
negro  house  for  offensive  weapons,  fire-arms,  and  ammunition,  shall  find  any 
such,  or  in  case  any  person  shall  find  any  slave  using  or  carrying  fire-arms  or 
other  offensive  weapons,  contrary  to  the  intent  and  meaning  of  this  act,  such 
patrol,  or  person  or  persons,  may  lawfully  seize  and  take  away  such  offensive 
weapon,  fire-arms,  and  ammunition,  but  before  the  property  thereof  shall  be 
vested  in  the  person  or  persons  who  shall  seize  the  same,  such  person  or  per- 
sons shall  within  three  days  next  after  such  seizure,  go  before  a  justice  of  the 
peace,  and  shall  make  oath  of  the  manner  of  taking  thereof,  and  if  such  justice 
of  the  peace  after  such  oath  made,  or  upon  due  examination,  shall  be  satisfied 
that  the  said  fire-arms,  offensive  weapon,  or  ammunition,  shall  have  been 
seized  according  to  the  directions,  and  agreeable  to  the  true  intent  and  mean- 
ing of  this  act,  the  said  justice  shall  by  certificate  under  his  hand  and  seal, 
declare  them  forfeited,  and  that  the  property  is  lawfully  vested  in  the  person 
or  persons  who  seized  the  same.  Provided  always^  that  no  such  certificate 
shall  be  granted  by  any  justice  of  the  peace,  until  the  owner  or  owners  of 
such  fire-arms  or  other  offensive  weapon  so  seized  as  aforesaid,  or  the  over- 
seer or  overseers  who  shall  or  may  have  the  charge  of  such  slave  or  slaves 
from  whom  such  fire-arms  or  other  offensive  weapon  so  taken  or  seized,  shall 
be  duly  summoned  to  show  cause  why  the  same  should  not  be  condemned  as 
forfeited,  or  in  case  of  non-appearance  until  three  days  after  the  service  of 
such  summons,  and  oath  made  of  the  service  thereof  before  the  said  justice. — 
Act  0/1768  ;  Prin.  Dig.  776. 

Affidavit. 

STATE  OF  GEORGIA,  1      In  person  appeared  before  me,  John  Doe,  who 

Houston  County.        ^  13^-^^^  sworn,   deposeth  and   saith,    that   on    the 

thirtieth  day  of  April,  last  past,  deponent,  in  said  county,  seized  and 
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took  from  a  negro  fellow  named  Jacob,  the  property  of  Richard  Roe, 
of  said  county,  a  single-barrel  shot-gun,  of  the  value  of  ten  dollars. 
That  said  negro  fellow  Jacob  had  said  gun,  it  being  loaded  with  gun- 
powder and  shot,  in  the  woods,  and  not  in  any  inclosure  or  plantation  ; 
that  said  negro  fellow  Jacob  was  not  in  the  presence,  or  company,  of 
any  white  person ;  that  said  negro  fellow  Jacob,  had  no  written  ticket, 
or  license,  to  carry  said  gun,  as  he  informed  deponent,  upon  inquiry, 
and  that  said  negro  fellow  J(icob,  was  not  engaged  in  carrying  said 
gu7i  to  or  from  his  master's  plantation,  or  otherwise  using  it  for  his 
master's  benefit. 

Sworn  to  and  subscribed,  ') 
before  me,  this  Ma7j  1, 1846.  V  JOHN  DOE. 

James  Mack,  J.  P.  } 

Notice, 

STATE  OF  GEORGIA,  ^  To  Richard  Roe,  of  said  county.  Whereas, 
Houston  County.  ^  JqJ^  J)q^  hath,  this  day,  made  oath  before  me, 
that  on  the  thirtieth  day  of  Jlpril,  last  past,  in  said  county,  said  John 
Doe,  seized  and  took  from  a  negro  fellow  named  Jacob,  belonging  to 
you,  a  single-barrel  shot-gun,  of  the  value  oi  ten  dollars,  said^i^n  being 
loaded  with  gunpowder  and  shot:  you  are,  therefore,  hereby  notified, 
to  be  and  appear  before  me,  in  Perry,  in  said  county,  by  ten  o'clock  in 
the  forenoon  of  Wednesday,  the  fifth  instant,  to  show  cause,  if  any  you 
have,  why  said  shot-gun,  (which  is  now  in  my  possession,)  so  seized, 
as  aforesaid,  should  not  be  forfeited  to  the  said  John  Doe,  and  the  pro- 
perty therein  vested  in  him;  this  May  1,  1846. 

Given  under  my  hand  and  official  signature. 

James  Mack,  J.  P. 

In  person  appeared  before  me,  John  Doe,  who  being  duly  sworn, 
deposeth  and  saith,  that  he  served  Richard  Roe,  personally,  with  a  copy 
of  the  above  summons,  on  the^r^^  day  of  May,  instant* 

Sworn  to  and  subscribed,      •\ 
Before  me,  this  ^ay  2,1846,  C  JOHN   DOE. 

James  Mack,  /.  P.         ) 

Judgment. 

STATE  OF  GEORGIA,  ^  Whereas,  on  the  j^r5^  day  of  May,  instant^ 
Houston  County.  ^  John  Doc  made  oath  before  me,  that  on  the  thir- 
tieth day  of  April,  last  past,  he,  the  said  John  Doe,  in  said  county, 
seized  and  took  from  a  negro  fellow  named  Jacob,  the  property  of 
Richard  Roe,  of  said  county,  a  single-barrel  shot-gun,  of  the  value  of 
ten  dollars.  That  said  negro  fellow  Jacob  had  said  gun,  it  being  loaded 
with  gunpowder  and  shot,  in  the  woods,  and  not  in  any  inclosure  or 
plantation  ;  that  said  negro  fellow  Jacob  was  not  in  the  presence  or 
company  of  any  white  person  ;  that  said  negro  fellow  Jacob  had  no 
written  ticket  or  license  to  carry  said  gun,  and  that  said  negro  fellow 
Jacob  w^as  not  engaged  carrying  said  gun  to  or  from  his  master's  plan- 
tation, or  otherwise  using  it  for  his  master's  benefit.  And,  whereas, 
said  Richard  Roe  was  summoned  before  me,  to  show  cause  why  said 
gun  should  not  be  declared  forfeited,  and  said  Richard  Roe  having 
failed  to  show  cause  to  the  contrary,  therefore,  it  is  hereby  declared, 
that  said  gun  is  forfeited  to  said  John  Doe,  and  the  property  in  said 
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gun  is  declared  to  be  lawfully  vested  in  said  John  Doe,     Judgment 
signed  this  May  5,  1846. 

Given  under  my  hand  and  seal^  this  May  6,  1846. 

James  Mack,  J.  P.  [L.  S.] 


Citizenship, 

An  Act  to  point  out  the  tribunal  and  mode  for  the  trial  of  questions  of  citizen- 
ship in  certain  cases,  and  to  declare  what  shall  be  evidence  in  the  same. 

1 .  Be  it  enacted  hy  the  Senate  and  House  of  Representatives,  That  from 
aud  after  the  passage  of  this  act,  the  several  superior  courts  of  this  State  shall 
have  jurisdiction  over  questions  of  citizenship  which  may  arise  in  cases  here- 
inafter provided. 

2.  And  be  it  further  enacted  by  the  same  authority,  That  it  shall  and  may  be 
lawful  for  any  free  white  citizen  to  file  his  petition  in  said  court,  as  in  suits 
of  a  civil  nature  against  any  person  who  may  claim  to  exercise  the  rights 
and  privileges  of  a  free  white  citizen  of  this  State,  in  which  he  shall  dis- 
tinctly allege  that  such  person  so  claiming  to  exercise  and  enjoy  the  rights 
and  privileges  aforesaid  is  of  mixed  blood,  and  not  a  free  white  citizen  ;  to 
which  the  clerk  of  said  court  shall  annex  a  process,  and  a  copy  thereof  be 
served  on  the  defendant  in  the  manner  as  now  provided  for  in  cases  on  the 
common  law  side  of  said  court :  Provided,  that  before  filing  such  petition, 
the  person  filing  the  same  shall  make  oath  that  the  facts  set  forth  in  it  are  true 
according  to  his  or  her  belief  or  knowledge. 

Petition, 

STATE  OF  GEORGIA,  )  ^       ,       i  ,  i     o.  ■       ^  r       - -, 

rt    ^    n     »  >  Ao  the  honorable  Superior  Court  oi  said  county. 

Houston  County.         S 

The  petition  of  John  Doe,  a  free  white  citizen  of  said  State  and 
county,  respectfully  showeth,  that  William  Scott,  of  said  State  and 
county,  heretofore  and  now  claims  to  exercise  the  rights  and  privileges 
of  a  free  white  citizen  of  said  State,  in  said  county,  whereas,  your 
petitioner  avers  that  said  William  Scott  is  not  entitled  to  the  enjoyment 
and  exercise  of  the  rights  and  privileges  of  a  free  white  citizen  of  said 
State,  because  said  William  Scott  is  of  mixed  blood,  and  not  of  pure 
and  unmixed  blood,  and  is  not  a  free  white  citizen,  to  wit:  because 
said  William  Scott,  in  his  genealogy,  descent,  pedigree  and  lineage,  is 
descended  from,  and  stands  in  the  third  degree  or  generation  to,  ancestors 
who  were  not  free  white  citizens  of  this  State,  or  of  any  other  State 
whose  constitution  and  laws  tolerate  involuntary  slavery  ;  (or  whatever 
other  cause  may  exist  which  shows  him  to  be  of  mixed  blood,)  but  said 
ancestors  of  said  William  Scott  were  of  mixed  blood,  and  not  of  pure 
and  unmixed  blood,  and  were  not  free  white  citizens.  (Or  that  said 
defendant  has  one-eighth  or  more  of  negro  or  African  blood  in  his  or  her 
veins.)  Wherefore,  your  petitioner  prays  process  may  issue,  requiring 
the  said  William  Scott  to  be  and  appear  at  tfie  next  Superior  Court, 
to  be  held  in  and  for  said  county,  on  the  fourth  Monday  in  April 
next,  then  and  there  to  make  answer  to  this  question  of  citizenship; 
and  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c.  March  1, 
1846.  Simon  Wake,  Pet'r's  Att'y. 
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In  person  appeared  before  me,  John  Doe,  the  petitioner  in  the  fore- 
going petition,  who  being  sworn,  deposeth  and  saith,  that  the  facts 
set  forth  in  said  petition  are  true,  according  to  his  belief  (or  knowledge). 

Sworn  to  and  subscribed,      ^ 
before  me,  this  March  2,  1846.  V  JOHN  DOE. 

James  Mack,  J.  P.  j 

Filed  in  oJffice,  this  March  3,  1846. 
Process, 

JOHN  DOE        }  .  .... 

vs.  >     Question  of  Citizenship. 

WILLIAM  SCOTT.  ^  ^ 

William  Scott — You  are  hereby  required  to  be  and  appear  at  the 
next  Superior  Court,  to  be  held  in  and  for  the  county  of  Houston,  on 
the  fourth  Monday  in  April  next,  then  and  there  to  make  answer  to 
the  question  of  citizenship,  in  the  foregoing  petition  contained ;  as  in 
default  thereof,  the  court  will  proceed  as  to  justice  shall  appertain. 

Witness,  the  honorable  Walter  Means,  one  of  the  Judges  of  the  Su- 
perior Court,  this  March  3,  1846.  James  Holdfast,  Clerk. 

Service  by  the  Sheriff, 

Served  a  copy  of  the  within  on  William  Scott,  personally,  this 
March  10,  1846.  William  Harriston,  Sheriff, 


JOHN  DOE 

vs. 

WILLIAM  SCOTT. 


Afiswer, 
Question  of  Citizenship.     April  term,  1846. 


And  now,  at  this  term,  comes  William  Scott,  by  his  attorney  Thomas 
S,  Welch,  and  to  the  question  of  citizenship,  in  the  petition  of  said 
John  Doe  contained,  for  answer  saith,  that  he  is,  and  claims  to  be,  a 
free  white  citizen,  of  the  State  of  Georgia,  and  as  such  has  the  right 
to  exercise  and  enjoy  all  the  rights  and  privileges  of  a  free  white  citi- 
zen of  said  State.  That  said  William  Scott  is  not  of  mixed  blood,  but 
is  of  pure,  unmixed  blood,  and  is  a  free  white  citizen.  That  in  the 
genealogy,  descent,  pedigree  and  lineage  of  the  said  William  Scott,  he  is 
descended  from  free  white  persons,  and  does  not  stand,  in  the  third  degree 
to  ancestors,  who  were  not  free  white  citizens.  That  his  ancestors  were 
of  pure,  unmixed  blood,  and  not  of  impure,  mixed  blood,  and  were 
free  white  citizens.  [Or  that  said  William  Scott  has  not  one-eighth,  or 
other  portion,  of  negro  or  African  blood  in  his  veins,  hut  is  of  pure,  un- 
mixed blood,]     And  this  he  is  ready  to  verify,  &c. 

Thomas  S.  Welch,  Atfy  pro  U,  S. 

3.  And  be  it  further  enacted,  That  at  any  time  any  suits  may  hereafter  be 
pending  under  the  authority  of  this  act,  it  shall  be  lawful  for  any  person  to 
make  him  or  herself  a  party  to  it,  and  prosecute  the  same,  subject  to  all  the 
liabilities  as  though  he  or  she  had  commenced  such  suit. 

4.  And  be  it  farther  enacted^  That  all  suits  instituted  as  herein  provided, 
shall  be  tried  by  a  special  jury,  at  the  first  term  of  the  court  to  which  the  same 
may  be  returnable,  unless  continued  according  to  the  rules  and  practice  of 
said  court ;  and  that  final  judgment  shall  not  be  rendered,  either  for  or  against 
the  defendant,  until  there  shall  be  two  concurring  verdicts,  as  in  cases  of 
divorce,  according  to  the  laws  now  in  force  ;   and  the  final  judgment  so  ren- 
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dered,  shall  be  deemed  and  held  in  all  the  courts  of  this  State  as  conclusive 
upon  the  rights  and  privileges  of  said  defendant. 

First  Verdict, 

April  term,  1846.  We,  the  jury,  find  that  sufficient  proofs  have 
been  adduced  before  us,  to  require  and  authorise  us  to  find,  that  the 
defendant,  William  Scott ^  is  of  impure  and  mixed  blood,  and  is  not  a 
free  Avhite  citizen,  [or  said  William  Scott  has  one-eighth  or  more  of 
negro  or  African  blood  in  his  veiiis,]  Samuel  Good,  Foreman. 

Second  Verdict. 

October  term,  1846.  We,  the  jury,  of  the  present  term,  concur  in 
opinion  with  the  jury  of  April  term,  and  say,  that  sufficient  proofs 
have  been  adduced  before  us,  to  require  and  authorise  us  to  find,  that 
the  defendant,  William  Scott,  is  of  impure  and  mixed  blood,  and  is  not 
a  free  white  citizen ;  [or  has  one-eighth,  or  more,  of  negro  or  African 
blood  in  his  veins.}  Ransom  Rich,  Foreman. 

Judgment. 

Two  special  juries  having  concurred  in  their  verdicts,  that  William 
Scott,  of  said  county,  who  claims  to  exercise  and  enjoy  the  rights  and 
privileges  of  a  free  white  citizen  of  this  State,  is  not  a  free  white  citizen, 
but  is  of  impure  and  mixed  blood  ;  [or  has  one-eighth,  or  more,  of  negro 
or  African  hlood  in  his  veins,]  it  is,  therefore,  considered  by  the  coiut, 
that  said  William  Scott  is  not  of  pure  and  unmixed  blood,  but  of  im- 
pure and  mixed  blood  ;  [or  has  one-eighth,  or  more,  of  negro  or  African 
hlood  in  his  veins,]  that  said  William  Scott  is  not  a  free  white  citizen, 
and  is  not  entitled  to  exercise  and  enjoy  the  rights  and  privileges  of  a 
free  white  citizen  in  this  State.  Judgment  signed,  this  October  20, 
1846.  Simon  Waki^,  PPf's  Atfy.   ^ 

5.  And  be  it  further  enacted,  That  on  the  trial  of  any  suit  hereafter  to  be 
instituted  by  the  authority  of  this  act,  it  shall  be  lawful  for  the  plaintiff  to 
prove  that  the  defendant  is  descended  from,  and  stands  in  the  third  degree  or 
generation  to  him  or  her  who  was  or  is  not  a  free  white  citizen  of  this  State, 
or  of  any  other  State  whose  constitution  and  laws  tolerate  involuntary  sla- 
very, or  that  said  defendant  has  one-eighth  of  negro  or  African  blood  in  his 
or  her  veins. — Act  of  1840;  pamp.  p.  32.       Y 


CHAPTER   XXXII. 


ESTRAYS. 

That  if  any  stone-horse,  above  eighteen  months  old,  shall  be  found  running 
at  large,  it  shall  and  may  be  lawful  for  any  person  to  take  up  the  same  ;  and 
having  taken  him  before  the  nearest  justice  of  the  peace  in  the  county,  by  the 
permission  of  the  said  justice,  may  geld  the  same,  taking  care  that  the  ope- 
ration is  performed  by  a  person  usually  doing  such  business  in  the  neighbor- 
hood, for  which  the  person  so  gelding  shall  receive  one  dollar,  to  be  paid  by 
the  owner  of  the  horse.  Provided  nevertheless^  that  if  any  person  shall  take 
up,  and  geld  any  such  stone-horse,  contrary  to  the  true  intent  and  meaning  of 
this  act,  or  without  fully  pursuing  the  above  direction,  he  shall,  for  every 
such  offence,  forfeit  to  the  party  injured  double  the  value  of  such  horse,  which 
value  shall  be  ascertained  by  two  respectable  freeholders,  who  were  acquaint- 
ed with  such  horse,  who  shall  act  upon  oath  to  be  recovered  in  any  court  hav- 
ing cognizance  of  the  same. — Act  of  11^1'^  Prin.  P>ig.  204. 

If  any  person  shall  presume  to  sell,  or  dispose  of,  or  apply  to  his  or  their 
own  use,  any  estray,  every  such  person  or  persons  so  offending  shall  he  sub- 
ject to  indictment  for  a  misdemeanor,  and  on  conviction  thereof  shall  forfeit 
and  pay  to  the  justices  of  the  inferior  court,  for  the  use  of  the  county  in 
which  such  offence  may  be  committed,  double  the  value  of  such  estray' 
or  estray s,  so  sold,  applied,  or  converted  to  his,  her  or  their  use. — Act  of 
1799  ;  Prin.  Dig.  204. 

1.  It  shall  and  may  be  lawful  for  any  person  upon  his  own  freehold,  o^ 
other  person  having  charge  of  such  freehold,  in  the  absence  of  the  owner 
thereof,  and  not  elsewhere,  to  take  up  all  estrays,  whether  horse,  mare,  colt, 
filly,  ass,  mule,  neat  caftle^  sheep,  goat,  or  hog,  that  may  be  found  straying 
away  from  their  owners  ;  and  every  person  taking  up  estrays  as  above, 
shall  within  ten  days,  in  case  such  estrays  have  been  broke  to  service,  take, 
or  drive  it  or  them  before  a  justice  of  the  peace  in  the  county,  whose  duty 
it  shall  be,  and  he  is  hereby  required  to  take  down  in  writing  a  particular 
description  of  the  marks,  natural  and  artificial,  brands,  stature,  age  and  color 
of  such  estray  or  estrays ;  and  immediately  to  issue  his  warrant  to  two  or 
more  freeholders  of  the  vicinage,  commanding  them,  having  been  first  duly 
sworn  thereto,  well  and  truly  to  appraise  or  ascertain  the  value  of  such  estray, 
which  appraisement  or  valuation,  and  description  as  above,  together  with  the 
name  of  the  taker  up,  and  the  place  of  his  abode,  the  said  justice  shall,  within 
ten  days  thereafter,  transmit  to  the  clerk  of  the  inferior  court  of  said  county, 
taking  special  care  that  the  person  or  persons  taking  up  such  estray,  do 
solemnly   swear  or  affirm,  that  he    or  they  have  not  altered  or  caused  to 
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be  altered  the  marks  or  brands  of  such  estray,  and  to  the  best  of  his  or 
their  knowledge  and  belief,  such  naarks  or  brands  have,  or  have  not,  (as  the 
case  may  be,)  in  any  wise  been  altered,  and  that  the  owner  to  him  or  them  is 
unknown. 

Notice, 
STATE  OF  GEORGIA,  ^  To  the   clerk  of  the  Inferior  Court  of  said 

Houston  County.  i         COUlltV. 

John  Doe,  of  the  619^^  district,  G.  M.,  tolls  before  me,  as  an  estray, 
taken  up  upon  the  freehold  of  him,  the  said  John  Doe,  in  said  county 
and  district,  a  bay  horse  mule,  a  good  deal  marked  with  the  collar,  branded 
with  the  letter  G  on  the  right  shoulder,  four  feet  two  inches  high,  about 
six  years  of  age,  appraised  by  Thomas  Black  and  William  Greeii,  free- 
holders of  said  county  and  district,  to  be  worth  fifty  dollars. 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

James  Mack,  J.  P. 

Oath  of  Taker  Up, 

You  do  solemnly  swear,  that  you  have  not  altered,  or  caused  to  be 
altered,  the  marks  or  brands  of  a  bay  horse  mi^/e,  tolled  by  you  before  me, 
this  day,  and  to  the  best  of  your  knowledge  and  belief,  such  marks  or 
brands  have  not,  {or  have,  as  the  case  may  be,)  been  altered,  and  that 
the  owner  to  you  is  unknown  ;  and  that  you  took  up  said  mule,  on 
your  freehold,  on  the  2bth  day  of  April,  last  past — so  help  j^ou  God. 

Warrant  to  Appraisers, 
STATE  OF  GEORGIA,  ^  To  Thomas  Black  and  William  Green,  freeholders, 

Homton  County.         ^        ^^  ^^le  Q^ldth  district,  G.  M. 

Whereas,  John  Doe,  of  said  district,  tolls  before  me,  a  hay  horse 
mule,  a  good  deal  marked  ivith  the  collar,  branded  on  the  right  shoulder 
^ith  the  letter  G,  four  feet  two  inches  high,  about  six  years  of  age;  you 
are  hereby  authorised  and  required,  having  first  been  duly  sworn 
thereto,  well  and  truly  to  appraise  and  value  the  said  mule,  to  proceed 
to  value  and  appraise  said  mule,  and  said  valuation  and  appraisement, 
so  made,  to  certify  to  me. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Oath  of  Appraisers, 

You,  and  each  of  you,  do  solemnly  swear,  that  you  will,  well  and 
truly,  appraise  and  ascertain  the  value  of  a  certain  bay  horse  mule, 
tolled  as  an  estray,  by  John  Doe,  before  James  Jlfac/c,  justice  of  the 
peace,  to  the  best  of  your  skill  and  ability — so  help  you  God. 

Return  of  Appraisers, 

STATE  OF  GEORGIA,^ To  James  ,Mack,  one  of  the  justices  of  the  peace, 
Houston  County.       ^     in  and  for  the  619^A  district,  G.  M. 

By  virtue  of  a  warrant,  to  us  directed,  having  first  been  sworn,  be  - 
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fore  Samuel  Jones ^  a  justice  of  the  peace,  we  proceeded,  this  day^  to 
value  a  certain  bay  horse  mule,  taken  up,  as  an  estray,  by  John  Doe  : 
we  appraise  said  mule  at,  and  think  him  to  be  worth,  the  sum  oi  fifty 
dollars. 

Given  under  our  hands  and  official  signatures^  this  May  1,  1846. 

Thomas  Black,    }  F^,,j,Mers. 
William  Green,  \ 

Certificate, 

I  certify  that  the  foregoing*  contains  the  proceedings,  in  the  case  of 
tolling  a  certain  hay  horse  mule^  before  me,  by  John  Doe, 

Given  under  lay  hand  and  ojfficial  signature^  this  May  1,  184G. 

James  Mack,  J.  P. 

2.  In  case  any  person  shall  take  up  any  such  estrayed  neat  cattle,  sheep, 
goats,  or  hogs,  he  shall  cause  the  same  to  be  viewed  by  a  freeholder  in  the 
county  where  the  same  shall  happen,  and  that  the  taker  up  be  compelled  to 
advertise  said  estrays,  at  least  ten  days,  at  the  place  of  holding  justices'  courts 
in  said  district,  prior  to  tolling ;  and  shall  immediately  thereafter  go  with  such 
freeholder  before  a  justice  of  the  peace  for  said  county,  and  make  oath  before 
him,  that  the  same  was  taken  up  at  his  plantation  or  place  of  residence,  in  the 
said  county,  and  that  the  marks  or  brands  of  such  estray  have  not  by  him,  or 
to  the  best  of  his  knowledge  been  altered ;  and  then  the  said  justice  shall  take 
from  the  taker  up  and  freeholder,  upon  oath,  a  particular  and  exact  descrip- 
tion of  the  marks,  brands,  color,  and  age,  of  all  and  every  such  neat  cattle, 
sheep,  goat,  or  hog,  and  such  justice  shall,  in  manner  above  directed,  issue  his 
warrant  for  the  appraisement  of  such  estrays,  which  description  and  valuation 
shall  by  the  said  justice,  within  ten  days,  be  transmitted  to  the  clerk  of  the  in- 
ferior court,  by  him  to  be  disposed  of  as  hereinafter  directed. 

Estray  Notice, 
STATE  OF  GEORGIA,  ^      Qn  the  25th  day  of  Jlpril,  last  past,  an  estray 
Houston  County.        ^  Q^^  of  the  following  description,  took  up  at  my 
plantation^  in  the  619th  district  of  said  county,  viz  :  marked  with  a^f 
underhit  in  each  ear,  points  of  his  horns  sawed  off,  branded  on  the  right 
side  with  the  letter  0,  brindled  color  ;  supposed  to  be  seven  years  old, 
and  appraised  to  be  worth  ten  dollars.     The  said  Ox  has  been  viewed 
by  JYathan  Forsythe,  a  freeholder,  of  said  district,  and  will  be  other- 
wise dealt  with,  as  the  law  directs,  if  not  taken  away  by  the  owner 
this  May  1,  1846.  James  Jones,  Taker  up. 

Affidavit  of  Taker  Up, 
STATE  OF  GEORGIA^  ^  Personally  appeared  before  me,  James  Jones, 
Houston  County.  ^ taker  up  of  an  estray  Ox,  who  being  sworn, 
says  that  said  Ox  was  taken  up,  at  his  plantation,  in  the  619th  district, 
G.  M.,  in  said  county,  and  that  the  marks  and  brands  of  said  Ox  have 
not,  by  him,  or  to  the  best  of  his  knowledge,  been  altered  ;  that  said 
Ox  has  been  advertised,  agreeably  to  law,  in  such  case,  and  that 
he  has  been  viewed  by  JYathan  Forsythe,  a  freeholder  of  said  county, 
and  appraised  to  be  worth  ten  dollars. 

Sworn  to  and  subscribed,       ^ 
before  me,  this  May  10, 1846.  >  JAMES  JONES. 

James  Mack,  J.  P.  )i 


^ 
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Affidavit  of  Taker  Up  and  Freeholder. 

STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  James  Jones., 
Houston  County.  ^  of  the  619^/i  district,  G.  M.,  taker  up  of  an  estray 
Oxy  and  JYathan  Forsythej  a  freeholder,  of  said  district  and  county, 
who,  being  duly  sworn,  say  that  a  certain  Ox,  which  has  been  taken 
up,  by  said  James  Jones^  as  an  estray,  is  of  the  following  description, 
to  wit :  marked  with  an  underhit  in  each  ear,  points  of  his  horns  sawed 
offy  branded  on  the  right  side  with  the  letter  0,  brindled  color  ;  supposed 
to  be  seven  years  old,  and  appraised  to  be  worth  ten  dollars. 

Sworn  to  and  subscribed,       ^  JAMES  JONES,  Taker  up. 

before  me,  this  May  10,  1846.  > 

James  Mack,  J.  P.  i  NATHAN  FORSYTHE,  Freeholder, 

3.  It  shall  be  the  duty  of  every  justice  of  the  peace,  before  whom  any  estray 
shall  be  carried  as  aforesaid,  to  enter  a  true  copy  of  the  certificate  transmitted 
by  him  to  the  clerk  of  the  court,  in  a  book  to  be  by  him  kept  for  that  purpose. 

4.  It  shall  be  the  duty  of  the  clerk  of  the  inferior  court  in  each  county  in 
this  State,  and  he  is  hereby  required,  to  receive  and  enter  in  a  book  by  him 
to  be  provided  and  kept  for  that  purpose,  all  such  certificates  of  description  of 
appraisement,  as  to  him  shall  be  transmitted  from  the  respective  justices  in  the 
county ;  and  it  shall  also  be  the  duty  of  the  said  clerk  of  the  inferior  court,  to 
aflSx  a  copy  of  every  such  description  and  valuation  to  the  court-house  of  his 
county  for  two  terms  successively,  after  the  same  shall  be  transmitted  to  him. 

Notice, 

STATE    OF    GEORGIA— HO  CT-S  TO  JV    COUNTY. 

Clerk's  Office,  of  the  Inferior  Court, 

All  persons  concerned,   are  hereby  notified,  that  James  Mack,  a 
justice  of  the  peace,  in  and  for  the  619th  district,  G.  M.,  transmits  to 
me,  the  following  certificate  as  an  estray  Ox,  to  wit :  (here  insert  a  full 
description  of  the  estray,  as  returned  hy  the  justice  of  the  peace.) 
'  A  true  extract  from  the  estray  hook  this  May  15,  1846. 

William  H.  Wheeler,  C/Vc.  J.  C. 

5.  It  shall  be  the  duty  of  the  said  clerks  of  the  inferior  courts,  in  their  re- 
spective counties,  to  cause  an  enclosure  to  be  made  at  the  court-house,  to  be 
paid  for  out  of  the  moneys  arising  from  the  sale  of  estrays,  for  the  purpose  of 
empounding  estrayed  horses,  mares,  colts,  fillies,  asses  and  mules,  and  that  all 
estrays  aforesaid,  taken  up  as  aforesaid,  shall  by  the  taker  up  be  brought  to  the 
said  Enclosure,  and  empounded  from  ten  o'clock  in  the  forenoon,  until  three 
o'clock  in  the  afternoon,  on  the  first  day  of  every  term  for  twelve  months,  both 
of  the  superior  and  inferior  courts  ;  and  the  said  clerk  shall  see  that  these  re- 
quisitions be  complied  with  by  the  taker  up.  And  every  taker  up  of  an 
estray  as  aforesaid,  shall,  for  every  neglect  to  empound  as  aforesaid,  be  subject 
to  a  fine  of  five  dollars,  to  be  collected  by  execution  under  the  hand  and  seal 
of  the  presiding  justice  of  the  inferior  court,  and  paid  into  the  clerk's  office  for 
the  use  of  the  county  ;  unless  sufficient  cause  to  the  contrary  be  shown  to  the 
said  court  at  the  next  term  thereof. 

Note. — The  excellent  arrangement  required  in  the  above  section  is  now  totally  disre- 
garded. 
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6.  It  shall  be  the  duty  of  the  taker  up,  and  he  is  hereby  required  to  bring  to 
the  court-house  in  the  county  wherein  he  resides,  and  deliver  to  the  clerk  of 
the  inferior  court  of  said  county,  every  estrayed  horse,  mare,  colt,  filly,  ass  or 
mule,  on  the  first  sheriff's  sale  day  that  shall  happen  after  the  expiration  of 
tv^elve  months  from  the  time  of  entering  such  estray  as  aforesaid  with  the  jus- 
tice ;  and  it  shall  be  the  duty  of  the  clerk  to  proceed  to  sell  such  estray  or  es- 
strays  as  aforesaid,  on  the  day  aforesaid,  between  the  usual  hours,  for  ready 
money,  to  the  highest  bidder,  which  money  shall  in  the  hands  of  the  said  clerk 
be  subject  to  the  order  of  the  inferior  court,  for  county  purposes,  after  defray- 
ing the  charges  or  fees  hereinafter  directed.  And  every  taker  up  who  shall 
neglect  or  refuse  to  comply  with  these  requisitions,  shall  be  liable  for  double 
the  amount  of  the  appraisement,  to  be  collected  by  execution  under  the  hand 
and  seal  of  the  presiding  justice  of  the  inferior  court ;  unless  sufficient  cause  to 
the  contrary  be  shown  the  court  at  the  next  term  thereafter :  and  the  said  for- 
feiture when  collected  shall  be  applied  to  the  use  of  the  county,  after  deducting 
the  legal  fees. 

7.  In  case  any  person  shall  take  up  as  aforesaid  any  7ieat  cattle^  sheep,  goats 
or  hogs,  and  no  person  or  persons  shall  appear  and  make  satisfactory  proof, 
within  three  'months^  that  the  said  estrays  are  his  or  their  property,  the  justice 
having  given  twenty  days'  notice  by  advertisement  in  two  of  the  most  public 
places  in  the  captain's  district  wherein  he  resides,  shall  proceed  to  sell  the  said 
estrays  by  his  constable,  upon  one  of  his  court  days,  between  the  usual  hours, 
for  ready  money,  to  the  highest  bidder  ;  and  it  shall  be  the  duty  of  the  justices 
in  the  several  counties,  and  they  are  hereby  required  to  pay  to  the  clerk  of  the 
inferior  court  in  their  -respective  counties,  at  each  term  of  said  court,  all 
moneys  in  their  hands  that  have  arisen  from  the  sales  of  estrays  as  aforesaid, 
deducting  five  per  centum  for  commissions,  and  such  other  charges  as  are  al- 
lowed by  law,  and  all  moneys  so  paid  shall  be  subject  to  the  order  of  the  infe- 
rior court  for  county  purposes. 

1.  From  and  after  the  passing  of  this  act,  no  neat  cattle  taken  up  as 
estrays,  shall  be  sold  under  twelve  months  from  the  time  of  being  tolled  ;  and 
it  shall  be  the  duty  of  the  clerks  of  the  inferior  courts,  previous  to  the  adver- 
tisement and  sale  of  such  estrays  by  the  justice  before  whom  they  may  have 
been  tolled,  to  advertise  at  the  door  of  the  court-house  all  such  estrays,  on 
the  first  day  of  every  succeeding  term  of  the  superior  and  inferior  courts^ 
which  may  happen  in  the  county  within  the  said  term  of  twelve  months. — Act 
of  1803  ;  Prin.  Dig.  207. 

From  and  after  the  passage  of  this  act,  all  horned  cattle,  sheep,  goats 
AND  HOGS,  that  may  be  tolled  in  conformity  with  the  estray  laws,  now  in  force 
in  this  State,  may  be  sold  at  the  expiration  of  six  rnonlhs  from  the  time  they 
are  tolled  ;  any  law  to  the  contrary  notwithstanding. — Act  of  1823 ;  Prin. 
Dig.  208. 

That  from  and  after  the  passage  of  this  act,  all  horned  cattle,  sheep, ^oats 
and  hogs,  that  may  be  tolled  in  conformity  with  the  estray  laws  now  in  force 
in  this  State,  may  be  sold  at  the  expiration  of  four  months  from  the  time  they- 
are  tolled. — Act  of  1842  ;  pamp.  p.  83. 

That  from  and  after  the  passage  of  this  act,  all  horned  cattle,  sheep,  goats 
and  hogs,  that  may  be  tolled  in  conformity  with  the  estray  laws  now  in  force 
in  this  State,  may  be  sold  at  the  expiration  of  three  months  from  the  time 
they  are  tolled. — Act  of  1845 ;  pmnp.  p.  27. 

8.  If  any  person  or  persons  shall,  within  the  term  of  two  years  from  the 
time  of  such  sale,  prove  to  the  satisfaction  of  the  court,  that  the  property,  so 
sold  was  his  or  their  own,  or  that  of  his  or  their  employers,  (as  the  case  may 
be,)  in  that  case  the  court  shall,  after  deducting  the  fees  and  charges  herein- 
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after  described,  pay  the  balance  of  the  money  arising  from  such  sales  to  the 
claimant  of  such  property. 

9.  The  justice  for  his  services  as  above,  shall  receive  from  the  taker  up,  at 
the  time  such  estray  or  estrays  shall  be  brought  before  him,  or  description  or 
valuation  thereof  presented  to  him  as  above,  the  sum  of  seventy-five  cents  for 
each  horse,  mare,  colt,  filly,  ass,  or  mule,  and  the  sum  of  six  and  one-fourth 
cents  for  each  head  of  neat  cattle,  sheep,  goats,  or  hogs. 

10.  The  taker  up  of  such  estrays  shall,  as  a  compensation  for  maintaining 
and  keeping  of  the  same,  put  them  to  immediate  labor,  if  capable  of  service, 
and  if  incapable,  or  he  should  prefer  it,  receive  from  the  owner,  if  claimed, 
or  from  the  court,  if  sold,  a  reasonable  satisfaction,  to  be  adjudged  by  the  clerk 
and  a  justice  of  the  peace  for  the  county,  according  to  the  circumstances  of 
the  case  : — Provided  nevertheless^  that  in  case  of  putting  such  estray  to  labor, 
he  shall  be  bound  to  produce  such  estray  to  the  owner  if  claimed,  or  to  the 
clerk  if  sold,  (casualties  excepted)  in  as  good  condition  as  when  appraised. 

11.  Upon  the  delivery  of  any  such  estray,  to  the  legal  owner,  or  in  the  case 
of  sale,  upon  the  sale  thereof,  the  taker  up  shall  receive  from  the  owner  or 
clerk,  as  the  case  may  be,  the  sum  of  one  dollar  for  each  horse,  mare,  colt^filly^ 
ass,  mule,  or  ox,  in  addition  to  the  sum  by  him  paid  to  tne  justice,  and  the  sum 
of  twelve  and  a  half  cents  for  each  head  of  neat  cattle,  sheep,  goats,  or  hogs, 
in  addition  to  the  sums  above  mentioned  for  the  keeping  and  maintenance  of 
the  same. 

2.  The  respective  clerks  of  the  inferior  courts  shall  be  entitled  to  receive  as 
full  compensation  for  each  estray  so  advertised,  twenty-five  cents  ;  and  the 
person  taking  up  such  estrays,  shall  be  allowed  a  reasonable  compensation 
for  their  trouble,  to  be  adjudged  by  the  justices  of  the  district  where  such 
estray  may  be  tolled,  or  any  two  justices  of  the  county,  anything  contained  in 
the  before-recited  act,  to  the  contrary  thereof  notwithstanding.  The  justice 
for  his  services,  exclusive  of  commissions,  shall  receive  the  sum  of  twenty- 
five  cents.— ^c?  of  1803  ;  Prin.  Dig.  207. 

12.  The  clerk  of  the  said  court  shall,  for  the  receiving,  entering,  and  pub- 
lishing every  certificate  as  above  directed,  receive  the  sum  of  fifty  cents,  to  be 
paid  by  the  owner  upon  claiming  the  property,  or  deducted  out  of  the  money 
arising  from  such  property  in  case  of  sale,  and  the  further  sum  of  five  per 

•'centum  upon  the  balance  of  such  money,  as  a  compensation  for  selling,  col- 
lecting and  paying. 

13.  It  shall  be  the  duty  of  the  clerk  of  said  court,  to  render  to  the  said  in- 
ferior court,  at  every  term  thereof,  a  true  statement  of  all  moneys  arising  from 
the  sales  of  estrays,  as  aforesaid,  accompanied  with  the  proper  vouchers,  and 
exhibit  a  correct  statement  as  aforesaid,  to  the  grand  jury  of  the  county  at 
every  fall  term  of  the  superior  court,  and  oftener  if  required. 

14.  Any  person  taking  up  any  estray  as  aforesaid,  and  failing  or  neglecting 
to  cojuply  with,  and  fulfill  the  true  intent  and  meaning  of  this  act,  and  being 
thereof  duly  convicted  before  the  inferior  court,  shall  for  every  such  offence, 
forfeit  and  pay  a  sum  equal  to  double  the  value  of  such  estray,  so  neglected 
to  be  tolled  and  advertised  as  aforesaid,  to  be  recovered  by  suit  or  action  at 
law,  the  informer  to  be  the  plaintiff*  in  the  action  ;  one  half  of  the  sum  so  re- 
covered to  the  use  of  the  informer,  the  other  half  to  the  use  of  the  county. 

15.  If  any  justice  or  clerk  shall  refuse  or  neglect  to  perform  the  duties  re- 
quired by  this  act,  each  justice  or  clerk  neglecting  or  refusing,  shall  for  every 
such  neglect  or  refusal  forfeit  the  sum  of  twenty  dollars,  one  moiety  to  be  paid 
to  the  party  informing,  and  the  other  moiety  to  the  use  of  the  county  where 
such  offence  shall  be  committed,  to  be  recovered  by  action  of  debt,  in  any 
court  having  cognizance  of  the  same,  and  shall  moreover  be  liable  to  an  action 


J)' 
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of  damages  to  the  party  injured  and  upon  conviction  pay  double  costs. — Act 
of  1801  ;  Frin.  Dig.  204. 

1.  From  and  after  the  first  day  of  March  next,  it  shall  be  the  duty  of  the 
clerks  of  the  inferior  courts  of  this  State  respectively,  within  ten  days  after 
they  or  either  of  them  may  have  received  from  any  justice  of  the  peace  (of 
the  county  for  which  he  is  the  clerk,)  before  whom  any  estray  horse,  mare, 
colt,  gelding,  filly,  ass,  or  mule,  may  have  been  posted,  in  conformity  with 
the  estray  law  now  in  force  in  this  State,  a  description  of  such  estrayed  horse, 
mare,  colt,  gelding,  filly,  ass,  or  mule,  to  advertise  such  estray  or  estrays  ac- 
cording to  the  description  thereof,  which  he  may  have  received  as  aforesaid, 
in  the  Georgia  Journal^  Augusta  Chronicle^  or  Savannah  Republican^  and  the 
proprietors  of  said  papers  shall  receive  as  compensation  for  the  publication  of 
each  such  estray,  the  sum  of  one  dollar  and  fifty  cents. 

Estray  Notice. 

STATE  OF  GEORGIA— i/OC/.STOiV  COUNTY. 

Clerk's  Office,  Inferior  Court,  May  1,  1846. 

All  persons  interested  are  hereby  notified,  that  John  Doe,  of  the 
619th  district,  G.  M.,  tolls  before  James  Mack^  one  of  the  justices  of 
the  peace,  for  said  district,  as  an  estray,  a  hay  horse  Mule,  a  good  deal 
marked  with  the  collar ^  branded  with  the  letter  G  on  the  right  shoulder j 
four  foet  two  inches  high;  about  six  years  of  age;  valued  by  Thomas 
Black  and  William  Green,  freeholders  of  said  county  and  district,  to 
be  worth  fifty  dollars.  The  owner  of  said  estray  is  required  to  come 
forward,  pay  charges,  and  take  said  Mule  away,  or  he  will  be  dealt 
with  as  the  law  directs. 

A  true  extract  from  the  Estray  Book. 

William  H.  Wheeler,  CPk  L  C. 

2.  The  said  clerks,  respectively,  shall  be  authorised  to  pay  out  of  the  moneys 
arising  from  the  sales  of  estrays,  the  expense  incurred  for  such  advertisement  or 
advertisements,  unless  it  should  so  happen  that  the  owner,  or  owners  of  such 
estray  or  estrays  may  prove  them,  or  either  of  them,  away  previous  to  sale ; 
then,  and  in  that  case,  it  shall  be  the  duty  of  such  clerk  to  demand  and  receive 
of  the  owner  or  owners  of  such  estray  or  estrays  the  full  amount  of  the  expenses 
incurred  for  such  advertisement  or  advertisements,  previous  to  the  delivery  of 
such  estray  or  estrays. 

3.  The  clerks  of  the  inferior  courts  aforesaid  shall  be  entitled  to  the  sum  of 
fifty  cents  for  transmitting  the  description  of  said  estrays  from  the  owners,  if 
proven  away,  or  from  the  proceeds  of  the  sale  of  such  estray,  if  sold. 

4.  In  all  cases  where  expenses  have  been  incurred,  arising  under  this  act,  by 
advertising  such  estray  or  estrays,  it  shall  be  the  duty  of  the  said  clerks,  respect- 
ively, to  remunerate  such  expense  out  of  the  money  arising  from  the  sale  of  such 
estrays  ;  and  it  shall  be  the  duty  of  all  such  clerks  to  keep  a  fair  and  regular 
book  of  entry  of  all  such  expenditures,  to  exhibit  to  the  inferior  courts  of  their 
counties  respectively,  upon  application. — Act  of  1816  ;   Frin.  Dig.  208. 


Whereas  there  is  a  practice  prevailing  in  many  of  the  counties  In  this  State, 
with  plaintiffs  in  execution,  to  hunt  out  estrayed  property,  and  have  their  exe- 
cutions levied  on  the  same  ;  and  whereas  there  is  no  provision  by  law  for  any 
person  to  claim  said  property  for  the  benefit  of  the  county  where  the  same  may 
occur — for  remedy  whereof, 
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1.  Be  it  enacted  J  That  from  and  immediately  after  the  passage  of  this  act^ 
it  shall  be  the  duty  oi  the  justices  of  the  peace  and  constable  or  constables  of  each 
captain's  district  in  every  county  in  this  State,  to  notify  the  clerk  of  the  inferio? 
court  of  the  county  wherein  they  reside,  whenever  it  comes  within  their  know- 
ledge, or  when  they  have  any  reason  to  believe  that  any  execution  has  been 
levied  on  estrayed  property. 

2.  In  all  cases  where  the  clerks  of  the  inferior  courts  of  the  different  counties 
in  this  State  shall  receive  the  information  aforesaid,  and  also  where  the  fact 
may  come  within  their  own  knowledge,  for  them  to  hand  a  written  notice  to 
the  constable  or  sheriff,  as  the  case  may  be,  (who  may  have  levied  on  any 
estrayed  property,)  stating  that  he  claims  the  said  property  for  the  benefit  of  the 
county  as  an  estray ;  which  said  notice  shall  be  sufficient  to  compel  the  con- 
stable or  sheriff,  as  the  case  may  be,  to  return  the  said  fi.  fa.  or  fi.  fas.  and 
notice  to  the  next  justices'  court  of  the  district  wherein  the  levy  may  have 
been  made,  if  the  said  fi.  fas.  issued  from  a  justices'  court,  or  if  the  same  issued 
from  an  inferior  or  superior  court,  then  and  in  that  event,  to  the  next  inferior 
or  superior  court  of  the  county  wherein  the  levy  may  have  been  made. 

That  from  and  after  the  passage  of  this  act,  all  constables  in  whose  hands 
executions  may  be  placed  for  the  purpose  of  levying  on  estrays,  the  said  con- 
stable in  whose  hands  such  execution  is  placed  shall  notify  the  taker  up  of 
all  such  estrays,  that  he  has  levied  such  execution  on  the  estray  or  estrays 
posted  by  him  or  her  ;  and  upon  such  notice  being  given  to  the  taker  up,  it 
shall  be,  and  he  is  hereby  required  to  claim  all  estrays  levied  on  by  such  con- 
stable, and  to  notify  such  constable  that  he  has  claimed  such  estrayed  property 
for  the  benefit  of  the  county,  which  claim  shall  be  returned  and  disposed  of  in 
the  same  manner  as  claims  made  by  the  clerks  of  the  inferior  court,  agreeably 
to  the  above  recited  act. — Act  of  1840  ;  pamp.  p.  77. 

Notice, 

STATE  OF  GEORGIA,  >      m      t  t  /•    i       n-ir^jj    i-       •    .     /-.     t.^ 

Houston  Comity.        [     ^^  James  Joiies,  of  the  QWm  district,  G.  M. 

You  are  hereby  notified,  that  I  have,  this  day^  levied  an  execution, 
issued  from  the  justices'  court  of  the  GOO^A  district,  G.  M.,  in  favor  of 
John  Kent  against  Richard  West,  upon  a  brindled  Ox,  tolled  by  you  as 
an  estray,  before  James  Mack.,  a  justice  of  the  peace  for  said  county. 
Said  Ox  is  advertised  to  be  sold  on  the  fourth  Saturday  in  the  present 
month ;  this  May  1,  1846.  John  Jacobs,  Constable, 

Notice, 

STATE  OF  GEORGIA,  }  r  7       t       t       i-.  m 

Houston  County.       ^      To  John  Jacohs,  Constable. 

You  are  hereby  notified,  that  as  taker  up  of  a  brindled  Ox,  tolled  by 
me,  as  an  estray,  before  James  Mack,  a  justice  of  the  peace  in  and  for 
the  619th  district,  G.  M.,  which  Ox  has  been  levied  upon  by  you,  by 
virtue  of  a  fi.  fa.  in  favor  of  John  Kent  against  Richard  West,  issued 
from  the  justices'  court  of  the  600^^  district,  G.  M.,  and  to  be  sold  on 
the  fourth  Saturday  in  the  present  month  ;  is  not  the  property  of  said 
Richard  West,  and  is  not  subject  to  said  fi.  fa.,  but  said  Ox  is  an  estray, 
the  owner  whereof  is  unknown,  I,  therefore,  claim  said  Ox,  for  the 
benefit  of  said  count}^,  as  an  estray.  You  are,  therefore,  required  to 
return  this  notice  to  the  next  justices'  court,  in  and  for  the  619^^  dis- 
trict, G.  M.,  to  be  held  on  the  fourth  Saturday  in  the  present  month, 
that  the  right  to  the  said  Ox  may,  then  and  there,  be  tried.  May  1, 
1846.  James  Jones,  Taker  up. 
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3.  When  any  notice  with  the  execution  as  aforesaid  shall  be  returned  to 
any  of  the  courts  aforesaid,  it  shall  be  the  duty  of  the  court  to  cause  an  issue 
to  be  made  up,  between  the  said  clerk  of  the  inferior  court  and  the  plaintiff  in 
execution,  which  shall  be  tried  in  the  sanie  manner  as  all  other  claim  cases, 
the  burden  of  proof  resting  on  the  plaintiff  in  execution. 

Issue. 
JOHN  KENT     1  Fi.  fa.  from  justices'   court,  600^^  district,   G.   M. 
RICHARD  WEST.  S      JIf ay  term,  1846. 

And  now,  at  this  terra,  comes  the  plaintiff  in  execution,  and  says 
that  a  certain  brindled  Ox^  which  has  been  levied  upon  with  the  above 
fi.  fa.,  and  claimed  by  James  Jones ^  taker  up,  is  the  property  of  the 
defendant,  Richard  West,  and,  as  such,  subject  to  the  said  fi.  fa.,  and 
of  this  he  puts  himself  upon  the  country,  &c. 

John  Kent,  PPff  in  Ji.  fa. 

And  now,  at  this  term,  comes  the  claimant,  and  says  that  said  brin- 
died  Ox  is  an  estray ;  that  he  is  not  the  property  of  said  Richard  West^ 
and  is  not  subject  to  said  fi.  fa.,  and  doth  the  like,  &c. 

James  Jones,  Taker  up. 

Verdict. 

We,  the  jury,  find  the  property  an  estray,  and  not  subject  to  the 
fi.  fa.  William  Cone,  Foreman. 

Judgment. 

Whereupon,  it  is  considered' by  the  court,  that  said  Ox  is  an  estray, 
and  is  not  subject  to  said  fi.  fa.  And  it  is  further  ordered,  that  John 
Kent,  plaintiff  in  fi.  fa.,  pay  the  claimant,  James  Jones,  taker  up,  the 
sum  of  three  dollars,  for  his  costs  and  charges  laid  out  and  expended, 
and  the  plaintiff  in  fi.  fa.  in  mercy  may,  &c.  Judgment  signed  this 
May  1,  1846.  James  Mack,  J.  P. 

4,  In  all  cases  where  the  issue  shall  be  determined  against  the  clerk,  the 
county  shall  pay  the  cost. — Act  of  1831  ;  Prin.  Dig.  209. 


Marks  and  Brands. 

If  any  person  or  persons  shall  mark  and  brand,  or  mark  or  brand  any  ani- 
mal or  animals  before  mentioned  ;  or  alter  or  change  the  mark  or  marks,  or 
brand  or  brands,  of  any  such  animal  being  the  property  of  another,  with  an 
intention  to  claim  or  appropriate  the  same  to  his  or  her  own  use,  or  to  pre- 
vent identification  by  the  true  owner  or  owners  thereof,  the  person  or  per- 
sons so  offending,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall 
suffer  the  same  punishment  as  is  inflicted  for  the  theft  or  larceny  of  the  said 
animal  or  animals. — Prin.  Dig.  629. 

1.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for 
all  persons  residing  within  this  State,  to  record  their  marks  and  brands  in 
the  clerk's  office  of  the  superior  court  of  the  county  in  which  such  person 
resides ;  and  if  any  person  or  persons  shall  neglect  to  record  the  same,  then 
and  in  that  case,  whenever  any  property  shall  or  may  happen  to  be  in  dispute 
between  the  party  so  recording  his  marks  and  brands,  and  any  other  person 
not  having  recorded  as  aforesaid,  both  having  one  and  the  same  marks  or 
brands,  the  property  being  found  in  the  possession  of  the  person  complying 
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with  this  act,  the  party  so  claiming  any  such  property  in  dispute  as  aforesaid, 
shall  not  be  allowed  to  take  the  same  out  of  the  hands  of  the  person  found 
in  possession,  without  such  claimant  can  prove,  by  disinterested  testimony, 
such  property  so  in  dispute,  and  that  the  same  is  his  property,  such  proof, 
when  the  value  of  the  property  is  under  five  pounds,  to  be  made  before 
any  justice  of  the  peace  in  the  county  where  such  property  may  be  found, 
and  if  above  that  value,  before  any  court  having  jurisdiction  thereof. 

2.  Where  two  or  more  persons  shall  have  the  same  marks  and  brands  each 
of  them  recorded  ;  in  such  case  the  oldest  record  shall  be  evidence  of  right, 
so  far  as  to  compel  the  other  party  to  prove  his  property  by  disinterested  tes- 
timony, in  the  manner  hereinbefore  pointed  out :  Provided^  that  nothing  in 
this  act  contained  shall  compel  such  person  or  persons  as  have  already  had 
their  brands  and  marks  recorded  in  the  secretary's  office,  to  record  the  same 
in  the  clerk's  office  aforesaid,  but  such  record  in  the  secretary's  office  shall 
be  good  and  valid. 

3.  It  shall  be  the  duty  of  the  clerks  of  the  superior  courts  upon  the  appli- 
cation of  any  person  or  persons,  to  record  all  marks  and  brands,  in  books 
to  be  kept  by  them  for  that  purpose,  and  give  certificates  thereof  when  there- 
unto required,  by  any  person  or  persons,  and  for  which  they  shall  receive  the 
fees  pointed  out  by  the  act  to  revise  and  amend  "An  act  for  ascertaining  the 

^fees  of  the  public  officers  of  this  State."— ^c/  of  1792  ;  Frin.  Dig.  149. 

7.  That  immediately  from  and  after  the  passing  of  this  act,  every  person 
and  persons  within  this  province,  who  shall  be  lawfully  convicted  of  killing, 
or  of  branding,  marking  or  disfiguring  the  brand,  or  altering  the  mark  of  any 
horse,  mare,  gelding,  colt,  filly  or  neat  cattle,  or  of  driving  them  or  either  of 
them,  ofi'from  their  usual  range,  or  place  of  feeding,  wantonly  and  not  with 
an  intention  to  steal,  not  being  the  property  of  such  person  or  persons,  (except 
by  order  and  direction  of  the  lawful  owner  or  owners  thereof,)  upon  oath  of 
one  or  more  evidences  before  two  or  more  justices  of  the  peace,  in  any  parish 
within  the  same,  shall,  besides  the  damages  otherwise  recoverable  by  law, 
forfeit  for  ever}^  such  offence,  a  sum  not  exceeding  eight  pounds,  to  be  re- 
covered by  warrant  of  distress,  and  sale  of  the  offender's  goods,  under  the 
hands  and  seals  of  such  justices,  and  be  applied  one  half  to  the  informer  or 
informers,  and  the  other  half  for  the  use  of  the  poor  of  the  parish  where  such 
offence  was  committed :  and  in  case  no  distress  shall  be  found  whereon  to 
levy  such  forfeiture,  then,  and  in  such  case,  the  party  or  parties  offending 
shall  be  committed  to  the  common  jail  of  Savannah,  there  to  remain  for  the 
space  of  one  month,  and  shall  receive  such  corporal  punishment,  by  whipping 
on  the  bare  back,  not  exceeding  thirty-nine  lashes,  as  to  such  justices  shall 
seem  meet. 

8.  No  person  or  persons  whatever  shall  order  or  direct  his,  her,  or  their 
slave  or  slaves  to  kill,  mark,  or  brand  any  horses  or  neat  cattle,  such  person 
not  being  at  the  same  time  present,  or  causing  some  white  person  to  be  pre- 
sent, at  such  killing,  marking,  or  branding,  nor  shall  order  any  of  his,  her, 
or  their  slave  or  slaves,  to  drive  any  horse  or  neat  cattle  from  their  usual 
place  of  feeding,  unless  he,  she,  or  they  shall  give  such  slave  or  slaves  a 
ticket  in  writing,  for  that  purpose,  under  the  penalty  of  a  sum  not  exceeding 
eight  pounds,  to  be  heard  and  adjudged,  recovered  and  applied,  as  herein  is 
before  directed,  and  in  cab-e  any  slave  or  slaves  shall  be  found  killing,  mark- 
ing, branding,  or  driving  any  horse  or  neat  cattle,  contrary  to  the  directions  of 
this  act,  every  such  slave  or  slaves  being  convicted  thereof,  by  the  evidence 
of  a  white  person,  or  of  a  slave,  shall  be  punished  by  whipping  on  the  bare 
back,  not  exceeding  thirty-nine  lashes,  by  order  or  warrant  of  any  justice  of 
the  peace,  before  whom  the  fact  shall  be  proved. — Act  of  1773  ;  Prin. 
Dig.  148. 
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All  officers,  civil  and  military,  in  this  State,  shall  take  an  oath  to  support  the 
constitution  of  this  State,  and  of  the  United  States  ;  and  the  form  of  said  oath 
so  to  be  taken  and  subscribed  shall  be  forwarded  with  the  dedimus  to  qualify 
the  said  officer,  or  be  taken  and  subscribed  at  the  time  of  receiving  said  com- 
mission.—^c/  0/1816  ;    Frill.  Dig.  179. 

3.  On  the  representation  of  two-thirds  of  the  justices  of  the  inferior  court, 
and  of  the  county,  or  by  sentence  of  impeachment,  his  excellency  the  governor 
be,  and  he  is  hereby  authorised  to  remove  any  of  the  aforesaid  sheriffs  from 
office  ;  and  he  shall  and  may  remove  from  office  any  coroner,  or  county  sur- 
veyor, on  like  represientation  of  two-thirds  of  the  justices  of  the  inferior  court, 
and  of  the  county ;  the  governor  shall  and  may  also  remove  any  of  the  afore- 
said clerks,  (clerks,  S^^c.yof  the  respective  counties,)  county  surveyors,  or  coro- 
ners, from  office,  on  conviction  of  the  offender  or  offenders,  for  malpractice  in 
office.— ^c^  of  1799  ;  Prin.  Dig.  176. 

2.  In  future  all  elections  for  county  officers,  to  wit :  the  clerks  of  the  supe- 
rior and  inferior  courts,  sheriffs,  coroners,  and  county  surveyors,  shall  be  by  the 
citizens  of  the  respective  counties  who  are  entitled  by  law  to  vote  at  elections 
for  representatives  or  members  of  the  legislature  of  this  State  ;  and  shall  be 
opened,  conducted  and  closed  in  the  same  manner  that  elections  are  for  mem- 
bers of  the  legislature  of  this  State. 

3.  If  a  vacancy  should  take  place  in  one  of  the  aforesaid  offices,  it  shall  be 
the  duty  of  the  justices  of  the  inferior  court,  or  any  two  or  more  of  them,  to 
give  notice  in  one  or  more  of  the  public  gazettes,  or  at  the  court-house,  and 
three  or  more  of  the  most  public  places  in  the  county  within  which  such 
vacancy  may  happen,  twenty  days  previous  to  the  election  for  filling  up  the 
said  vacancy  ;  and  the  person  so  chosen  shall  continue  in  office  no  longer  than 
his  predecessor  would  have  done.  And  where  any  two  or  more  candidates  for 
any  county  office  shall  have  the  highest  and  an  equal  number  of  votes,  the  pre- 
siding justices  shall  certify  the  same  to  his  excellency  the  governor,  who  shall 
be,  and  he  is  hereby  authorised  to  appoint  one  of  the  persons  so  having  an 
equality  of  votes.— Act  of  1799  ;    Prin.  Dig.   176. 

3.  All  collectors,  and  other  officers,  hereafter  elected,  shall  apply  for  and 
obtain  their  commissions  and  certificates,  and  qualify,  within  the  time  and  in 
the  manner  heretofore  pointed  out  by  law,  or  their  offices  shall  be  considered 
as  vacant,  and  shall  be  filled  in  such  manner  as  is  now  prescribed  by  law  ;  and 
the  jtt^rson  who  has  failed  to  obtain  his  commission  and  certificate,  aforesaid. 
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within  the  time  prescribed  by  law,  shall  not  be  considered  as  entitled  to  be  a 
candidate  for  the  office  ;  provided^  that  this  act  shall  not  be  construed  to  affect 
the  election  of  any  collector  who  may  be  in  arrears  for  the  amount  of  his  in- 
solvent list  only,  and  who  have  not  had  an  opportunity  of  having  such  list  al- 
lowed from  the  failure  of  any  court. — Act  q/1823  ;  Prin.  -Dig.  1S3. 

That  in  all  cases  hereafter  when  the  surety  or  sureties  to  any  bond  given  by 
any  officer  for  the  performance  of  public  duties  shall  give  notice  in  writing  to 
the  governor  of  a  desire  to  be  relieved  from  further  liability,  or  the  surety  or 
sureties  shall  in  the  opinion  of  the  governor  become  insufficient,  it  shall  be  the 
duty,  of  the  governor  to  require  of  such  officer  new  sureties  altogether,  or  surety 
in  place  of  the  surety  desiring  to  be  released,  or  that  may  be  insufficient ;  and 
in  case  any  officer  shall  fail  to  comply  with  the  requisition  of  the  governor  in 
the  premises,  he  shall  be  dismissed  from  office,  and  the  vacancy  occasioned  by 
such  dismissal  ffiled  as  in  case  of  vacancy  from  other  cause. — Act  of  1845  ; 
pamp.  p.  45. 

1.  That  from  and  after  the  first  day  of  June  next,  it  shall  be  the  duty  of  the 
clerks  of  the  superior  and  inferior  courts,  and  the  clerks  of  the  court  of  ordinary, 
to  keep  their  offices,  books  and  papers  at  the  court-house  of  their  respective 
counties,  or  within  one  mile  thereof,  except  the  counties  of  Glynn,  Effingham, 
Bryan,  and  Bulloch,  and  except  the  county  of  Wilkinson,  until  the  public 
buildings  be  made  permanent. 

2.  Each  and  every  of  the  said  clerks,  except  as  before  excepted,  shall  forfeit 
and  pay  the  sum  of  thirty  dollars  for  every  month  they  or  either  of  them  shall 
fail  to  comply  with  the  requisitions  of  this  act,  to  be  recovered  in  the  superior 
court,  on  motion  of  the  attorney  or  solicitor-general,  by  attachment  as  for  con- 
tempt, and  to  be  considered  as  a  part  of  the  county  funds. — Act  of  1807 ; 
Prin.  Dig.  177. 

1.  That  the  aforesaid  officers  (^clerks  of  the  superior  and  inferior  courts^  clerks 
of  the  court  of  ordinary.,  sheriffs.,  coroners.,  and  county  surveyors,)  shall  perform 
all  the  duties  of  their  respective  offices  during  the  time  intervening  between  the 
election  and  commissioning  of  their  successors,  with  all  the  responsibilities  to 
which  they  were  liable  previous  to  the  said  election. 

2.  3,  and  4.   (Repealed  and  superseded.) 

5.  It  shall  be  the  duty  of  the  officers  elected  as  aforesaid,  to  make  application  to 
the  executive  for  their  respective  commissions  within  twenty  days  after  their  hav- 
ing been  elected  to  either  of  the  said  offices. — Act  of  1809  ;  Prin.  Dig.  177. 

That  from  and  immediately  after  the  passing  of  this  act,  the  said  clerks  of  the 
superior  and  inferior  courts,  sheriffs,  county  surveyors,  coroners,  collectors  and 
receivers  of  tax  returns,  shall  be  bound  in  ten  days  after  they  are  notified 
of  the  arrival  of  their  commission,  to  take  the  oath,  and  give  the  security  re- 
quired by  law. — Act  of  1811  ;  Prin.  Dig.  178. 

3.  All  sheriffs,  coroners  and  clerks  of  any  of  the  courts  of  this  State  shall,  at 
any  and  all  times  be  subject  to  the  order  and  rule  of  said  courts,  after  they  have 
retired  froai  their  respective  offices,  in  such  cases  and  in  like  manner  as  they 
would  have  been  had  they  remained  in  office. — Act  of  1813  ;   Prin.  Dig.  178. 


1.  That  from  and  after  the  passing  of  this  act,  the  appointment  of  commis- 
sioners of  academies  in  this  State  shall  be  and  is  hereby  vested  in  the  commis- 
sioners of  the  respective  academies  ;  the  appointment  of  vendue-masters,  nota- 
ries public  and  lumber  measurers  shall  be  and  is  hereby  vested  in  the  commis- 
sioners of  the  respective  incorporated  towns,  or  the  persons  in  said  towns  in 
whom  the  corporate  powers  are  vested  ;  and  where  there  is  no  corporation  or 
commissioners,  the  appointment  of  the  said  vendue-masters,  wo;«nes/?w5/?c,  and 
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lumber  measurers  shall  be  made  by  the  inferior  courts  of  the  respective  counties 
whenever  such  officers  are  deemed  necessary  and  authorised  by  law. 

2.  Nothing  contained  in  this  act  shall  authorise  the  appointment  of  an  addi- 
tional number  of  any  of  the  said  officers  than  is  at  present  allowed  by  law  ;  nor 
shall  anything  contained  in  this  act  vacate  any  appointments  which  have  been 
heretofore  made  or  which  may  be  made  during  the  present  session  of  the  legis- 
lature.—^c^  0/I8I6;  Frin.  Big.  179. 

That  immediately  from  and  after  the  passing  of  this  act,  the  said  clerks  (of 
the  superior^  inferior,  corporation  and  ordinary  courts)  shall  be  allowed  to  ap- 
point a  deputy  or  deputies,  in  the  same  manner  and  under  the  same  rules  and 
regulations  as  deputies  of  sheriffs  are  now  by  law  appointed,  who  may  continue 
in  office  during  the  term  of  his  or  their  said  principal  or  principals,  unless  spe- 
cially removed  :  Provided  always,  thixt  in  case  of  the  death,  resignation  or  dis- 
ability of  the  said  principal  clerk  or  clerks,  the  power  and  authority  of  the  said 
deputy  or  deputies  shall  cease  and  determine  :  And  that  the  said  several  prin- 
cipal clerks  shall,  in  all  cases,  be  responsible  for  the  acts  of  each  and  every  of 
their  said  deputies  and  agents. — Act  of  1817  ;  Frin.  Dig.  180. 

AppointTiient  of  Deputij  Clerh.,  Deputy  Sheriff,  Sfc. 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  I  James 
Houston  County.  \  Holdfast,  cUrk  of  the  Superior  Court  of  said 
county,  have  appointed  Simon  Scribe  my  deputy  in  said  office,  and  I 
do  authorise  him  to  do  and  perform,  in  my  name  as  clerk^  all  and 
singular,  the  duties  of  clerk  of  said  court ^  until  this  power  shall  be  re- 
voked. 

Witness  my  official  signature  and  seal,  this  May  1,  1846. 

James  Holdfast,  C.  S.  C.  [L.  .S.] 

NoTK. — The  above  form,  by  making  suitable  alterations,  will  answer  for  the  appointment 
of  all  deputies,  where  by  law  they  are  allowed.  As  deputy  sheriffs  are  required  to  be 
sworn,  so  should  deputy  clerks  be  sworn.  The  evidence  of  appointment  should  be  filed 
in  the  court. 

When  the  sheriff's,  clerk  of  the  superior  court,  or  clerk  of  the  inferior 
court's  office  in  an}^  county  shall  be  vacated  by  death,  resignation,  or  other- 
wise, the  justices  of  the  inferior  court,  or  a  majority  of  them,  shall  immedi- 
ately meet  at  the  court-house  in  the  county  where  such  vacancy  may  happen, 
and  proceed  to  ffil  said  vacancy  by  appointing  a  fit  and  proper  person,  who 
shall  give  bond  and  security  in  the  usual  amount  and  in  the  usual  form,  and 
take  the  usual  oath,  and  such  person  shall  be  liable  for  the  duties  of 
sheriff  in  the  county  for  which  he  was  appointed  ;  and  such  person  shall  con- 
tinue in  office,  unless  otherwise  specially  removed,  until  a  successor  is  elected 
and  qualified.— yic^  of  1817  ;  Frin.  Dig.  180. 


Appointment  of  Justice  of  the  Inferior  Court, 

1.  There  shall  be  five  justices  of  the  inferior  court  in  and  for  each  county 
in  this  Slate,  who  shall  be  elected  on  the  3d  Tuesday  in  October,  in  the  3^ear 
of  our  Lord  1821,  who  shall  be  commissioned  and  hold  their  respective  offices 
until  the  Igt  Monday  in  January,  in  the  year  of  our  Lord  1825,  and  until  their 
successors  shall  be  elected  and  qualified  ;  on  which  said  first  Monday  in  Jan- 
uary, 1825,  the  justices  of  the  inferior  courts  shall  be  again  elected,  and  from 
thence  on  the  first  Monday  in  January  in  every  fourth  year  thereafter,  by  the 
electors  entitled  to  vote  for  members  of  the  general  assembly  ;  which  elections 
shall  be  held  and  conducted  in  the  same  manner  as  pointed  out  by  law  for  the 
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election  of  clerks  and  sheriiFs  ;  and  the  persons  so  elected  shall  be  commis- 
sioned by  the  governor,  and  continue  in  office  for  the  term  of  four  years,  and 
until  their  successors  are  elected  and  qualified,  unless  removed  by  impeach- 
ment for  malpractice  in  office,  or  by  the  governor  on  the  address  of  two-thirds 
of  both  branches  of  the  general  assembly ;  and  when  any  vacancy  shall 
happen  by  death,  resignation,  or  otherwise,  of  any  of  the  justices  of  the  infe- 
rior court,  it  shall  be  the  duty  of  two  or  more  of  the  justices  of  the  inferior 
court  or  justices  of  the  peace  of  the  county  in  which  such  vacancy  or  va- 
cancies shall  happen,  to  give  at  least  twenty  days'  notice,  by  advertisement  at 
three  or  more  public  places  in  such  county,  previous  to  the  election  to  fill 
such  vacancy  or  vacancies  ;  which  election  shall  be  held  and  conducted  in  the 
same  manner  as  by  this  act  expressed. 

2.  [See  justice  of  the  peace.] 

3.  All  elections  for  justices  of  the  inferior  court  shall  be  holden  at  the  place 
of  holding  the  superior  courts  in  the  respective  counties  ;  and  all  elections  for 
justices  of  the  peace  shall  be  holden  at  the  usual  place  of  holding  the  justices' 
courts  in  the  respective  company  districts. 

4.  Where  any  person  or  persons  shall  be  elected  to  fill  the  vacancy  of  any 
justice  of  the  inferior  court,  or  justice  of  the  peace,  the  person  so  elected  and 
commissioned  shall  continue  in  office  only  for  the  time  for  which  their  pre- 
decessors were  elected. — Act  o/1819  ;  Prin.  Dig.  180. 

Justice  of  the  Inferior  Courfs  Oath, 
STATE  OF  GEORGIA,  ^  You  do  solemnly  swear,  (or  affirm,  as  the  case 
Houstm  Couniy.  ^  n^^y  j^g^^  that  you  will  correctly  and  uprightly 
demean  yourself,  as  Justice  of  the  Inferior  Court,  in  and  for  said 
county :  that  you  will,  to  the  best  of  your  ability  and  understanding, 
do  and  perform,  all  and  singular,  the  duties  of  Justice  of  the  Inferior 
Court,  of  said  county :  that  you  will  support,  protect  and  defend  the 
Constitution  of  said  State,  and  of  the  United  States ;  and  you  do  fur- 
ther swear,  that  you  are  not  the  holder  of  any  public  moneys,  unac- 
counted for  :  so  help  you  God. 

Commission. 
STATE  OF  GEORGIA. 

By  George  IF.  Craivford^  Governor  and  Commander-in-chief  of  the 
army  and  navy  of  said  State  and  of  the  militia  thereof. 

To  Eli  AS  Jones,  Esquire — greeting : 

By  virtue  of  the  power  and  authority  in  me  vested,  by  the  constitu- 
tion and  laws  of  said  State,  and  in  pursuance  of  your  election,  I  do 
hereby  commission  3'ou,  the  said  Elias  Jones,  one  of  the  Justices  of 
the  Inferior  Court  of  the  county  of  Houston^  in  said  State.  You  are, 
therefore,  hereby  authorised  and  required  to  do  and  perform,  all  and 
singular,  the  duties  incumbent  on  you,  as  a  justice  of  said  court,  ac- 
cording to  law  and  the  trust  reposed  in  you.  This  commission  to 
continue  in  force  during  the  time  pointed  out  by  the  constitution,  or 
so  long  as  you  shall  reside  in  the  county  for  which  you  are  appointed, 
unless  removed  by  sentence,  on  impeachment,  or  by  the  Governor, 
on  the  address  of  two-thirds  of  each  branch  of  the  General  Assembly. 

Given  under  my  hand  and  the  seal  of  the  State,  at  the  capitol  in 
Milledgeviile,  this  Mai/  1,  1846. 

[L.  S.]  By  the  Governor,  George  W.  Craw^fosd. 

Michael  II .  John,  Sec'^ry  of  State. 
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4.  All  moneys  that  now  are,  or  may  hereafter  come  into  the  hands  of  the 
clerks  of  the  superior  or  inferior  courts,  by  fines  or  forfeitures,  and  all  money 
arising  from  the  sale  of  estrays,  are  hereby  made  liable  and  subject  to  the 
draft  or  order  of  the  several  county  courts,  to  be  appropriated  and  applied 
as  aforesaid,  either  in  the  building  or  repairing  court-houses  and  jails,  or  to 
the  support  of  the  poor,  and  building  bridges,  at  the  discretion  of  such  courts. 
—Act  0/1796  ;  .Prin.  Dig.  170.  "" 

1.  That  it  shall  be  the  duty  of  the  justices  of  the  inferior  courts,  to  pur- 
chase, or  cause  to  be  purchased  out  of  the  county  funds,  a  sufficient  number 
of  well-bound  blank  volumes  for  the  clerks  of  the  superior,  inferior,  and  courts 
of  ordinary  of  their  respective  counties,  and  that  it  shall  be  their  duty  to  letter 
or  cause  to  be  lettered  and  indexed,  said  volumes,  as  they  in  their  judgment 
may  think  proper,  and  have  them  immediately  entered  on  the  minutes  of  .the 
court. 

2.  The  justices  aforesaid,  shall,  at  the  expiration  of  each  year,  cause  said 
clerks  to  produce  a  schedule  of  the  books  in  their  respective  offices,  and  have 
the  same  duly  recorded. — Act  0/  1815  ;  Prin.  Dig.  172. 

From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  the 
justices  of  the  inferior  court,  or  a  majority  of  them,  in  each  county  respect- 
ively, of  this  State,  when  any  clerk  of  the  inferior  court,  may  or  shall  refuse, 
or  neglect  to  pay  over  any  money  or  moneys  belonging  to  the  county  funds, 
deposited  or  paid  to  him  for  the  use  of  the  county  for  which  he  is  clerk,  to 
issue  an  execution  against  such  clerk  and  his  security  or  securities,  directed 
to  the  sheriff,  or  officer  authorised  to  execute  the  same,  commanding  him  to 
levy  the  same  on  the  estate,  both  real  and  personal,  belonging  to  the  said 
clerk  and  his  security  or  securities,  as  the  case  may  be,  or  so  much  thereof 
as  will  be  sufficient  to  satisfy  such  execution  and  costs  thereon,  and  such 
other  proceedings  shall  be  had  thereon  as  are  usual  on  other  executions  issu- 
ed upon  judgments. — Act  0/I8I6  ;  Prin.  Dig.  173. 

Appointment  of  Transcriber  of  Records, 

1.  Whenever  it  shall  be  made  known  to  the  inferior  courts  of  the  several 
counties  in  this  State  that  the  records  of  the  superior  courts  and  the  inferior 
courts,  and  courts  of  ordinary,  or  any  of  said  courts  in  their  respective  coun- 
ties have  become  obliterated,  defaced,  or  mutilated,  it  shall  and  may  be  lawful 
for  said  inferior  courts  to  employ  some  fit  person  or  persons  to  transcribe  such 
records  into  new  books  of  a  substantial  nature ;  and  such  records  when  so 
transcribed,  and  approved  by  said  inferior  court  upon  their  inspection,  or  upon 
the  examination  of  any  person  or  persons  whom  they  shall  appoint  for  the 
purpose,  shall  have  all  the  validity  and  authenticity  of  the  original  records. 

2.  Whenever  it  shall  appear  to  the  inferior  courts  aforesaid  that  the  clerks 
of  the  said  courts  hereinbefore  mentioned  have  failed  or  neglected  to  copy  into 
a  book  of  record  all  the  proceedings  in  all  civil  cases  in  said  courts  respect- 
ively, or  that  the  said  proceedings  have  been  partially  and  imperfectly  copied, 
it  shall  and  may  be  lawful  for  the  said  inferior  courts  to  employ  some  fit  and 
competent  person  or  persons  to  copy  the  said  proceedings  into  a  book  or  books 
of  record,  and  the  said  books  of  record  shall,  when  approved  by  said  inferior 
court,  or  by  the  person  or  persons  by  them  to  be  appointed  for  the  purpose  of 
examination,  have  the  same  force,  validity  and  authenticity  as  if  the  said  pro- 
ceedings had  been  fully  copied  by  the  clerks  aforesaid,  within  the  time  prescrib- 
ed in  the  34th  section  of  the  act  of  the  general  assembly,  passed  on  the  16th 
day  of  February,  1799. 

3.  The  said  inferior  court,  in  the  employment  of  a  person  or  persons  to 
transcribe  the  records,  and  to  copy  the  proceedings  as  hereinbefore  directed, 
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shall  offer  the  same  to  the  lowest  bidder,  due  regard  being  had  to  the  compe- 
tency of  the  several  persons  proposing,  and  shall  require  bond  with  approved 
security,  payable  to  the  justices  of  the  inferior  court  of  the  county,  and  their 
successors  in  office,  in  a  penalty  to  be  fixed  by  them,  or  any  three  of  them, 
for  the  completion  of  the  contract  at  such  time  or  times  as  shall  be  stipulated, 
and  for  the  safe  keeping  and  return  of  the  books,  docum.ents,  and  papers  that 
may  be  entrusted  to  him  or  mem  for  the  purpose  aforesaid. 

Transcriber's  Bond. 
STATE  OF  GEORGIA,  ^  Know  all  men,  by  these  presents,  that  we,  John 
Houston  County.  ^  j)qq  ^nd  Richard  Roe^  security,  are  held  and  firm- 
ly bound  unto  their  honors  the  justices  of  the  inferior  court,  of  said 
county,  and  their  successors  in  office,  in  the  penal  sum  often  thousand 
dollars  ;  for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents  :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  said 
John  Doe  was  tlie  lowest  bidder,  to  transcribe  the  records  of  the  superior 
cowr^  of  said  county ;  which,  records  have  become  obliterated^  defaced^ 
and  mutilated:  now,  should  the  ssiid  John  Doe,  well  and  truly  transcribe 
said  records  into  books  of  a  substantial  nature  ;  perfect  and  complete, 
said  transcribing  by  the  ^r5^  day  of  January  next,  and  safely  and 
securely  keep,  and  faithfully,  and  without  alteration,  return  the  books, 
documents  and  papers,  that  are  intrusted  to  him,  (according  to  his  re- 
ceipt of  this  date,)  for  the  purpose  of  transcribing,  then  this  obligation 
to  be  null  and  void ;  else  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J.  P.  Richard  Roe,  SecHy.  [L.  S.] 

4.  The  inferior  court  shall  be  authorised  to  institute  a  suit  or  suits  in  the 
superior  court  upon  the  bond  or  bonds  of  any  clerk,  who  has  failed  or  neglect- 
ed to  copy  into  a  book  of  record  all  the  proceedings  in  all  civil  cases  in  said 
courts  respectively,  according  to  the  true  intent  and  meaning  of  the  said  34th 
section  of  the  act  aforesaid,  or  who  shall  hereafter  fail  or  neglect  to  record  the 
proceedings  of  said  courts  as  hereinafter  required  ;  and  shall  recover  damages 
for  the  neglect  or  failure  of  such  clerk  in  manner  aforesaid,  according  to  the 
rates  for  recording  said  proceedings,  in  all  the  cases  which  such  clerks  shall 
have  failed,  or  shall  fail  to  record,  or  which  he  shall  have  imperfectly  record- 
ed, or  shall  imperfectly  record ;  and  in  case  there  be  no  valid  bond  of  said 
clerk,  it  shall  and  may  be  lawful  for  said  superior  court  to  cause  said  clerk,  by 
a  rule  or  order  of  said  court,  to  pay  into  the  hands  of  the  county  treasurer  such 
sum  or  sums  of  money  as  it  shall  appear  to  said  court  that  such  clerk  has  re- 
ceived, or  shall  receive,  as  fees  for  recording  of  proceedings  in  cases  which  he 
has  or  shall  fail  or  neglect  to  record,  or  has  or  shall  imperfectly  record,  and  to 
enforce  such  order  by  process  of  attachment ;  Provided^  when  it  shall  appear 
that  said  clerk  has  not  received  the  recording  fees  in  any  case  or  cases,  the 
amount  of  such  fees  shall  not  be  included  in  the  damages  herein  required  to  be 
collected,  nor  in  the  sum  herein  directed  to  be  paid. 

5.  The  proceedings  in  all  cases,  criminal  as  well  as  civil,  hereafter  deter- 
mined in  the  several  courts  of  law  and  equity  in  this  State,  shall  be  fully  and 
fairly  copied  by  the  clerks  of  such  courts  respectively  into  record  books  of  a 
substantial  nature,  previous  to  the  next  term  of  such  courts,  after  the  ad- 
journment of  the  court  in  which  such  cases  shall  be  determined. — Act  of  1S29  ; 
Prin.  Dig.   173. 
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Appointment  of  certain  Officers. 

From  and  after  the  passing  of  this  act,  the  inferior  courts,  corporations,  and 
commissioners,  respectively,  as  mentioned  in  the  above-recited  act,  {Act  of 
1816,)  shall  have  the  exclusive  power  of  appointing  any  number  of  the  officers 
therein  mentioned,  (commissioners  of  academies ,  vendue  masters^  notaries  'public^ 
and  lumber  measurers)  that  they  may  deem  expeS^t  in  their  respective  coun- 
ties and  towns  where  the  number  is  not  defined  or  limited  by  law.  And  also 
the  exclusive  power  of  filling  all  vacancies  which  may  occur  among  such  of 
said  officers  whose  numbers  are  limited  by  law. — Act  of  1823  ;  Prin.  Dig. 
183. 

1 .  From  and  immediately  after  the  passing  of  this  act,  the  justices  of  the 
INFERIOR  COURTS  of  thls  State  shall  have  the  sole  and  exclusive  right  to  appoint 
notaries  public  for  their  respective  counties  and  to  qualify  the  person  or  persons 
so  appointed  by  administering  to  him  or  them  the  oath  prescribed  by  law,  as 
heretofore  administered  to  notaries  public. 

You  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  you  will,  well 
and  truly,  do  and  perform,  all  and  singular,  the  duties  of  a  public  notary,  in 
and  for  the  count}''  of  Houston  ;  that  you  will  not  charge  or  receive  more  than 
the  fees  allowed  by  law,  for  your  official  acts  ;  that  you  will  support  and  defend 
the  Constitution  of  this  State,  and  of  the  United  States  ;  and  you  do  further 
swear,  that  you  are  not  the  holder  of  any  public" moneys,  unaccounted  for;  so 
help  you  God. 

2.  It  shall  be  the  duty  of  the  clerks  of  the  inferior  courts  of  the  several 
counties  of  this  State,  to  keep  a  register  of  the  names  of  persons  appointed 
notaries  public,  by  virtue  of  this  act,  in  their  respective  counties  ;  and  said 
clerks  shall  be  entitled  to  have  and  receive  from  the  persons  so  appointed,  as 
a  compensation  for  the  service  so  rendered,  the  sum  of  two  dollars. — Act  of 
1824;  Prin.  Dig.  184. 

Appointment  of  Notary  Public. 

On  motion,  it  is  oidered,  that  John  Doe  and  Richard  Roe^  of  said 
county,  be,  and  they  are  hereby  appointed  Notaries  Public,  for  Houston 
county,  Ihat  their  names  be  registered,  on  the  public  registry,  and  that 
certificeites  of  their  appointment  issue,  in  terms  of  the  statute,  in  such 
case,  made  and  provided. 

Clerk's  Certificate. 
Clerk's  Office,  Inferior  Court. 
This  is  to  certif}^,  that  at  the  July  term  of  the  inferior  court,  oi Houston 
county,  in  the  year  of  our  Lord,  eighteen  hundred  Bind  forty -six,  John 
Doe,  of  said  county,  was  duly  appointed,  by  said  court,  a  Notary  Pub- 
lic, in  and  for  said  county. 

e/^  true  extract  from  the  registry,  this  tenth  day  of  July,  1846. 

William  H.  Wheeler,  CPk. 


Appointment  of  County  Treasurer. 

1.  The  justices  of  the  inferior  court,  in  the  several  counties  in  this  State, 
may,  on  the  first  Monday  in  January  next,  and  biennially,  on  the  first  Monday 
in  January,  or  as  soon  thereafter  as  convenient,  appoint  some  fit  and  proper 
person,  other  than  the  clerk  of  the  inferior  court,  as  county  treasurer,  who 
shall,  before  he  enters  upon  the  duties  of  his  office,  give  bond,  with  security, 
to  the  justices  of  the  inferior  court  for  the  faithful  discharge  of  his  duty,  in 
such  sum  as  they  shall  prescribe,  not  less  than  double  the  amount  of  funds  in 
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hand  and  the  annual  revenue  of  said  county,  and  shall,  moreover,  lake  an  oath 
well  and  truly  to  discharge  the  duties  of  his  said  office. 

County  Treasurers  Bond, 

STATE  OF  GEORGIA,  >  Know  all  men,  by  these  presents,  that  we, 
Houston  County.  ^  John  Doe  and  Richard  RoCy  security,  both  of  said 
county,  are  held  and  firmly  bound  unto  their  honors  the  justices  of 
the  inferior  court,  of  said  county,  for  the  time  being,  and  their  success- 
ors in  office,  in  the  just  and  full  sum  of  ten  thousand  dollars,  for  the 
true  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents  :  sealed  with  our  seals  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe^  has  this  day  been  appointed  County  Treasurer,  of  the  county 
of  Houston  :  now  should  said  John  Doe,  well  and  truly,  faithfully  dis- 
charge all  and  singular,  the  duties  of  his  said  appointment,  agreeably  to 
law,  then  the  above  obligation  to  be  null  and  void ;  else  to  remain  in 
full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.   [L.  S.] 

William  H.  Wheeler,  C,  I.  C,  Richard  Roe,  SecHy,  [L.  S.] 


County  Treasurer's  Oath. 


% 


You,  John  Doe,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,) 
that  you  will,  well  and  truly,  discharge  all  and  singular  the  duties  of 
County  Treasurer,  of  the  county  of  Houston,  that  yo>u  will  support  and 
defend  the  constitution  of  this  State  and  of  the  United  States  ;  and  you 
do  further  swear,  that  you  are  not  the  holder  of  any  public  moneys 
unaccounted  for :  so  help  you  God. 

2.  It  shall  be  the  duty  of  tax  collectors,  sheriffs,  clerks  of  the  superior 
and  inferior  courts,  justices  of  the  peace,  coroners,  and  all  and  every  other 
person  or  persons,  who  may  have,  or  hereafter  shall  have  in  his  or  their  hands, 
any  money  belonging  to  said  county,  to  pay  the  same  over  to  the  said  county 
treasurer,  on  or  before  the  15th  day  of  December,  in  each  and  every  year,  and 
on  failure  thereof  to  pay  twenty  per  cent,  interest  on  all  sums  which  they,  on 
final  settlement,  may  be  in  arrears  for,  who  shall  give  a  certificate  of  the  same 
directed  to  the  clerk  of  the  inferior  court,  who  shall  receive  the  same  and 
receipt  therefor,  and  shall  enter  the  amount  of  the  said  certificate  in  a  book  to  be 
kept  for  that  purpose,  together  with  the  name  of  the  person  in  whose  favor  it 
is  given,  and  shall  keep  the  same  on  file  in  his  office. 

County  Treasurer's  Certificate. 

STATE  OF  GEORGIA, ;  To  William  H   Wheeler,  Clerk  of  the  Inferior 

Houston  County.       ^       Court  of  said  county. 

This  is  to  certify,  that  Williara  Harriston,  sheriff,  of  said  countj^,  has 
paid  into  the  county  treasury  the  sum  of  one  hundred  dollars,  collected 
by  said  sheriff,  as  a  fine  imposed  upon  John  Doe,  by  the  superior  court 
of  said  county,  at  the  last  term  thereof  for  contempt,  this  May  1,  1846. 

Richard  Roe,  C.  T. 
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Clerk  Inferior  Court's  Receipt, 

Clerk's  Office,  Inferior.  Court. 

Received,  this  May  1,  1846,  of  William  Harriston,  sheriffs  the  certi- 
ficate oi  Richard  Roe^  county  tveSiSUYev  Qf  Houston  county,  fox  one  hun- 
dred dollars,  paid  this  day,  into  the  county  treasury,  by  said  sheriff,  it 
being  that  amount  collected  fronri  Joh7i  Doe,  as  a  fine  imposed  upon 
him,  at  the  last  term  of  the  superior  court,  for  contempt ;  recorded  in 
book  Jl.  :  William  H.  Wheeler,  C.  I.  C. 

3.  When  any  person  shall  apply  for  a  tavern  or  retailer's  license,  he  shall 
pay  to  the  county  treasurer  the  fees  now  required  by  law,  and  shall  receive 
from  the  treasurer  a  certificate  directed  to  the  clerk  as  aforesaid,  who  shall 
receive  and  enter  the  same  as  above  directed,  and  grant  the  said  license,  which 
shall  specify  the  place  where  said  retailing  is  to  be  done,  upon  the  applicant's 
giving  bond  and  security  as  required  by  law. — [^See  Taverns.] 

County  Treasurer's  Certificate, 
STATE  OF  GEORGIA,  ^  To  William  H.    Wheeler,   clerk  of  the  Inferior 

Houston  County.  ^        q^^^^.^  ^f  Sj^j^j  county. 

This  is  to  certify  that  John  Doe,  of  said  county,  has  paid  into  the 
county  treasury  the  sum  of  Jive  dollars,  the  amount  required  by  law 
to  be  paid  for  retailing  license  :  this  May  1,  1846. 

Richard  Roe,  C.  T. 

Clerk  Ififerior  Court's  Receipt, 

Clerk's    Office,    Inferior    Court. 

Received,  this  May  1,  1846,  of  John  Doe,  the  certificate  of  Richard 
Roe,  county  treasurer  of  Houston  county,  for^^je  dollars,  paid  this  day, 
into  the  county  treasury  by  said  John  Doe,  it  being  the  amount  re- 
quired by  law  for  retailing  license;  recorded  in  book  ,d, 

William  H.  Wheeler,  C.  I.  C. 

4.  It  shall  be  the  duty  of  the  county  treasurer  to  pay  without  delay  all 
orders  passed  by  the  inferior  court  and  directed  to  him,  provided  he  has  funds 
so  to  do,  and  shall,  upon  paying  the  same,  take  a  receipt  upon  such  order,  for 
his  justification,  and  shall  keep  the  same  on  file  in  his  office. 

5.  The  said  county  treasurer  shall  keep  a  book  in  which  he  shall  exhibit  on 
the  debtor  side  all  sums  of  money  paid  out  by  him,  the  time  when  paid,  and 
the  persons  to  whom  paid ;  and  upon  the  credit  side  all  sums  of  money  re- 
ceived by  him,  the  persons  from  whom  received,  and  on  what  account  the 
same  has  been  received,  which  book  shall  at  all  times  be  open  to  the  in- 
spection of  the  court,  or  any  person  interested. 

6.  It  shall  be  the  duty  of  such  county  treasurers  to  exhibit  to  the  grand 
jury  at  the  superior  court  first  held  in  each  year,  a  statement  of  the  county 
funds,  containing  a  detailed  account  of  the  several  objects  and  amounts  of  ex- 
penditures, with  the  vouches  therefor,  including  the  balance  either  way  from 
the  year  preceding  ;  and  the  justices  of  the  inferior  court,  or  a  majority  of 
them,  shall  have  power  to  issue  execution  against  such  county  treasurer  and 
his  securities  for  the  amount  in  his  hands,  on  his  failing  to  pay  or  account 
therefor  within  ten  days  after  written  notice  from  such  justices  to  that  effect. 


f 


460  COUNTY    OFFICERS,    RECORDS    AND    FUNDS. 

7.  Nothino:  in  this  act  shall  be  so  construed  as  to  abroo-ate  the  office  of  trus- 
tees  of  the  poor  school  fund,  created  by  the  act  approved  the  22d  of  Decem- 
ber, 1823,  or  to  interfere  with  the  academy  funds  of  the  count3^ 

8.  The  inferior  court  shall  pay  to  the  said  treasurer  such  sum  for  his 
services  as  may  appear  to  them  to  be  reasonable  and  just,  so  as  not  to  exceed 
two  and  a  half  per  cent.  OQ^njiy  moneys  received  by  him,  neither  shall  he  ex- 
ceed that  amount  for  disbursing  the  same. — Act  of  1825  ;  Prin.  Dig.  185. 

1.  That  whenever  it  shall  so  happen,  that  the  justices  of  any  inferior  court 
or  courts,  of  any  county  or  counties  of  this  State,  or  a  majority  of  them,  shall 
decide  that  they  are  not  inhibited  from  retaining  their  clerk  as  county  trea- 
surer ;  then  and  in  that  case,  they  shall  nevertheless  proceed  to  take  proper 
bond  and  security  of  said  clerk,  in  like  manner  as  is  pointed  out  for  county 
treasurers  generally. 

2.  That  the  said  clerk,  acting  as  county  treasurer,  shall  be  required  to  pass 
all  receipts  for  moneys  received  by  him,  and  in  all  respects  conform  to  all  the 
duties  pointed  out  for  other  county  treasurers. — Act  q/"1838;  pamp.  p.  82. 

That  from  and  after  the  passage  of  this  act,  the  follow^ing  section  shall  be 
added  to  the  sixth  division  of  the  penal  code  now  of  force,  and  shall  be  part 
thereof:  Any  clerk  of  the  inferior  court,  or  county  treasurer  of  any  county  in 
this  State,  who  shall  divert,  misapply,  embezzle,  or  conceal  any  money  be- 
longing to  the  county  of  which  he  is  such  clerk  or  county  treasurer  as  aforesaid, 
with  intent  to  appropriate  the  same  to  his  own  use,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction,  shall  be  punished  w^ith  fine  or  imprisonment  in 
the  common  jail  of  the  county,  or  both,  at  the  discretion  of  the  court — ^the 
latter  not  to  exceed  six  months,  and  shall  moreover  be  removed  from  office  ; 
and  on  the  trial  of  such  defendant,  proof  of  his  having  failed  or  refused  to  make 
and  exhibit  to  the  grand  jury  of  the  count3^  of  which  he  is  such  clerk  or  county 
treasurer,  at  the  superior  court  first  held  in  each  year,  in  said  county,  unless 
prevented  by  providential  cause,  a  full  and  complete  statement  of  the  county 
funds  as  is  now  required  b}'  law,  received  by  him  during  the  preceding  year, 
containing  a  detailed  account  of  all  sums  of  money  paid  out  by  him,  the 
time  when  paid,  and  the  person  to  whom  paid^  shall  be  deemed  prima  facia 
evidence  of  guilt,  and  throw  the  burden  of  proof  on  the  defendant ;  and  that 
any  bill  of  indictment  which  maybe  preferred  under  this  section,  shall  beheld 
sufficiently  technical  that  shall  describe  the  offence  in  the  words  thereof,  and 
that  the  prosecutor  on  the  trial  of  said  bill  of  indictment,  shall  not  be  required 
to  identify  the  money,  coin,  bank  bill  or  bills,  set  forth  in  said  indictm.ent,  as 
the  money,  coin,  bank  bill  or  bills  diverted,  misapplied,  embezzled  or  con- 
cealed by  said  defendant ;  but  in  all  cases  an  allegation  in  the  indictment,  that 
any  sum  of  current  money  has  been  received  by  said  defendant  belonging  to 
said  county,  and  that  the  defendant  fails  or  refuses  to  account  for  the  same, 
and  proof  of  such  allegation  on  the  trial  shall  be  sufficient  to  authorise  a 
conviction,  unless  the  defendant  shall  be  able  to  show  a  legal  expenditure  or 
disposition  of  said  county  funds. — Act  of  1843;  pamp.  p.  135. 

Appoi7itment  of  Clerhs,  and  their  Duty, 

In  all  cases  where  persons  are  convicted  and  sentenced  to  imprisonment  in 
the  penitentiary,  it  shall  be  the  duty  of  the  clerks  of  the  superior  courts  of  the 
respective  counties  where  such  persons  may  be  convicted  and  sentenced,  to 
inform  the  principal  keeper  of  the  penitentiary  immediately  thereafter  by 
mail,  or  by  private  convej^ance,  where  there  is  no  post-office  in  the  county,  of 
the  conviction  and  sentence  of  said  convict,  and  that  he  or  she  is  detained  in 
the  county  jail,  or  under  guard,  as  the  case  may  be,  subject  to  the  order  of 
the  keeper  aforesaid. — Prin.  Dig.  662. 
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2.  Itshallbethe  duty  of  the  clerks  aforesaid,  (clerks  of  the  superior,  inferior 
and  ordinary  courts,)  to  deliver  over  to  their  successors  in  office  respec- 
tively, all  the  books  and  papers  appertaining  to  their  respective  offices, 
within  five  days  after  their  successors  are  qualified.  Provided^  that  the  said 
clerks  shall  make  out  and  deliver  to  their  successors  in  office  respectively, 
upon  oath,  a  fair  and  correct  schedule  of  all  the  papers  relative  to  any  unfin- 
ished business  in  their  said  offices  respectively,  in  term  bundles,  and  all  other 
papers  and  books  appertaining  to  said  office,  in  good  order. — Act  of  1813  j 
Prin.   Dig.   172. 

1.  The  said  successor  shall  not  be  liable  for  any  papers  not  contained  in 
said  last  schedule,  but  his  predecessor  shall  be  liable  as  aforesaid  in  the  same 
manner  during  the  time  intervening  between  the  election  and  commissioning 
of  his  said  successor,  as  he  was  previous  to  said  election. — Act  of  1809  ;  Prin. 
Dig.  \12. 

If  any  officer  after  the  expiration  of  the  time  for  which  he  may  have  been 
elected  or  appointed,  shall  willfully  and  unlawfully  withhold  or  detain  from  his 
successor,  the  records,  papers,  documents,  books  or  other  writings  appertain- 
ing and  belonging  to  his  office,  or  mutilate,  destroy,  take  away,  or  otherwise 
prevent  the  complete  possession  by  his  said  successor,  of  said  records,  docu- 
ments, papers,  books,  or  other  writings,  such  person  so  oft'ending  shall,  on 
conviction,  be  punished  by  fine,  or  imprisonment  in  the  common  jail  of  the 
county,  or  both,  at  the  discretion  of  the  court. — Prin.  Dig.  639. 

3.  It  shall  be  the  dut}'-  of  the  clerks  of  the  superior  and  inferior  courts  of 
the  several  counties  in  this  State,  to  lay  before  the  inferior  court  of  their  re- 
spective counties,  at  the  first  annual  session  of  the  said  courts,  a  correct  state- 
ment of  the  several  sums  of  money  received  for  county  rates  or  taxes,  or 
fines,  forfeitures,  impositions,  license,  or  otherwise,  in  such  method,  as  that 
the  net  proceeds  of  the  whole  revenue  of  such  county,  and  the  amount  of  the 
several  disbursements  in  discharge  of  the  several  demands  against  such 
county,  may  distinctly  appear  ;  and  if  any  of  the  said  clerks  shall  divert,  mis- 
apply, or  conceal  any  of  the  money  belonging  to  such  county,  he  shall  forfeit 
and  pay  to,  and  for  the  use  of  such  county,  double  the  money  he  shall  be 
found  so  to  have  diverted,  misapplied,  or  concealed,  to  be  recovered  before  any 
court  having  jurisdiction  of  the  same  ;  and  it  shall  further  be  the  duty  of  said 
clerks  to  record  such  statement  of  county  funds  in  proper  books,  to  be  pro- 
vided at  the  expense  of  such  county. — Act  of  1815  ;  Prin.  Dig.  173. 

1.  From  and  after  the  25th  day  of  December,  1820,  that  it  shall  be  the  duty 
of  all  clerks  of  the  inferior  courts  of  any  county  within  this  State,  to  give  a 
receipt  or  receipts  for  any  sum  or  sums  of  money  by  them  received  of  and 
from  any  officer,  or  other  person  whatsoever,  for  county  purposes,  or  for  moneys 
on  any  account  belonging  to  the  county 

2.  It  shall  be  the  duty  of  all  county  officers,  or  any  other  person  or  persons 
who  may  receive  any  sum  or  sums  of  money  arising  from  the  sale  or  sales  of 
estrays,  (or  other  means,  when  such.jnoney  belongs  to  any  county,)  shall  pay 
the  sum  over  to  the  clerk  of  the  inferior  court  of  such  county,  and  shall  take  a 
receipt  or  receipts  from  the  clerk  of  the  inferior  court  of  the  several  and  re- 
spective counties,  which  receipt,  the  officer  or  .other  person  paying  the  money 
is  hereby  directed  to^  demand,  and  the  said  clerk  required  to  give ;  and  the 
officer  or  person  paying  the  money  and  taking  the  receipt  or  receipts,  shall  re- 
turn the  same  to  the  clerk  of  the  superior  court  of  the  county  where  the 
money  was  paid,  within  twenty  days  from  the  payment  of  the  same. 

3.  It  shall  be  the  duty  of  the  clerks  of  the  superior  courts  within  this  State  to 
receive  and  keep  a  regular  and  fair  file  in  office,  and  enter  in  a  boojc,  to  be  kept 
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by  them  for  that  purpose,  all  such  receipts  by  them  received,  to  be  laid  before 
their  several  grand  juries,  whenever  called  tor  by  said  grand  juries  ;  any  law 
or  custom  to  the  contrary  notwithstanding. 

4.  For  each  receipt  received,  filed  and  entered  upon  such  book,  the  clerk  of 
the  superior  court  of  any  county  who  may  receive  the  same  shall  receive  the 
sum  of  twelve  and  one-half  cents  out  of  the  county  funds  of  such  county  where 
such  receipt  may  be  filed  and  entered  in  said  book,  and  shall  be  allowed  the 
same  on  presenting  a  statement  of  his  account  to  the  inferior  court,  and  when 
passed  by  such  court,  the  same  shall  be  entered  in  the  books  of  account  kept 
by  the  clerk  of  the  inferior  court. 

5.  For  each  and  every  neglect  or  violation  of  the  foregoing  act,  the  party 
neglecting  or  violating  the  same  shall,  upon  conviction,  be  fined  in  a  sum  of  not 
less  than  one  hundred  dollars,  nor  more  than  five  hundred  dollars. — Act  of  1820  ; 
Prin.  Dig,  181. 

1.  It  shall  be  the  duty  of  the  clerks  of  the  inferior  courts^  in  the  several  counties 
in  this  State,  annually,  at  the  first  term  of  the  superior  court,  in  their  respective 
counties,  to  make  and  exhibit  to  the  grand  jury  a  full  and  complete  statement 
of  the  county  funds,  shov/ing  the  receipts  and  expenditures  of  their  said  coun- 
ties for  the  preceding  year  ;  in  which  statement  they  shall  not  only  specify  all 
the  moneys  by  them  received  and  paid  out,  but  the  names  of  the  persons  from 
whom  the  same  has  been  received,  and  for  and  on  what  account  the  same  has 
been  paid  out. 

2.  Every  clerk  failing  and  neglecting  to  comply  with  the  requisitions  of  this 
act,  may,  for  the  said  offence,  be  presented  by  the  grand  jury  for  mal-practice 
in  office,  upon  which  said  presentment  it  shall  be  the  duty  of  the  attorney  or 
solicitor-general  to  prosecute,  as  in  other  cases  of  presentments  by  grand  juries 
for  offences  punishable  by  law,  and  on  cotiviction,  the  said  clei'k  may  be  fined, 
or  fined  and  removed  from  office,  at  the  discretion  of  the  court, 

3.  The  justices  of  the  inferior  court  shall  allow  their  said  clerks  such  com- 
pensation as  is  reasonable  and  just  for  their  services  required  by  this  act. — Act 
of  1823;  Prin.  Dig.  184. 

1.  That  from  and  after  the  passing  of  this  act,  all  county  officers  in  each 
county  in  this  State  in  whose  hands  any  money  belonging  to  the  county  or  State 
shall  come,  shall  prepare  and  keep  a  fair,  good  and  substantial  leather-bound 
book,  in  which  they  and  each  of  them  shall  enter,  in  a  regular  and  distinct  man- 
ner, all  moneys  by  them  received  on  account  of  the  State  or  county,  or  from 
any  other  public  source,  in  such  a  way  as  maybe  seen  how  much  and  at  what 
time  the  said  money  was  received,  and  in  like  manner  how  the  same  has  been 
expended  or  disbursed,  with  the  items  of  each  expenditure,  and  at  the  expira- 
tion of  every  three  months,  the  debit  and  credit  side  of  such  account  shall  be 
struck,  so  that  the  state  of  the  account  may  be  known. 

2.  It  shall  be  the  duty  of  the  county  treasurer,  or  if  none  has  been  appointed, 
kthen  the  clerks  of  the  superior  or  inferior  courts,  acting  as  such,  shall,  at  every 

second  term  in  each  county,  lay  before  the  grand  jury  a  fair  abstra'^ct  from 
said  book. 

3.  In  case  of  neglect  or  failure  of  any  of  the  aforesaid  persons  to  perform  the 
duties  hereby  assigned  them,  then  and  in  such  case,  they  shall  be  liable  to  a 
fine  of  $20  for  each  offence,  to  be  recovered  in  any  court  of  record  having  com- 
petent jurisdiction ;  the  whole  penalty  to  go  to  the  person  prosecuting  the 
party  offending. 

4.  During  the  legal  office  hours,  all  persons  shall  have  access  to  and  a  right 
to  inspect  the  aforementioned  books,  and  to  take  extracts  therefrom,  and  the 
person  keeping  the  same  shall  be  entitled  to  receive  twenty-five  cents  for  each 
inspection ;  and  should  any  of  the  aforesaid  officers  refuse  any  citizen  an  in- 
spection of  said  books,  such  officer  so  offending,  shall  be  liable  to  the  penalty 
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and  prosecution  as  prescribed  in  the  above-named  section. — Act  of  iS3l  ;  Prin. 
Dig.  lib. 

2.  It  shall  be  the  duty  of  the  clerks  of  the  superior  and  inferior  courts,  and 
the  clerks  of  the  courts  of  ordinary,  to  keep  their  records  in  books  well  bound. 
^Act  of  1809  ;  Prin.  Dig.  172. 

And  whereas,  the  clerks  of  the  inferior  courts  have  to  attend  all  courts  held 
by  their  justices  for  county  purposes,  and  keep  records  of  their  proceedings, 
for  which  there  is  no  compensation  allowed  by  law  : 

Be  it  therefore  resolved^  Tiiat  the  justices  of  the  said  courts  are  hereby 
authorised  and  required  to  keep  up  their  accounts  annually,  and  allow  them  a 
reasonable  compensation  for  all  extra  services  by  them  performed,  in  conform- 
ity to  orders,  and  doing  and  performing  the  duties  required  of  them,  as  are  not 
heretofore  provided  for. — Claij.  Com.  677. 

34.  The  clerks  of  the  several  courts  in  this  State,  shall  copy  into  a  book  of 
record,  all  the  proceedings  in  all  civil  cases  in  the  said  courts  respectively, 
which  entry  of  record  shall  be  made  within /o/7?/  days  after  the  determination 
of  any  cause ;  and  the  said  clerks  shall  be  allowed  the  sum  of  ten  cents  for 
every  hundred  words  of  recording  such  proceeding,  to  be  taxed  in  the  bill 
of  costs.  And  the  said  clerks  shall  also  keep  regular  and  fair  minutes  of  all 
the  proceedings  in  any  pf  the  said  courts,  which  shall  be  signed  by  the  judge 
of  the  superior,  or  presiding  justice  of  the  inferior  courts,  (as  the  case^may  be,) 
prior  to  the  adjournment  from  day  to  day. 

35,  The  clerks  of  the  said  superior  and  inferior  courts,  hereafter  to  be  ap- 
pointed, shall,  before  they  enter  upon  the  duties  of  their  appointments,  and  af- 
ter being  commissioned  by  the  governor,  take  the  following  oath  before  one  of 
the  judges  of  the  superior  courts,  or  a  justice  of  the  inferior  court  of  the  county : 
"  I  do  solemnly  swear  (or  affirm)  that  I  will  truly  and  faithfully  enter  and 
record  all  the  orders,  decrees,  judgments  and  other  proceedings  of  the  supe- 
rior (or  inferior)  court,  of  the  county  of ;  and  all  other  matters  and 

things,  which,  by  law,  ought  by  me  to  be  recorded,  and  that  I  will  faithfully 
and  impartially  discharge  and  perform  all  the  duties  required  of  me,  to  the 
best  of  my  understanding.  And  I  do  further  swear,  that  I  will  bear  true  faith 
and  allegiance  to  the  State  of  Georgia,  and  to  the  utmost  of  my  power  and 
ability,  observe,  conform  to,  support  and  defend  the  constitution  thereof,  with- 
out any  reservation  or  equivocation  whatsoever,  and  the  constitution  of  the 
United  States.  And  I  do  further  swear  that  I  am  not  the  holder  of  any  pub- 
lic moneys,  unaccounted  for  :  so  help  me  God."  And  shall  also  enter  into  bond, 
with  one  or  more  good  and  sufficient  security  or  securities,  to  the  governor  for 
the  time  being,  in  the  sum  of  $3,000,  conditioned  for  the  faithful  discharge  of 
the  duties  required  of  them  ;  and  the  said  clerks  shall,  in  virtue  of  their  offices, 
be  justices  of  the  peace,  so  far  as  to  administer  all  oaths  appertaining  to  the 
business  of  their  office. 

Clerh  Superior  Courfs  Bond, 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  j^^^^  Holdfast,  as  principal,  John  Doe  and  Rich- 
ard Roe,  securities,  are  held  and  firmly  bound,  unto  his  excellency 
George  W.  Crawford,  governor  of  said  State,  for  the  time  being-,  and 
his  successors  in  office,  in  the  full  sum  of  three  thousand  dollars,  to  be 
paid  to  the  said  George  W,  Crawford,  governor  of  said  State,  and  his 
successors  in  office ;  for  which  payment,  well  and  truly  to  be  made  and 
done,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  and 
each  and  every  of  them,  jointly  and  severally,  firmly  by  these  presents  : 


^; 
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sealed  with  our  seals,  and  dated  this  fifth  day  of  January^  eighteen 
hundred  and  forty-six. 

Whereas,  the  above-bound  James  Holdfast^  was,  on  the  first  day  of 
January^  in  the  year  of  our  Lord,  eighteen  hundred  and  forty-six^ 
elected  clerk  of  the  superior  court,  of  the  county  of  Houston^  in  said 
State :  now,  the  condition  of  the  above  obligation  is  such,  that  if  the 
said  James  Holdfast  shall,  well  and  truly,  do  and  perform  all  and  sin- 
gular the  duties  required  of  him,  in  virtue  of  his  said  office,  of  clerk  of 
the  superior  court  of  said  county  of  Houston^  as  aforesaid,  according  to 
law  and  the  trust  reposed  in  him,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  James  Holdfast,  [L.  S.] 

James  Marshy  J,  I.  C,  John  Doe,  SecHy.   [L.  S.] 

Asa  Boyle^  J.  I,  C.  Richard  Roe,  SecHy.   [L.  S.] 
James  Skinner ^  J.  J.  C 

Deputij  Clerk  Superior  Courfs  Bond, 

STATE  OF  GEORGLV,  ^  Know  all  men  by  these  presents,  that  we, 
Houston Couniy .  ^  William  H.  Wheeler,  as  piincipal,  James  Jones 
and  John  Williams,  as  securities,  are  held  and  firmly  bound,  unto 
James  Holdfast,  clerk  of  the  superior  court  of  said  county,  in  the  sum 
of  one  thousand  dollars,  to  be  paid  to  the  said  James  Holdfast,  clerk  as 
aforesaid ;  for  which  payment,  well  and  truly  to  be  made  and  done, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  and  each 
and  every  of  them,  jointly  and  severally,  firmly  by  these  presents: 
sealed  with  our  seals,  and  dated  this  January  5,  1846. 

Whereas,  the  above-bound  William  H.  Wheeler,  has  tJiis  day^  by  the 
said  James  Holdfast,  clerk  of  the  superior  court  of  said  county,  been  ap- 
pointed deputy  of  the  said  James  Holdfast,  clerk  of  the  superior  court 
of  said  county :  now,  should  the  said  William  H,  Wheeler  well  and 
truly,  do  and  perform  all  and  singular  the  duties  required  of  him,  as 
the  deputy  of  said  James  Holdfast,  clerk  of  the  superior  court,  as  afore- 
said, in  virtue  of  his  said  appointment,  according  to  law  and  the  trust 
reposed  in  him,  as  deputy,  as  aforesaid,  then  the  above  obligation 
to  be  null  and  void ;  otherwise,  to  remain  in  full  force  and  virtue  in 
law. 

Tested  and  approved,  by  William  H.  Wheeler,  [L.  S.] 

James  Mack,  .7.  P,  James  Jones,  SecHy.  [L.  S.] 

John  Williams,  SecHy.  [L.  S.] 

36.  No  clerk  of  a  court  or  other  person  employed  in  his  office,  shall  act  as 
attorney  in  his  own  name,  or  in  the  name  of  any  other  person,  or  be  allowed 
to  plead  or  practice  in  such  courts,  during  the  time  he  shall  be  employed  in 
such  office  : — And  the  same  person  may  be  clerk  of  the  superior  and  inferior 
court  of  the  same  county  ;  Provided^  that  nothing  herein  contained  shall  ex- 
tend to  prevent  any  officer  of  the  court  from  prosecuting  or  defending  any  suit 
to  which  he  is  a  party. — Act  of  1799  ;  Prin.  Dig.  428. 

ClerJc  Superior  Courfs  Commission. 

STATE  OF  GEORGIA. 
By  his  excellency  George  W.  Crawford,  governor  and  commander- 
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in-chief  of  the   army  and   navy  of  said   State,   and   of  the   militia 
thereof. 

To  James  Holdfast,  Esquire — greeting  : 

Whereas,  you  were  elected,  on  the^r^if  day  of  January ^  in  the  year 
of  our  Lord,  eighteen  hundred  and  forty-six^  clerk  of  the  superior 
court,  of  the  county  of  Houston^  in  said  State :  I  do,  therefore,  by 
virtue  of  the  power  and  authority  in  me  vested  by  law,  hereby  com- 
mission you,  the  said  James  Holdfast^  clerk  of  the  superior  court,  of 
Houston  county,  in  said  State. 

You  are,  therefore,  hereby  authorised  and  required  to  do  and  per- 
form, all  and  singular,  the  duties  incumbent  on  you,  as  clerk  of  the 
superior  court,  as  aforesaid,  according  to  law  and  the  trust  reposed  in 
you. 

Given  under  my  band  and  the  seal  of  the  State,  at  the  capitol,  in 
Milledgeville,  this  fifth  day  of  January  j  in  the  year  of  our  Lord  eigh- 
teen hundred  and  forty-six,  and  of  the  independence  of  the  United 
States  of  America,  the  seventieth, 

[L.  S.]  By  the  Governor ^  George  W.  Crawford. 

John  H.  Leach,  SecH'^y  of  State, 

1.  That  from  and  after  the  first  day  of  February  next,  it  shall  be  the  duty 
of  such  clerks,  immediately  after  the  return  of  such  sheriff  ,of  such  execution 
or  executions,  as  the  case  may  be,  to  enter  such  satisfaction  on  such  judg- 
ment, either  in  whole  or  in  part,  as  per  sherifPs  return. 

2.  It  shall  be  the  duty  of  such  clerks  to  keep  a  docket-book,  for  the  spe- 
cial purpose  of  entering  the  names  and  stating  the  cases  of  the  parties,  plain- 
tiff or  plaintiffs  and  defendant  or  defendants,  and  enter  such  satisfaction  as 
aforesaid, 

3.  The  respective  clerks  of  the  superior  and  inferior  courts  of  this  State, 
shall  keep  regular  subpoena  dockets,  and  the  said  clerks  of  the  superior  courts 
shall  also  keep  separate  dockets  for  all  criminal  cases,  which  shall  be  entered 
in  their  regular  order. — Act  of  1810  ;  Prin.  Dig.  436. 

3.  It  shall  not  be  lawful  for  the  clerks  of  the  superior  courts,  or  any  other 
officer  of  the  State,  to  enter  on  record  in  any  book  of  record  by  them  kept, 
any  deed  of  manumission,  or  other  paper ^  which  shall  have  for  object  the  man- 
umitting and  setting  free  any  slave  or  slaves,  and  the  party  offending  herein, 
shall  forfeit  for  every  deed  or  other  paper,  so  recorded,  the  sum  of  $100,  to 
be  recovered  by  action  of  debt,  or  indictment  in  any  court  having  cognizance 
thereof,  the  one  half  to  be  paid  to  the  party  who  shall 'sue  or  prosecute  for 
the  same,  and  the  other  half  to  the  use  of  the  county  where  the  offender  may 
reside.— ^c?  of  1801  ;  Prin.  Dig.  IQl. 


Appointment  of  Clerh  of  the  Court  of  Ordinary. 

The  justices  of  the  inferior  court  in  the  several  counties  throughout  this 
State,  at  the  usual  place  of  holding  their  courts  on  the  first  Monday  in  Janua- 
ry, in  the  year  1813,  and  on  the  first  Monday  in  January  in  every  second 
year  thereafter,  shall  proceed  by  ballot  to  the  choice  of  clerks  of  the  courts 
of  ordinary,  who  shall  hold  their  office  for  and  during  the  term  of  two  years, 
unless  sooner  removed  for  malpractice  in  office,  and  until  a  successor  is  in 
manner  aforesaid  elected.  And  it  is  hereby  provided)  that  the  clerk  in  manner 
ok) 
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aforesaid  elected,  shall  be  eligible  to  re-election. — Act  of  1811;  Prin.  Dig. 
241. 

1.  That  in  future,  where  the  justices  of  the  inferior  court  as  aforesaid, 
shall  fail  to  elect  a  clerk  (of  the  court  of  ordinary)  as  aforesaid,  that  it  shall 
and  may  be  lawful  for  the  said  justices  or  a  majority  of  them,  to  proceed  at 
any  time  thereafter,  and  previous  to  the  next  regular  time  of  said  election,  to 
elect  a  clerk  as  aforesaid. 

2.  That  any  person  so  elected,  shall,  before  he  enters  upon  the  duties  as 
clerk  aforesaid,  enter  into  bond  with  good  and  sufficient  security  or  securities 
unto  his  excellency  the  governor  for  the  time  being,  and  shall  be  held  liable  in 
the  same  way  as  if  he  had  been  elected  at  the  time  regular  by  law,  and  shall 
continue  in  office  no  longer  than  the  next  regular  time  of  electing  said  clerk, 
any  law  to  the  contrary  notwithstanding. — Act  of  1839  ;  pamp.p.  41. 

1.  From  and  after  the  1st  day  of  January  next,  it  shall  not  be  lawful  for  any 
clerk  of  the  court  of  ordinary  to  exercise  the  duty  of  that  office  until  they  shall 
have  respectively  given  bond  and  sufficient  security  to  the  justices  of  the  infe- 
rior courts  of  each  county  respectively,  made  payable  to  his  excellency  the 
governor,  for  the  time  being,  and  his  successors  in  office,  in  the  sum  of  $2,000, 
for  the  faithful  performance  of  their  duty  respectively. 

2.  It  shall  be  the  duty  of  the  justices  of  the  inferior  courts  of  each  county 
in  this  State  respectively,  or  any  two  or  more  of  them,  to  take  such  bond  and 
security,  according  to  the  provisions  of  the  foregoing  section,  conditioned  well 
and  truly  to  perform  the  duties  required  of  them  by  law. 


Clerk  Court  of  Ordinary^s  Bond, 

STATE  OF  GEORGIA,  >  Know  all  men  by  these  presents,  that  we,  Bry- 
Houston  Cowxiiy.  ^  ant  B.  Leg  get  ^  as  principal,  Charles  Smith  and 
John  Doe^  as  securities,  of  said  count}^,  are  held  and  firmly  bound  unto  his 
excellency,  George  W.  Crawford^  governor  of  said  State,  for  the  time 
being,  and  his  successors  in  office,  in  the  just  and  full  sum  of  two  thou- 
sand dollars,  for  the  true  payment  of  which  sum,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above-bound  Bryant  B.  Legget,  has  been  elected  clerk  of  the  Court 
of  Ordinary,  of  Houston  county:  now,  should  the  said  Bryant  B, 
Legget,  well  and  truly,  do  and  perform,  all  and  singular,  the  duties 
required  of  him  by  law,  as  clerk  of  the  Court  of  Ordinary,  as  afore- 
said, then  the  above  obligation  to  be  void  ;  else  to  remain  in  full  farce 
and  virtue. 

Tested  and  approved,  by     ^      y?  t3    t  rr    o  t 

Edwin  M.  Clark,  J.  I.   C.    I      ^^^^^^  ^^  ^^<'°^„'^- .^V^/^  „  , 
Ao  Bovle  J  I  C  <■     Charles  Smith,  Sec'tp.  [L.  S.J 

James  Skinner',  J.' I.  C.  j      J°«''  ^ok,  Sec'ty.  [L.  S.J 

3.  The  said  bonds,  so  taken,  as  aforesaid,  shall  be  liable  to  suit  and 
recovery  in  the  same  way,  and  under  the  same  provisions  and  restrictions 
as  are  pointed  out  by  law,  for  recovery  upon  bonds  given  by  clerks  of  the 
superior  and  inferior  courts,  for  the  performance  of  their  duty  as  clerks. — 
Act  of  1815  ;  Pnn.  Dig.  178. 
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Clerk  Court  of  Ordinary's  Commission, 

STATE  OF  GEORGIA. 

By  his   excellency,  George  W.  Crawford,  governor  and  commander- 
in-chief  of  the  army  and  navy  of  sard  State,  and  of  the  militia  thereof. 

To  Bryant  B.  Legget,  Esquire — greeting  : 

Whereas,  you  were  elected,  on  the  tenth  day  of  Jipril,  eighteen 
hundred  and  forty-six,  clerk  of  the  Court  of  Ordinary,  of  the  county 
of  Houston  :  I  do,  therefore,  by  virtue  of  the  power  and  authority  in 
me  vested  by  law,  hereby  commission  you,  the  said  Bryant  B.  Leg- 
get,  clerk  of  said  Court  of  Ordinary,  as  aforesaid.  You  are,  there- 
fore, hereby  authorised  and  required,  to  do  and  perform,  all  and  singu- 
lar, the  duties  incumbent  on  you,  as  clerk  as  aforesaid,  according  to 
law  and  the  trust  reposed  in  you. 

Given  under  my  hantl   and  seal  of  the  State,  at  the  capitol,  in  the 
city  of  Milledgeville,  this  first  day  of  May,  in  the  year  of  our  Lord,  • 
eighteen  hundred  and  forty-six,  and  of  the  independence  of  the  United 
States  of  America,  the  seventieth, 

[L.  S.]     By  the  Governor,  George  W.  Crawford. 

Michael  R.  John,  SecH^y  of  State. 

Clerk  Court  of  Ordinary's  Oath, 

You,  Bryant  B,  Legget,  do  solemnly  swear,  (or  affirm,  as  the  case 
may  be,)  that  you  will,  well  and  truly,  do  and  perform,  all  and  singu- 
lar, the  duties  required  of  you,  as  clerk  of  the  Court  of  Ordinary  of 
said  county,  to  the  best  of  your  skill  and  understanding;  you  will 
support,  protect  and  defend  the  constitution  of  this  State  and  of  the 
United  States ;  and  that  you  are  not  the  holder  of  any  public  moneys 
unaccounted  for  :  so  help  you  God. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the 
clerks  of  the  courts  of  ordinary  of  the  several  counties  in  this  State,  to  keep  in 
their  respective  offices,  a  regular  file  of  the  newspaper  in  which  they  may  ad- 
vertise the  notices  required  by  law  to  be  advertised. 

2.  That  said  newspaper,  filed  as  aforesaid,  shall  at  all  times  be  subject  to  the 
inspection  of  any  person  interested  in  any  notices  published  therein. — Act  of 
1839;joa7nj7.  p.  38. 

2.  When  any  vacancy  shall  happen  in  the  office  of  clerk  of  the  court  of  or- 
dinary, by  death,  resignation,  or  otherwise,  it  shall  and  may  be  lawful,  and  it 
is  hereby  made  the  duty  of  the  justices  of  the  inferior  courts,  or  a  majority  of 
them,  in  the  county  where  such  vacancy  may  happen,  to  proceed  without  de- 
lay to  appoint  some  fit  and  proper  person  to  fill  such  vacancy,  administer  to 
the  person  so  appointed  the  same  oaths,  and  take  like  bond  and  security  as 
heretofore  required  by  law  of  the  clerks  of  the  courts  of  ordinary  of  this  State, 
and  transmit  the  same  to  his  excellency  the  governor ;  and  the  person  so  ap- 
pointed shall  be  deemed,  held,  and  considered  as  duly  qualified  to  discharge  all 
the  duties  required  of  the  clerk  of  the  court  of  ordinary  of  the  county  for  which 
he  may  be  appointed,  and  shall  be  entitled  to  the  same  fees,  and  be  subject  to 
the  same  pains  and  penalties  for  misconduct  in  office,  as  if  such  person  had 
been  duly  elected  and  commissioned  by  his  excellency  the  governor,  and  con- 
tinue in  office  for  and  during  the  term  for  which  his  predecessor  was  elected, 
and  until  a  successor  shall  be  duly  elected,  commissioned  and  qualified. — Act 
of  1820  ;  Prin,  Dig.  245. 
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Appointment  of  County  Surveyor. 

4.  There  shall  be  a  surveyor-general  for  the  State,  and  also  a  surveyor  for 
each  county,  annually  chosen  b}^  the  legislature ;  and  such  county  surveyors, 
so  elected,  shall  have  power  to  appoint  one  or  more  assistants,  if  necessary,  and 
the  aforesaid  county  surveyor  or  his  assistant  or  assistants,  are  hereby  author- 
ised to  lay  out  and  survey,  to  any  person  or  persons  who  shall  apply,  all  such 
lands  as  he,  she  or  they  may  have  obtained  a  warrant  for,  and  the  said  county 
surveyor  is  hereby  required  to  keep  an  office  in  that  part  of  the  county  where 
the  superior  court  is  holden. — Act  of  17S3  ;  Prin.  Dig.  522. 

8.  The  several  county  surveyors  shall,  previous  to  their  entering  on  the  execu- 
tion of  their  office,  take  and  subscribe  the  following  oath,  before  two  or  more 
of  the  justices  of  the  county  to  which  they  respectively  belong;  "  I,  A  B,  do 
solemnly  swear  that  I  will,  to  the  best  of  my  skill  and  knowledge,  discharge 

the  duty  of  surveyor  for  the  county  of ,  and  that  I  w^ill  not  admeasure, 

survey  or  lay  out,  or  knowingly  admit  of  or  cause  to  be  admeasured,  surveyed 
or  laid  out,  any  land,  without  a  warrant  first  obtained  for  that  purpose.'^  And 
such  county  surveyors  respectiv^ely  shall  give  bond,  with  approved  security,  in 
the  penal  sum  o^  five  hundred  pounds  specie,  to  his  honor  the  governor  for  the 
time  being,  conditioned  for  the  good  behavior  in  office,  and  true  performance 
of  the  trust  reposed  in  such  surveyor ;  which  said  bond  shall  be  taken  in  and 
by  the  first  court  of  justices  which  shall  convene  and  sit  after  the  appointment 
of  such  county  surveyors,  respectively,  and  the  same  shall  be  immediately 
transmitted  to  his  honor  the  governor,  liable  to  be  put  in  suit,  l^  case  of  any 
misbehavior  in  the  said  county  surveyor ;  and  it  shall  be  a  part  of  the  duty  of 
such  county  surv^eyors,  punctually  to  observe  and  carry  into  execution  all  such 
orders  and  instructions,  as  they  shall  from  time  to  time  receive  from  the  sur- 
veyor-general, and  to  swear,  or  cause  to  be  sworn,  all  chain-carriers  within 
their  respective  counties. — Act  of  17S3  ;  Prin.  Dig.  524. 

Chain-carrief  s  Oath, 
You  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  you 
will,  faithfully  and  impartially,  do  and  perform,  all  and  singular,  the  du- 
ties required  of  you,  as  chain-carrier,  in  the  conteraplated  survey,  to 
the  best  of  your  skill  and  ability :  so  help  you  God. 

4.  And  no  county  surveyor  shall  be  allowed  to  proceed  in  the  duties  of  his 
office,  without  first  giving  bond  and  approved  security,  in  the  sum  of  two 
thousand  pounds  J  payable  to  the  governor  for  the  time  being,  and  his  successors 
in  office,  for  the  faithful  discharge  of  the  duties  required  of  such  county  sur- 
veyor.— Act  of  1789  ;  Prin.  Dig.  535. 

That  from  and  after  the  passage .  of  this  act,  all  county  surveyors  hereafter 
elected  in  the  several  counties  of  this  State,  shall  give  bond  and  security  in  the 
sum  of  THREE  THOUSAND  DOLLARS,  instead  oi  two  thousand  pounds^  as  required 
in  the  fourth  section  of  the  above-recited  act  {Act  of  1789). — Act  of  1842; 
pamp.  p.  60. 

Coimty  Surveyors  Bond. 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  jo/m  Doe,  as  principal,  Richard  Roe  and  Charles 
Smith,  as  securities,  of  said  county,  are  held  and  firmly  bound  unto 
his  excellency  George  W.  Crawford,  governor  of  said  State,  for  the 
time  being,  and  his  successors  in  office,  in  the  just  and  full  sum  of 
three  thousand  dollars  specie,  for  the  true  payment  of  which,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents :  sealed  with  our  seals,  and  dated  this  May  1,1846. 
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The  condition  of  the  above  obligation  is  such,  that  whereas  the 
above-bound  John  Doe.,  has  been  elected  Surveyor,  for  the  county  of 
Houston  :  now,  should  the  said  John  Doe,  well  and  truly,  do  and  per- 
form, all  and  singular,  the  duties  of  his  said  office,  of  County  Surveyor, 
for  said  county,  agreeably  to  law  and  his  oath  of  office  ;  and  faithfully 
behave  and  conduct  himself,  in  his  said  office,  during  his  continuance 
therein ;  and  punctually  observe,  and  carry  into  execution,  all  such 
orders  and  instructions  as  he  may,  from  time  to  time  receive ;  and 
swear,  or  cause  to  be  sworn,  all  chain-carriers,  by  him  at  any  time  em- 
ployed, then  the  above  obligati^  to  be  void  ;  else  of  force. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Skinner^  J.  I.  C,  Richahd  Roe,  SecHy,  [L.  S.] 

^sa  Boyle,  J,  I,  C.  Charles  Smith,  SecHy.  [L.  S.] 

14.  The  surveyor-general  and  all  county  surveyors,  shall,  as  nearly  as  may 
be,  be  governed  and  directed  in  the  execution  of  all  warrants,  and  in  making' 
their  surveys,  by  the  known  rules,  laws  and  customs  of  this  State,  in  regard  to 
such  business,  in  so  far  as  the  same  may  be  made  to  consist  with  this  law,  the 
revolution  in  government,  and  the  true  interest  of  the  republic,  as  shall  from 
tiriie  to  time  be  expressed  by  its  legislature  or  executive  body. — Act  of  1783 ; 
JPrin.  Dig.  526. 

6.  Where  it  shall  appear  that  any  surveyor  has  knowingly  run  across  an- 
other's line,  or  surveyed  land  before  surveyed,  the  last-mentioned  survey  shall 
be  deemed  null  and  void,  and  such  surveyor  liable  to  a  fine  of  fifty  pounds  for 
every  offence,  to  be  recovered  by  action  of  debt  in  the  superior  court  of  the 
county  where  the  said  land  shall  lie,  one-half  whereof  shall  go  to  the  party  who 
shall  inform  and  sue  for  the  same,  and  the  other  half  to  be  paid  into  the  public 
treasury. — Act  of  1785  ;  Pri7t.  Dig.  532. 

7.  A  county  surveyor  shall  be  appointed  for  each  county,  who  shall  have 
the  power  of  appointing  assistant  surveyors  not  exceeding  six  in  number,  in 
each  county.  And  the  said  surveyors  are  required  distinctly  to  mark  the  lines 
round  each  and  every  tract  which  shall  be  by  them  surveyed,  and  make  at 
least  two  stations  on  each  line,  except  such  lines  as  are  marked  by  natural 
boundaries. — Act  of  1784  ;  Frin.  Dig.  529. 

12.  The  county  surveyors  of  each  county  are  hereby  authorised  and  required 
to  ascertain  and  run  their  respective  county  lines,  according  to  the  constitution 
and  laws  of  this  State,  except  such  as  are  already  ascertained,  the  expense 
whereof  shall  be  equally  borne  and  discharged  by  the  two  counties  whose 
division  line  it  is. — Act  of  1785  ;  Drin.  Dig.  534. 

4.  No  plat  of  any  survey  shall  hereafter  be  allowed  to  pass  the  office  of  the 
surveyor-general,  or  any  county  surveyor,  -which  does  not  clearly  set  forth  the 
beginning  corner  of  such  survey. — Act  of  1789  ;  Frin.  Dig.  535. 

3.  And  in  all  surveys  that  may  or  shall  hereafter  be  made  within  the  tem- 
porary line  of  this  State,  the  name  or  names  of  the  surveyor  and  chain-carriers 
shall  be  annexed  to  each  plat. — Act  of  1787  ;  Frin.  Dig.  535. 

That  from  and  after  the  passage  of  this  act,  county  surveyors,  when  called 
on  to  admeasure  and  lay  off  dower,  or  divide  lands  held  in  common  or  joint 
tenancy,  shall  be,  and  they  are  hereby,  authorised  and  empowered  to  adminis- 
ter the  oaths  prescribed  by  law  in  such  cases. — Act  of  1838  ;  pamp.  p.  81. 

1.  No  collector,  sheriff,  coroner,  clerk  of  the  superior  coi^t,  clerk  of  the 
inferior  court,  or  any  other  person  who  is  or  may  be  a  holder  of  public  moneys, 
and  elected  to  any  office,  shall  be  commissioned  by  the  governor,  or  be  quali- 
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fied  by  any  judge,  justice  of  the  inferior  court,  or  justice  of  the  peace,  until  he 
shall  produce  to  his  excellency  the  governor,  and  also  the  judge  or  justice  of 
the  inferior  court,  or  justice  of  the  peace  before  whom  he  appears  to  be  quali- 
fied, a  certificate  from  the  treasurer  of  the  State^  countersigned  by  the  comp- 
troller-general, certifying  that  he  has  accounted  for  and  paid  into  the  treasury 
all  sums  for  which  he  is  accountable  and  liable ;  which  certificate  shall  in 
each  and  every  case  accompany  the  dedimus  potestatem. — Act  of  1823; 
Frin.  Dig.  183. 

Treasurer  and  Comptroller's  Certificates, 

TREASURY   DEPARTMENT,  GEORGIA. 

MiLLEDGEViLLE,  January  9,  1846. 

I  certify  that  the  books  of  this  Office  exhibit  no  account  against 
{here  insert  the  name  or  names  of  the  officer  or  officers  about  to  be  com- 
missioned^ as  a  collector  or  holder  of  public  moneys. 

W.  H.  Mitchell,  Treasurer, 

COMPTROLLER  GENERAL'S  OFFICE. 

MiLLEDGEViLLE,  January  9,  1846. 
I  certify  that  the  books  of  this  Office   exhibit  no  account  against 
{here  insert  the  name  or  names  of  the  officer  or  officers  about  to  he  com- 
Tuissioned^)  as  a  collector  or  receiver  of  public  moneys. 

D.  E.  BoTHWELL,  Co7np,  Gen. 


1 .  That  from  and  immediately  after  the  passing  of  this  act,  it  shall  be  the 
duty  of  the  clerks  of  the  courts  of  ordinary,  in  each  county  respectively,  to 
enter  and  register  in  a  book,  to  be  kept  for  that  purpose,  the  names  of  all  per- 
sons who  may  report  themselves  to  him  or  who  may  be  reported  by  their 
parents  or  guardians,  as  w^cll  as  all  those  who  may  be  hereafter  born  within 
the  said  county,  and  who  may  be  reported  as  aforesaid,  upon  due  proof  being 
made  by  affidavit  or  oath  to  the  said  clerk  of  the  said  birth ;  and  that  the  said 
clerk  shall  be  entitled  to  take  and  receive  for  each  registrv  which  he  shall  be 
called  on  to  make,  the  sum  of  twenty-five  cents. 

Parent's  Oath, 

You  do  solemnly  swear,  (or  affirm,  as  the  case  naay  be,)  that  the 
child,  named  John  Doe,  which  you  now  report  for  registry,  was  born 
on  the  first  day  of  April,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty -six,  in  the  county  of  Houston,  in  the  State  of  Georgia :  so 
help  you  God. 

Certificate  of  Birth, 

STATE  OF  GEORGIA— HO  ZJSTOA^  COUNTY. 
ClerPs  Office,   Court  of  Ordinary,  May  1,  1846. 

John  Doe,  born  on  the  ^r^^  day  of  April,  eighteen  hundred  and 
forty-six;  in  the  county  of  Houston,  State  of  Georgia;  registered  upon 
the  oath  of  William  Doe,  his  father, 

A  true  extract  from  the  registry  book  of  births ;  given  under  my  hand  and 
seal  of  office. 

Bryant  B.  Legget,  C.  C.  0.  [L.  S.l 

2.  The  parents  or  guardians  of  children  now  in  life,  or  who  may  be  here- 
after born,  may,  upon  application  to  the  clerk  of  the  court  of  ordinary  aforesaid, 
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and  upon  payment  of  the  aforesaid  sum  to  the  said  clerk,  require  him  to  enter 
the  name  of  the  said  child,  with  the  time  and  place  of  his  or  her  birth. 

3.  The  said  clerk  shall  forfeit  and  pay  the  sum  of  five  dollars  for  each  and 
every  refusal  to  enter  the  said  births  as  aforesaid,  upon  such  application  as 
aforesaid  being  made. 

4.  The  said  entry  so  as  aforesaid  made,  shall  be  received  and  held  as  evi- 
dence of  the  birth  and  age  of  such  person  or  persons  as  it  purports  to  represent 
in  any  court  of  law  or  equity  in  this  State,  by  the  production  either  of  the 
original  book  of  entry,  or  of  the  certificate  of  the  same,  under  the  hand  and 
seal  of  the  said  clerk ;  and  for  which  certificate  the  said  clerk  shall  receive 
twenty-five  cents.— J. ci  of  1823  ;  Prin.  Dig.  182. 


Jurors, 


38.  All  free  w^hite  male  citizens  above  the  age  of  twenty-one  years,  and 
under  sixty  years,  are  declared  to  be  qualified  and  liable  to  serve  as  petit 
jurors  for  the  trial  of  all  civil  causes  for  recovery  of  debts  or  damages,  to  any 
amount  whatsoever ;  but  no  person  shall  be  capable  to  be  of  a  jury  for  the  trial 
of  treason,  felony,  breach  of  the  peace,  or  any  other  cause  of  a  criminal  nature, 
or  of  any  estate  of  freehold,  or  of  the  right  or  title  to  any  lands  or  tenements, 
in  any  court  of  record  within  this  State,  who  shall  not  be  qualified  to  vote  at 
elections  for  members  of  the  legislature ;  and  if  any  person  not  qualified  as 
aforesaid,  shall  be  returned  on  any  jury,  he  shall  be  discharged  on  the  challenge 
and  proof  thereof,  of  either  of  the  parties  to  such  suit,  or  on  his  own  oath,  of 
the  truth  thereof :  Provided^  that  no  exception  against  any  juror,  on  account 
of  his  qualification,  shall  be  allowed  after  he  is  sworn. 

42.  The  clerk  of  the  court  shall  annex  a  pannel  of  the  jury,  containing  the 
names  of  the  persons  drawn  to  serve  on  the  grand  inquest,  exactly  transcribed 
from  the  minute-book  to  the  precept  for  summoning  such  grand  jury  ;  and  shall 
also  annex  another  pannel  containing  the  names  of  the  persons  drawn  as  petit 
jurors  for  the  trial  of  civil  and  criminal  cases,  exactly  transcribed  as  aforesaid, 
to  the  precept  for  summoning  the  petit  jurors,  in  the  mandatory  part  of#w^hich 
precept  shall  be  written  the  words  following,  viz  :  "  The  several  persons  named 
in  the  pannel  hereunto  annexed,"  which  precept,  with  the  several  pannels 
annexed  as  aforesaid,  shall  be  delivered  by  the  clerk  of  the  court  within  three 
days  after  the  drawing  of  such  juries  as  aforesaid,  to  the  sherifi"  of  the  county 
or  his  deputy. 

Precept  for  Summofiing  Grand  Jurors, 

STATE  OF  GEORGIA,  i  To  William  Harriston,  sheriff  of  said  county  : 
Hoioston  County.  y  You  are  hereby  commanded  and  required,  to 
summon  the  several  persons  named  in  the  pannel  hereunto  annexed,  to 
be  and  appear,  at  the  superior  court,  to  be  holden  in  and  for  said 
county  of  Houston,  on  the  fourth  Monday  in  October  next,  by  ten 
o'clock  in  the  forenoon  of  that  day,  then  and  there  to  be  sworn,  as 
Grand  and  Special  Jurors,  to  serve  during  the  October  term  of  said 
court,  in  the  year  of  our  Lord,  eighteen  hundred  dnid  forty -six  ;  and 
this,  said  jurors,  nor  either  of  them,  may  omit,  under  the  penalty  of 
forty  dollars,  they  having  been  drawn  as  jurors,  as  aforesaid,  according" 
to  law ;  and  have  you  then  and  there  this  precept. 

Witness,  the  honorable  Walter  Means,  one  of  the  judges  of  the  supe- 
rior courts,  this  April  1^  1846.  James  Holdfast,  C.  S.  C, 


\ 


472  COUNTY  OFFICERS,  RECORDS  AND  FUNDS. 

List  of  Grand  Jurors, 

1.  Robert  B.  Flinty  3.  Isaac  Hill, 

2,  JYathan  Lewis,  Sj-c,  4.  William  Thompson,  Sfc* 
A  true  extract  from  the  minutes  of  said  courts  this  May  1,  1846. 

James  Holdfast,  C.  S.  C. 

^jrNoTE. — A  similar  venire  facias  must  be  made  out  for  petit  jurors,  and  for  jurors  for  the 
inferior  court. 

43.  The  sheriff  or  his  lawful  deputy  for  the  time  being,  upon  the  receipt  of 
any  precept  for  summoning  grand  or  petit  jurors,  shall  cause  the  several  per- 
sons whose  names  are  written  in  the  pannel  thereunto  annexed,  to  be  served 
with  a  summons,  at  least  ten  days  before  the  sitting  of  the  court,  for  which 
they  are  drawn  and  empanneled ;  which  summons  shall  be  in  the  following 
words,  or  words  to  that  effect :  "  By  virtue  of  the  precept  to  me  directed,  you 
are  hereby  commanded  to  appear  before  the  judge  of  the  superior  court,  at  the 

next  superior  court  to  be  held  at  the  court-house  in  and  for  the  county  of — , 

on  the day  of ,  at  ten  o'clock  in  the  forenoon  of  that  day,  to  be  sworn 

on  the  grand  jury  (or  as  a  juror  for  the  trial  of  civil  and  criminal  causes  then 
and  there  depending,  as  the  case  may  be  ;")  which  shall  be  signed  by  the  sheriff 
or  his  lawful  deputy  for  the  time  being  ;  which  sheriff  or  lawful  deputy  afore- 
said, shall  make  return  of  all  such  precepts,  in  each  of  which  he  shall  set  forth 
the  names  of  all  such  persons  as  shall  have  been  summoned  by  virtue  of  such 
writs  or  precepts,  and  the  time  when  they  were  summoned,  and  also  the  names 
of  the  persons  whom  he  may  not  have  summoned,  together  with  the  reasons 
why  they  were  not  summoned,  on  pain  of  being  fined  by  the  court. 

44.  The  clerk  of  the  court  shall  make  due  entry  in  the  minute-book  of  such 
court  of  the  appearance  of  all  jurors,  and  shall  likewise  enter  and  make  report 
of  the  names  of  all  such  as  shall  make  default  in  appearing;  that  if  any  per- 
son who  shall  be  drawn,  empanneled,  summoned  and  returned,  to  serve  as 
jurors  at  any  court  as  aforesaid,  shall  neglect  or  refuse  to  appear,  or  after  ap- 
pearance shall  refuse  to  serve,  or  shall  absent  himself  without  leave  of  the  court, 
then  and  in  that  case,  it  shall  be  lawful  for  the  court  to  fine  such  person,  if  a 
petit  juror,  in  a  sum  not  exceeding  twenty  dollars,  and  if  a  grand  juror,  in  a 
sum  not  exceeding  forty  dollars,  unless  such  juror  shall  show^  good  and  suffi- 
cient cause  of  excuse,  to  be  made  on  oath  before  any  justice  of  the  peace,  and 
filed  in  the  clerk's  office  of  such  court,  within  thirty  days  after  opening  the 
said  court:  the  merits  of  which  excuse  shall  be  determined  by  the  next 
succeeding  court ;  and  when  from  challenge  or  otherwise  there  shall  not  be 
sufficient  number  of  jurors  to  determine  any  civil  or  criminal  cause,  the  court 
may  order  the  sheriff  or  his  deputy  to  summon  by-standers  or  others,  qualified 
as  hereinbefore  required,  for  the  trial  of  such  cause  or  causes,  sufficient  to 
complete  the  pannel ;  and  when  the  sheriff  or  his  deputy  are  disqualified  from 
acting  in  the  manner  herein  expressed,  jurors  shall  be  summoned  by  the  coix>- 
ner,  or  such  other  disinterested  person  as  the  court  may  appoint. 

Defaulting  Juror's  Affidavit, 
STATE  OF  GEORGLi,  ^      j^  person  appeared  before  me,  James  Mack,  a 

Houston.  County.  ^  justice  of  the  peace ^  in  and  for  said  county,  John 
Doe,  who  being  sworn,  saith  that  he  was  summoned  to  attend  the  su- 
perior court  as  a  grand  juror  at  the  October  term,  last  past ;  that  he 
made  default  and  did  not  attend  said  court,  at  said  term,  for  which  de- 
fault he  has  been  fined  ;  that  his  reason  for  not  attending  said  court, 
and  serving  as  a  juror  was,  that  he  was  sick,  and  thereby  entirely  un- 
able to  attend. 
Sworn  to  and  subscribed,  before  ^ 

me,  this  JVov.  1,  1S46.         \  JOHN  DOE. 

James  Mack,  /.  P.  J 
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Oath  of  Petit  Jury. 

45.  The  oath  to  be  administered  to  petit  jurors  in  civil  cases  shall  be  in  the 
form  following :  "  You,  A  B,  shall  well  and  truly  try  the  cause  depending  be- 
tween the  parties  at  variance,  and  a  true  verdict  give  according  to  evidence : 
so  help  you  God.— ^c^  of  1799  ;  Prin  Dig.  430. 

1.  It  shall  be  the  duty  of  the  justices  of  the  inferior  courts  of  each  county, 
together  with  the  sherift'and  clerk,  or  a  majority  of  them,  to  convene  at  the 
court-house  of  the  respective  counties,  on  the  first  Monday  in  June  next,  and 
biennially  on  the  first  Monday  in  June  thereafter,  whose  duty  it  shall  be  to 
select  from  the  books  of  the  receiver  of  tax  returns,  for  their  respective  coun- 
ties, tit  and  proper  persons  to  serve  as  grand  jurors  ;  and  shall  make  a  list  of 
persons  so  selected,  and  transmit  it  under  their  hands  to  the  next  superior 
court  of  their  respective  counties  ;  and  it  shall  be  the  duty  of  the  judge  then 
presiding,  to  cause  the  clerk  of  the  said  superior  court  to  make  out  tickets, 
with  the  names  of  the  persons  so  selected,  which  tickets  shall  be  put  in  a  box 
to  be  provided  by  the  clerk  at  the  public  expense,  which  said  box  shall  have 
two  apartments,  marked  number  one  and  two  ;  and  the  clerks  of  said  courts 
shall,  immediately  after  receiving  such  lists,  fairly  enter  the  same  in  a  book 
for  that  purpose,  to  be  provided  at  his  own  expense,  distinguishing  in  separate 
columns  the  persons  liable  to  serve  as  grand  jurors,  and  those  for  the  trial  of 
civil  and  criminal  causes,  as  pointed  out  by  law ;  which  said  box  shall  be 
locked  and  sealed  up  by  the  judge,  and  placed  in  the  care  of  the  clerk,  and  the 
key  in  the  care  of  the  sheriff,  and  no  grand  jury  shall  he  drawn  and.  empanneled 
but  in  the  presence  of  the  judge  in  open  court,  nor  shall  any  clerk  of  the  court, 
or  other  person  having  the  custody  of  the  jury-box,  presume,  on  any  pretence 
whatever,  to  open  the  said  jury-box,  transpose,  or  alter  the  names,  except  it  be 
by  the  direction  of  the  judge  in  open  court,  attending  for  the  purpose  of  draw- 
ing jurors,  under  the  penalty  of  being  dealt  with  in  the  manner  pointed  out  by 
law  for  malpractice  in  office. 

2.  The  said  judge,  in  open  court,  shall  unlock  and  break  the  seal,  and  cause 
to  be  drawn  out  of  the  apartment  of  the  said  box,  marked  number  one,  not 
less  than  twenty-three,  nor  more  than  thirty-six  names,  to  serve  as  grand 
jurors,  which  names,  so  drawn  out,  shall,  after  an  account  is  taken  of  them,  at 
each  time  of  drawing,  be  carefully  deposited  in  the  other  apartment  of  such 
box,  marked  number  two  ;  and  when  all  the  names  shall  be  drawn  out  of  the 
apartment  number  one,  as  aforesaid,  they  shall  then  commence  drawing  from 
the  apartment  number  two,  and  return  them  into  nun^er  one,  and  so  on  alter- 
nately ;  but  no  name  so  deposited,  shall,  on  any  pretence  whatever,  be  de- 
stroyed, except  it  is  within  the  knowledge  of  the  judge  that  the  said  juror  is 
either  dead,  removed  out  of  the  county,  or  otherwise  disqualified  by  law,  or 
the  sheriff  certify  the  same. 

3.  If  it  shall  so  happen,  that  there  should  be  a  failure  of  the  court,  in  con- 
sequence of  the  non-attendance  of  the  judge,  then,  and  in  that  case,  the  jurors 
being  summoned,  shall  stand  over  to  the  next  succeeding  term,  in  the  same 
manner  as  suitors  and  witnesses  do  in  like  cases :  Provided  always,  that  if  the 
said  justices,  sheriff,  and  clerk  aforesaid,  shall  fail  to  make  such  selection 
on  the  day  aforesaid,  that  then  it  shall  be  the  duty  of  the  said  justices, 
sheriff  and  clerk  aforesaid,  or  a  majority  of  them,  to  make  such  selection  at 
or  before  the  next  superior  court  thereafter,  which  shall  be  held  in  their 
respective  counties. — Act  of  1805 ;  Prin.  Dig.  433. 

2.  The  judges  of  the  superior  courts,  the  justices  of  the  inferior  courts,  and 
justices  of  the  peace,  are  hereby  authorised,  on  apphcation,  to  excuse  them 
(ordained  ministers  of  the  Gospel)  from  service  on  the  juries  of  their  different 
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courts,  the  application  to  be  made  in  writing  or  otherwise. — Act  q/ 1809 ; 
Prin.  Dig.  434. 

1.  From  and  after  the  passing  of  this  act,  that  it  shall  be  lawful  in  all 
cases  where  it  happens  that  the  justices  of  any  inferior  court,  at  the  regular 
term  of  said  court,  shall  omit  drawing  a  jury  to  serve  at  the  succeeding  court, 
that  the  justices  of  said  court,  or  any  three  of  them,  with  the  sheriff  and 
clerk,  meet  at  the  place  of  holding  such  court  at  least  forty  days  previous 
to  the  sitting  of  said  court,  and  draw  a  jury  under  the  same  regulation  that 
they  ought  to  have  done  in  term  time. 

2.  When  any  inferior  court  in  this  State,  at  the  regular  term  of  said  court, 
have  omitted  drawing  a  jury  to  serve  at  the  next  court,  that  they  shall, 
after  the  passing  of  this  act,  be  authorised  to  draw  a  jury  at  any  time,  under 
the  same  regulations  as  in  the  preceding  section,  and  that  the  said  clerk  of 
the  inferior  court  shall,  immediately  after  the  drawing  of  said  jury,  as  herein 
provided,  make  out  a  list  of  the  jury  so  drawn,  and  place  the  same  in  the  hands 
of  the  sheriff  or  deput}^,  who  shall  proceed  immediately  after  receiving,  the 
same  to  summon  the  jury  so  drawn,  in  the  same  manner  as  if  they  had  been 
drawn  at  the  regular  term  of  said  court ;  and  the  said  jurors  so  drawn  and 
summoned,  shall  be  bound  and  liable  to  serve  in  the  same  manner  and  under 
the  same  penalties  as  if  drawn  at  the  regular  term  of  said  court,  any  law  to 
the  contrary  notwithstanding. — Act  of  1820  ;  Prin.  Dig.  443. 

The  justices  of  the  inferior  courts  for  the  several  counties  in  this  State,  or  a 
majority  of  them,  together  with  the  sheriff  and  clerk  of  the  superior  court,  in 
any  of  their  several  counties,  be,  and  they  are  hereby  authorised  and  required, 
in  all  cases  where  there  shall  or  may  have  been  a  failure  of  the  judges  of  the 
superior  courts,  in  drawing  grand  and  petit  jurors  agreeably  to  law,  to  assemble 
at  the  court-house  in  their  several  counties,  at  any  time  which  shall  be  to  them 
convenient,  and  proceed  to  open  their  jury-boxes,  and  draw  from  said  boxes  a 
sufficient  number  of  names  to  serve  as  grand  and  petit  jurors,  for  their  or  either 
of  their  said  counties,  at  their  next  then  depending  superior  courts  ;  and  the 
jury  being  so  drawn,  the  said  box  or  boxes  again  to  seal  and  deliver,  together 
with  the  keys,  to  the  proper  officer.  Provided^  that  said  assemblage  and 
drawing  shall  be  at  least  sixty  days  previous  to  the  commencement  of  the 
superior  court  at  which  said  jurors  shall  be  liable  to  serve. — Act  of  1815  ; 
Prin.  Dig.  441. 

The  keepers  and  the  guard  of  the  penitentiary,  shall  be  exempt  from  obli- 
gation to  serve  on  juries  or  patrols. — Prin.  Dig.  676. 


1.  From  and  immediately  after  the  passage  of  this  act,  when  any  office  of 
sheriff,  clerk  of  the  superior  or  inferior  court,  tax  collector,  or  receiver  of  tax 
returns  in  any  of  the  counties  of  this  State,  may  become  vacant  by  death, 
resignation,  or  otherwise,  it  shall  be  the  duty  of  the  justices  of  the  inferior 
court,  or  any  two  or  more  of  them,  to  give  notice  at  the  door  of  the  court- 
house, and  at  three  or  more  of  the  most  public  places  of  said  county,  within 
which  such  vacancy  may  happen,  twenty  days  previous  to  said  election,  for 
filling  said  vacancy  ;  which  said  vacancy  shall  be  filled  by  persons  entitled  to 
vote  for  members  of  the  legislature  of  said  county ;  and  the  person  so  elected 
shall  be  commissioned  by  the  governor,  in  conformity  with  the  laws  now  in 
force  in  this  State  on  that  subject ;  and  the  person  so  chosen  shall  continue  in 
office  no  longer  than  his  predecessor  would  have  done. 

2.  When  any  two  or  more  candidates  for  any  of  the  aforesaid  offices,  may 
have  the  highest  and  an  equal  number  of  votes,  the  presiding  justices  or  super- 
intendents at  said  elections,  shall  certify  the  same  to  the  justices  of  the  inferior 
court  of  the  county  wherfe  such  election  may  be  held,  whose  duty  it  shall  be 
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forthwith  to  advertise  another  election,  giving  notice  as  prescribed  in  the  first 
section  of  this  act. 

3.  In  the  interim,  from  the  time  said  vacancy  may  happen,  up  to  the  time  a 
successor  may  be  elected  and  qualified,  according  to  the  foregoing  provisions, 
(in  cases  where  it  may  be  necessary,)  the  justices  of  the  inferior  court  of  the 
county  where  said  vacancy  may  happen,  is  hereby  authorised  to  attend  at  the 
court-house  of  said  county,  and  appoint  some  fit  and  proper  person  to  discharge 
the  duties  of  said  office,  until  such  vacancy  may  be  filled  according  to  the 
foregoing  provisions,  who  shall  be  compelled  to  give  bond  and  security,  and 
take  the  usual  oath. — Act  of  1826  ;  frin.  Dig.  186. 


CHAPTER     XXXIV. 
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Sheriffs  shall  be  appointed  in  such  manner  as  the  general  assembly  may  by 
law  direct,  and  shall  hold  their  appointments  for  the  term  of  two  years,  unless 
sooner  removed  by  sentence  on  impeachment,  or  by  the  governor,  on  the  ad- 
dress of  two-thirds  of  the  justices  of  the  inferior  court,  and  of  the  peace,  in  the 
county ;  but  no  person  shall  be  twice  elected  sheriff  within  any  term  of  four 
years  ;  and  no  county  officer  after  the  next  election  shall  be  chosen  at  the  time 
of  electing  a  senator  or  representative. — Prin.  Dig.  911. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  and  special  commis- 
sion, he  is  the  first  man  in  the  county,  and  superior  in  rank  to  any  nobleman 
therein,  during  his  office.  He  may  apprehend,  and  commit  to  prison^  all  per- 
sons who  break  the  peace,  or  attempt  to  break  it,  and  may  hind  any  one  in  a 
recognizance  to  keep  the  king's  peace.  He  may,  and  is  bound  ex  officio  to  pur- 
sue and  take  all  traitors,  murderers,  felons,  and  other  mis-doers,  and  commit 
them  to  jail.,  for  safe  custody.  He  is  also,  to  defend  his  country  against  any  of 
the  king's  enemies  when  they  come  into  the  land  ;  and  for  this  purpose,  as 
well  as  for  keeping"  the ,  peace  and  pursuing  felons,  he  may  command  all  the 
people  of  his  county  to  attend  him;  which  is  called  the  posse  comitatus,  or 
power  of  the  county ;  and  this  summons  every  person  above  fifteen  years  old, 
and  under  the  degree  of  a  peer,  is  bound  to  attend  upon  warning,  under  pain  of 
fine  and  imprisonment.  But  though  the  sheriff  is  thus  the  principal  conserva- 
tor of  the  peace  in  his  county,  yet  by  the  express  directions  of  the  great  char- 
ter, he  together  with  the  constable,  coroner,  and  certain  other  officers  of  the 
king,  are  forbidden  to  hold  any  pleas  of  the  crown,  or,  in  other  words,  to  try 
any  criminal  offence  ;  for  it  would  be  highly  unbecoming,  that  the  executioners 
of  justice  should  be  also  the  judges  ;  should  impose,  as  well  as  levy,  fines  and 
amercements ;  should  one  day  condemn  a  man  to  death,  and  personally  exe- 
cute him  the  next.     Neither  may  he  act  as  an  ordinary  justice  of  the  peace, 
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during  the  time  of  his  office  :  for  this  would  be  equally  inconsistent ;  he  being 
in  many  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity,  the  sheriff  is  bound  to  execute  all  process  issuing 
from  the  king's  courts  of  justice.  In  the  commencement  of  civil  causes,  he  is  to 
serve  the  writ,  to  arrest,  and  to  take  bail ;  when  the  cause  comes  to  trial,  he 
must  summon  and  return  the  jury;  when  it  is  determined,  he  must  see  the 
judgment  of  the  court  carried  into  execution.  In  criminal  matters,  he  also  ar- 
rests and  imprisons,  he  returns  the  jury,  he  has  the  custody  of  the  delinquent, 
and  he  executes  the  sentence  of  the  court,  though  it  extend  to  death  itself. — 
1  Blac.  Com,  344. 

A  sheriff  is  liable  if  he  refuses  or  neglects  to  make  service,  or  fails  to  make 
service  of  any  process,  either  mesne  or  final.  If  he  should  refuse  or  neglect 
on  an  attachment,  to  take  the  estate  or  body  of  the  defendant,  when  in  his 
power,  or  should  not  take  sufficient  estate  to  answer  the  debt,  when  it  could 
be  had,  or  should  take  insufficient  bail,  he  would  be  answerable  for  damages, 
to  the  party  injured.  If  Jie  should  neglect  to  levy  an  execution  on  the  personal 
estate  of  the  debtor,  if  it  can  be  had,  or  on  his  body,  if  in  his  power,  he  will  be 
responsible  for  the  debt.  If,  instead  of  le^'^'ing  an  attachment  or  execution  on 
'personal  estate,  when  it  can  be  had,  he  levies  on  the  body  of  the  debtor,  in 
consequence  of  which  the  debt  is  lost,  he  would  be  liable  for  the  debt.  If  he 
makes  return  of  nulla  bona  or  non  est  inventus^  when  the  body  or  goods  can 
be  found,  he  is  liable  for  such  false  return.  If  he  receives  the  money  on 
an  execution,  and  fails  to  pay  it  over  to  the  creditor,  he  is  liable  to  pay  the 
money,  {and  by  the  statute  is  liable  to  pay  two  per  cent,  per  month,)  during  the 
time  he  detains  the  money,  after  the  demand.  If  he  should  send  notice  to  a 
debtor  against  whom  he  has  an  execution,  to  give  him  an  opportunity  to  avoid 
him,  and  then  returns  non  est  inventus,  he  would  be  liable  for  such  false  return. 
If  two  executions,  bearing  the  same  date,  are  delivered  to  him  on  the  same 
day,  he  is  bound  first  to  execute  the  one  first  delivered  to  him,  and  if  he  should  first 
execute  that  which  was  last  delivered,  he  will  be  liable  to  the  creditor  in  the  exe- 
cution first  delivered. 

If  the  sheriff  refuses  to  deliver  the  bail  bond  to  the  plaintiff  or  creditor,  or 
takes  insufficient  bail,  he  renders  himself  liable  ;  but  if  the  bail  was  apparently 
good  at  the  time  of  taking  it,  he  will  not  be  liable. 

Where  the  sheriff  has  reason  to  doubt  whether  the  goods  are  the  property  of 
the  debtor,  he  may  insist  upon  the  creditor's  showing  them  to  him,  and  also  to 
indemnify  him  for  taking  the  goods  on  attachment  or  execution,  if  they  should 
prove  to  be  the  property  of  another  ;  the  law,  however,  implies  a  promise  of 
indemnity,  on  the  part  of  the  creditor,  where  he  directs  the  officer  to  make  a 
levy.  But  if  the  officer,  without  making  such  claim,  undertakes  to  execute 
the  precept  as  well  as  he  can,  he  is  answerable  for  not  attaching  the  debtor's 
goods,  when  in  his  power,  if  the  creditor  be  injured  by  his  neglect. 

If  the  goods  of  a  stranger  are  in  possession  of  a  debtor,  and  so  mixed  with 
the  debtor's  goods  that  the  officer,  on  due  inquiry,  cannot  distinguish  them, 
the  owner  can  maintain  no  action  against  the  officer  for  taking  them,  until  no- 
tice and  a  demand  of  his  goods,  and  a  refusal  or  delay  to  deliver  them. 

An  escape  is  where  a  person  who  has  been  dul}'  arrested  or  imprisoned  is  suf- 
fered to  go  at  large.  Escapes  are  voluntary  or  negligent.  A  voluntary  escape  is 
where  the  prisoner  is  permitted  to  go  at  large,  by  the  license  or  consent  of  the 
sheriff.  A  negligent  escape  is  where  the  prisoner  goes  at  large,  by  the  care- 
lessness or  negligence  of  the  sheriff,  without  license  or  consent.  The  liability 
of  the  sheriff  is  different,  where  it  is  on  mesne  or  final  process,  and  where  it  is 
negligent  or  voluntary. 

In  case  of  mesne  process,  whether  the  escape  be  voluntary  or  negligent,  the 
sheriff  is  not  liable,  if  he  makes  due  return  of  the  writ,  and  brings  the  defend- 
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ant  into  court  to  answer  to  the  suit,  or  to  respond  final  judgment ;  for  he  may- 
be considered  as  his  bail,  and  the  plaintiff  has  a  right  only  to  the  body,  to  an- 
swer his  demand ;  but  if  the  body  should  not  be  forthcoming,  the  sheriff  would 
be  liable.  In  such  case,  however,  it  is  necessary^hat  the  plaintiff  should  prove 
a  debt  against  the  person  escaping,  or  he  would  not  be  entitled  to  recover  even 
nominal  damages  ;  and  for  such  purpose,  the  admission  of  such  party  would  be 
good  evidence  against  the  sheriff,  on  the  principle  that  it  would  have  been  good 
evidence  against  the  party  himself. 

In  the  case  of  final  process  or  execution,  if  the  sheriff  suffers  a  voluntary 
escape,  though  for  ever  so  short  a  time,  he  becomes  liable  to  the  payment  of 
the  debt,  and  can  never  retake  the  prisoner,  or  maintain  any  action  against  him 
to  recover  the  money  he  is  obliged  to  pay ;  but  the  creditor  may  enforce  his 
demand  against  the  party  escaping  as  well  as  against  the  sheriff.  If  the  pro- 
cess or  execution  be  void,  as  issuing  from  a  court  having  no  jurisdiction,  it 
will  not  be  an  escape  to  suffer  the  prisoner  to  go  at  large ;  but  if  it  be  only 
erroneous,  the  court  having  jurisdiction,  the  sheriff  can  take  no  advantage 
of  it. 

Where  there  is  a  negligent  escape  on  final  process,  if  the  sheriff  shall  retake 
the  prisoner  on  fresh  suit,  before  action  brought,  he  is  not  liable  ;  otherwise 
he  will  be.  Though  the  prisoner  may  have  been  out  of  sight  for  a  day  and  a 
night,  or  have  fled  into  another  county,  yet  the  recaption  before  action,  may 
be  considered  on  fresh  suit,  and  the  sheriff  will  be  excused.  So  he  can  main- 
tain a  suit  against  the  party  thus  escaping. 

When  a  person  has  been  taken  on  execution,  it  is  an  escape  in  the  sheriff 
when  he  is  at  large :  as  where,  after  an  arrest,  on  execution,  the  sheriff  per- 
mitted the  prisoner  to  go  with  a  follower  to  his  own  house,  to  settle  his  affairs, 
and  who  was  afterwards  seen  riding  in  a  carriage  attended  by  the  same  person, 
this  was  held  to  be  an  escape. 

It  is  said,  if  the  sheriff  has  an  opportunity  to  levy  the  execution  at  any  early 
stage  of  it,  and  neglects,  and  the  debtor  fails,  in  consequence  of  which  the 
debt  is  lost,  the  sheriff  is  liable. 

When  the  sheriff'levies  an  execution  on  the  body  of  the  debtor,  and  he 
escapes,  and  is  not  retaken  in  the  life  of  the  execution,  the  sheriff  is  liable  to 
the  whole  amount  of  the  execution. 

If  the  sheriff  should  appoint  an  imprisoned  debtor  to  be  gaoler,  it  would  be 
a  voluntary  escape. 

In  England  the  sheriff  is  liable  for  all  escapes  from  prison,  except  in  case 
of  the  act  of  God  and  the  king's  enemies. 

Every  sheriff,  on  being  appointed  to  office,  is  bound  to  take  notice  of  all  the 
prisoners,  committed  in  the  time  of  his  predecessor,  then  in  custody.  And 
no  sheriff  is  liable  for  an  escape,  unless  the  person  escaping  has  been  in  the 
actual  custody  of  himself  or  some  of  his  officers. 

Rescue  is  where  a  person  is  liberated  by  force,  when  he  has  been  duly  ar- 
rested or  imprisoned.  Where  the  sheriff  has  arrested  a  person  on  mesne  pro- 
cess, and  is  carrying  him  to  prison,  if  he  is  rescued,  he  may  return  the  rescue, 
and  is  not  liable  :  for  as  he  is  bound  to  arrest  the  person  against  whom  he  has 
process,  whenever  he  meets  him,  or  he  is  pointed  out  to  him,  and  as  he  cannot 
be  supposed  always  to  have  the  posse  comitatus  with  him,  it  would  be  unrea- 
sonable to  make  him  liable :  but  if  a  debtor  is  once  within  the  walls  of  a 
prison,  or  is  arrested  on  final  process,  and  is  rescued,  the  sheriff  is  in  all  cases 
liable  :  for  it  will  be  considered,  that  he  had  time  to  raise  the  posse  comitatus : 
unless  the  rescue  was  effected  by  public  enemies,  or  the  escape  occasioned  by 
fire.  But  if  a  party  of  rebels  or  traitors  break  the  prison,  and  let  the  prisoners 
go  at  large,  the  sheriff  is  liable  ;  for  he  may  command  the  posse  comitatus^  and 
no  power  shall  be  considered  greater  than  that,  except  common  enemies  5  be* 
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sides  he  may  have  a  remedy  against  the  one,  and  not  against  the  other.  The 
party  at  whose  suit  the  arrest  was  made,  can  maintain  an  action  against  the 
rescuers,  as  well  as  the  shei;jiF,  and  the  sheriff  can  maintain  an  action  against 
.the  rescuers.  In  the  case  of  rescue  on  mesne  process,  the  party  has  his 
remedy  against  the  rescuers  only.  Where  goods  have  been  taken  on  execu- 
tion, the  sheriff  cannot  return  a  rescue :  for  he  becomes  liable  though  the 
goods  were  rescued  out  of  his  hands. — 1  Swifi''s  Dig.  542. 

And  forasmuch  as  the  peace  of  this  realm  hath  been  evil  observed  heretofore 
for  lack  of  quick  and  fresh  suit  making  after  felons  in  due  manner,  and  namely 
because  of  franchises,  v/here  felons  are  received ;  it  is  provided,  that  all 
generally  be  ready  and  appareled,  at  the  commandment  and  summons  of 
sheriffs,  and  at  the  cry  of  the  country  to  sue  and  arrest  felons,  when  any  need 
is,  as  well  within  franchises  as  without ;  and  they  that  will  not  so  do,  and 
thereof  be  attainted,  shall  make  a  grievous  fine  to  thek  ing  :  and  if  default  be 
found  in  the  lord  of  the  franchise,  the  king  shall  take  the  same  franchise  to 
himself ;  and  if  default  be  in  the  bailiff,  he  shall  have  one  year's  imprisonment, 
and  after  shall  make  a  grievous  fine ;  and  if  he  have  not  whereof,  he  shall 
have  imprisonment  of  two  years.  And  if  the  sheriff,  coroner,  or  any  other 
bailiff  within  such  franchise,  or  without,  for  reward,  or  for  prayer,  or  for  fear, 
or  for  any  manner  of  affinity,  conceal,  consent,  or  procure  to  conceal,  the 
felonies  done  in  their  liberties,  or  otherwise  will  not  attach  nor  arrest  such 
felons  there,  as  they  may,  or  otherwise  will  not  do  their  office  for  favor  borne 
to  such  misdoers,  and  be  attainted  thereof,  they  shall  have  one  year's  impris- 
onment and  after  make  a  grievous  fine  at  the  king's  pleasure,  if  they  have 
wherewith  ;  and  if  they  have  not  whereof,  they  shall  have  imprisonment  of 
three  years. —  Sch.  Dig-  82. 

Item.  In  the  right  of  the  gaols,  which  were  wont  to  be  in  ward  of  the 
sheriffs,  and  annexed  to  their  bailiwicks;  it  is  assented  and  accorded  that  they 
shall  be  rejoined  to  the  sheriffs,  and  the  sheriffs  shall  have  the  custody  of  the 
same  gaols,  as  before  this  time  they  were  wont  to  have  ;  and  that  they  shall 
put  in  such  keepers  for  whom  they  will  answer. — Sch.  Dig.  123. 

Item.  Whereas  divers  people,  at  the  suit  of  the  party  commanded  to  the 
prison  of  the  fleet  by  judgment  given  in  the  courts  of  our  lord  the  king,  be 
oftentimes  suffered  to  go  at  large  by  the  warden  of  the  prison,  sometimes  by 
mainprise  or  by  bail,  and  sometimes  without  any  mainprise  with  a  hasten  of  the 
fleet^  and  to  go  from  thence  into  the  country  about  their  merchandises  and  other 
their  business,  and  be  there  long  out  of  prison,  nights  and  days,  without  their 
assent  at  whose  suit  they  be  judged,  and  without  their  gree  thereof  made, 
whereby  a  man  cannot  come  to  his  right  and  recovery  against  such  prisoners, 
to  the  great  mischief  and  undoing  of  many  people.  It  is  ordained  and  assented, 
that  from  henceforth  no  warden  of  the  j^ee^  shall  suffer  any  prisoner  there  being 
by  judgment  at  the  suit  of  the  party  to  go  out  of  prison  by  mainprise,  bail,  nor 
by  hasten,  without  making  gree  to  the  said  parties  of  that  whereof  they  were 
judged,  unless  it  be  by  writ  or  other  commandment  of  the  king,  upon  pain  to 
lose  his  office,  and  the  keeping  of  the  said  prison.  And  moreover,  if  any  such 
warden  from  henceforth  be  attainted  by  due  process,  that  he  hath  suffered  or 
let  such  prisoner  to  go  at  large  against  this  ordinance,  then  the  plaintiffs  shall 
have  their  recovery  against  the  same  warden  by  writ  of  debt. — Sch.  Dig.  129. 

Note. — Judge  Schley  has  the  following  note  on  the  above  statute  :  "  Although  this  stat- 
ute speaks  only  of  the  fleet  prison,  and  of  escapes  suffered  by  the  warden  of  the  fleet,  yet  by 
an  equitable  construction  it  has  been  held  to  extend  to  all  cases  of  escape,  from  all  prisons, 
and  to  all  jailors  and  keepers  of  prisons.  See  notes  to  Westm.  2,  13  Edw.  I.  stat.  I,  ch. 
11,  Post.  No.  108.     See  also. 2  Ter.  Rep.  133  ;  2  H.  Blac.  108.     Debt  lies  by  this  statute  as 
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well  where  the  escape  is  negligent  as  where  it  is  voluntary.     2  Str.  872  ;  2  H.  Blac.  lOS, 
112,  113. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  any  person 
or  persons  is,  are  or  shall  be  in  custody  of  any  sheriff  or  other  officer,  either 
by  virtue  of  the  slid  act,  or  of  this  present  act,  or  otherwise,  for  not  perform- 
ing any  decree  of  the  high  court  of  Chancery,  or  court  oi  Exchequer,  whereby 
any  sum  or  sums  of  money  is  ordered  or  decreed  to  be  paid ;  and  shall  after- 
wards make  any  escape  from  the  said  sheriff  or  other  officer,  that  then  and  in 
such  case  the  person  and  persons,  their  executors  or  administrators,  to  whom  the 
money  was  to  be  paid  by  the  said  decree,  shall  have  the  same  remedy  against 
the  said  sheriff,  as  if  such  person  or  persons  so  escaping  had  been  in  custody 
upon  an  execution  at  law,  and  shall  and  may  recover  the  several  sum  and  sums 
of  money  decreed  to  be  paid  to  him,  her,  or  them  in  and  by  such  decree,  against 
such  sheriff  or  other  officer,  together  with  his,  her,  or  their  costs  of  suit,  in  any 
action  or  actions  of  debt,  or  upon  the  case,  to  be  brought  or  commenced  against 
such  sheriff  or  other  officer  in  any  of  her  majesty's  courts  of  record  at  West- 
minster, wherein  no  protection  or  wager  of  law  shall  be  admitted,  or  any  more 
than  one  imparlance;  any  law,  usage,  or  custom,  to  the  contrary  in  any  wise 
notwithstanding. — Sch.  Dig.  333. 

8.  And  let  the  sheriff  or  keeper  of  such  gaol  take  heed,  if  it  beVithin  a  fran- 
chise or  without,  that  he  do  not  suffer  him  to  go  out  of  prison  by  the  common 
writ  called  replegiare,  or  by  other  means,  without  assent  of  his  master:  and  if 
he  do,  and  thereof  be  convict,  he  shall  be  answerable  to  his  master  of  the  dam- 
ages done  to  him  by  such  his  servant,  according  as  it  may  be  found  by  the 
country,  and  shall  have  his  recovery  by  writ  of  debt.  And  if  the  keeper  of 
the  gaol  have  not  wherewith  he  may  be  justified,  or  not  able  to  pay,  his  su- 
perior that  committed  the  custody  of  the  gaol  unto  him,  shall  be  answerable 
by  the  same  writ. — Sch.  Dig.  396. 

Note. — Judge  Schley  makes  the  following  notes  on  the  above  statute  :  "  This  statute, 
by  an  equitable  construction  in  the  English  courts,  has  been  extended  to  sheriffs  and  gaol* 
ers  in  all  cases  of  escapes." — 2  Jacob's  Law  Die.  420 ;  2  Hen.  Blac.  108 ;  2  Ter.  Rep, 
126,  132. 

At  common  law  the  plaintiff  had  no  remedy  against  the  sheriff  for  an  escape,  whether 
upon  mesne  process  or  in  execution,  but  by  special  action  upon  the  case,  in  which  it  would 
be  open  to  the  defendant  to  show  that  he  was  not  in  fault,  and  the  jury  would  assess  dam- 
ages accordingly. — Ibid.  But  this  stattite  gives  the  plaintiff  an  action  of  debt,  whereby  he 
recovers  his  whole  demand,  the  sum  being  already  liquidated  and  ascertained  ;  and  there- 
fore the  jury  cannot  give  a  less  sum  than  the  creditor  would  have  recovered  against  the 
prisoner,  to  wit :  the  sum  endorsed  on  the  writ,  and  the  legal  fees  of  execution. — 2  Ter. 
Rep.  126  ;  2  Jac.  Law  Die.  420  ;  2  Bac.  Ab.  title  escape  507,  et  seq.  And  an  action  of  debt 
will  lie  against  a  gaoler  or  sheriff  for  the  escape  of  a  prisoner  in  execution,  though  the 
escape  were  without  the  knowledge  of,  and  without  any  fault  whatever  on  the  part  of,  the 
gaoler,  who  in  such  case  can  avail  himself  of  nothing  but  the  act  of  God  or  the  king's  ene- 
mies as  an  excuse. — 2  Hen.  Blac.  108.  "  This  action  of  debt,"  says  Mr.  Justice  BuUer  in 
Bonafaus  vs.  Walker,  2  Ter.  Rep.  132,  "  depends  on  two  very  old  statutes,  which  never  have, 
nor  can  be  construed  literally ;  the  first  of  which  is  Westm.  2d,  13th  Edw.  I.  sta.  1,  ch.  11, 
(the  statute  in  the  text,)  and  the  other  is  the  1  Rich.  II.,  ch.  12,"  "  and  these  statutes  by  a 
liberal  construction  have  been  extended  to  all  gaolers  and  all  cases,  notwithstanding  that 
the  last  mentions  only  the  warden  of  the  fleet.  The  sense  of  these  statutes  is,  that  the 
party  who  suffers  by  the  escape  shall  have  the  same  remedy  against  the  gaoler  which  he  had. 
against  the  debtor." 

The  sheriff  is  liable  to  the  plaintiff  for  an  escape  suffered  by  his  gaoler,  or  deputy,  not 
only  by  force  of  this  statute,  but  also  by  virtue  of  the  14  Edw,  III.  ch.  10,  (Sch.  Dig.  123,) 
which  declares  that  sheriffs  shall  be  answerable  for  the  conduct  of  gaolers  whom  they  ap- 
point, and  by  the  Judiciary  of  1799,  Prin.  Dig.  431. 

In  all  cases  which  require  the  official  acts  of  a  sheriff  wherein  he  is  or  may 
be  a  party  in  the  case,  and  no  coroner  can  be  obtained  in  the  county  to  per* 
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form  and  execute  the  office  of  sheriff,  that  then  and  in  that  case,  it  shall  and 
may  be  la\Yful  for  any  sheriff  in  an  adjoining  county  to  do  and  perform  all 
manner  of  official  acts  that  a  coroner  is  authorised  to  do  and  perform  in  cases 
where  the  sheriff  is  a  party  interested. — Act  of  1812  ;  Prin.  Dig.  440. 

2.  It  shall  be  the  duty  of  the  sheriff  of  each  county  in  tl#s  State,  either  by 
himself  or  deputy,  to  attend  at  the  court-house  of  their  respective  counties,  on 
each  and  every  day  of  holding  courts  of  ordinary,  for  the  purpose  of  opening 
and  adjourning  said  courts,  unless  such  sheriff  shall  procure  some  constable  of 
such  county  to  perform  such  duty ;  and  in  case  the  sheriff  shall  at  any  time 
fail  to  comply  with  the  requisitions  of  this  act,  it  shall  and  may  be  lawful  for 
the  clerk  of  said  court  to  open  and  adjourn  such  court,  any  law  to  the  contrary 
nothwitlistanding. — Act  of  1823.  Prin.  Dig.  454. 

1.  It  shall  be  lawful  for  sheriffs  in  all  cases  where  a  bail  or  criminal  process 
is  placed  in  their  hands,  and  the  person  against  whom  it  may  be,  is  moving 
about  from  one  county  to  another,  for  the  said  sheriff  or  his  deputy  to  follow 
the  said  person  or  persons  into  any  county  in  this  State,  and  serve  the  said  pro- 
cess.—^c^  o/ 18 18;  Prin.  Dig.  442. 

That  every  judge  of  the  superior,  or  a  majority  of  the  justices  of  the  infe- 
rior courts,  of  the  respective  counties  throughout  this  State,  is  and  are,  and  by 
intendment  of  law  ought  to  have  been  taken,  held,  deemed,  and  considered  as 
competent  in  law,  to  take  the  bonds  or  obligations  of  sheriffs,  and  to  qualify 
them  as  by  law  directed. — Act  of  1803  ;  Prin.  Dig.  176. 

46.  The  sheriffs  of  the  several  counties  shall  attend  the  superior  and  in- 
ferior courts  in  the  respective  counties  when  sitting,  and  by  themselves  or  de- 
puties, execute  throughout  the  counties  all  writs,  warrants,  precepts  and  pro- 
cesses directed  to  thein,  issued  under  the  authority  of  any  judge  or  justice  of 
the  said  superior  or  inferior  courts,  or  the  clerk  of  either  of  the  courts;  and 
the  said  sheriffs  or  their  deputies  shall  have  power  to  command  all  necessary 
assistance  in  the  execution  of  their  duty,  and  to  appoint,  as  there  shall  be  oc- 
casion, one  or  more  deputies;  and  before  any  sheriff  shall  enter  upon  the  duty 
^f  his  appointment,  and  being  commissioned  by  the  governor,  he  shall  be  bound 
for  the  faithful  performance  of  his  duty,  by  himself  and  his  deputies,  before  any 
one  of  the  said  judges,  to  the  governor  of  the  State  for  the  time  being,  and  to 
his  successors  in  office,  jointly  and  severally  with  two  good  and  sufficient  se- 
curities, inhabitants  and  freeholders  of  the  county,  to  be  approved  of  by  the  jus- 
tices of  the  inferior  court  or  any  three  of  them,  in  the  sum  of  $20,000,  and 
the  said  bond  shall  remain  in  the  office  of  the  clerk  of  the  superior  court  of 
such  county,  and  may  be  sued  for  by  order  of  the  said  court,  for  the  satisfaction 
of  the  public  or  persons  aggrieved  by  the  misconduct  of  the  sheriff  or  his  de- 
puty ;  and  the  said  sheriff  shall  take  and  subscribe  the  following  oath,  before  one 
of  the  judges  of  the  superior,  or  justices  of  the  inferior  courts,  and  the  same 
shall  be  entered  on  the  minutes  of  the  said  court,  before  such  sheriff  shall  enter 
on  the  duties  of  his  office,  to  wit :  "  I  do  solemnly  swear  (or  affirm,  as  the  case 
may  be  )  that  I  will  faithfully  execute  all  writs,  warrants,  precepts,  and  pro- 
cesses, directed  to  me  as  sheriff  of  the  county  of ,  and  true  returns  make, 

and  in  all  things  well  and  truly,  and  without  malice  or  partiality,  perform  the 

duties  of  the  office  of  sheriff  of ,  during  my  continuance  in  office,  and 

take  only  my  lawful  fees.  And  I  do  further  swear,  that  I  will  bear  true  faith 
and  allegiance  to  the  State  of  Georgia,  and  to  the  utmost  of  my  power  and 
ability,  observe,  conform  to,  support  and  defend  the  Constitution  thereof,  with- 
out any  reservation  or  equivocation  whatsoever,  and  the  Constitution  of  the 
United  States ;  and  I  do  further  swear  that  I  am  not  the  holder  of  any  public 
moneys  unacccounted  for:  so  help  me  God."  And  an  oath  to  the  same  pur- 
port shall  be  taken  by  each  of  the  deputies  of  said  sheriff  in  like  manner. 
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Sheriff's  Bond. 
STATE  OF  GEORGIA,  )  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  j^/^^  j)qq^  qs  principal,  Richard  Roe  and  Charles 
Smithy  as  securities,  all  of  said  county,  are  held  and  firmly  bound  unto 
his  excellency  George  W,  Crawford,  governor  of  said  State,  for  the 
time  being-,  and  his  successors  in  office,  in  the  just  and  full  sum  of 
twenty  thousand  dollars,  for  the  true  payment  of  which  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents  :  sealed  with  our  seals,  and  dated  this  May 
1,  1846. 

The  condition  of  the  above  oblig-ation  is  such,  that  whereas,  said 
John  Doej  has  been  elected  sheriff  of  said  county  :  now,  should  the 
said  John  Doe^  well  and  truly,  do  and  perform  faithfully,  his  duty  as 
sheriff  of  said  county,  by  himself,  jailor  and  deputies ;  faithfully  exe- 
cute all  writs,  warrants,  precepts,  and  processes,  directed  to  him,  as 
sheriff,  as  aforesaid,  and  true  returns  make,  and  in  all  things,  well  and 
truly,  and  without  malice  or  partiality,  perform  the  duties  of  said  office 
of  sheriff,  as  aforesaid,  by  himself,  jailor  and  deputies,  during  his  con- 
tinuance in  office,  and  take  only  the  fees  prescribed  by  law,  and  per- 
form all  and  singular  the  duties  required  of  him,  as  sheriff,  of  said 
county,  then  this  obligation  to  be  void  ;  else  of  force. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  HineSj  J,  /.  C.  Richard  Roe,  SecHy,  [L.  S.] 

Thomas  Stone,  J.  /.  C.  Charles  Smith,  SecHy,  [L.  S.] 

Samuel  Webh,  J.  /.  C 

That  from  and  after  the  passage  of  this  Act,  it  shall  be  the  duty  of  the  Judges 
of  the  Superior  Courts  of  this  State,  at  the  first  setting  of  the  Superior  Court 
in  any  county  in  this  State,  after  a  sheriff  shall  have  been  elected  and  qualified 
for  such  county,  to  examine  the  official  bond  of  such  sheriff;  and  if  the  bond 
has  been  taken  in  conformity  to  the  law,  to  cause  (he  bond  to  be  entered  on  the 
minutes  of  the  Superior  Court ;  and  in  case  the  bond  has  not  been  taken  in 
conformity  to  law,  it  shall  be  the  duty  of  the  sheriff  to  give  another  bond  in 
conformity  to  the  law,  which  bond  the  Judge  is  hereby  authorised  and  em- 
powered to  take,  and  when  so  taken  shall  be  entered  on  the  minutes  of  the 
Superior  Court. — Act  0/1845;  pamp. p.  48. 

De^mty  Sheriff's  Oath. 
STATE  OF  GEORGIA,  i  j^  William  Thomas,  appointed  by  John  Doe^ 
Houston  County.  ^  deputy  sheriff,  of  said  county,  do  solemnly  swear, 
that  I  will  faithfully  execute  all  writs,  warrants,  precepts,  and  processes, 
directed  to  the  sheriff  of  said  count)^,  which  may  come  into  my  hands, 
and  true  returns  make,  and  in  all  things,  well  and  truly,  and  without 
malice  or  partiality,  perform  the  duties  of  the  office  of  deputy  sheriff, 
of  said  county,  during  my  continuance  in  office,  and  take  only  my 
lawful  fees  :  so  help  me  God. 

Sworn  to  and  subscribed,   j 
befora  me,  this  May  1,  1846.  (  WILLIAM  THOMAS. 

James  Mack,  J.  F.         ^ 

Deputy  Sheriff's  Bond. 
STATE  OF  GEOPwGiA,  ^      Know   all  men    by   these  presents,  that   we, 
Komton  County.       ^  William  Thomas.  as  principal,  James  Sloan  and 
31 
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William  Bateman,  as  securities,  all  of  said  count}',  are  held  and  firmly 
bound,  unto  John  Doe^  sheriff  of  said  county,  in  the  just  and  full  sum 
oiten  thousand  dollars,  for  the  true  payment  of  which,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents  :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  said  John 
Doe,  sheriff  of  said  county,  has  this  day  appointed  said  William  Thomas 
his  deputy :  now,  should  said  William  Thomas,  well  and  truly,  do  and 
perform,  faithfully,  his  duty  as  deputy  sheriff,  of  said  county;  faithfully 
execute  all  writs,  w^arrants,  precepts  and  processes,  directed  to  the 
sheriff  of  said  county,  which  may  come  into  his  hands,  and  true  returns 
make,  and  in  all  things,  well  and  truly,  and  without  malice  or  parti- 
ality, perform  the  duties  of  deputy  sheriff,  of  said  county,  during  his 
continuance  in  office,  and  take  only  the  fees  allowed  by  law,  and 
perform  all  and  singular  the  duties  required  of  him,  as  deputy  sheriff, 
as  aforesaid,  then  this  obligation  to  be  void  ;  else  of  force. 
Tested  and  approved,  by  William  Thomas.  [L.  S.] 

James  Mack,  J.  P.  James  Sloan,  SecHy.   [L.  S.] 

William  Bateman,  SecHy,  [L.  S.] 

47.  In  case  of  the  death  of  either  of  the  said  sheriffs,  the  deputy  or  deputies 
shall  continue  in  office,  unless  otherwise  specially  removed,  and  execute  the 
same  in  the  name  of  the  deceased,  until  another  sheriff  be  appointed  and 
qualified;  and  the  defaults  and  misfeasance  in  ofiice  of  such  deputy  or  depu- 
ties in  the  mean  time,  as  well  before  as  after  the  death  of  such  sheriff,  shall  be 
adjudged  a  breach  of  the  condiiion  of  the  bond  given  as  before  directed,  by  the 
sheriff  who  appointed  such  deputy  or  deputies  ;  and  the  executor  or  adminis- 
trator of  the  deceased  sheriff,  shall  have  the  like  remedy  for  the  misconduct, 
or  misfeasance  or  default  in  office  of  such  deputy  or  deputies,  during  such  in- 
tervals, as  he  would  be  entitled  to  if  the  sheriff  had  continued  in  life,  and  in 
the  execution  of  his  office,  until  his  successor  was  appointed  and  sworn. 

48.  The  sheriff  of  each  county  shall,  at  the  expiration  of  his  appointment, 
turn  over  to  the  succeeding  sheriffs,  by  indenture  and  schedule,  all  such  writs 
and  processes  as  shall  remain  in  his  hands  unexecuted,  who  shall  duly  execute 
and  return  the  same  ;  and  in  case  any  sheriff  shall  neglect  or  refuse  to  turn  over 
such  process  in  manner  aforesaid,  every  such  sherifi'so  neglecting  or  refusing, 
shall  be  liable  to  make  such  satisfaction,  by  damages  and  costs,  to  the  party 
aggrieved,  as  he,  she,  or  they,  shall  sustain  by  reason  of  such  neglect  or  re- 
fusal ;  and  every  sheriff,  at  the  expiration  of  such  his  appointment,  shall  also 
deliver  up  to  his  successor  the  custod}'-  of  the  jail,  and  the  bodies  of  such  per- 
sons as  shall  be  confined  therein,  with  the  precepts,  writs  or  causes  of  such  de- 
tention ;  and  such  succeeding  sheriff  shall  be  empowered  and  required  to  sell 
and  carry  into  effect  any  levy  made  by  his  predecessors  in  office,  in  like  manner 
as  such  sheriff  could  have  done  had  he  continued  therein,  and  shall  make  titles 
to  the  purchasers  for  all  the  property  sold  under  execution,  and  not  conveyed 
by  his  predecessor. 

49.  The  sheriffs  of  the  several  counties  in  this  State,  shall  have  like  powers 
and  authorities,  and  they,  and  their  under-sheriffs  and  jailors,  constables  and 
other  officers  belonging  to  the  court,  be  liable  to  all  actions,  suits,  penalties  and 
disabilities  whatsoever,  which  they  or  either  of  them  may  incur  for  or  on  ac- 
count of  the  escape  of  prisoners,  or  for  or  in  respect  of  any  other  matter  or  thing 
whatsoever,  relating  to  or  concerning  their  respective  offices,  in  the  same  man- 
ner as  they  have  heretofore  been  liable  by  laws  in  force  in  this  State  ;  and  no 
sheriffs,  under-sheriffs,  deputy  or  other  sheriff's  officer  shall  act  as  an  attorney 
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at  law,  in  his  own  name  or  in  the  name  of  any  other  person,  or  be  allowed  to 
plead  or  practice  in  any  of  the  courts  of  this  State,  during  the  time  he  is  in  such 
office. 

50.  The  sheriff  shall  be  liable  either  to  an  action  on  the  case,  or  an  at- 
tachment for  contempt  of  court,  at  the  option  of  the  party,  wherever  it  shall 
appear  that  he  hath  injured  such  party,  either  by  false  returns,  or  by  neglecting 
to  arrest  the  defendant,  or  to  levy  on  his  property,  or  to  pay  over  to  the  plain- 
tiff or  his  attorney,  the  amount  of  any  sales  which  shall  be  made  under  or  by 
virtue  of  any  execution,  or  any  moneys  collected  by  virtue  thereof. 

51.  If  any  sheriff,  or  his  deput}'-  or  under-sheriffs,  shall  be  guilty  of  extor- 
tion or  other  malpractice  in  the  execution  of  his  office,  upon  complaint  made 
on  oath  to  the  State's  attorney  or  solicitors,  it  shall  be  the  duty  of  such  attorney 
or  solicitor  to  exhibit  a  bill  of  indictment  against  the  person  so  offending,  who, 
upon  conviction  thereof,  shall  be  fined  by  the  court  in  treble  the  amount  which 
he  may  have  extorted  from  any  person,  which  shall  be  applied,  one  moiety  to 
the  injured  person,  and  the  other  moiety  to  the  use  of  such  county,  and  shall 
likewise  be  removed  from  office,  and  suffer  such  other  punishments  as  the  law 
directs. 

52.  Whenever  the  sheriff  of  any  county  within  this  State,  shall  fail  to  make 
proper  return  of  all  writs,  executions  and  other  process  put  into  his  hands,  or 
shall  fail  or  neglect  to  pay  up  all  moneys  received  on  such  executions,  on  his 
being  required  by  the  court  so  to  do,  he  shall  be  liable  to  an  action  as  for  con- 
tempt, and  may  be  fined,  imprisoned  or  removed  from  office,  in  the  manner 
prescribed  by  the  constitution. — Act  of  1799  ;  Prin.  Dig.  431. 

1.  From  and  after  the  passing  of  this  act,  all  bonds  taken  by  the  sheriffs  of 
this  State,  or  their  deputies,  or  coroners,  or  constables,  from  defendants  in  ex- 
ecution, for  the  delivery  of  property  on  the  day  of  sale  or  at  any  other  time, 
which  they  may  have  levied  on  by  virtue  of  any  fi.  fa.  or  other  legal  process 
from  any  court,  be,  and  the  same  are  hereby  declared  to  be  good  and  valid  in 
law,  and  recoverable  in  an}''  court  in  this  State  having  jurisdiction  thereof. 

2.  The  bonds  taken  in  conformity  with  the  first  section  of  this  act  shall  in  no 
case  prejudice  or  affect  the  rights  of  plaintiffs  in  execution,  but  shall  relate  to 
and  have  effect  alone  between  the  sheriffs,  their  deputies,  the  coroners,  and 
the  constables,  and  defendants  by  whom  given  ;  and  the  sheriff  shall  in  [no] 
case  excuse  himself  for  not  having  made  the  money  on  any  execution  by  having 
taken  such  bond,  but  shall  be  liable  to  be  ruled  as  now  prescribed  ^by  law. — 
Act  of  1829 ;  Prin.  Dig.  465. 

Forthcoming  Bond,  given  to  the  Sheriff  by  the  defendant  in 

execution,  where  the  property  is  not  claimed, 

hut  is  left  in  his  possession, 

STATE  OF  GEORGIA, )       Know  all  men  by  these  presents,  that  we,  John 

Houtton  County.  ^  j)q^^  ^s  principal,  and  Richard  Roe  and  Charles 
Smithy  as  securities,  all  of  said  county,  are  held  and  firmly  bound  unto 
William  Harristouj  Sheriff,  of  said  county,  in  the  just  and  full  sum  of 
one  thousand  dollars,  for  the  true  payment  of  which  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents :  sealed  with  our  seals,  and  dated  thi§  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
sheriff,  has,  this  day,  levied  a  fi.  fa.,  issued  from  the  Superior  Court,  of 
said  county,  in  favor  of  John  Ross,  against  said  John  Doe,  for  the  sum 
of  five  hundred  dollars,  upon  a  certain  negro  fellow,  named  Jacob, 
twenty  five  years  of  age,  of  yellow  complexion,  which  negro  fellow  is 
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left  in  the  possession  of  said  John  Doe  :  now,  should  said  John  Doe^ 

well  and  truly,  deliver  to  said  sheriffs  said  negro  fellow,  on  the  clay  of 

sale,  to  wit :  the  second  day  of  July,  next  ensuing,  then  the  above 

obligation  to  be  null  and  void  ;  else,  to  remain  in  full  force  and  virtue. 

m        1        3  J  u  John  Doe.  [L.  S.l 

Tested  and  approved  by  ^^^^^^^  j^^t    ^^^J 

James  Mack,  J.  P.  Charles  Smith,  SecHy.  [L.  S.] 

That  v^'heneve^  any  officer  shall  arrest  a  defendant  on  a  capias  ad  satisfacien- 
dum, and  said  defendant  shall  make  his  escape,  and  said  officer  shall  be  com- 
pelled to  pay  the  amount  due  on  said  capias,  by  reason  of  said  escape,  the 
sheriff,  coroner,  constable,  or  other  officer,  as  the  case  may  be,  shall  have  the 
control  of  the  fieri  facias  issued,  or  to  be  issued  on  the  judgment  upon  which 
said  capias  ad  satisfaciendum  is  founded,  for  the  purpose  of  reimbursing  him- 
self out  of  the  property  of  defendant ;  and  the  said  sheriff,  coroner,  constable  or 
other  officer,  as  the  case  may  be,  shall  control  said  fieri  facias  in  as  full  and  ample 
a  manner,  for  the  purpose  of  said  reimbursement,  as  the  plaintiff  in  said  fieri 
-facias  might  or  could  do,  or  could  have  done,  had  said  capias  ad  satisfa- 
ciendum not  have  issued,  or  had  the  money  due  on  said  judgment  not  have 
been  paid  by  said  sheriff,  coroner,  constable,  or  other  officer — Provided,  that 
the  court  by  whose  order  or  judgment  such  officer  shall  be  required  to  pay  the 
amount  due,  shall  pass  an  order  giving  such  control. — Act  of  1843  ;  pamp.  p, 
31. 


When  any  sheriff  or  coroner  shall  sell  any  real  estate  by  virtue  of  and  under 
the  authority  of  any  execution,  it  shall  be  the  duty  of  such  sheriff  or^coroner  (as 
the  case  may  be)  upon  application,  to  put  the  purchaser,  his  or  her  agent  or 
attorney,  in  possession  of  the  real  estate  sold  ;  Provided,  that  this  act  shall  not 
authorise  the  officer  making  the  sale  to  turn  out  any  other  person  than  the  de- 
fendant in  execution,  his  heirs,  or  their  tenants,  if  such  other  person  were  in 
possession  at  the  term  of  the  rendition  of  the  judgment ;  or  if  such  person  has. 
acquired  such  possession  under  the  judgment  of  a  court  of  competeiit  jurisdic- 
tion, or  claim  under  the  person  or  persons  acquiring  such  right  by  the  judg- 
ment of  such  court. — J-c;  q/*  1823  :  Prin.  Dig.  458. 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  purchasers 
of  personal  property,  under  the  incumbrance  of  mortgage,  or  mortgages,  at  any 
sheriff's,  coroner's,  constable's  sale,  to  give  bond  and  security,  to  the  said  sheriff, 
coroner,  or  constable,  in  double  the  value  of  the  property  so  sold,  (of  which 
the  officer  selling  shall  be  the  judge,)  conditioned  not  to  move  said  property  out 
of  said  State,  and  deliver  up  the  same  to  the  mortgagee,  his  heirs,  or  assigns, 
on  demand  made  after  foreclosure  of  said  mortgage  or  mortgages- :  Provided 
the  mortgagee,  his  agent,  or  attorney,  shall  tender  an  affidavit,  previous  to  the 
sale  thereof,  to  the  officer  selling  said  property,  stating  that  he,  she,  or  they, 
are  just  and  bona  fide  mortgagees  thereof,  and  that  he,  she  or  they,  apprehend 
the  loss  of  said  property,  unless  bond  be  given  in  terms  of  this  act- 

Affidavit  of  Mortgagee, 
STATE  OF  GEORGIA,  ^  Personally  appeared  before  "roe,  James  Mack,  a 
Hmston  County.  >  justice  of  the  peace  in  and  for  said  county,  John 
Doe,  who  being  sworn,  deposeth  and  saith,  that  he  is  the  just  and 
bona  fide  mortgagee,  (duly  executed  and  recorded,)  of  a  certain  negro 
fellow  named  Jacob,  twenty-five  3^ears  of  age,  of  yellow  complexion ; 
that  said  negro  fellow  is  advertised  to  be  sold,  this  day,  as  the  property 
of  Richard  Roe,  the  mortgager,  to  satisfy  a  ii.  fa.  in  favor  of  Charles 
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Smithy  against  said  Richard  Roe  ;  that  said  mortgage  is  unpaid,  and 
that  deponent  apprehends  the  loss  of  said  property,  nnless  bond  be 
given,  in  terms  of  the  statute,  in  such  case  made  and  provided. 

Sworn  to  and  subscribed,      ) 
before  me,  this  May  I,  1846.  \  JOHN  DOE. 

James  Mack,  J.  P,         \ 

Bond  of  the  Purchaser. 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  William  Stone  and  Samuel  West,  security,  both 
of  said  county,  are  held  and  firmly  bound  unto  John  Doe,  of  said  county, 
his  heirs  and  assigns,  in  the  just  and  full  sum  of  one  thousand  dollars, 
for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents  :  sealed 
with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
William  Stone  has  become  the  purchaser  of  a  certain  negro  fellow 
named  Jacob,  twenty-five  years  of  age,  of  yellow  complexion,  sold  this 
day^  by  William  Harriston^  sheriffs  of  said  county,  by  virtue  of  a  fi.  fa. 
in  favor  of  Charles  Smithy  against  Richard  Roe^  issued  from  the  sujte- 
rior  court,  of  said  county,  for  the  sum  of  five  hundred  dollars ;  and 
whereas,  John  Doe  has  filed  his  affidavit  declaring  that  he  is  the  just 
and  bona  fide  holder  of  a  mortgage  upon  said  negro  fellow  j  and  requir- 
ing bond  and  security,  under  the  act  of  December  twenty-second, 
eighteen  hundred  and  thirty^  entitled  "An  act  to  compel  purchasers  of 
mortgaged  property,  purchasers  of  life  estates,  or  estates  for  term  of 
years,  in  personal  property,  at  sheriffs',  coroners',  or  constables'  sales, 
to  give  bond  :"  now,  should  the  said  William  Stone.,  v/ell  and  truly, 
not  move  said  negro  fellow  out  of  said  State,  and  deliver  up  the  same  to 
the  mortgagee.}  his  heirs,  or  assigns,  on  demand  made  after  foreclosure 
of  said  mortgage^  then  this  obligation  to  be  null  and  void  ;  else  of  full 
force  and  virtue. 

Tested  and  approved,  by  William  Stone.  [L.  S.] 

James  Mackj  J.  P,  Samuel  West,  SecHy*  [L.  S.] 

2.  When  any  person  shall  purchase  at  any  sheriff's,  coroner's  or  constable's 
sale,  a  life  estate,  or  an  estate  for  term  of  years  in  personal  property,  it  shall  be 
the  duty  of  said  sheriff",  coroner,  or  constable,  to  require  of  said  purchaser,  bond 
and  security  as  aforesaid,  for  the  delivery  of  said  property  to  the  party  entitled 
in  remainder:  Provided,  the  same  is  required  by  said  party,  his  agent,  or  at- 
torney, wha  shall  make  affidavit  of  their  right  to  said  property,  which  shall  be 
tendered  to  the  officer  selling,  previous  to  sale,  which  bonds  when  taken,  shall 
be  filed  in  the  clerk's  office  of  the  superior  court,  of  the  county,  where  said 
sale  is  made  subject  to  be  sued  on,  for  the  benefit  and  use  of  the  said  party, 
whenever  the  particular  estate  is  determined,  which  said  court  shall  have  power 
on  sufficient  cause  shown,  to  compel  said  obligor,  to  giv^e  additional  security, 
from  time  t<5  time,  as  justice  may  require,  on  ten  days'  previous  notice  being 
given. 

3.  On  failure  of  said  purchaser,  to  give  bond  and  security  as  aforesaid,  it 
shall  be  the  duty  of  said  sheriff,  coroner,  or  constable,  to  re-sell  the  said  pro- 
perty, at  the  risk  and  loss  of  such  purchaser. — Act  of  1 830  ;  Frin.  Dig.  467. 

A''ote. — If  the  officer  is  proceeding  to  sell  a  "  life  estate,  or  an  estate  for  term  of  years,  in 
^rsonal  property,"  instead  of  mortgaged  property,  in  making  out  the  affidavit  and  bond,  it 
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must  be  so  stated.  The  forms  given  will  answer,  in  such  case,  by  making  these  simple 
alterations, 

*  Appointment  of  Jailor, 

Jailors  are  also  the  servants  of  the  sheriff,  and  he  must  be  responsible  for 
their  conduct.  Their  business  is  to  keep  safely  all  such  persons  as  are  com- 
mitted to  them  by  lawful  warrant :  and  if  they  suffer  any  such  to  escape,  the 
sheriff"  shall  answer  it  to  the  king,  if  it  be  a  criminal  matter  :  or  in  a  civil  case, 
to  the  party  injured.  And  to  this  end  the  sheriff  must  have  lands  sufficient 
within  the  county  to  answer  the  king  and  his  people. — 1  Blac.  Com.  346 

In  future  all  sheriffs,  on  appointing  a  keeper  of  the  jail,  to  require  sufficient 
security  of  him  or  them:  and  such  person  appointed  shall,  before  he  enters  on 
the  duties  of  his  or  their  office,  take  and  subscribe  the  following  oath  before 
some  one  of  the  justices  of  the  inferior  court  of  said  county,  to  wit:  "  I,  A  B, 
do  solemnly  swear  or  affirm  (as  the  case   may  be)  that  I  will  well  and  truly 

do  and  perform  all  and  singular  the  duties  of  jailor  for  the  county  of ;  and 

that  I  will  humanely  treat  all  criminals  who  may  be  brought  to  jail,  of  which 
I  am  the  keeper,  and  not  suffer  them  to  escape  by  any  negligence  or  inatten- 
tion of  mine  :  so  help  me  God." — Act  of  1811  ;  Prin.  Dig.  178. 

Jailofs  Bond, 
STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
KoMs^ow County.  ^  j^/^^  J)qq  ^nd  Richard  Roe,  security,  of  said 
county,  are  held  and  firmly  bound  unto  Charles  Smith,  sheriff  of  said 
county,  in  the  just  and  full  sum  of  ten  thousand  dollars,  for  the  true 
payment  of  which  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents :  sealed  with 
our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
said  Joh7i  Doe,  has  been,  this  day,  appointed  jailor,  of  said  county,  by 
said  Charles  Smith,  sheriff,  of  said  county  :  now,  should  said  John 
Doe,  well  and  truly,  do  and  perform,  all  and  singular,  the  duties  of 
jailor,  of  said  county,  and  humanely  treat,  and  securely  keep,  all 
criminals  and  other  persons,  brought  to  the  jail  of  said  county,  by 
law^ful  warrant  and  authority,  and  not  suffer  them  to  escape,  by  negli- 
gence or  inattention,  then  the  above  obligation  to  be  null  and  void  ; 
else,  to  remain  in  full  force  and  virtue,  in  law. 

Tested  and  approved  by  John  Doe.  [L.  S.] 

James  Mack,  J.  P.  Richard  Roe,  Sec^ty,  [L.  S.J 

1.  That  it  shall  be  the  duty  of  the  sheriffs  of  each  county,  whenever  a  crim- 
inal or  criminals,  or  other  person  or  persons,  are  confined  in  the  jail  of  the 
county  of  which  he  is  sheriff,  to  furnish  or  procure  medical  aid  whenever  the 
sickness  of  the  person  or  persons  confined  in  jail  require  said  aid  ;  it  shall  also 
be  the  duty  of  the  sheriff",  to  furnish  such  person  or  persons  so  confined,  with 
fire,  whenever  the  form  of  the  jail  admits  of  the  same,  and  the  coldness  of  the 
weather  makes  fire  necessary  to  comfort  and  health  ;  it  shall  also  be  the  duty 
of  the  sheriff,  to  furnish  such  persons  so  confined,  with  a  sufficient  quantity  of 
blankets,  and  clothing  for  the  health  and  comfort  of  persons  so  confined;  pro- 
vided, the  person  or  persons  so  confined,  have  not  the  power  of  procuring 
blankets  and  clothing  themselves  ;  it  shall  also  be  the  duty  of  the  sheriff  to  keep 
the  jail  of  the  county  of  which  he  is  sheriff,  in  that  state  of  cleanliness  neces- 
sary to  heahh,  provided,,  nothing  contained  in  this  act  shall  he  considered  as  ar- 
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resting  or  taking  from  the  corporation  of  the  city  of  Savannah,  the  right  and 
control  over  the  jail  of  the  county  of  Chatham,  now  exercised  by  them  under 
a  special  act  of  this  State. 

2.  If  any  sheriff  should  by  his  negligence,  permit  any  criminal  or  criminals 
or  other  person  or  persons,  confined  in  the  jail  of  the  county  of  which  he  is 
sheriff,  to  suffer  in  health  for  want  of  such  medical  aid,  fire,  blankets,  clothes, 
and  cleanliness,  as  above  pointed  out,  he  shall  be  subject  to  indictment  for  such 
neglect,  and  upon  conviction,  shall  be  fined  by  the  court,  in  a  sum  not  more 
than  five  hundred  dollars,  which  fine  shall  be  paid  to  the  clerk  of  the  inferior 
court  of  the  county,  and  made  part  of  the  county  funds. 

4.  Whenever  the  sheriff  of  any  county  shall  have  incurred  any  expense  in 
the  performance  of  his  duty,  as  above  prescribed,  he  shall  lay  before  the  inferior 
court  of  the  county  of  which  he  is  sheriff  an  account  of  the  same,  wh9  shall 
pay  the  same  out  of  any  funds  belonging  to  said  county,  in  preference  to  all 
other  claims  upon  said  fund  whatsoever. — Act  of  ISlSj  Prm.  Dig.  617. 

From  and  after  the  passing  of  this  act,  no  jailor  shall  put  any  person  in  irons, 
unless  he  is  confined  for  a  capital  offence,  and  it  is  so  expressed  in  the  warrant. 
—Act  of  1802 ;  Prin.  Dig.  616. 

If  any  jailor  by  too  great  a  duress  of  imprisonment,  or  other  cruel  treatment 
make  or  induce  a  prisoner  to  become  an  approver,  .or  accuse  and  give  evidence 
against  some  other  person  ;  or  be  guilty  of  wilful  inhumanity  or  oppression  to 
any  prisoner  under  his  care  and  custody,  such  jailor  shall  be  punished  by  re- 
moval from  office,  and  imprisonment  and  labor  in  the  penitentiary  for  any  time 
not  less  than  one  year,  nor  longer  than  three  years. — Prin.  Dig.  638. 


1.  When  a  runaway  slave  is  committed  to  any  jail  in  this  State,  it  shall  be 
the  duty  of  the  jailor  to  prepare  a  notice  containing  a  fair  description  of  the 
name,  age,  and  height,  and  complexion  of  said  slave,  together  with  the  time  of 
his  commitment,  and  the  name  of  the  person  to  whom  said  slave  reports  him- 
self to  belong,  which  notice  shall  be  published  in  one  of  the  Milledgeville  papers, 
and  such  other  paper  as  said  jailor  may  direct. 

Jailor's  Notice, 

STATE  OF  GEORGIA,  J  A  runaway  slave  was  committed  to  the  jail  of 
Houston  Conmy.  ^  ^^-^  coimty,  on  the  29th  day  of  Mpril,  last  pasty 
of  the  following  description,  to  wit :  about  twenty-four  years  of  age, 
four  feet  six  inches  high,  of  yellow  complexion;  says  his  name  is 
Jacob  J  and  reports  himself  to  belong  to  Hiram  Webb,  of  Barbour 
county,  State  of  Alabama.  The  owner  is  directed  to  come  forward, 
prove  property,  pay  charges,  and  take  him  away,  or  he  will  be  dealt 
with  as  the  law  directs  ;  this  May  1,  1846. 

William  B.  Benuel,  Jailor, 

2.  If  no  person  appears  and  claims  said  slave  after  he  or  she  has  been  ad- 
vertised as  aforesaid — then  it  shall  be  the  duty  of  said  jailor  to  give  notice 
thereof  to  the  justices  of  the  inferior  court  of  said  county,  who  shall  cause  said 
slave  to  be  levied  on  by  the  sheriff  of  said  county  as  a  runaway  slave,  and  ad- 
vertised to  be  sold  on  the  first  Tuesday  in  the  month — said  advertisement  to 
be  published  in  the  same  paper,  and  for  the  same  time  that  he  advertises  his 
sheriff  sales. 
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_r 


488  SHERIFF    AND    JAILOR. 

Runaway  Slave  Sale. 

STATE  OF  GEORGIA,  ^  By  order  of  the  Inferior  Court,  of  said  county, 
Houston  County.  ^  ^j]|  ^^  g^]^^  ^j^  the  first  Tuesday  in  Octoher  next, 
between  the  lawful  hours  of  sale,  at  Perry^  in  said  county,  for  cashj 
a  negYofellowj  named  Jacob,  about  twenty-four  years  of  age,  of  yellow 
complexion,  four  feet  six  inches  high  ;  reports  himself  to  belong  to 
Hiram  Webb,  of  Barbour  county.  State  of  Alabama  ;  said  slave  being 
unclaimed.     Sold  to  pay  expenses,  this  August  25,  1846. 

George  M.  Swamp,  Sheriff. 

3.  If  no  person  appears  to  claim  and  prove  property  in  said  slave,  then  it 
shall  be  the  duty  of  said  sheriff  to  sell  said  slave  for  cash  to  the  highest  bidder, 
and  after  paying  jail  fees  and  all  other  expenses  that  n^ay  have  been  incurred  on 
account  of  said  slave,  to  pay  over  the  balance  to  the  clerk  of  the  inferior  court 
to  become  and  used  as  county  funds. 

4.  If  any  person  should  appear  any  time  within  one  year  after  the  sale  of 
said  slave  and  produce  satisfactory  testimony  that  he,  she,  or  they  were  the 
rightful  owner  of  said  slave  before  the  sale  thereof,  then  it  shall  be  the  duty  of 
the  justices  of  the  inferior  court  to  have  so  much  of  the  proceeds  of  the  sale  of 
said  slave,  as  has  been  paid  to  the  clerk  of  the  inferior  court  to  be  paid  over  to 
the  person  or  persons  establishing  their  right  thereto. 

5.  It  shall  be  the  duty  of  the  sheriff  to  write  to  the  owner  of  such  slave  im- 
mediately on  receiving  him  in  jail. — Act  of  1832  ;  Prin.  Dig.  806. 

Note. — By  this  act,  a  runaway  slave  must  be  kept  twelve  months  before  he  can  be  sold, 
and  should  be  advertised  all  that  time. 

1.  That  from  and  after  the  passage  of  this  act,  when  any  runaway  slave  for 
whom  a  reward  has  been  offered  by  his  owner,  employer  or  any  other  person, 
shall  be  apprehended  and  lodged  in  any  of  the  jails  of  this  State,  it  shall  be  the 
duty  of  the  jailor,  and  he  is  hereby  authorised  to  retain  possession  of  said  slave 
until  the  reward  so  offered,  shall  be  paid,  or  good  security  given  for  the  pay- 
ment of  the  same. 

2.  That  if  a  jailor  shall  discharge  a  slave  so  apprehended,  without  collecting 
the  reward  so  offered,  or  taking  good  security,  in  accordance  with  the  foregoing 
section  of  this  act,  and  by  such  refusal  or  neglect,  the  said  reward  shall  be  lost 
to  the  person  so  apprehending  the  said  slave,  such  jailor  and  his  securities  shall 
be  liable  in  an  action  at  common  law  for  the  amount  so  lost,  by  the  refusal  or 
neglect  of  the  jailor  to  comply  with  the  provisions  of  this  act ;  Provided,  the 
individual  so  apprehending  the  said  runaway  slave,  shall  at  the  time  of  lodging 
said  slave  in  jail,  give  written  notice  to  the  jailor  of  the  amount  of  the  reward 
offered,  and  the  name  of  the  person  offering  the  same. — Act  of  1842  ;  pamp.p. 
166. 

Taker-up's  Notice. 

STATE  OF  GEORGIA,  } 

Houston  County,       >      To  William  B.  Benuel,  jailor,  of  said  county. 


You  are  hereby  notified,  that  Hiram  Webb  offered  a  reward  of 
twenty  dollars,  for  the  apprehending  and  committing  to  jail,  the  negro 
fellow  Jacob,  brought  to  your  jail,  this  day,  by  me.  You  are,  there- 
fore, required  to  detain  said  negro  fellow,  Jacob,  should  he  be  applied 
for,  until  you  receive  that  amount,  as  the  reward  offered  ;  this  May 
1,  1846.  *  Richard  West,  Taker-up. 


k 
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1.  From  and  after  the  passing  of  this  act,  the  justices  of  the  inferior  courts 
■  of  every  county  within  this  State,  in  their  respective  counties,  shall  cause  to  be 

erected  and  kept  in  good  repair,  (or  where  the  same  shall  be  already  built)  shall 
maintain  and  keep  in  good  repair,  at  the  charge  of  such  county,  one  good  and 
convenient  court-house  of  stone,  brick,  or  timber,  and  one  sufficient  jail,  with 
the  necessary  apartments  for  the  safe-keeping  of  criminals  and  debtors,  well 
secured  with  iron  bars,  bolts,  and  locks ;  and  shall  cause  to  be  erected  con- 
tiguous thereto,  one  pillory,  whipping-post,  and  stocks. 

2.  The  inferior  courts  in  each  county  shall  have  full  power  and  authority 
at  all  times  to  inquire  into  the  conduct  of  jailors,  and  the  state  of  jails  in 
their  respective  counties,  and  cfifi  neglect  of  duty  to  cause  such  jailors^to  be  re- 
moved by  an  order  to  the  sheriff  for  that  purpose  ;  and  the  said  courts  shall 
have  full  power  and  authority  to  call  on  all  persons,  their  heirs,  executors,  or 
administrators,  in  their  respective  counties,  who  have  had,  or  may  have  coun- 
ty moneys  in  their  hands,  collected  for  the  express  purpose  of  building  court- 
houses and  jails,  or  for  any  other  county  purpose  whatever;  and  in  case  of 
neglect  or  refusal  to  pay  the  same,  the  said  court  shall  and  are  hereby  required 
to  cause  executions  to  be  issued  for  the  full  amount  appearing  to  be  due,  in  the 
same  manner  as  the  treasurer  is  authorised  by  law  to  issue  executions  against 
the  defaulting  collectors  of  taxes  in  the  different  counties  ;  and  such  moneys, 
when  collected,  may  be  applied  by  such  court  to  the  uses  and  purposes  of 
building  and  repairing  court-houses  and  jails. — Act  of  1796  ;  Prin.  Dig.  169. 


CHAPTER    XXXV. 


CORONER. 

1.  A  coroner  of  our  lord  the  king  ought  to  inquire  of  these  things,  if  he  be 
certified  by  the  king's  bailiffs,  or  other  honest  men  of  the  country ;  first,  he  shall 
go  to  the  places  where  any  be  slain,  or  suddenly  dead  or  wounded,  or  where 
houses  are  broken,  or  where  treasure  is  said  to  be  found,  and  shall  forthwith 
command /owro/'/^e  next  towns,  or  five  or  six  to  appear  before  him  in  such  a  place ; 
and  when  they  are  come  thither,  the  coroner  upon  the  oath  of  them  shall  in- 
quire in  this  manner,  that  is,  to  wit :  if  they  know  where  the  person  was  slain  ; 
whether  it  were  in  any  house,  field,  bed,  tavern,  or  company,  and  who  were 
there  :  likewise  it  is  to  be  inquired  who  were  culpable  either  of  the  act,  or  of  the 
force,  and  who  were  present,  either  men  or  women,  and  of  what  age  soever  they 
be  (if  they  can  speak  or  have  any  discretion  ;)  and  how  many  soever  be  found 
culpable  by  inquisition  in  any  of  the  manners  aforesaid,  they  shall  be  taken  and 
delivered  to  the  sheriff,  and  shall  be  committed  to  the  gaol :  and  such  as  be 
founden,  and  be  not  culpable,  shall  be  attached  until  the  coming  of  the  justices, 
and  their  names  shall  be  written  in  the  rolls  of  the  coroners.  If  it  fortune 
any  such  man  be  slain,  which  is  found  in  the  fields,  or  in  the  woods,  first  it  is 
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to  be  inquired,  whether  he  were  slain  in  the  same  place  or  hot :  and  if  he  were 
brought  and  laid  there,  they  shall  do  so  much  as  they  can  to  follow  their  steps 
that  brought  the  body  thither,  whether  he  were  brought  upon  a  horse,  or  in  a 
cart.  It  shall  be  inquired  also,  if  the  dead  person  were  known,  or  else  a  stranger, 
and  where  he  lay  the  night  before  ;  and  immediately  upon  these  things  being 
inquired,  the  bodies  of  such  persons  being  dead  or  slain,  shall  be  buried. 

2.  In  like  manner  it  is  to  be  inquired  of  them  that  be  drowned,  or  suddenly 
dead,  and  after  it  is  to  be  seen  of  such  bodies,  whether  they  were  so  drowned, 
or  slain,  or  strangled  by  the  sign  of  a  cord  tied  straight  about  their  necks,  or 
about  any  of  their  members,  or  upon  any  other  hurt  found  upon  their  bodies, 
whereupon  they  shall  proceed  in  the  form  aforesaid  ;  and  if  they  were  not  slain, 
then  ought  the  coroner  to  attach  the  finders,  and  all  other  in  the  company. 
Upon  appeal  of  wounds  and  such  like,  especially  if  the  wounds  be  mortal,  the 
parties  appealed  shall  be  taken  immediately  and  kept  until  it  be  known  per- 
fectly, whether  he  that  is  hurt  shall  recover,  or  not ;  and  if  he  die,  the  offenders 
shall  be  kept ;  and  if  he  recover  health,  the  offenders  shall  be  attached  by  four 
or  six  pledges,  after  as  the  wound  is  great  or  small.  If  it  be  for  a  maim,  he 
shall  find  no  less  than  four  pledges,  if  it  be  for  a  small  wound,  two  pledges., 
shall  suffice.  Also  all  wounds  ought  to  be  viewed;  the  length,  breadth,  and 
deepness,  and  with  what  weapons,  and  in  what  part  of  the  body  the  wound  or 
hurt  is,  and  how  many  be  culpable,  and  if  there  are  many  wounds,  who  gave 
each  particular  wound,  all  which  things  must  be  enrolled  in  the  roll  of  the 
coroners. —  Sch.  Dig.  90. 

20.  And  if  any  person  be  slain  or  murdered  in  the  da}^,  and  the  murderer  es- 
cape untaken,  that  the  township  where  the  said  deed  is  so  done,  be  amerced  for 
the  said  escape,  and  that  the  coroner  have  authority  to  inquire  thereof  upon 
the  view  of  the  body  taken.  And  also  justices  of  peace  have  power  to  in- 
quire of  such  escapes,  and  that  to  certify  afore  the  king  in  his  bench  :  and  that 
after  the  felony  found,  the  coroners  deliver  their  inquisitions  afore  the  justices 
of  the  next  jail  delivery,  in  the  shire  where  the  inquisition  is  taken,  the  same 
justices  to  proceed  against  such  murderers,  if  they  be  in  the  jail,  or  else  the  same 
justices  to  put  the  same  inquisitions  afore  the  king  in  his  bench. 

25.  And  if  any  coroner  be  remiss,  and  make  not  inquisitions  upon  the  view 
of  the  body  dead,  and  certify  not  according  as  is  afore  ordained,  that  the  co- 
roner for  every  default  forfeit  to  the  king  an  hundred  shillings.  And  also  it  is 
ordained  by  the  same  authority,  that  every  justice  of  peace  within  this  realm, 
that  shall  take  any  recognizance  for  the  keeping  of  the  peace,  that  the  same 
justice  do  certify,  send,  or  bring  the  same  recognizance  at  the  next  sessions  of 
peace,  where  he  is  or  hath  been  justice,  that  the  party  so  bound  may  be  called  ; 
and  if  the  party  make  default,  the  same  default  then  and  there  to  be  recorded,  and 
the  same  recognizance,  with  the  record  of  the  default,  be  sent  and  certified  into 
the  chancery,  or  afore  the  king  in  his  bench,  or  into  the  king's  exchequer. —  Sch. 
Dig.  137.      [For further  duties  required  by  English  statutes,  see  Sch.  Dig.  83.] 

1.  That  from  and  immediately  after  the  passing  of  this  act  every  person  who 
shall  be  elected  to  the  office  of  coroner  shall,  before  he  enters  upon  the  execution 
of  the  duties  of  his  office,  take  the  following  oath  or  affirmation,  to  wit :  I,  A  B, 

coroner  of  the  county  of ,  do  solemnly  swear  or  affirm,  (as  the  case  may 

be,)  that  I  will  well  and  truly  serve  the  State  of  Georgia  in  the  office  of  coroner 
ofsaid  county ;  that  I  will  to  the  utmost  of  my  power,  faithfully  and  truly  execute, 
or  cause  to  be  executed,  all  writs  and* precepts  to  me  directed  and  which  shall 
come  to  my  hands,  and  will  faithfully  and  truly  return  the  same,  according  to 
the  best  of  my  knowledge,  skill  and  judgment ;  that  I  will  in  no  case  knowingly 
use  or  exercise  the  said  office  illegally,  corruptly,  or  unjustly  ;  that  I  will 
neithe.r  directly  nor  indirectly,  by  any  means  or  device,  or  under  any  color  or  pre- 
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tence  whatsevor,  accept,  receive,  take,  use,  or  enjoy,  or  consent  to  the  accept- 
ing, using,  receiving,  taking  or  enjoying  any  fee  or  reward  of  or  from  any  person 
or  persons  whomsoever,  for  the  summoning,  empanneling,  or  returning  of  any 
inquest,  jury,  or  tales  to  or  in  any  court  for  this  State,  or  between  party  and 
party,  other  than  such  fees  or  rewards  as  are  or  shall  be  allowed  by  law  for  the 
same  ;  and  that  I  will  not  directly  or  indirectly  exact  or  demand  any  manner 
of  fee  or  reward  from  any  person  or  persons  for  serving,  executing,  or  return- 
ing any  writ,  precept,  process,  execution,  or  inquisition,  or  for  any  other  ser- 
vice in  my  said  office,  other  than  such  fees  or  rewards  as  are  or  shall  be  al- 
lowed for  the  same  by  law,  but  that  I  will  in  all  cases  and  things  touching  the 
duties  of  said  office  demean  myself  honestly,  fairly  and  impartially,  according 
to  the  best  of  my  knowledge,  skill,  and  judgment. 

2.  Every  coroner  shall  upon  view  of  the  body,  take  inquests  of  deaths  in 
prisons,  provided  such  death  happen  suddenly  or  violently,  and  without  an  at- 
tending physician,  unless  [provided]  such  death  be  attended  by  suspicious  cir- 
cumstances ;  and  of  all  violent  ,  sudden,  or  casual  deaths  within  his  county, 
and   the  manner  of  such  deaths. 

3.  The  coroner  as  soon  as  he  shall  have  notice,  or  be  certified  of  any  death 
as  aforesaid,  shall  make  out  a  precept  directed  to  any  constable  of  the  county 
where  the  dead  body  is  found  or  lying,  requiring  him  to  summon  a  jury  of  in- 
quest composed  of  good  and  lawful  men  from  the  captain's  district  within  which 
the  said  body  may  be  reported  to  lie,  or  from  an  adjoining  district  of  said  county, 
if  necessary,  to  appear  before  him  at  the  time  and  place  in  such  precept  men- 
tioned and  contained,  which  precept  shall  be  in  the  form  following  : —  coun 

ty,  to  wit :  The  State  of  Georgia  to  any  lawful  constables  of of  the  said 

county.     You  are  required  immediately,  upon  sight  hereof,  to  summon 

good  and  lawful  men  from district,  or  an  adjoining  district  if  necessary, 

of  the  county  of ,  to  be  and  appear  before  me,  A  B,  the  coroner  of  the 

county  aforesaid,  at ,  in  the  said  district,  of  said  county,  on  the day 

of ,  at  the  house  of ,  in  the noon  of  the  same  day,  then  and  there 

to  inquire  of,  do,  and  execute  all  such  things  as,  on  behalf  of  the  Stale,  shall 

be  given  them  in  charge,  touching  the  death  of ,  (or  a  person  unknown, 

as  the  case  may  be,)  and  be  you  then  and  there  to  certify  what  you  shall  have 
done  in  the  premises,  and  further  to  do  and  execute  what  in  behalf  of  the  said 

State  shall  be  then  and  there  enjoined  upon  you  :  in  the  said  county,  this 

day  of ,  in  the  year  of  our  Lord •. 

4.  The  constable  to  whom  such  precept  shall  be  directed  and  delivered, 
shall  forthwith  execute  the  same,  and  shall  repair  to  the  place  at  the  time 
mentioned  therein,  and  make  return  of  the  precept,  with  his  proceedings 
thereon,  to  the  coroner. 

5.  It  shall  be  the  duty  of  the  coroner  to  certify  and  return  every  constable 
who  shall  neglect  or  refuse  to  execute  the  services  and  duties,  or  any  of  them, 
by  this  act  prescribed,  to  the  next  inferior  court  to  be  held  in  and  for  the 
county ;  which  court,  unless  a  reasonable  excuse  be  offered,  shall  set  such 
fine  upon  the  constable  offending  as  they  shall  think  fit  and  reasonable,  not 
exceeding  fifty  dollars. 

6.  When  any  juror  shall  be  summoned  as  aforesaid,  and  shall  fail  to  attend, 
that  then  and  in  that  case  the  said  defaulting  juror  shall  forfeit  and  pay  a  sum 
not  exceeding  ten  dollars,  to  be  levied  by  execution  under  the  hand  and  seal 
of  said  coroner,  unless  such  defaulting  juror  shall  show  good  and  sufficient 
cause  of  excuse  within  ten  days  after  sai.d  default,  to  be  made  on  oath  before 
any  justice  of  the  peace,  and  filed  in  the  office  of  the  clerk  of  the  inferior 
court,  the  merits  of  which  excuse  shall  be  determined  by  the  next  inferior 
court  thereafter. 
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FL  fa, 

STATE  OF  GEORGIA,   >  „,  ^       r  ^     xxt  .  .  j 

Hmston  CoM^y.        H  o  any  lawful  officer,  to  execute  and  return. 

We  command  yon,  that  of  the  goods  and  chattels,  lands  and  tene 
ments,  oi  John  Doe,  (in  your  bailiwick,)  you  cause  to  be  made  the  sum 
of  ^CTi  dollars,  a  fine  imposed  upon  said  John  Doe,  for  neglecting-  and 
failing  to  attend,  at  Perry,  in  said  county,  as  a  juror,  on  an  inquest 
held  in  said  county,  on  the  twentieth  day  of  April,  last  past,  on  the 
body  of  Charles  Smith,  then  and  there  found  dead  ;  and  have  you  the 
said  sum  of  money,  together  with  the  sum  oi  fifty  cents  for  this  execu- 
tion, and  all  future  costs,  with  this  writ,  before  me,  at  Perry,  in  said 
county,  on  the  fourth  Monday  in  July  next. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

Richard  Roe,  Coroner,  [L.  S.] 

Defendanfs  Affidavit, 

STATE  OF  GEORGIA,  ^  j^  person  appeared  before  me,  John  Doe,  who 
Houston  County.  ^  being  duly  sworn,  deposeth  and  saith,  that  he 
has  been  fined  the  sum  of  ten  dollars  for  failing  to  attend  as  a  juror,  on 
an  inquest  held  on  the  body  of  Charles  Smith,  on  the  twentieth  day  of 
April,  last  past ;  that  the  reason  that  deponent  did  not  attend  on  said 
inquest,  at  the  time  and  place  mentioned,  was  that  deponent  was  sick^ 
and  therefore  unable  to  attend. 

Sworn  to  and  subscribed,     i 
before  me,  this  May  1,  1846.  J  JOHN  DOE. 

James  Mack,  J.  P.  5 

7.  The  coroner  shall  swear  or  affirm  twelve  of  the  said  jurors,  who  shall 
appear,  seven  of  whom  shall  be  competent  to  return  a  verdict,  and  shall  ad- 
minister to  the  foreman  of  the  inquest  an  oath  or  affirmation  upon  view  of  the 
body,  in  form  following  :  You,  as  foreman  of  the  inquest,  shall  diligently 
inquire  and  true  presentment  make,  on  behalf  of  the  State  of  Georgia,  how 

and  in  what  manner, or  a  person  deceased,  unknown,  as  the  case  may 

be,  here  lying  dead,  came  to  his  death,  and  of  such  other  matters  relating  to 
the  same  as  shall  be  lawfully  required  of  you,  according  to  evidence:  and 
then  shall  swear  or  affirm,  by  three  at  a  time,  in  order,  the  rest  of  the  jurors 
in  the  form  following  :  Such  oath  or  affirmation  as  the  foreman  of  this  inquest 
bath  taken  on  his  part,  you  and  every  of  you  shall  well  and  truly  observe 
and  keep  on  your  part. 

8.  When  the  jurors  are  sworn  or  affirmed  as  aforesaid,  the  coroner  shall 
charge  them  on  their  oath  or  affirmation  to  declare  if  the  death  of  the  person, 
whether  he  or  she  died  by  murder,  manslaughter,  misadventure,  misfortune, 
accident,  or  otherwise  ;  and  who,  and  when,  and  by  what  means,  and  in  what 
manner ;  and  if  by  murder,  who  were  principals  and  who  were  accessories  : 
and  if  by  manslaughter,  who  were  the  perpetrators,  and  with  what  instrument 
the  stroke  or  wound  was  in  either  case  given  ;  and  so  of  all  prevailing  circum- 
stances which  may  come  by  presumption.  And  if  by  misadventure,  misfor- 
tune, accident  or  otherwise,  whether  by  the  act  of  God  or  man  ;  and  whether 
by  hurt,  fall,  stroke,  drowning,  or  in  any  other  way  ;  to  inquire  what  persons 
were  present  at  the  death  from  whence  the  decease  came,  and  who  he  or  she 
was,  and  his  or  her  parents,  relations,  or  neighbors ;  who  were  the  finders  of 
the  body  ;  whether  killed  in  the  same  place  where  he  or  she  was  found,  or  if 
elsewhere,  by  whom,  and  how  he  or  she  was  brought  from  thence,  and  of 
all  circumstances  relating  to  the  said  death ;  and  if  he  or  she  died  in  prison, 
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whether  by  h^d  usage  there  or  not,  and  if  so,  how  and  by  whom  ;  and  if  he 
or  she  put  ^end  to  Bis  or  her  own  life,  then  to  inquire  of  the  manner,  means, 
or  instrument,  and  of  all  circumstances  concerning  it. 

9.  It  shall  be  lawful  for  every  coroner  to  issue  process  for  witnesses,  com- 
manding them  to, come  before  him  to  be  examined,  and  to  declare  their  know- 
ledge concerning  the  matter  in  question  ;  and  the  said  coroner  shall  administer 
to  every  witntiss  an  oath  or  affirmation,  in  form  following ;  You  solemnly 
swear  (or  afiirm)  that  the  evidence  which  you  shall  give  this  inquest,  on  be- 
half of  the  State,  touching  the  death  of  C.  D.  (or  a  person  unknown,  as  the 
case  is,)  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

,/  Summons  for  Witness, 
STATE  OF  GEORGIA,  ^  To  John  Doe- — You  are  hereby  required  and 
HomtonCoyxx^xy.  ^  commanded,  in  the  name  of  the  State,  ta  be  and 
appeaiy^at  Perry ^  in  said  coiHity,  hyten  o'clock  in  iheforenooTJ^  of  the 
twentieth  instant,  (to-morrow,)  to  be  sworn  as  a  witness,  on  the  part  of 
the  State,  before  a  jury  of  inquest,  then  and  tliere  la-sit,  for  the  pur- 
pose of  ascertaining  the  cause,  means  and  manner,  by  which  Charles 
Smith,  whose  body  was  there  found  dead^  came  to  his  death.  And  this 
you  will  in  no  wise  omit. 

Wit7iess  my  hand  and  official  signature,  this  April  19,  1846. 

Richard  Roe,  Coroner. 

10.  All  coroners  shall  deliver  their  inquisitions  to  the  next  superior  courts 
of  their  respective  counties,  and  the  said  court  shall  proceed  thereon  against 
the  offender. 

11.  Every  coroner,  upon  any  inquisition  before  him  found  whereby  any 
person  or  persons  shall  be  indicted  of  murder  or  manslaughter,  or  as  acces- 
sory or  acomplice  to  the  said  crime  of  mu^rder,  either  before  or  after  the  fact, 
shall  put  in  writing  the  effect  of  so  much  of  the  evidence  given  to  the  jury 
before  him  as  shall  be  material ;  and  every  such  coroner  is  hereby  authorised 
and  required  to  bind  all  such  by  recognizance  as  do  declare  anything  material 
to  prove  the  said  murder  or  manslaughter,  or  to  prove  any  person  or  persons 
accessory  or  acessories,  as  aforesaid,  to  the  said  murder,  to  appear  at  the  next 
superior  court  of  the  county  where  the  trial  thereof  shall  be,  then  and  there 
to  give  evidence  against  such  offender  or  offenders  at  the  time  of  his,  her,  or 
their  trial ;  and  shall  certify  as  well  the  same  evidence  as  such  recogni- 
zance or  recognizances  in  writing  as  he  shall  take,  together  with  the  inqui- 
sition before  him  taken,  and  forward  to  the  said  superior  court  at  or  before 
the  time  of  the  trial  of  the  party  or  parties  indicted.  ^ 

12.  If  any  coroner  be  remiss,  and  do  not  take  inquisition  as  aforesaid,  or  do 
not  certify  as  is  before  directed,  or  shall  offend  in  anything  contrary  to  the 
true  intent  and  meaning  of  this  act,  the  superior  court  of  the  county  where 
such  offence  shall  be  committed,  upon  due  proof  thereof  by  examination  be- 
fore them,  shall  for  every  such  offence  set  such  fine  upon  the  said  coroner  as 
the  said  court  shall  think  fit  and  reasonable,  not  exceeding  $500. 

13.  The  said  coroner  shall,  before  entering  on  the  duties  of  his  office,  give 
bond  and  security  as  is  prescribed  in  the  case  of  sheriff's,  in  the  sum  of  $500, 
except  in  the  counties  of  Chatham  and  Richmond,  where  the  penalty  of  said 
bonds  shall  be  $2,000. 

Coroner's  Bond. 
STATE  OF  GEORGIA, }       Know  all  men    by  these  presents,  that  we, 
Houston  County.       ^  John  Doe,  as   principal,    and  Richard  Roe   and 
Charles  Smith,  as  securities,  of  said  county,  are  held  and  firmly  bound 
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unto  his  excellency  George  TV,  Crawford,  governor  of  said  State,  for 
the  time  being,  and  his  successors  in  office,  in  the  just  and  full  sum  of 
Jive  hundred  dollars,  for  the  true  payment  of  which,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents,  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Joh7i  Doe,  has  been  elected  Coroner  of  said  county  :  now,  should  the 
said  John  Doe,  well  and  truly,  faithfully  perform  and  discharge  all 
and  singular  the  duties  required  by  law  of  him,  as  Coroner,  of  said 
county,  during  the  time  he  may  be  in  office,  then  the  above  obligation 
to  be  null  and  void ;  else  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

Jisa  Bot/le,  J.  L  C  Richard  Roe,  SecHy.  [L.  S.] 

James  Skinner,  J.  I.  C.  Charles  Smith,  SecHy.    [L.  S.] 

Edwin  M,  Clark,  J,  L  C, 

Commission. 

STATE  OF  GEORGIA. 
By  his  excellency  George  W,  Crawford,  governor  and  commander- 
in-chief  of  the  army  and  navy  of  this  State,  and  of  the  militia  thereof. 

To  John  Doe,  Esquire — greeting: 

Whereas  you  were  elected,  on  the  first  day  of  January,  in  the  year 
of  our  Lord  eighteen  hundred  and  forty-six,  Coroner  of  the  county  of 
Houston;  I  do,  by  virtue  of  the  power  and  authority  in  me  vested,  by 
law,  hereby  commission  jou,  the  said  John  Doe,  Coroner,  as  afore- 
said. 

You  are,  therefore,  hereby  authorised  and  required  to  do  and  per- 
form, all  and  singular,  the  duties  incumbent  on  you,  as  Coroner,  as 
aforesaid,  according  to  law  and  the  trust  reposed  in  you. 

Given  under  my  hand  and  the  seal  of  the  State,  at  the  capitol  in 
Milledgeville,  this^r^^  day  of  February,  in  the  year  of  our  Lord,  eigh- 
teen hundred  3.nd  forty -six,  and  of  the  independence  of  the  United 
States  of  America  the  seventieth. 

[L.  S.]     By  the  Governor,  George  W.  Crawford. 

John  H.  Wheel,  Sec^ry  of  State. 

14.  The  coroner  and  constable  serving  the  process  shall  each  receive,  in 
addition  to  the  fees  now  prescribed  by  law,  the  sum  of  fifty  cents  on  each  ex- 
ecution collected  ;  and  that  the  constable  sunnmoning  the  jury  shall  receive 
the  sum  of  one  dollar. — Act  of  1823  ;  Prin.  Dig.  Abb. 

1.  That  from  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful 
for  the  coroners  in  this  State  to  issue  executions  against  the  property  of  the 
person  or  estate,  who  by  the  existing  laws  are  liable,  in  case  of  inquisition, 
for  the  amount  of  his  fees  in  said  case  ;  which  shall  be  directed  to,  and  levied 
by  a  constable  of  the  county,  under  the  same  rules  and  regulations  as  prevail 
in  justices' courts  in  this  State. 

2.  The  coroner  shall  be  entitled  to  thirty -one  and  a  fourth  cents  for  issuing 
said  execution. — Act  of  1835  ;  Prin.  Dig.  266. 

Inquisition  of  Murder. 

STATE  OF  GEORGIA,  ^      An  inquisition  indented,   taken  at  Perry,  in 
Houston  County.        ^  said  county  of  Houston,  the  first  day  of  May,  in 


CORONER.  495 

the  year  of  our  Lord,  eighteen  hundred  and  ybr^^z-^ia:,  before  Thomas 
Stiles^  the  coroner  of  and  in  the  said  county,  upon  the  view  of  the 
body  of  David  Pleasant^  then  and  there  lying  dead,  upon  the  oaths  of 
Ahner  Bushj  Charles  Bush,  Peter  Bush,  &c.,  good  and  lawful  men,  of 
the  county  aforesaid  ;  who  being  sworn,  and  charged  to  inquire  on 
the  part  of  the  State  aforesaid,  when,  where,  how,  and  after  what 
manner,  the  said  David  Pleasant  came  to  his  death,  do  say  upon  their 
oaths,  that  one  Mam  Malice,  late  of  Houston  aforesaid,  not  having 
the  fear  of  God  before  his  eyes,  but,  being  moved  and  seduced,  by  the 
instigation  of  the  devil,  on  the  thirtieth  day  oi  April,  last  past,  with 
force  and  arms,  at  Perry,  in  the  county  aforesaid,  on  and  upon  the 
aforesaid  David  Pleasant,  then  and  there  being,  in  the  peace  of  God, 
and  of  the  said  State,  feloniously,  voluntarily,  and  of  his  malice  afore- 
thought, made  an  assault;  and  that  the  said  Adam  Malice,  then  and 
there,  with  a  certain  sword  made  of  iron  aiid  steel,  of  the  value  of  one 
dollar,  which  he,  the  said  Adam  Malice,  then  and  there  held  in  his 
right  hand,  the  aforesaid  David  Pleasant,  in  and  upon  the  left  'part  of 
the  belly  of  the  said  David  Pleasant,  a  little  above  the  navel,  of  the  said 
David  Pleasant,  then  and  there  violently,  feloniously,  voluntarily,  and 
of  his  malice  aforethought,  struck  and  pierced,  and  gave  to  the  said 
David  Pleasant,  then  and  there,  w^ith  the  sword  aforesaid,  in  and  upon 
the  aforesaid  left  part  of  the  belly,  of  the  said  David  Pleasant,  a  little 
above  the  navel,  of  the  said  David  Pleasant,  one  mortal  wound,  of  the 
breadth  oi  half  an  inch,  and  of  the  depth  oi  three  inches,  of  which  said 
mortal  wound,  the  aforesaid  David  Pleasant,  then  and  there,  instantly^ 
died ;  and  so  the  said  Adam  Malice,  then  and  there,  feloniously  killed 
and  murdered  the  said  David  Pleasant  J  against  the  peace  and  dignity 
of  the  State. 

And  the  said  jurors  further  say,  upon  their  oath  aforesaid,  that  Adam 
Adams,  of  Pulaski  county,  and  Bush  Adams,  of  Twiggs  county,  were 
feloniously  present,  with  drawn  swo7'ds,  at  the  time  of  the  felony  and 
murder  aforesaid,  in  form  aforesaid  committed,  that  is  to  say,  on  the 
said  thirtieth  day  of  April,  last  past,  aforesaid,  at  Perry  aforesaid,  in 
the  county  aforesaid,  then  and  there  comforting,  abetting  and  aiding 
the  said  Adam  Malice,  to  do  and  commit  the  felony  and  murder  afore- 
said, in  manner  aforesaid  ;  against  the  peace  and  dignity  of  the  State. 

In  witness  whereof,  as  well  the  aforesaid  coroner,  as  the  jurors  afore- 
said, have  to  this  inquisition  put  their  seals,  on  the  day  and  year  afore- 
said, and  at  the  place  aforesaid. 

I  do  hereby  certify,  that  the  )  AbneR  BusH,  Foreman.    fL.  S.l 

foregoing  is  a  true,  correct  and  faithful  r  nrT  a  ^.r  r-c,  TJttott    tT      Q  1 

inquisition,  made  before  me.  (  t^HARLES  J3USH.  |_ii.  ^.J 

THOMAS  STILES,  Cor'r,  [L.  S.]   )  PeteR  Bush,  &C.    [L.  S.J 

A71  inquisition,  when  one  hangs  himself. 

[Begin  as  above,  with  the  first  eight  or  ten  lines,  and  continue  as 
follows  :]  not  having  the  fear  of  God  before  his  eyes,  but  being  seduced 
and  moved  by  the  instigation  of  the  devil,  at  Perny  aforesaid,  in  Hous- 
ton aforesaid,  in  a  certain  wood,  then  and  there,  standing  and  being, 
the  seiid^Mda.m  Davidson  being,  then  and  there,  alone,  with  a  certain 
hempen  cord  of  the  value  of  ten  cents,  which  he,  then  and  there,  had 
and  held  in  his  hands,  and  one  end  thereof,  then  and  there,  put  about 
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his  neck,  and  the  other  end  thereof  tied  about  a  hough  of  a  certain  oak 
trecj  himself,  then  and  there,  with  the  cord  aforesaid,  voluntarily  and 
feloniously,  and  of  his  malice  aforethought,  hanged  and  suffo- 
cated ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that 
the  said  Mam  Davidson^  then  and  there,  in  manner  and  form  afore- 
said, as  a  felon  of  himself,  feloniously,  voluntarily,  and  of  his  malice 
aforethought,  himself  killed,  strangled  and  murdered :  against  the 
peace  and  dignity  of  the  State. 
In  witness  whereof,  &c. 

An  inquisition,  where  one  drowns  himself, 

[Begin  as  above,  but  with  variations  to  suit  the  particular  case,]  at 
Perry  aforesaid,  in  the  county  aforesaid,  then  and  there,  being  alone, 
in  a  common  creek^  there  called  Big  Indian^  himself,  voluntarily  and 
feloniously  drowned,  and  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, say  that  the  aforesaid  William  Dash,  in  manner  and  fotm  afore- 
said, then  and  there,  himself,  voluntarily  and  feloniously,  as  a  felon 
of  himself,  killed  and  murdered  ;  against  the  peace  and  dignity  of  the 
State. 

In  witness  whereof,  &c. 

An  inquisition,  where  one  dies  a  natural  death, 

[Begin  and  vary  the  form  to  suit  the  particular  case ;]  that  the  said 
Adam  Spears,  on  the  thirtieth  day  of  April,  last  past,  at  Perry,  in  the 
county  aforesaid,  in  a  certain  out  house,  called  the  old  barn,  was  found 
dead ;  that  he  had  no  marks  of  violence  appearing  on  his  body,  and 
died  by  the  visitation  of  God,  in  a  natural  way,  and  not  otherwise. 

In  witness  whereof,  &c. 

An  iiiquisition  wpon  one  who  dies  in  jail, 

[Begin  as  aforesaid  ;]  jurors,  who  say  upon  their  oath,  that  the  afore- 
said John  Doe,  on  the  day  of  the  taking  of  this  inquisition,  being  a 
prisoner  in  the  jail  at  Perry,  in  the  county  aforesaid,  then  and  there, 
died  of  the  visitation  of  God,  and  then  and  there,  in  manner  and  form 
aforesaid,  came  to  his  death ;  and  not  otherwise. 

In  witness  whereof,  &c. 

An  inquisition  upon  one  non  compos  mentis, 

[Begin  as  aforesaid  ;]  jurors,  who  say  upon  their  oath,  that  the  afore- 
said Adam  Denison,  on  the  day  and  year  aforesaid,  and  at  the  time  of 
his  death,  to  wit :  from  the  third  day  of  June,  to  the  time  of  his  death, 
and  at  the  time  of  his  death,  aforesaid,  was  a  lunatic  and  a  person  of  in- 
sane mind ;  and  that  the  said  Adam  Denison,  being  a  lunatic  and  a 
person  of  insane  mind,  as  aforesaid,  did,  on  the  fourth  day  of  June, 
come  alone,  to  a  certain  creeic  called  Big  Indian,  in  said  county,  and 
did,  then  and  there,  cast  himself  into  the  said  creek,  and  drown  him- 
self in  the  water  of  said  creek.  And  so,  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say,  that  the  aforesaid  Adam  Denison,  from  the  cause 
aforesaid,  in  manner  and  form  aforesaid,  came  to  his  death  ;  %nd  not 
otherwise. 

In  witness  whereof,  &c. 
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A71  inquisition  upon  one  for  cutting  his  throat, 

[Begin  as  aforesaid  ;]  by  the  instigation  of  the  devil,  at  Perry^  afore- 
said, in  the  county  aforesaid,  in  and  upon  himself,  then  and  there 
being,  in  the  peace  of  God  and  of  the  State,  feloniously,  voluntarily, 
and  of  his  malice  aforethought,  made  an  assault;  and  that  the  afore- 
said Anthony  Denison^  then  and  there,  with  a  certain  knife ,  of  the, 
value  oi  six  cents,  which  he,  the  said  Anthony  Denison,  then  and  there, 
held  in  his  right  hand,  himself  upon  his  throat,  then  and  there,  feloni- 
ously, voluntarily,  and  of  his  malice  aforethought,  did  strike  and  give 
to  himself,  then  and  there,  with  the  knife  aforesaid,  upon  his  throat 
aforesaid,  one  mortal  wound  of  the  breadth  of  four  inches,  and  of  the 
depth  of  one  inch;  of  which  said  mortal  wound,  the  said  Anthony 
Denison,  at  Perry,  aforesaid,  in  the  county  aforesaid,  languished,  and 
languishing  lived,  from  the  said  third  day  of  June,  in  the  year  of  our 
Lord,  eighteen  hundred  and  forty-six,  aforesaid,  to  the  fourth  day  of 
June  aforesaid  ;  and  that  the  said  Anthony  Denison,  on  the  fourth  day 
day  of  June  aforesaid,  in  the  year  aforesaid,  at  Perry  aforesaid,  in  the 
county  aforesaid,  of  that  mortal  wound  died.     And  so  the  jurors,  &c. 

In  witness  whereof,  &c. 

For  killing  another  in  his  own  defence, 

[Begin  as  aforesaid ;]  upon  their  oaths  say,  that  Anthony  Kirk,  late 
of  Houston,  at  Perry  aforesaid,  in  said  county,  on  the  third  day  of  June, 
in  the  year  of  our  Lord  eighteen  hundred  and  forty -six,  in  the  peace  of 
God  and  said  State,  then  and  there  being ;  Anthony  Malice,  late  of 
Lanier,  in  the  county  of  Macon,  at  the  hoiw  of  three  in  the  afternoon 
of  the  same  day,  did  come,  and  upon  jiiim  the  said  Anthony  Kirk,  then 
and  there,  of  his  malice  aforethought,  did  make  an  assault,  and  him  the 
sdiid  Anthony  Kirk,  did,  then  and  there,  endeavor  to  beat  and  killj  by  con- 
tinuing the  assault  aforesaid,  from  the  house  of  one  William  Hughes,  in 
Perry  aforesaid,  to  a  certain  place  called  the  Grove,  in  the  county  afore- 
said ;  and  the  said  Anthony  Kirk,  seeing  that  the  ssiid  Anthony  Malice  was 
so  maliciously  disposed,  to  a  certain  wall,  in  the  said  place,  called  Rock- 
ling,  did  flee,  and  from  thence,  for  fear  of  death,  could  not  escape  ;  and 
so  the  said  Anthony  Kirk,  himself,  in  preservation  of  his  life,  against  the 
said  Anthony  Malice,  continued  to  defend  ;  and  in  his   own  defence, 
him,  the  said  Aiithony  Malice,  upon  the  right  part  of  the  breast  of  him, 
the  said  Anthony  Malice,  with  a  certain  sword,  of  the  price  of  twenty-^ 
five  cents,  which  the  said  Anthony  Kirk,  then  and  there,  held  in  his 
right  hand,  did  strike,  then  and  there,  giving  to   the  same  Anthony 
Malice  one  mortal  wound,  of  the  breadth  of  one  inch,  and  of  the  depth 
of  three  inches,  of  which  said  mortal  wound  the  said  Anthony  Malice, 
at  Perry  aforesaid,  in  the  county  aforesaid,  languished,  and  languishing 
lived,  from  the  third  day  of  June  to  the  fourth  day  of  June,  from  thence 
next  ensuing  ;  and  that  the  said  Anthony  Malice,  on  the  said  fourth  day 
of  June,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-six  afore- 
said, at  Perry  aforesaid,  in  the  county  aforesaid,  of  that  mortal  v/ound 
died  ;  and  so  the  said  Anthony  Kirk  did,  then  and  there,  kill  him  the 
said  Anthony  Malice,  in  his  own  defence. 

In  witness  whereof,  &c. 
32 
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An  inquisition,  where  the  Murderer  is  Unknown, 

[Begin  the  same  as  before,  only  say  that  a  certain  person  unknown, 
&c.]  And  add — And  the  said  Jurors,  upon  tlieir  oath  aforesaid,  fur- 
ther say,  that  the  said  person  unknown,  after  he  had  committed  the 
said  felony  and  murder,  in  manner  aforesaid,  did  jEly  away  ;  against  the 
peace  and  dignity  of  the  said  State. 

In  witness  whereof,  &c. 

Evidence, 

STATE  OF  GEORGIA,  ^  The  evidence  of  James  Lawson,  of  Perry,  in  the 
Houston  County.  ^  g^j^^  county,  taken  at  Perry ^  in  the  said  county, 
on  oath,  before  me,  Charles  Dodd,  coroner  of  and  in  said  county,  and 
also  before  the  jury,  then  and  there,  sworn  to  inquire  how  Anthony 
Bodge,  then  and  there  lying  dead,  came  to  his  death,  who  saith  that 
[here  stale  fully  and  at  large  the  evidence  of  the  witness.] 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  >  JAMES  LAWSON. 

Anthony  Dodd,  Coroner,     j 

Recognizance  for  Witness, 

STATE  OF  GEORGIA,  1  Be  it  remembered  that  on  the  first  day  of  May, 
Homton  County.  \  in  the  year  of  our  Lord  eighteen  hundred  and 
forty-six,  George  Hmit,  of  Perry,  in  said  county,  came  before  me, 
Thomas  Stiles,  coroner  of  said  county,  and  did  acknowledge  himself  to 
owe  to  his  excellency,  Geo,  W,  Craioford,  Governor  of  said  State,  for 
the  time  being,  and  his  successors  in  office,  the  sum  of  five  hundred  dol- 
lars, current  money  of  this  State ;  for  the  true  payment  of  which  he 
binds  himself,  his  heirs,  executors  and  administrators,  jointly  and  seve- 
rally, firmly  by  these  presents  :  subject  to  the  condition  that  if  the  said 
George  Hunt,  shall  well  and  truly,  personally,  be  and  appear,  before  the 
Superior  Court,  to  be  held,  in  and  for  said  county,  on  the  fourth  Mon- 
day in  October  next,  then  and  there  to  give  evidence  on  behalf  of  the 
State,  concerning  the  death  of  Richard  Roe,  and  shall  not  depart  the 
said  Court,  without  leave,  then  the  above  recognizance  to  be  void  : 
else,  of  force.  George  Hunt.   [L.  S.] 

Tested  and  approved,  by 
Thomas  Stiles,  Cor^r. 

Note. — The  Coroner  may,  if  he  deems  it  proper,  require  the  witness  to  give  security  for 
his  appearance. 

Commitment, 
STATE  OF  GEORGIA,  i  By  Thomas  Stiles,  Coroner  of  said  county,  to 
Houston  County.         ^      joJin  Ross.  keeper  of  the  common  jail,  of  said 

county. 

Whereas,  by  an  inquisition,  held  on  the  first  day  of  Jl/ay,  in  the  year 
of  our  Lord  eighteen  hundred  and  forty-six,  at  Perry,  in  said  county, 
upon  the  body  of  Richard  Roe,  then  and  there  found  lying  dead,  it  ap- 
peared that  said  Richard  Roe  came  to  his  death  by  a  wound  inflicted  on 
the  belly  of  him,  the  Sciid  Richard  Roe,  with  a  certain  knife,  had  and 
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held  by  William  Storrs^  of  said  county.  And  whereas  it  appears,  by 
said  inquisition,  that  said  William  Storrs  inflicted  said  wound  of  his 
malice  aforethought^  and  is,  therefore,  guilty  of  the  murder  of  said 
Richard  Roe :  you  are,  therefore,  hereby  commanded  and  required 
to  receive  him,  the  said  William  Storrs^  into  your  custody,  in  said  jail, 
and  him  safely  and  securely  keep  therein,  until  he  shall  be  delivered 
thence  by  due  course  of  law. 

Given  under  my  hand  and  seal^  this  May  1,  1846. 

Thomas  Stiles,  Cor^r,  [L.  S.] 

Certificate. 
STATE  OF  GEORGIA,  1      j^  Thomas  Stiles,  Coroner  of  said  county,  do  here- 
Houston  County.       ^  j^y  certify  to  the  honorable  Superior  Court  of  said 
county,  that  the  foregoing  contains  the  proceedings  in  the  case  of 
Richard  Roe^  found  dead  in  said  county. 

Given  under  my  hand  and  official  signature^  this  May  1,  1846. 

Thomas  Stiles,  Cor^r, 
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The  electors  of  members  of  the  general  assembly,  shall  be  citizens  and  in- 
habitants of  this  State,  and  shall  have  attained  to  the  age  of  twenty-one  years, 
and  have  paid  all  taxes  which  may  have  been  required  of  them,  and  which 
they  have  had  an  opportunity  of  paying  agreeably  to  law,  for  the  year  preced- 
ing the  election,  and  shall  have  resided  six  months  within  the  county :  P?-o- 
■yi^ec?,  that  in  case  of  invasion,  and  the  inhabitants  shall  be  driven  from  any 
county,  so  as  to  prevent  an  election  therein,  such  refugee  inhabitants,  being  a 
majority  of  the  voters  of  such  county,  may  meet  under  the  direction  of  any 
three  justices  of  the  peace  thereof,  in  the  nearest  county,  not  in  a  state  of  alarm, 
and  proceed  to  an  election,  without  having  paid  such  tax  so  required  of  elect- 
ors, and  the  persons  elected  thereat,  shall  be  entitled  to  their  seats. — Con.  Ga.* 
Prin.  Dig.  911. 

1.  That  from  and  after  the  passage  of  this  act,  the  oath  required  by  law  to 
be  administered  to  voters  at  election  for  members  of  the  legislature,  and  other 

civil  officers,  of  this  State,  shall  be  as  follows  :  I, ,  do  solemnly  swear 

or  affirm  (as  the  case  may  be)  that  I  have  attained  to  the  age  of  twenty-one 
years  ;  have  paid  all  legal  taxes  which  have  been  required  of  me,  and  which  I 
have  had  an  opportunity  of  paying  according  to  law ;  that  I  am  a  citizen  of  the 
United  States,  and  have  usually  resided  in  this  county  for  the  last  six  months, 
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and  have  considered  it  my  home  or  place  of  residence  during  that  period  :  so 
help  me  God. 

2.  Where  any  person  applies  to  vote  for  governor,  members  of  congress^  or 
electors  of  president  and  vice-president  of  the  United  States,  out  of  the  county 
where  he  resides,  and  the  presiding  magistrates  shall  have   doubts  as   to  his 

right  to  vote,  they  shalj  administer  to  him  the  following  oath:  I, — ^ ,  do 

solemnly  swear  or  affirm  (as  the  case  may  be)  that  I  have  attained  to  the  age 
of  twenty-one  years  ;  am  a  citizen  of  the  United  States,  and  have  usually 
resided  in  this  State  for  the  last  six  months,  and  have  considered  it  my  home 
or  place  of  residence  during  that  period ;  and  have  paid  all  legal  taxes  which 
have  been  required  of  me  and  which  1  have  had  an  opportunity  to  pay  agreea- 
bly to  law  :  so  help  me  God. — Act  of  1835  ;  Fiin.  Dig.  197. 

In  all  elections  hereafter  to  be  held  for  governor,  or  electors  of  president 
and  vice-president  of  the  United  States,  and  upon  all  questions  and  subjects 
whereon  the  voice  of  the  people  of  Georgia  may  be  desired  to  be  expressed, 
it  shall  and  may  be  lawful  for  any  citizen  of  this  State  who  may  be  entitled  to 
vote  for  such  officers  or  upon  such  questions  in  the  county  of  which  he  is  a 
resident,  to  vote  for  or  upon  the  same,  in  any  county  of  this  State  :  Provided, 
he  shall  not  have  voted  elsewhere  for  such  officer,  or  upon  such  question  or 
subject.— ^ci  of  1833  :  Prin.  Dig.  197. 

If  any  person  shall  hereafter  vote  more  than  once  at  any  election  which  may 
be  held  in  any  county  of  this  State,  or  vote  out  of  the  county  in  which  he  may 
usually  reside,  for  members  of  the  legislature,  or  for  county  officers,  such  per- 
son shall  be  indicted  for  a  misdemeanor,  and  on  conviction,  shall  be  punished 
by  imprisonment  and  labor  in  the  penitentiary,  for  any  time  not  less  than  one 
year,  nor  more  than  two  3^ears. 

If  any  person  being  twenty-one  years  of  age  or  upwards,  shall  hereafter  buy 
or  sell  a  vote,  or  be  concerned  in  buying  or  selling  a  vote,  or  shall  unlawfully 
vote  at  any  election  which  may  be  held  in  any  county  in  this  State,  such  per- 
son sball  be  indicted  for  a  misdemeanor,  and  on  conviction,  shall  be  punished 
by  imprisonment  and  labor  in  the  penitentiar}''  for  a  term  not  less  than  one 
year,  nor  more  than  four  years, — Prin.  Dig.  649. 

1.  That  from  and  after  the  passage  of  this  act,  the  following  shall  be  the 
thirtieth  (30th)  section  of  the  tenth  (10th)  division  of  the  act  entitled  an  act 
to  reform,  amend  and  consolidate  the  penal  laws  of  the  State  of  Georgia,  ap- 
proved December  twenty-third,  one  thousand  eight  hundred  and  thirty-three, 
in  lieu  of  the  said  section  as  now  embraced  in  said  act,  to  wit : — If  any  person 
shall  hereafter  buy  or  sell,  or  offer  to  buy  or  sell  a  vote,  or  be  concerned  in 
buying  or  selling  a  vote,  or  shall  unlawfully  vote  at  any  election  which  may 
be  held  in  any  county  in  this  State,  such  persons  shall  be  indicted  for  a  misde- 
meanor, and  on  conviction,  shall  be  punished  by  imprisonment  and  labor  in  the 
penitentiary,  for  a  term  not  less  than  one  year,  nor  more  than  four  years. 

2.  That  if  any  person  under  the  age  of  twent)r-one  years  and  above  the  age 
of  fourteen,  shall  vote  illegalh^  at  any  election,  he  shall  be  fined  in  a  sum  not 
exceeding  one  hundred  dollars,  or  imprisoned  in  the  common  jail  of  the  county, 

.at  the  discretion  of  the  court. — Act  of  1840;  pamp.  p.  139. 

No  person  who  hath  been,  or  may  be  convicted  of  felony,  before  any  court 
of  this  State,  or  any  of  the  United  States,  shall  be  eligible  to  any  office  or  ap- 
pointment of  honor,  profit,  or  trust,  within  this  State. —  Con.  Ga.  Prin.  Dig. 
905. 


1.  'AH  elections  for  m^embers  to  represent  this  State  in  the  general  assembly 
thereof,  and  for  representatives  in  congress,  shall  be  held  at  the  court-house  or 
place  appointed  for  holding  the  superior  courts  in  the  respective  counties,  and 
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the  electors  thereat  shall  vote  viva  voce.  It  shall  be  the  duty  of  any  three  or 
more  of  the  magistrates  of  each  county,  .not  being  candidates,  to  preside  at,  and 
make  returns  of  all  elections  for  senators  and  representatives  in  the  general  as- 
sembly, and  representatives  in  congress  ;  and  the  sheriff  oi  each  county,  or  his 
deputy  J  is  required  to  attend  at  such  elections,  for  the  purpose  of  enforcing  the 
orders  of  the  presiding  magistrates,  and  preserving  good  order.  That  the 
general  elections  shall  be  held  annually,  on  the  first  Monday  in  October. 
[The  rest  of  this  section,  respecting  the  oaths  of  voters  and  theihours  of  open- 
ing and  closing  the  polls,  re-enacted  with  alterations.] 

2.  If  the  superintending  magistrates  or  officers  at  such  elections  shall  make 
a  fraudulent  return,  or  they  or  either  of  them,  while   superintending  at  such 
election,  or  any  candidate,  shall  influence,  or  endeavor  to  influence  or  persuade 
any  voter  not  to  vote  as  he  first  designed  or  intended,  or  shall  take  any  undue 
means  to  obtain  a  vote,  he  or  they  shall  forfeit  for  the  first  offence  $100,  to 
be  recovered  by  information  in  any  court  having  jurisdiction  thereof;  and  if  a 
justice,  shall  be  forever  disqualified  from  serving  in   the  commission  of  the 
peace  ;  and  if  a  candidate,  shall  be  thereby  incapacitated  from  serving  in  the 
post  or  place  for  which  he  may  be  elected.     That  if  any  person   or  persons 
whatsoever,  shall,  on  any  day  appointed  for  holding  such  elections,  presume 
to  violate  the  freedom  of  such  election,  by  any  arrest,  menace,  or  threat,  or 
attempt  to  overawe,  affright,  or  force  any  person  qualified  to  vote,  or  offer  any 
bribe  to  induce  him  to  vote   contrary  to  his  inclination  ;  or  shall,  after  said 
election  is  over,  menace  or  despitefullyuse,  abuse,  or  insult  any  person,  because 
he  hath  not  voted 'as  he  or  they  might  have  wished,  every  such  person  so 
offending,  upon  sufficient  proof  of  such  violence  or  abuse,  menacing  or  threat- 
ening, before  any  justice  of  the  peace,  shall  be  bound  over  to  the  superior 
court,  himself  in  $100,  and  two  securities  in  $50  each,  to  be  of  good  behavior 
and  abide  the  sentence  of  said  court,  where,  if  the   offender  or  offenders  are 
convicted  of  such  offence  as  aforesaid,  then  he  or  they  shall,  respectively,  for 
each  offence,  forfeit  a  sum  not  exceeding  $100,  and  be  committed  to  jail  with- 
out bail  or  mainprise,  until  the  same  be  paid,  which  said  fine,  so  imposed,  shall 
be  recovered  by  writ  of  fieri  facias  or  ca.  sa.  issued  and  signed  by  the  clerk 
of  said  court,  under  and  by  virtue,  of  the  sentence  of  the  same  ;  and  the  sheriff 
of  the  county  is  hereby  required  to  levy  such  writ  forthwith.     That  no  civil 
officer  shall  execute  any  writ  or  civil  process  whatsoever,  upon  the  body  of  any 
person  qualified  to  vote  at  any  election  as  aforesaid,  either  in  his  journey  to,  or 
return  from,  or  during  his  stay  there  upon  that  account,  under  a  penalty  not 
exceeding  $500  :  Provided^  he  shall  not  be  more  than  four  days  on  his  journey 
going  to,  returning  from,  and  stay  at  the  place  of  holding  said  election,  to  be 
recovered  of  and  from  the  officer  who  shall  serve  any  process  or  arrest  as 
aforesaid,  after  such  manner  and  form,  and  to  be  disposed  of  as  herein  before 
directed  ;  and  all  such  writs  or  civil  process  executed  on  the  body  of  any  person 
either  going  to,  returning  from,  or  being  at  the  place  where  such  election  is 
appointed  within  the  time  before  limited,  he  being  qualified  to  vote  thereat,  are 
hereby  declared  null  and  void  ;  that  at  the  general  election  which  shall  be  held 
for  members  of  the  general  assembly,  on  the  first  Monday  in  October,  1800, 
and  at  every  second  general  election  thereafter,  the  electors  at  such  election 
shall  vote  for  members  to  represent  this  State  in  the  House  of  Representatives 
of  the  United  States.     That  no  person  shall  be  elected  a  representative  in 
congress,  who  has  not  been  an  inhabitant  of  this  State  three  years  next  pre- 
ceding his  election,  and  paid  his  tax  regularly  during  that  time ;  nor  shall  he 
hold  any  office  of  profit  under  this  State  or  the  United  States,  during  the  time 
for  which  he  may  be  elected  a  representative.     That  the  names  of  the  several 
candidates  be  kept  on  separate  papers,  and  the  number  and  the  names  of  the 
voters  shall  be  sealed  up,  together  with  an  accurate  state  of  the  poll  under  the 
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hands  of  the  presiding  magistrates,  and  transmitted  hj  express  to  his  excellency, 
the  governor,  within  twenty  days  after  closing  the  poll  at  such  election,  who 
is  empowered  to  draw  on  the  treasury  for  the  payment  of  such  express^  not 
exceeding  $2  per  day.  That  the  governor  or  commander-in-chief  for  the  time 
beino-,  shall,  within  five  days  after  the  expiration  of  the  said  twenty  days 
hereinbefore  allow^ed  for  making  returns,  count  up  the  votes  from  the  several 
counties,  or  such  of  them  as  may  have  made  returns  for  each  person,  and  im- 
mediately thereafter  issue  his  proclamation  declaring  the  persons  having  the 
highest  number  of  votes,  and  qualified  as  aforesaid,  to  be  duly  elected  to  repre- 
sent this  State  in  the  House  of  Representatives  of  the  United  States,  and  to 
grant  a  certificate  thereof  under  the  great  seal  of  the  State  to  each  of  them  : 
Provided,  no  certificate  or  commission  shall  issue  to  or  for  any  such  person  so 
elected,  until  satisfactory  proof  is  produced,  that  the  tax  of  such  person  has  keen 
regularly  paid  as  above  mentioned,  and  that  he  has  actually  had  the  residence 
herein  prescribed.  That  where  any  two  or  more  persons  have  an  equal  and  the 
highest  number  of  votes,  other  than  those  duly  elected  in  the  general  poll,  then, 
and  in  that  case,  the  governor  shall  issue  his  proclamation  directing  a  new 
election.  That  in  case  any  person  duly  elected,  being  in  the  State,  and  notified 
thereof  in  manner  herein  directed,  shall  not  within  twenty  days,  and  if  out  of 
this  State,  within  forty  days  after  such  notification,  signify  bis  acceptance,  or 
shall  depart  this  life,  the  governor  or  commander-in-chief,  shall  order  a  new 
election  to  be  held  in  like  manner  as  hereinbefore  pointed  out.  That  all  writs 
of  election  to  fill  vacancies  that  may  happen  for  members  of  the  general  as- 
sembly of  this  State,  or  House  of  Representatives  of  the  United  States,  shall 
be  directed  to  the  justices  of  the  inferior  courts  of  the  respective  counties,  who 
are  hereby  required  to  give  public  notice  thereof,  and  cause  the  same  to  be 
held  in  manner  and  form  as  hereinbefore  pointed  out  agreeably  to  such  writ. 
That  the  presiding  magistrates  at  any  election  for  members  of  the  general 
assembly  of  this  State,  or  representatives  in  congress,  are  hereby  empow^ered 
and  required  to  appoint  three  clerks  to  attend  the  said  elections,  whose  duty  it 
shall  be  to  keep  three  rolls. 

^  3.  The  general  assembly  of  this  State  shall,  from  and  after  the  passing  of 
this  act,  meet  on  the  first  Monday  in  November  annually. — Act  of  1799  ;  JPrin. 
Dig.  190. 

In  future,  all  elections  shall  be  by  ballot. — Act  of  1799  ;  Prin.  Dig.  192. 


1.  That  from  and  after  the  passage  of  this  act,  the  State  of  Georgia  shall 
be  laid  off  into  eight  congressional  districts,  in  the  following  manner,  to  wit : 

2.  That  the  counties  of  Camden,  Glynn,  Wayne,  Mcintosh,  Liberty,  Bryan, 
Chatham,  Effingham,  Bulloch,  Montgomery,  Tatnall,  Appling,  Ware,  Laurens, 
Emanuel,  Lowndes,  Telfair  and  Thomas,  shall  compose  the  first  district. 

That  the  counties  of  Houston,  Decatur,  Early,  Baker,  Lee,  Randolph, 
Stewart,  Sumter,  Dooly,  Muscogee,  Marion,  Macon,  Irwin  and  Pulaski,  shall 
compose  the  second  district. 

That  the  counties  of  Harris,  Talbot,  Crawford,  Twiggs,  Upson,  Monroe, 
Bibb  and  Pike  shall  compose  the  third  district. 

That  the  counties  of  Troup,  Meriwether,  Heard,  Coweta,  Fayette,  Camp- 
bell, Carroll,  Henry,  and  New^ton,  shall  compose  the  fourth  district. 

That  the  counties  of  Dade,  Walker,  Chattooga,  Floyd,  Cass,  Paulding,  Mur- 
ray, Gilmer,  Cherokee,  Cobb,  De  Kalb,  Gwinnett  and  Forsyth,  shall  compose 
the  fifth  district. 

That  the  counties  of  Union,  Lumpkin,  Habersham,  Rabun,  Franklin,  Hall, 
Jackson,  Madison,  Elbert,  Clark  and  Walton,  shall  compose  the  sixth  district. 

That  the  counties  of  Morgan,  Green,  Taliaferro,  Putnam,   Jasper,  Butts, 


X 


ELECTIONS.  503 

Jones,  Baldwin,  Wilkinson  and  Oglethorpe,  shall  compose  the  seventh  dis- 
trict. 

And  that  the  counties  of  Wilkes,  Lincoln,  Columbia,  Richmond,  Burke, 
Scriven,  Jefferson,  Warren,    Hancock  and  Washington,   shall   compose  the  . 

eighth  district.  J.  . 

3.  That  all  persons  residing  in  each  of  the  congressional  districts  aforesaid, 
entitled  under  the  laws  of  this  State  to  vote  for  members  to  congress,  shall  be 
entitled  to  vote  for  one  member  to  represent  the  district  in  which  he  may  re- 
side, in  the  Congress  of  the  United  States,  and  no  more. 

4.  That  no  person  shall  be  eligible  to  represent  any  of  the  said  congres- 
sional districts,  who  does  not  at  the  time  of  his  election,  reside  within  the 
said  district ;  nor  shall  any  person  be  entitled  to  vote  for  a  member  to  con- 
gress, in  any  district  other  than  the  one  in  which  he  resides. 

5.  That  all  elections  for  a  member  to  congress  shall  be  held  at  the  time 
prescribed  by  existing  laws,  for  members  to  congress  and  shall  be  held  at 
the  places  or  election  precincts  in  each  county  composing  said  districts  as  are 
or  may  hereafter  be  established  by  law  for  holding  elections,  for  members  to 
the  State  Legislature,  and  conducted  and  returned  in  the  same  manner  as  is 
now  prescribed  by  law  for  the  election  of  members  to  congress. 

6.  That  the  person  having  the  highest  or  greatest  number  of  votes  in  each         \'\ 
of  their  respective  districts,  shall  be  declared  by  proclamation  from  the  gov-  'iV^ 
ernor,  duly  elected  and  commissioned  accordingly  under  the  provisions  of  the 
laws  of  this  State,  touching  the  election  and  qualification  of  members  to  con- 
gress. 

7.  That  when  any  vacancy  may  happen  in  any  or  either  of  said  districts,  by 
death,  resignation,  or  otherwise,  for  a  member  to  congress,  such  vacancy  shall 
be  filled  by  the  persons  of  the  district  entitled  to  a  vote  agreeable  to  the  pro- 
visions of  the  ninth  section  of  this  act. 

8.  [Temporary.] 

9.  That  any  person  who  shall  vote  for  a  member  of  congress,  under  this 
act,  in  any  other  district  than  the  district  in  which  he  may  reside  at  the  time 
of  voting,  or  may  be  legally  entitled  to  vote,  or  shall  vote  more  than  once  in 
his  own  district,  at  the  same  election,  shall  be  guilty  of  a  misdemeanor;  and 
on  conviction  thereof,  shall  be  punished  by  fine  of  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  at  the  discretion  of  the  court. 

10.  That  so  much  of  the  act  approved  on  the  11th  day  of  February,  1799, 
as  provides  in  the  second  section  thereof,  that  no  certificate  or  commission 
shall  issue  to  or  for  any  such  person  so  elected  until  satisfactory  proof  is  pro- 
duced that  the  tax  of  such  person  has  been  regularly  paid,  and  that  he  has 
actually  had  the  residence  therein  prescribed,  be  and  it  is  hereby  repealed. 
Act  of  1843  ;  pamp.  p.  54. 

2.  At  the  next  annual  election  for  members  of  the  legislature,  and  every 
two  years  thereafter,  until  altered  by  law,  the  citizens  of  this  State  shall  be 
entitled  to  elect  such  number  of  representatives  to  congress  as  shall  be  an- 
nounced by  proclamation  of  his  excellency  the  governor,  agreeably  to  the  fore- 
going section. — Act  of  1831  ;  Prin.  Dig.  196. 

That  until  the  next  appointment  of  representatives  among  the  counties  of 
this  State,  the  representation  of  the  several  counties  shall  be  as  fqllov/s,  to 
wit:  The  counties  of  Bibb,  Burke,  Cass,  Chatham,  Cherokee,  Clark,  Co- 
lumbia, Cobb,  Coweta,  De  Kalb,  Elbert,  Franklin,  Greene,  Gwinnett,  Haber- 
sham, Harris,  Henry,  Houston,  Jasper,  Lumpkin,  Meriwether,  Monroe,  Mus- 
cogee, Newton,  Oglethorpe,  Pike,  Putnam,  Randolph,  Richmond,  Stewart, 
Talbot,  Troup,  Upson,  Walton,  Warren,  Washington  and  Wilkes,  being  the 
thirty -seven  counties  having  the  greatest  representative  population,  shall  each 
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have  two  representatives  ;  and  the  counties  of  Appling,  Baker,  Baldwin,  Bryan, 
Bulloch,  Butts,  Camden,  Campbell,  Carroll,  Chattooga,  Crawford,  Dade,  Deca- 
tur, Dooly,  Early,  Effingham,  Emanuel,  Fayette,  Floyd,  Forsyth,  Gilmer, 
Glynn,  Hall,  Hancock,  Heard,  Irwin,  Jackson,  Jefferson,  Jones,  Laurens,  Lee, 
Liberty,  Lincoln,  Lowndes,  Macon,  Madison, Marion,  Mcintosh,  Montgomery, 
Morgan,  Murray,  Paulding,  Pulaski,  Rabun,  Scriven,  Sumter,  Taliaferro, 
Tatnall,  Telfair,  Thomas,  Twiggs,  Union,  Walker,  Ware,  Wayne  and  Wilkin- 
son, shall  be  entitled  each  to  one  representative. — Act  of  1845  ;  pamp.  p.  16. 

2.  That  the  senate  shall  consist  of  forty -seven  members,  to  be  elected,  one 
from  each  of  the  districts  hereinafter  mentioned,  to  wit : 

The  first,  to  consist  of  the  county  of  Chatham. 

The  second,  to  be  composed  of  the  counties  of  Bryan  and  Liberty. 

The  third,  to  be  composed  of  the  counties  of  Mcintosh  and  Glynn. 

The  fourth,  to  be  composed  of  the  counties  of  Wayne  and  Camden. 

The  fifth,  to  be  composed  of  the  counties  of  Ware  and  Lowndes. 

The  sixth,  to  be  composed  of  the  counties  of  Appling  and  Montgomery. 

The  seventh,  to  be  composed  of  the  counties  of  Tatnall  and  Bulloch. 

The  eighth,  to  be  composed  of  the  counties  of  Effingham  and  Scriven. 

The  ninth,  to  be  composed  of  the  counties  of  Burke  and  Emanuel. 

The  tenth,  to  be  composed  of  the  counties  of  Laurens  and  Wilkinson. 

The  eleventh,  to  be  composed  of  the  counties  of  Telfair  and  Irwin. 

The  twelfth,  to  be  composed  of  the  counties  of  Decatur  and  Thomas. 

The  thirteenth,  to  be  composed  of  the  counties  of  Baker  and  Early. 

The  fourteenth,  to  be  composed  of  the  counties  of  Randolph  and  Stewart. 

The  fifteenth,  to  be  composed  of  the  counties  of  Lee  and  Sumter. 

The  sixteenth,  to  be  composed  of  the  counties  of  Muscogee  and  Harris. 

The  seventeenth,  to  be  composed  of  the  counties  of  Houston  and  Macon. 

The  eighteenth,  to  be  composed  of  the  counties  of  Talbot  and  Marion. 

The  nineteenth,  to  be  composed  of  the  counties  of  Pulaski  and  Dooly. 

The  twentieth,  to  be  composed  of  the  counties  of  Twiggs  and  Bibb. 

The  twenty-first,  to  be  composed  of  the  counties  of  Washington  and  Jefferson. 

The  twenty-second,  to  be  composed  of  the  counties  of  Richmond  and  Columbia. 

The  twenty-third,  to  be  composed  of  the  counties  of  Warren  and  Taliaferro. 

The  twenty-fourth,  to  be  composed  of  the  counties  of  Hancock  and  Baldwin. 

The  twenty-fifth,  to  be  composed  of  the  counties  of  Putnam  and  Jones. 

The  twenty-sixth,  to  be  composed  of  the  counties  of  Monroe  and  Pike. 

The  twenty-seventh,  to  be  composed  of  the  counties  of  Crawford  and  Upson. 

The  twenty-eighth,  to  be  composed  of  the  counties  of  Meriwether  and  Coweta. 

The  twenty-ninth,  to  be  composed  of  the  counties  of  Troup  and  Heard. 

The  thirtieth,  to  be  composed  of  the  counties  of  Carroll  and  Campbell. 

The  thirty-first,  to  be  composed  of  the  counties  of  Fayette  and  Henry. 

The  thirty-second,  to  be  composed  of  the  counties  of  Butts  and  Jasper. 

The  thirty-third,  to  be  composed  of  the  counties  of  Newton  and  Walton. 

The  thirty- fourth,  to  be  composed  of  the  counties  of  Morgan  and  Greene. 

The  thirty-fifth,  to  be  composed  of  the  counties  of  Wilkes  and  Lincoln. 

The  thirty-sixth,  to  be  composed  of  the  counties  of  Elbert  and  Franklin. 

The  thirty-seventh,  to  be  composed  of  the  counties  of  Oglethorpe  and  Madison. 

The  thirty-eighth,  to  be  composed  of  the  counties  of  Clark  and  Jackson. 

The  thirty-ninth,  to  be  composed  of  the  counties  of  Gwinnett  and  De  Kalb. 

The  fortieth,  to  be  composed  of  the  counties  of  Paulding  and  Cass. 

The  forty-first,  to  be  composed  of  the  counties  of  Cobb  and  Cherokee. 

The  forty-second,  to  be  composed  of  the  counties  of  Forsyth  and  Hall. 

The  forty-third,  to  be  composed  of  the  counties  of  Habersham  and  Rabun. 

The  forty-fourth,  to  be  composed  of  the  counties  of  Lumpkin  and  Union. 

The  forty-fifth,  to  be  composed  of  the  counties  of  Gilmer  and  Murray. 

The  forty-sixth,  to  be  composed  of  the  counties  of  Walker  and  Dade. 

The  forty-seventh,  to  be  composed  of  the  counties  of  Floyd  and  Chattooga. 

3.  That  the  managers  of  elections  in  the  several  counties  in  this  State,  shall 
be  required  to  meet  at  their  several  court-houses,  as  now  prescribed  by  Jaw, 
and  count  up  the  votes  polled  for  senator  at  the  several  election  districts  in 
their  respective  counties,  and  transmit  a  return  of  the  same  to  the  governor, 
who  shall  examine  said  returns,  and  the  person  having  the  highest  number 
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of  votes,  shall  be  declared  senator  in  the  manner  above  pointed  out,  and  the 
governor  shall  give  notice  of  the  same  by  proclamation. — Act  of  1843  ;  pamp. 
p.  17. 


On  the  first  Monday  in  January  annually,  the  electors  in  the  several  coun- 
ties in  this  State,  entitled  to  vote  at  the  general  elections,  be,  and  they  are 
hereby  authorised  and  required  to  elect  by  ballot  at  the  court-houses  of  the 
respective  counties,  a  receiver  of  returns  of  taxable  property,  and  tax  collect- 
or for  each  county  in  this  State,  v^hich  said  election  shall  be  held  under  the 
direction  of  three  justices  of  the  peace,  who  shall  transmit  all  returns  of  said 
elections  to  the  governor  for  the  time  being,  in  twenty  days,  who  shall  com- 
mission such  person  or  persons  so  elected. — Act  of  1810  ;  Prin.  JDig.  853. 


1.  From  and  after  the  first  day  of  June  next,  one  justice  of  the  inferior 

COURT,  OR  ONE  JUSTICE  OF  THE  PEACE,  AND  TWO  FREEHOLDERS,  OR  TWO  OF  THE 

AFORESAID  JUSTICES,  AND  ONE  FREEHOLDER,  shall  Superintend  the  elections, 
in  each  and  every  election  district,  which  now  is,  or  w^hich  hereafter  may  be 
established  in  any  of  the  counties  of  this  State,  for  the  election  of  governor, 
members  of  congress,  members  of  the  general  assembly,  electors  of  president 
and- vice-president,  or  county  officers. 

2.  The  freeholders  aforesaid  shall  not  be  competent  to  superintend  the 
elections  aforesaid,  until  they,  and  each  of  them,  shall  first  have  taken  the 
following   oath,  viz: — "I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  am  a 

freeholder,  resident  in  this  county  of ;  that  I  will  faithfully  superintend 

this  day's  election,  and  make  a  just  and  true  return  thereof,  according  to  law, 
and  to  the  best  of  my  ability  :   so  help  me  God." 

3.  The  superintendents,  or  a  majority  of  them,  of  the  district  elections  in 
the  several  counties  of  this  State,  shall,  and  they  are  hereby  required,  on  the 
day  of  the  elections  by  them  held,  in  the  respective  districts,  and  at  the  places 
designated  by  law,  for  holding  such  elections,  to  receive  and  count  out  the 
votes  by  them  taken  in,  keep  a  f^ir  statement  of  the  polls,  and  conduct  the 
elections  in  all  respects,  according  to  the  election  law  of  this  State,  now  in 
force,  11th  February,  1799,  so  far  as  said  law  is  now  in  force. 

4.  It  shall  be  the  duty  of  one,  or  more,  of  the  superintendents  of  the  district 
elections,  in  the  several  counties  of  this  State,  to  meet  at  the  court-house  of 
their  respective  counties,  on  the  day  after  the  election,  and  then  and  there, 
together  with  the  superintendents  of  the  election  held  at  the  court-house,  or 
a  majority  of  them,  and  count,  compare,  and  add  together,  the  returns  to  them 
produced  by  the  superintendents  of  the  district  elections  of  the  county,  and 
return  and  certify  to  the  governor,  the  result  of  the  elections  for  that  county, 
agreeably  to  the  election  law  of  force  in  this  State,  passed  the  11th  day  of 
February,  in  the  year  1799. 

5.  All  returns  of  district  elections,  made  by  freeholders  in  their  several 
counties,  according  to  the  provisions  of  this  act,  shall  be  signed  by  them  as 
such. 

6.  When  any  doubt  shall  be  suggested,  as  to  the  legality  of  any  vote  of- 
fered at  any  election,  held  in  any  election  district,  in  any  of  the  counties  of 
this  State,  it  shall  be  the  duty  of  the  superintendents  of  such  election,  before 
receiving  such  vote,  to  administer  to  the  person  offering  it,  together  with  the 
oath  now  prescribed  by  law,  the  following  oath,  viz  : — "  I,  A  B,  do  solemnly 
swear  (or  affirm)  that  I  have  not  this  day  voted  at  any  election,  held  at  any 
place,  in  this  State,  for  governor,  members  of  congress,  electors  of  president 
and  vice-president,  members  of  the  legislature,  or  county  officers  :  so  help  me 
God."     And  it  shall  be  the  duty  of  the  superintendents  of  such  election,  to 
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return  to  the  clerk  of  the  inferior  court,  a  list  containing  the  names  of  all 
voters,  who  have  taken  the  oath  prescribed  by  this  section,  of  this  act,  which 
list  shall  be  filed  in  the  office  of  said  clerk. 

7.  The  duties  of  sheriff,  as  pointed  out  by  law,  at  the  district  elections  in 
this  State,  shall  be  performed  hy  any  constable,  or  any  other  person  appointed 
by  the  superintendents,  and  that  said  election  shall  in  all  respects,  except 
those  herein  recited,  be  conducted  in  the  manner,  and  with  the  solemnities, 
and  at  the  places  prescribed  by  the  laws  now  in  force  in  this  State,  regulating 
general  and  county  elections. 

S.  If  any  person  shall  vote  at  more  than  one  place,  of  holding  elections  in 
any  county  of  this  State,  at  any  election  for  governor,  members  of  congress, 
electors  of  president  and  vice-president,  members  of  the  legislature,  or  county 
officers,  or  if  any  justice  as  aforesaid,  or  freeholder  presiding  at  any  election 
in  any  of  the  districts  of  any  county  of  this  State,  shall  in  manner  fail  to  per- 
form the  duties  herein  required  of  him,  or  shall  violate  the  trust  herein  con- 
fided to  him  ;  such  person,  justice  of  the  peace,  or  freeholder,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  upon  conviction  thereof,  before  the  supe- 
rior courts,  or  any  of  them,  of  this  State,  shall  be  punished  according  to  an  act, 
passed  in  the  year  1799,  regulating  general  elections,  and  the  penalties  therein 
prescribed  for  the  violations  of  the  said  law,  by  the  magistrate,  or  superintend- 
ents, is  hereby  extended  to  persons  voting  contrary  to  the  provisions  of  this  act. 

9.  Any  and  every  person,  who  shall  be  convicted  of  voting  at  any  election, 
who  shall  not  have  been  authorised  to  do  so,  in  accordance  with  the  constitu- 
tion of  this  State,  shall  be  punished  by  a  fine,  of  not  less  than  $30,  or  by  im- 
prisonment, at  the  discretion  of  the  court,  in  the  common  jail  of  the  county. 

10.  The  magistrate  or  freeholder  who  shall  carry  the  district  election  re- 
turns to  the  court-house,  according  to  the  provisions  of  this  act,  shall  in  all 
the  counties  of  the  eastern  circuit,  except  the  county  of  Bulloch,  be  allowed 
the  sum  of  three  dollars,  to  be  paid  out  of  the  county  treasury  of  the  respect- 
ive counties  of  said  district,  as  aforesaid. 

11.  The  elections  held  at  the  several  election  districts  in  this  State  shall  be 
opened  between  the  hours  of  seven  and  ten  in  the  morning,  and  shall  be  closed 
at  the  hour  of  six  in  the  evening. 

12.  It  shall  be  the  duty  of  the  two  justices  of  the  peace,  in  their  respective 
districts,  where  precinct  or  district  elections  are  held,  to  carry  this  law  into 
effect.— tIc/  0/1830;  Frin.  Dig.  194. 

That  from  and  after  the  first  day  of  February  next,  the  time  of  closing  the 
polls  at  the  several  election  precincts  in  the  several  counties  in  this  State,  be 
changed  from  six  o'clock  to  the  hour  of  five  in  the  afternoon — any  law  to  the 
contrary  notwithstanding. — Act  of  184S  ;  pamp.  p.  51. 

1,  2  and  3.   [Local,  relating  to  the  county  of  Troup.] 

4.  Whenever  the  justices  of  the  inferior  court,  or  the  justices  of  the  peace 
shall  refuse  or  neglect  to  organize  and  carry  on  the  election  at  the  court- 
house of  any  county  or  at  any  precinct  according  to  law,  by  the  hour  of  ten 
in  the  morning  of  such  election  day,  that  then  and  in  that  case  it  shall  and  may 
be  lawful  for  any  two  or  more  freeholders  of  the  county  to  hold  said  election, 
and  receive  all  lawful  votes  tendered,  and  the  votes  so  received  by  the  said 
freeholders  shall  be  received  and  counted  in  making  up  the  result  of  said 
election.— J.C/  of  1835  ;  Prin.  Dig.  197. 

Note. — Incase  the  election  should  have  to  be  held  by  freeholders,  under  the  above  sec- 
tion, let  the  caption  run  in  the  following  manner,  to  wit  : 

*'  STATE  OF  GEORGIA,  ^      By  virtue  of  the  statute  in  such  case  made  and  provided,  (the 

.   rr       .       p        -  >  Justices  of  the  Inferior  Court,  and  the  Justices  of  the  Peace  hav- 

Uouston  county.        ^  -^^  refi^sed  and  neglected  to  organize  and  carry  on  the  Election, 

at  the  Couri-House,  in  and  for  the  Ql9tJi  district,  G.  M.,  according  to  law,  and  the  hour  of 
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ten  in  the  morning  having  arrived  ;)  an  Election  was  this  day  held  for,"  &c.  The  tally- 
sheets,  list  of  voters,  certificate,  &c. ,  as  in  other  cases,  make  up  the  Returns  to  the  Superin- 
tendents at  the  County  Court-House. 


1.  On  the  first  Monday  in  November,  1828,  and  on  the  first  Monday  in  No- 
vember of  every  fourth  year  thereafter,  an  election  shall  be  held  throughout 
this  State,  at  the  several  places  of  holding  elections  for  senators  and  repre- 
sentatives, in  the  general  assembly,  for  the  purpose  of  choosing  electors  of 
President  and  Vice  President  of  the  United  States  ;  which  election  shall  be 
opened  and  closed  at  the  sarne  hour  and  in  the  same  manner,  and  shall  be 
superintended  and  conducted  by  the  same  magistrates  and  officers,  as  by  law 
shall  be  authorised  to  superintend  and  conduct  the  general  elections  of  this 
State. 

2.  At  the  said  elections,  every  person  entitled  to  vote  for  members  of  the 
general  assembly,  or  representatives  to  congress,  may  vote  for  a  number  of 
persons  equal  to  the  whole  number  of  representatives  and  senators  to  which 
this  State  may  be  entitled  in  the  Congress  of  the  United  States ;  and  that  it 
shall  be  the  duly  of  the  justices  or  magistrates,  presiding  at  the  elections  to  be 
held  under  the  authority  and  according  to  the  provisions  of  this  act,  to  make 
immediate  returns  to  the  governor  of  the  State  of  the  result  of  said  elections ; 
which  returns  shall  clearly  exhibit  the  number  of  persons  voting  for  electors, 
the  number  of  votes  given  in,  the  names  of  persons  voted  for,  and  the  num- 
ber of  votes  which  each  may  have  received. 

3.  In  counties  where  by  law  the  votes  for  members  of  the  general  assembly 
shall  be  given  at  different  places,  it  shall  be  the  duty  of  the  persons  presiding 
at  the  different  district  elections  to  meet  and  consolidate  the  returns  of  the 
district  elections,  as  bylaw  required  to  be  done  at  the  general  elections ; 
which  consolidated  returns,  exhibiting  the  result  of  the  elections  as  required 
by  the  second  section  of  this  act,  they  shall  immediately  forward  to  the  gov- 
ernor of  this  State. 

J    4.  and  5.  [Superseded.] 

6.  In  case  of  the  death  of  any  of  those  who  may  be  elected  under  the  provisions 
of  this  act,  or  in  case  of  their  declining  to  accept  the  appointment^  or  if  from  any 
other  cause  such  electors,  or  any  of  them,  should  not  attend  to  vote  as  pro- 
vided by  the  constitution  of  the  United  States,  and  that  if  any  of  the  persons 
so  elected  should  not  be  at  the  seat  of  government  by  twelve  o'clock  on  the 
Monday  preceding  the  first  Wednesday  in  December,  it  shall  be  considered 
that  they  have  refused  the  acceptance  of  the  appointment,  and  the  legislature 
will  proceed  by  joint  ballot  to  fill  the  vacancy. — Act  of  1824  ;  Prin.  Dig.  192. 

That  the  election  of  electors  of  President  and  Vice  President  of  the  United 
States,  shall  hereafter  be  held  on  the  Tuesday  next  after  the  first  Monday  in 
November  of  the  year  in  which  they  are  to  be  elected — and  that  all  laws 
now  of  force  in  relation  to  said  election,  shall  apply  to  that  day  instead  of  the 
day  heretofore  fixed  by  law. — Act  of  1845  ;  pamp.  p.  45. 

1.  That  it  shall  be  the  duty  of  the  governor  on  the  18th  daj  after  said 
election  shall  have  taken  place,  to  make  out  a  consolidated  return  of  the 
number  of  persons  voting  for  electors,  the  names  of  the  persons  voted  for,  and 
the  number  of  votes  received  by  each,  and  immediately  to  notify  those  persons 
who  may  have  received  a  number  of  votes  amounting  to  a  majority  of  the 
persons  w^ho  shall  have  voted  for  electors,  of  their  election,  and  require  their 
attendance  at  the  time  and  place  required  by  law,  to  vote  for  a  President  and 
Vice  President  of  the  United  States — said  consolidated  return,  when  so 
made  out,  shall  be  laid  before  the  general  assembly,  if  in  session. 

2.  That  in  the  event  that  a  majority  of  the  number  of  electors  to  which 
this  State  may  be  entitled  at  any  election  for  President  and  Vice  President, 
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shall  not  have  received  a  majority  of  the  votes  polled  as  aforesaid,  and  there 
being  no  general  assembly  in  session,  it  shall  be  the  duty  of  the  governor  to 
convene  the  general  assembly,  which  when  assembled,  shall  proceed  by  joint 
ballot  to  the  election  of  electors  for  President  and  Vice  President  of  the 
United  States  ;  but  in  the  event  that  at  least  a  majority  of  the  whole  number 
of  electors  to  which  this  State  may  be  entitled,  shall  be  elected  in  manner 
aforesaid,  then  and  in  that  case,  it  shall  be  the  duty  of  the  electors  so  elected, 
or  a  number  of  them  amounting  at  least  to  a  majority  of  the  whole  number  to 
which  this  State  may  be  entitled,  to  fill  by  ballot,  at  the  time  and  place  ap- 
pointed by  law  for  the  meeting  of  the  electors,  any  vacancy  that  may  exist  in 
their  body,  either  by  non-election  of  the  full  number,  resignation,  failure  to 
attend,  refusal  to  act,  or  from  any  other  cause  whatever. 

3.  That  in  the  event  that  at  least  a  majority  of  the  whole  number  of  elec- 
tors to  which  the  State  may  be  entitled  at  any  election,  shall  be  elected  in 
manner  aforesaid,  and  from  any  cause  whatever  a  majority  of  said  whole 
number  shall  not  attend  at  the  time  and  place  appointed  by  law  for  casting 
their  votes  for  President  and  Vice  President  of  the  United  States,  to  fill  va- 
cancies in  their  body,  and  cast  their  votes  as  aforesaid,  or  when  a  majority  of 
said  electors  shall  not  be  elected,  it  shall  be  the  duty  of  his  excellency  the 
governor,  forthwith  to  convene  the  general  assembly,  who  shall  by  joint  ballot 
proceed  to  fill  any  vacancy  or  vacancies  which  may  have  occurred,  in  any 
manner  whatever,  in  their  body. — Act  of  1843  ;  pamp.  p.  53. 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the  officers 
who  may  superintend  the  election  of  electors  of  President  and  Vice  President 
of  the  United  States,  of  governor  of  this  State,  and  members  of  congress  in  the 
several  counties  of  this  State,  to  transmit  by  mail  to  his  excellency  the  gov- 
ernor the  result  of  said  elections,  as  soon  thereafter  as  practicable  ;  and  in 
those  counties  where  no  mail  passes  within  seven  days  after  the  elections  are 
determined,  to  the  seat  of  government,  it  shall  be  the  duty  of  the  aforesaid 
superintendents  of  said  elections  to  transmit  the  same  to  his  excellency  the 
governor,  by  a  special  messenger,  to  be  by  them  employed  for  that  purpose. 

2.  Such  person  or  persons  as  may  be  employed  by  the  officers  superintending 
the  elections  aforesaid,  according  to  the  provisions  of  this  act,  shall, receive 
for  the  service  by  them  so  rendered  such  sum  as  may  be  deemed  by  his  ex- 
cellency the  governor  just  and  proper,  and  that  the  same  be  paid  ou:t  of  the 
contingent  fund. — Act  of  1S28  ]  Prin.  Dig.  193. 

The  elections  for  sheriffs,  clerks  of  the  superior  and  inferior  courts,  county 
surveyors,  and  coroners  of  the  respective  counties  within  this  State,  shall 
be  held  on  the  first  Monday  in  January,  IS  14,  and  on  the  first  Monday  in 
January  every  second  year  thereafter,  in  each  and  every  of  the  said  counties 
respectively. — Act  o/"  1811  ;  Prin.  Dig.  178. 


Returns  of  an  Election  held  at  a  Vrecinct. 

STATE  OF  GEORGIA,  ^  gy  virtue  of  the  statute  J  in  such  case,,  made  and 
Houston  County.  ^provided,  an  Election  was  this  day  held  at  Perry y 
ill  said  county,  for  a  Member  of  the  House  of  Representatives  of  the 
Congress  of  the  United  States,  for  the  second  Congressional  District,  to 
represent  said  State,  in  the  next  Congress  ;  for  two  Members  of  the 
House  of  Representatives  and  for  a  Senator,  for  the  seventeenth  Senato- 
rial District,  to  represent  said  county  and  Senatorial  District,  in  the 
General  Assembly  of  said  State  ;  and  we,  the  Superintendents  of  said 
Election,  do  certify,  that  upon  counting  out  the  votes  polled,  the 
following  is  the  result  : 
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For  Congress. 

John  Thompson  received   -         -         -         -         -        310  votes. 
James  Mathews       "  -         -         -         -         -         300     '' 

For  Senator, 

Robert  B,  Banks  received  -         -         -         -        300     " 

James  A'pjpleton         ''  _         _         _         -         295     '^ 

For  Representatives. 

Roger  Wall  received         _         .        -        -         -  250  ^' 

James  Crash        "  --_•«_  249  " 

Samuel  Black     ''  .         .         .         .         .  245  " 

Charles  Smith    "        "       -         -         -         -         -  242  <« 

Which  will  fully  appear  by  reference  to  the  accompanying  state- 
ment of  the  Poll.  ^^^ 

List  of  Voters,  -^Phu 

The  .following  is  a  list  of  the  names  of  the  voters  voting  in  this  day's 
Election,  at  Perry y  Houston  county  ;  held  for  one  Member  of  Congress  ; 
a  Senator  for  the  seventeenth  Senatorial  District,  and  two  Members  of 
the  House  of  Representatives  of  the  General  Assembly  ;  this  October 
3,  1845. 

1.  Thomas  Green^  3.  Joh7i  Blue, 

2.  William  White^  fyc.  4.  Richard  Black,  Sfc. 

Tally-Sheet, 

Tally-sheet  kept  at  Perry,  Houston  county,  in  this  day's  Election  ; 
held  for  one  Member  of  Congress,  for  the  second  Congressional  District ; 
a  Senator  for  the  seventeenth  Senatorial  District,  and  two  Members  of 
the  House  of  Representatives  in  the  General  Assembly. 

For. Congress. 


Thompson,- 
Mathews,— 


For  the  Senate. 


Banks, — 
Jippleton,- 


For  the  House  of  Representatives. 


WalL- 
Crash,- 
Black.- 
Smith.- 


Given  under  our  hands  and  official  signqLtures^  this  October  3,  1845. 

•John  Doe,  J.  I.  C. 
William  Quinn,  J.  P. 
Joseph  Turk,  Free^r, 


Consolidated  Returns  for  a  County, 
STATE  OF  GEORGIA, )      The  undersigned,  superintendents  of  said  elec- 
Howsion  County.        ^  ^j^j^^  ^^  hereby  certify,  that  we  have  compared, 
counted,   and  added  together,  the  votes  polled,  at  the  several  pre- 
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cincts^  in  said  county,  agreeably  to  the  returns  made  by  the  super- 
intendents at  said  precincts  ;  that  the  enclosed  contains  the  names 
of  the  persons  voting  in  said  election  ;  the  names  of  the  persons  voted 
for,  and  an  accurate  statement  of  the  polls,  as  kept  at  the  several 
precincts^  in  said  county. 

Given  under  our  hands  and  official  signatures^  this  October  4,  1846. 
John  Doe,  J.  I.  C.  )  ^  Richard  Brook,  J.  I.  C.  ^  ^ 

Richard  Roe,  J.  P.         >  'k,  Jones  Smith,  J.  P.  r  "S"   » 

Charles  Smith,  free^r,  )  co  Larey  Walker, /reeV.    )  co 


Note. — The  certificate  above  should  be  signed  by  one  of  the  superintendents  from  each 
precinct.     The  packet  should  be  directed  thus  : 

To  his  excellency  George  TV.  Crawford, 

MlLLEDGEVILLE,  (Ga.) 

Note. — That  it  appears  illegal  returns  are  too  frequently  made  of  important  elections, 
which  may  occasion  much  contention  and  evil  consequences,  that  his  Excellency  the  Gov- 
ernor be  requested  to  cause  printed  copies  of  blank  returns  to  be  transmitted  to  the  Clerk 
of  the  Superior  Court  in  each  county,  one  copy  to  embrace  the  general  elections  in  October 
and  another  to  embrace  the  county  elections  in  January  ;  and  it  is  hereby  made  the  busi- 
ness of  the  said  Clerk  to  assist  the  presiding  Magistrates  in  filling  up  the  said  returns,  and 
execute  them  in  a  legal  manner  ;  and  his  Excellency  is  hereby  authorized  to  pay  for  the 
printing  of  said  blank  returns  out  of  the  contingent  fund. — Res.  1837  ;  pamp.  p.  276. 

Note. — The  following  directions  have  been  sent  to  the  Clerks  of  the  several  Superior 
Courts,  by  his  Excellency,  Governor  Crawford,  that  they  might  be  handed  to  the  Superintend- 
ents of  Elections. 

Of  the  Elections  at  the  several  Precincts. 

1st.  One  Justice  of  the  Inferior  Court,  or  one  Justice  of  the  Peace  and  two  Freeholders, 
or  two  of  the  aforesaid  Justices  and  one  Freeholder,  are  to  be  the  Superintendents  of  the 
Election  held. 

2d.  If  a  Freeholder  be  a  Superintendent,  he  is  required  to  take  the  oath  prescribed  by  the 
Act  of  1830. 

3d.  Whenever  the  Justices  of  the  Inferior  Court,  or  the  Justices  of  the  Peace,  shall  fail 
to  organize,  or  carry  on  the  Election,  at  any  District,  by  tlie  hour  of  ten  in  the  morning, 
then  any  two,  or  more,  Freeholders  may  hold  the  Election,  and  certify  and  return  the  re- 
sult accordingly. 

4th.  The  Superintendents  are  required  to  appoint  three  Clerks,  whose  duty  it  shall  be  to 
keep  three  rolls,  on  each  of  which  shall  be  registered  the  number  and  name  of  each  voter. 
Also,  there  shall  be  kept  three  tally-sheets,  on  which  shall  be  entered  the  number  of  votes 
received  by  each  candidate. 

5th.  After  the  votes  are  counted  out,  the  result  is  to  be  certified  by  the  Superintendents, 
and  sent  sealed  up,  with  the  three  lists  of  the  number  and  names  of  voters,  and  tally-sheets, 
to  the  Court-House,  for  the  purpose  of  being  consolidated,  on  the  day  next  after  the  elec- 
tion, when  and  where  at  least  one  of  the  Superintendents  is  required  to  attend. 

Of  the  Consolidated  Returns, 

With  the  aid  of  the  Clerk  of  the  Superior  Court,  a  majority  of  the  Superintendents  at 
the  Court-House,  and  at  least  one  Superintendent  at  each  District,  shall  count,  compare 
and  add  together,  the  Returns  produced  by  the  Superintendents  of  the  District  Elections, 
and  certify  and  return  to  the  Governor  the  result  of  suCh  election. 

This  certificate  of  the  Consolidated  Return  is  required  to  be  signed  by  each  of  the  Super- 
intendents then  present,  and  accompanied  with  a  list  of  the  voters  and  tally-sheets,  of  each 
of  the  Election  Districts. 

Of  Election  Returns  for  Governor, 

The  Constitution  requires  that  the  Election  Returns  for  Governor  shall  be  sealed  up  sepa- 
rately, addressed  to  the  President  of  the  Senate  and  Speaker  of  the  House  of  Representa- 
tives, and  transmitted  to  the  Governor.  .-^ 

List  of  Voters. 

That    hereafter    the    Superintendents    of   Elections    held    for    Governor, 
members    of  Congress,  Senators  and  Representatives  in  the  State  Legisla- 
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ture,  shall  file  in  the  office  of  the  Clerk  of  the  Superior  Court  of  the 
county  where  such  elections  may  be  held,  one  list  of  all  the  voters  who 
may  have  voted  at  said  elections  within  the  county,  which  said  list  shall 
be  kept  by  said  Clerk  for  public  inspection. — Act  of  1845  ;   pamp.  p.  26. 


Credentials, 
STATE  OF  GEORGIA,  ^      This  is  to  certify  and  make  known,  that  at  an 

Houston  County.  ^  election,  held  in  and  for  said  county,  on  the 
third  instant,  for  one  member  of  Congress,  for  the  second  Congressional 
district ;  a  Senator,  for  the  seventeenth  senatorial  district,  and  two 
members  of  the  House  of  Representatives  of  the  General  Assembl}^,  of 
said  State  ;  Roger  Wall  and  James  Crash,  received  a  majority  of  the 
votes  polled  at  said  election,  as  Representatives  in  the  General  Assem- 
bly, and  are,  therefore,  duly  elected. 

Given  under  our  hands  and  official  signatufes,  this  October  4,  1846. 

John  Doe,  J.  I.  C.  ^  ^  Richard  Brook,  J.  I.  C. 

Richard  Roe,  J.  P.         >  li,  Jones  Smith,  J.  P. 

Charles  Smith,  free^r.  )  c§  Larey  Walker.  yreeV. 


1.  When  any  person  hereafter  intends  to  contest  the  seat  of  any  person 
returned  as  elected  a  member  of  the  house  of  representatives  or  of  the  senate, 
the  person  intending  to  contest  or  object  to  the  seat  of  the  member  or  members 
of  the  house  of  representatives  or  of  a  senator  who  may  have  been  returned  as 
elected,  shall  give  the  adverse  party  five  days'  notice  in  writing  with  the  name 
of  the  witness  or  witnesses,  and  the  place  where  he  intends  to  take  the  testi- 
mony, so  that  he  may  appear  at  the  time  and  place,  to  put  cross  questions  if 
he  thinks  proper ;  and  the  person  returned  as  elected,  shall,  where  he  intends 
to  take  testimony,  give  the  other  party  notice  in  like  manner :  Provided, 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  either  party  from 
attending  in  person  or  by  attorney.    . 

Notice, 

STATE  OF  GEORGIA,^  Xo  James  Crash,  Esq. — You  are  hereby  notified, 
Houston  Comity.  ^that  in  Support  of  the  objection  to  your  seat  as  a 
representative  in  the  General  Assembly,  from  said  county,  I  shall  pro- 
ceed, on  the  twelfth  instant,  by  ten  o'clock  in  the  forenoon,  at  Perry, 
in  said  county,  to  take  the  testimony  of  Richard  Roe;  when  and 
where  you  can  attend  and  cross-examine  said  witness,  should  you 
deem  it  necessary  ;  this  October  6,  1846.  Samuel  Black. 

2.  Where  either  party  intends  to  take  testimony,  going  to  prove  the  legality 
or  illegality  of  a  vote  given  to  either,  or  the  constitutionality  of  his  qualifica- 
tions, the  same  shall  be  taken  in  manner  aforesaid,  and  within  twenty  days 
after  the  election,  and  not  after  that  time. 

Notice, 
STATE  OF  GEORGIA,  ^  ^q  James  Crash,  Esq. — You  are  hereby  noti- 
Houston  County.  ^  fjed,  that  I  shall  proceed,  at  Perry,  in  said  county, 
on  the  twelfth  instant,  by  ten  o'clock  in  the  forenoon,  to  take  the  tes- 
timony o^  Richard  Roe,  to  prove  that  you  have  not  resided  in  this  State 
three  years  iminediately  preceding  your  election,  as  a  representative  of 
said  county,  in  the  General  Assembly  of  said  State;  at  which  time  and 
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place,  you  can  appear  and  cross-examine  said  witness,  should  you 
deem  it  necessary  5  this  October  6,  1846.  Samuel  Black. 

3.  The  person  intending  to  contest  the  seat  of  any  member  of  either  branch 
of  the  general  assembly  of  this  State,  or  object  to  the  same,  shall  before  he 
proceeds  to  take  any  testimony,  give  five  days'  notice  to  the  member  or  mem- 
bers of  the  house  of  representatives,  or  nltember  of  the  senate,  in  writing,  of  his 
intentions  of  contesting  their  seat  or  seats,  and  the  testimony  taken  in  manner 
aforesaid,  shall  be  taken  and  acted  upon  in  such  manner  as  either  branch  of  the 
legislature  may  deem  best  calculated  to  insure  justice  to  the  parties. 

Notice, 
STATE  OF  GEORGIA,  ^      To  James  Crash,  Esq.— You  are  hereby  noti- 

Houston  County.  ^  g^^^  ^^^^    j  g^^jj  ^^^^^^   ^^    ^^^^^   ^^^^    ^^    .^  ^^^^^_ 

sentative  in  the  General  Assembly  of  the  State  of  Georgia,  for  said 
county,  and  that  I  shall  proceed,  according  to  the  statute  in  such  case 
made  and  provided,  to  take  testimony  in  support  of  said  objection,  on 
the  ground  that  yoic  are  constitutionally  ineligible;  this  October  4,  1846. 

Samuel  Black. 

4.  Nothing  in  this  act  shall  be  so  construed  as  to  repeal  or  in  any  wise  de- 
stroy the  operation  of  the  several  laws  now  in  force  regulating  the  election  of 
members  to  the  general  assembly  of  this  State. — Act  q/"  1831 ;  Prin.  Dig.  196. 


The  returns  for  every  election  of  governor  shall  be  sealed  up  by  the  pre- 
siding justices,  separately  from  other  returns,  and  directed  to  the  president  of 
the  senate  and  the  speaker  of  the  house  of  representatives,  and  transmitted  to 
his  excellency  the  governor,  or  the  person  exercising  the  duties  of  governor 
for  the  time  being,  who  shall,  without  opening  the  said  returns,  cause  the  same 
to  be  laid  before  the  senate,  on  the  day  after  the  two  houses  shall  have  been 
organized,  and  they  shall  be  transmitted  by  the  senate  to  the  house  of  repre- 
sentatives. The  members  of  each  branch  of  the  general  assembly  shall  con- 
vene in  the  representative  chamber,  and  the  president  of  the  senate,  and  the 
speaker  of  the  house  of  representatives,  shall  open  and  publish  the  returns  in 
presence  of  the  general  assembly ;  and  the  person  having  the  majority  of  the 
whole  number  of  votes  given  in,  shall  be  declared  duly  elected  governor  of 
this  State.— Prm.  Dig.  907. 

Returns  of  Governors  Election, 
STATE  OF  GEORGIA,  ^      gy  virtue  of  the  statute  in  such  case  made  and 
Houston  Conniy.        \  provided,  an  election  was  held,  this  day,  at  the 
court-house  in  and  for  the  619^/i  district,  G.  M.,  for  Governor  of  said 
State ;  the  following  is  the  result  of  said  election,  to  wit : 

Candidates. 
John  Doe,      ----.-__         80  votes. 
Richard  Roe,         -         -         -         -         _         .         _         75     " 
The  undersigned,  superintendents  of  said  election,  do  hereby  cer- 
tify that  the  above  and  foregoing  contains  the  names  of  the  persons 
voted  for,  and  an  accurate  state  of  the  poll,  as  kept  at  said  precinct,  in 
said  election. 

Given  under  our  hands  and  official  signatures^  this  October  4,  1846. 

Samuel  West,  J.  I.  C, 
John  Williams,  J.  P.,        }  SuperHs. 
Richard  Rush,  freeholder, 
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Note. — If  the  election  is  held  for  Governor  only,  then  the  tally-sheet  and  list  of  voters 
must  form  parts  of  the  return  to  the  superintendents  at  the  county  court-house,  or  place  of 
consolidating  the  returns  for  the  county.  The  proceedings  in  the  election  for  Governor 
must  be  kept  separately  throughout. 

Proclamation  by  the  President  of  the  Senate. 

Know  ye,  know  ye,  know  ye,  that  George  W.  Crawford^  having  received  a  majority 
of  the  whole  number  of  votes  given  in,  at  the  recent  election  for  Governor,  held  in  this 
State,  he  is  hereby  declared  to  be  duly  elected  Governor  of  this  State,  for  the  ensuing 
two  years ;  and  said  George  W.  Crawford  is  to  be  respected  and  obeyed  accordingly. 

Note. — The  returns  of  the  election  of  Governor  should  be  directed  thus : 
To  the  Hon.  President  of  the  Senate, 

and  Speaker  of  the  House  of  Representatives, 
Care  of  his  excellency  the  Governor, 

MlLLEDGEVILLE,  (Ga.) 
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Whereas,  it  is  universally  acknowledged,  that  in  all  well-regulated  govern- 
ments, and  particularly  that  form  of  government  under  which  we  have  the 
happiness  to  live ;  the  education  of  youth,  and  the  general  advancement  of 
useful  knowledge,  are  objects  of  primary  importance :  And  whereas^  the  pre- 
sent system  of  education  in  this  State  is  not  well  calculated  for  the  general 
diffusion  and  equal  distribution  of  useful  learning. 

1 .  That  from  and  immediately  after  the  passage  of  this  act,  the  sum  of  two 
hundred  and  fifty  thousand  dollars,  be,  and  the  same  is  hereby  set  apart  and 
appropriated  for  the  future  establishment  and  support  of  free  schools  throughout 
this  State  ;  Provided^  that  nothing  contained  herein  shall  prevent  a  future  gen- 
eral assembly  from  repealing  the  whole,  or  any  part  of  the  above-recited  law. 

2.  It  shall  be  the  duty  of  his  excellency  the  governor,  so  soon  as  a  favorable 
opportunity  may  occur,  to  invest  the  above  sum  in  bank  or  other  profitable 
stock.— ^c^  of  1817  ;  Prin.  Dig.  18. 

22.  Lots  Nos.  10  and  100,  shall  be  reserved  and  set  apart,  in  each  survey- 
or's district,  for  the  education  of  poor  children. 

23.  The  proceeds  arising  from  the  sales  of  the  fractions,  if  there  be  any  after 
defraying  the  necessary  expenses,  be  set  apart  as  a  permanent  fund  for  the 
purpose  mentioned  in  the  preceding  section. — Act  of  1818  ;  Frin.  Dig.  18. 

1.  That  his  excellency  the  governor  be,  and  he  is  authorised  and  required 
to  vest  in  said  stock  [of  Darien  bank]  the  sum  of  one  hundred  thousand  dol- 
lars, of  the  fund  heretofore  set  apart  for  the  establishment  and  support  of  free 
schools;  and  that  his  excellency  aforesaid,  be,  and  he  is  authorised  and  re- 
quired to  vest  in  said  stock,  the  sum  of  one  hundred  thousand  dollars  of  the 
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fund  heretofore  set  apart  for  the  improvement  of  the  internal  navigation  of  this 
State. 

2.  The  further  sum  of  one  hundred  and  seventy-five  thousand  dollars  be, 
and  the  same  is  hereby  appropriated  to  be  drawn  for  from  time  to  time,  as 
future  installments  shall  be  required. — Act  of  1819  ;  Frin.  Dig.  18. 

1.  The  sum  of  five  hundred  thousand  dollars,  be  and  the  same  is  hereby  set 
apart,  the  one  half  for  the  support  and  encouragement  of  free  schools,  and  the 
other  half  for  the  permanent  endowment  of  county  academies. 

2.  The  said  sum  of  five  hundred  thousand  dollars,  first  above  named,  shall 
be  denominated  the  school  fund,  and  shall  be  composed  of  two  hundred  thousand 
dollars  of  the  stock  of  the  Bank  of  Darien,  two  hundred  thousand  dollars  of  the 
stock  of  the  State  Bank,  and  one  hundred  thousand  dollars  of  the  Bank  of 
Augusta. 

3.  The  principal  sums  set  apart  as  aforesaid  shall  at  no  time,  or  for  any 
purpose,  be  appropriated  or  used  ;  but  the  interest  arising  thereon  shall  be  ap- 
plied to  the  purposes  hereinbefore  mentioned,  as  the  legislature  may  from  time 
to  time  direct. — Act  of  \S2l\  Frin.  Dig.   19. 

4.  Frovided  that  no  child  shall  be  sent  to  school  and  paid  for  out  of  said 
fund,  [poor  school  fund,]  when  such  child  has  been  taught  reading,  writing,  and 
the  usual  rules  of  arithmetic. — Act  of  1822;  Frin.  Dig.  20. 

1.  From  and  after  the  passing  of  this  act,  the  sum  of  twenty  thousand  dol- 
lars out  of  the  proceeds  of  the  poor  school  fund,  and  the  same  is  hereby  set 
apart  and  distributed  annually  among  the  different  counties  of  this  State,  in  pro- 
portion to  the  number  of  free  white  population  in  each  county,  which  popula- 
tion shall  be  ascertained  by  the  census  next  to  be  taken,  and  which  shall  be  con- 
sidered as  the  population  of  said  counties,  until  it  shall  be  taken  again,  according 
to  law,  for  the  purpose  of  educating  such  children  who  are  destitute  of  the  means 
of  education. 

[2.  Directing  the  bond  and  qualification  of  trustees,  re-enacted.] 

3.  The  trustees  aforesaid  shall  hold  their  offices  during  good  behavior,  and  a 
majority  of  them  shall  be  competent  to  the  transaction  of  business  ;  and  should 
either  of  them  fail  or  refuse  to  do  their  duty  as  trustees,  the  inferior  court  shall 
have  power  to  remove  them,  and  appoint  others  in  their  place. 

[Sec.  4  and  5  re-enacted.] 

6.  The  trustees  shall  purchase  a  good  and  sufficient  bound  book,  to  be  paid 
for  out  of  the  poor  school  money,  for  the  purpose  of  registering  all  the  proceed- 
ings of  this  institution,  and  shall  make  an  annual  return  thereof  to  the  Senatus 
Academicus  by  the  senator  elect  from  their  county. 

7.  His  excellency  the  governor  be,  and  he  is  hereby  required  to  transmit  to 
the  justices  of  the  inferior  court,  in  each  county  in  this  State,  a  dedimus  to  be 
sworn  and  subscribed  to  before  them,  and  also  blank  bonds,  which  dedimus 
and  bonds  when  executed  agreeably  to  the  requisitions  of  this  act,  shall  be  de- 
posited in  the  clerk's  office  of  the  superior  court ;  and  in  case  a  breach  or  vio- 
lation of  the  duty  enjoined  by  this  act,  by  any  trustee,  may  be  sued  by  the  in- 
ferior court  of  said  county,  and  the  amount  recovered  thereon  shall,  after  de- 
fraying necessary  expenses,  go  to  and  become  part  of  the  poor  school  fund  of 
said  county. — Act  of  1823;  Frin.  Dig.  21. 

In  all  the  counties  in  this  State,  where  no  trustees  hdiwe  been,  or  may  here- 
after be  appointed,  in  conformity  to  the  act  passed  on  the  twenty -second  day 
of  December,  eighteen  hundred  and  twenty-three,  for  distributing  a  portion  of 
the  poor  school  fund,  it  shall  and  may  be  lawful  for  the  justices  of  the  inferior 
courts  of  said  counties  respectively,  to  draw  for,  and  dispose  of  the  divi- 
dends to  which  their  counties  may  respectively  be  entitled,  in  such  manner  as 
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they  may  think  will  best  promote  the  intention  of  the  legislature,  anything  in 
said  law  to  the  contrary  notwithstanding  :  Providedy  however,  that  the  justices 
aforesaid  shall  make  annual  reports  to  the  Senatus  Academicus  of  their  actings 
and  doings  in  the  premises,  showing  the  plans  pursued  by  them  respectively. 
—Act  of  1S25  ;  Prin,  Dig.  22. 

1.  One-third  of  the  surplus  revenue  which  this  State  may  receive  from  the 
United  States,  be,  and  the  same  is  hereby  appropriated  and  set  apart,  as  a  per- 
manent free  school  and  education  fund  ;  that  the  same,  as  it  may  be  received, 
shall  be  deposited  in  the  Central  Bank,  and  loaned  out  to  the  citizens  of  this 
State,  according  to  the  law  regulating  the  disbursement  of  the  funds  of  the  Cen- 
tral Bank,  and  that  the  interest  only,  of  said  fund,  shall  be  used  for  the  estab- 
lishment and  maintenance  of  such  plan  or  system  of  free  schools,  and  educa- 
tion, as  may  hereafter  be  determined  on  by  the  legislature,  at  its  next,  or  some 
subsequent  session. — Act  of  1836  ;  Prin.  Dig.  26. 

The  academic  fund  iiereafter  to  be  distributed  among  the  several  counties  of 
this  State  shall  be  distributed  in  proportion  to  the  representative  population 
of  each  county,  agreeable  to  the  last  census,  returned  to  the  executive  office. 
—Act  of  1832  ;  Prin.  Dig.  25. 

1.  From  and  after  the  passage  of  this  act,  the  trustees  of  the  poor  schools  in 
the  several  counties  of  this  State  be  required  to  reject  the  account  of  any  teach- 
er of  a  poor  child  or  children,  unless  the  same  shall  set  forth  the  number  of 
days  each  child  was  so  taught,  and  to  require  the  same  to  be  proven  before 
some  justice  of  the  peace,  or  justice  of  the  inferior  court. 

2.  It  shall  be  the  duty  of  the  trustees  of  the  poor  school  funds  in  each  county, 
to  submit  to  the  grand  jury  of  their  respective  counties  at  the  fall  term  of  the 
superior  court,  an  abstract  containing  the  receipts  and  disbursements  of  the 
moneys  drawn  by  him  as  trustee^  which  shall  be  accompanied  by  the  necessary 
vouchers.— ^c^  o/  1833;  Prin.  Dig.  26. 

1.  From  and  immediately  after  the  passage  of  this  act,  the  trustees  of  the 
poor  school  fund  in  the  respective  counties  in  this  State  are  required,  whenever 
the  teachers  of  poor  children,  in  their  respective  counties,  shall  make  out  their 
accounts  agreeable  to  the  provisions  of  an  act,  passed  the  twenty-second  day 
of  December,  eighteen  hundred  and  twenty-eight,  entitled,  "  An  act  for  the 
better  distribution  and  application  of  the  poor  school  fund,  and  to  point  out  th© 
mode  of  accounting  for  the  disbursement  of  the  academy  and  poor  school  funds," 
to  pay  said  accounts  at  the  times,  and  on  the  days  following,  to  wit :  on  the 
first  Monday  in  April,  on  the  first  Monday  in  July,  on  the  first  Wednesday  in 
October,  and  on  the  first  Monday  in  January,  in  each  and  every  year :  Prom- 
dedj  no  account  shall  be  paid  until  the  full  end  and  expiration  of  the  quarter 
for  which  the  demand  is  made. 

2.  The  trustee  for  the  poor  school  fund  in  the  respective  counties  of  this 
State  shall  not  wait  until  all  the  justices  of  the  peace  in  their  respective  coun- 
ties may  report,  but  said  trustee  is  hereby  required,  whenever  said  justices  oyi 
any  of  them  shall  fail  or  neglect  to  report,  agreeable  to  the  act  of  the  twenty- 
second  day  of  December,  eighteen  hundred  and  twenty-eight,  to  pay  over  to 
such  teachers  as  may  have  made  out  t'heir  accounts  as  aforesaid,  their  respect- 
ive demands :  Provided,  that  said  trustee^  on  paying  out  such  sums,  shall  re- 
tain in  his  hands  as  nearly  as  he  can  ascertain,  a  rateable  porportion  of  money, 
as  will  be  sufficient  to  cover  the  demands  that  may  be  made  in  the  defaulting 
districts  in  this  county,  until  said  return  shall  have  been  made  agreeable  to  law. 
—Act  of  1829  ;  Prin.    Dig.  25. 

From  and  after  the  passage  of  this  act,  it  shall  be  lawful  for  the  trustees  of 
the  poor  school  fund  of  the  several  counties  of  this  State  to  pay  the  teachers 
of  the  poor  children  their  respective  accounts  against  said  fund  annually ,  and 
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the  several  teachers  shall,  during  the  month  of  December,  in  each  year,  render 
in  their  accounts  to  the  several  trustees  oi  the  different  counties,  and  at  the  ex- 
piration of  said  year,  and  within  ten  days  thereafter,  the  said  trustees  shall  pro- 
ceed to  pay  the  same. — Act  q/"1834;   Frin.  Dig.  26. 

1.  (Is  a  transcript  of  the  last  act  (act  of  1834)  as  far  as  the  proviso ;  instead 
of  which  this  act  adds  the  following  words)  :  "  according  to  the  priority  of  said 
account  or  accounts." — Act  of  1835  ;   Frin.  Dig.  26. 

Resolved,  That  in  all  cases  in  which  any  county,  by  its  agent,  may  hereto- 
fore have  drawn  any  portion  of  the  poor  school  fund,  and  shall  not  have  made 
a  full,  distinct,  and  detailed  return  of  the  manner  in  which  such  fund  so  drawn 
has  been  disbursed,  it  shall  not  be  lawful  for  such  county  to  draw  any  further 
portion  of  such  fund,  until  full  report  shall  have  been  made,  according  to  the 
statutes  in  force  on  this  subject,  shall  have  been  fully  complied  with  :  and  that 
his  excellency  the  governor  be  requested  to  have  this  resolution  strictly  com- 
plied with. — Frin.  Dig.  28. 

An  act  to  repeal  an  act  entitled  "  an  act  to  establish  a  general  system  of  educa- 
tion by  common  schools,"  assented  to  the  26th  day  of  December,  1837 : 
also  an  act  to  amend  an  act  to  establish  a  general  system  of  education  by 
common  schools,  assented  to  the  29th  day  of  December,  1838  ;  and  also  to 
change  the  common  school  fund  in  the  State  of  Georgia  to  that  of  a  poor 
school  fund,  and  to  provide  for  distributing  the  same. 

1.  That  from  and  after  the  passage  of  this  act,  the  fund  heretofore  set  apart 
and  now  known  as  a  common  school  fund  for  the  State  of  Georgia,  and  such 
other  funds  as  may  be  hereafter  set  apart  for  teaching  the  poor,  shall  become 
and  compose  a  poor  school  fund  for  the  State  of  Georgia. 

2.  That  the  justices  of  the  inferior  court,  in  the  several  counties  in  this  State, 
or  a  majority  of  them,  shall,  on  the  first  Monday  of  February,  in  the  year 
eighteen  hundred  and  forty-one,  and  on  the  first  Monday  in  January,  in  each 
and  every  year  thereafter,  by  an  order,  to  be  entered  on  their  minutes,  appoint 
five  fit  and  proper  persons  of  their  county  to  act  as  commissioners  of  the  poor 
school  fund  in  their  respective  counties ;  and  it  shall  be  the  duty  of  the  clerk 
of  said  court  to  give  the  commissioners  notice  of  their  appointment  in  writing, 
within  ten  days  after  the  same  is  made  ;  and  the  said  commissioners  shall  have 
power  to  fill  all  vacancies  that  may  happen  in  their  body  by  death,  resignation,  or 
otherwise,  and  such  commissioners  shall  continue  in  office  until  their  successors 
are  appointed  and  notified. 

Appointment  of  Commissioners, 

STATE    OF    GWmGIA— HOUSTON    COUNTY. 
Inferior  Court,  in  Chambers ^  January  1,  1846. 

Present,  the  honorable  Edwin  M.  Clark^  Asa  Boyle,  and  John  Willingj 

Justices  of  said  cowrt. 

Ordered,  That  William  H.  Masters,  James  Sloan,  Peter  Small,  James 
Gray  and  Thomas  West,  he,  and  they  are  hereby  appointed  commis- 
sioners of  the  poor  school  fund,  in  and  for  said  county ;  with  all  the 
powers  and  authority  conferred  by  the  statute,  in  such  case  made  and 
provided. 

Jl  true  extract  from  the  Minutes. 

William  H.  Wheeler,  Clerk. 

3.  That  it  shall  be  the  duty  of  the  commissioners  of  the  poor  school  fund  to 
meet  at  the  court-house  in  their  respective  counties,  within  fifteen  days  after 
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their  appointment,  and  appoint  some  fit  and  proper  person  to  act  as  clerk  and 
treasurer  of  the  poor  school  fund  ;  and  the  person  so  appointed  shall  give  bond 
and  security  to  said  commissioners,  and  their  successors  in  office,  in  such  sum 
as  they  may  think  sufficient,  conditioned  for  the  faithful  performance  of  the 
duties  of  his  said  office  and  appointment,  and  shall  take  an  oath  faithfully  and 
impartially  to  discharge  the  duties  of  clerk  and  treasurer  of  the  poor  school 
funds  for  the  county  in  which  he  is  appointed,  to  the  best  of  his  skill  and  power. 
And  it  shall  be  the  duty  of  the  person  so  appointed  to  apply  for,  receive,  and 
pay  out  all  moneys  coming  to  the  county  for  which  he  is  appointed  out  of  said 
fund,  in  such  manner  as  the  commissioners  may  direct ;  and  shall  enter  all  or- 
ders passed  by  them  for  that  purpose  in  a  book  to  be  kept  by  him ;  and  the 
bond  of  the  said  treasurer  and  clerk  shall  be  deposited  in  the  clerk's  office  of 
the  superior  court  of  their  county,  and  may  be  sued  on  and  shall  be  recoverable 
in  any  court  of  law  or  equity  in  this  State  having  cognizance  of  the  same. 

Ckrk  and  Treasurer's  Bond. 

STATE  OF  GEORGIA,  i  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  j^^^  j)Qe^  as  principal,  Richard  Roe  and  Charles 
Smithy  as  securities,  of  said  county,  are  held  and  firmly  bound  unto 
William  H.  Masters,  James  Sloan,  Peter  Small^  James  Gray  and 
Thomas  West,  commissioners  of  the  poor  school  fund  of  the  county  of 
Houston,  and  their  successors  in  office,  in  the  just  and  full  sum  of  two 
thousand  dollars,  for  the  true  payment  of  which  sum,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents:}  sealed  with  our  seals,  and  dated  this  tenth  day  of 
January  J  eighteen  hundred  n,nd  forty -six. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe  has,  this  day,  been  appointed,  by  the  commissioners  afore- 
said, clerk  to  said  commissioners  and  treasurer  of  the  poor  school  fund 
of  said  county :  now,  should  the  said  John  Doe,  well  and  truly,  faith- 
fully perform,  ail  and  singular,  the  duties  of  his  said  office  and  ap- 
pointment, agreeably  to  law;  apply  for,  receive  and  pay  out,  all 
moneys  coming  to  the  county,  for  which  he  is  appointed,  out  of  said 
fund,  in  such  manner  as  the  commissioners  may  direct ;  and  enter 
all  orders  passed  by  said  commissioners,  then  the  above  obligation  to 
he  null  and  void:  else,  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.   [L.  S.] 

James  Mackj  J,  P,  Richard  Roe,  SecHy.  [L.  S.] 

Chaeles  SMFfH,  SecHy.  [L.  S.] 

Clerk  and  Treasurers  oath. 

You,  John  Do€^  appointed  clerk  and  treasurer  of  the  poor  school 
fund  of  the  county  of  Houston,  do  solemnly  swear,  (or  affirm,  as  the 
case  may  be,)  that  you  will  faithfully  and  impartially  discharge,  all 
and  singular,  the  dirties  of  clerk  and  treasurer  of  the  po-or  school  fund 
of  said  c&untj,  to  the  best  of  your  skill  and  power :  so  help  you  Ood. 

Clerk  Superior  Courfs  Receipt, 

STATE  OF  GEORGIA— jWOZJSrOiV  COUNTY. 
Clerk's  Office,  Superior  Court,  January  10,  1846. 
Eeceived,  this  day^  from  the  commissioners  of  the  poor  school  fund 
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of  said  county,  and  filed  in  office,  the  bond  of  John  Boe^  with  Richard 
Roe  and  Charles  Smith  his  securities ;  for  the  faithful  performance  of 
the  duties  of  said  John  Doe,  as  clerk  and  treasurer  of  the  poor  school 
fund  of  said  county.  James  Holdfast,  Clerk, 

4.  That  the  clerk  and  treasurer  of  the  poor  school  funds  shall  be  allowed  to 
retain,  as  a  compensation  for  his  services,  two  and  a  half  per  cent,  on  all 
moneys  received  by  him,  and  the  like  sum  for  all  moneys  paid  out  by  him. 
.  5.  That  it  shall  be  the  duty  of  the  justices  of  the  peace  in  the  several  dis- 
tricts, Georgia  militia,  in  this  State,  to  make  out  a  list  of  the  children  in  their 
respective  districts,  between  the  age  of  six  and  fifteen  years,  whose  indigence, 
in  the  opinion  of  the  justices,  entitle  them  to  a  participation  in  the  poor  school 
fund,  and  transmit  the  same,  under  their  hands  and  seals,  to  the  commissioners 
of  the  poor  school  funds  in  their  county,  on  or  before  the  first  Monday  in  March 
next,  and  on  or  before  the  first  Monday  in  January,  in  each  and  every  year 
thereafter. 

Order  of  Commissioners. 

STATE  OF  GEORGIA— HOUSTON  COUNTY. 

Commissioner's  Office,  January  10,  1846. 

Present,  William  H,  Masters,  James  Sloan  and  Peter  Small,  Commis- 
sioners. 

Ordered,  that  the  clerk  and  treasurer  of  the  poor  school  fund,  notify 
the  justices  of  the  peace,  in  the  several  districts,  Georgia  Militia,  in 
said  county,  to  make  out  a  list  of  the  children  in  their  respective  dis- 
tricts, between  the  ages  of  eight  and  sixteen  years,  whose  indigence,  in 
their  opinion,  entitles  them  to  a  participation  in  the  poor  school  fund^ 
and  transmit  the  same,  under  their  hands  and  seals,  to  the  commis- 
sioners of  the  poor  school  fund  of  said  county,  on  or  before  the  first 
Monday  in  March  next, 

A  true  extract  from  the  minutes  of  the  Commissioners. 

John  Doe,  CPk  ^  Treas^r. 

Note. — It  is  the  duty  of  the  clerk  and  treasurer  of  the  poor  school  fund,  to  serve  a  copy 
of  the  order  on  each  justice  of  the  peace,  and  it  is  the  duty  of  the  justices  of  the  peace, 
forthwith  to  make  out  lists  of  the  children  entitled,  and  return  them  to  the  clerk  and  trea- 
surer. 

Returns  of  the  Justices  oj   the  Peace, 

STATE  OF  GEORGIA,^ To  the  Commissioners  of  the  poor  school  fund  of 
Hows^ow  County.       ^     said  county. 
We  do  hereby  certify,  that  the  following  is  a  list  of  the  children  in 
the  six  hundredth  district,  Georgia  Militia,  between  the  ages  of  eighi 
and  sixteen,  whose  indigence,  in  the  opinion  of  the  undersigned,  en- 
titles them  to  a  participation  in  the  poor  school  fund,  to  wit : 
Thomas  Scott,  ten  years  of  age. 
William  Jones,  twelve  years  of  age. 
Elizabeth  Williams,  eleven  years  of  ag*e. 
Ruth  Stephens,  thirteen  years  of  age,  &c. 
Given  under  our  hands  and  seals,  this  February  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 
/  ^  Joseph  JoneSj  J.  P*  [L.  S.J 
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6.  That  it  shall  be  the  duty  of  the  commissioners  of  the  poor  school  funds, 
or  a  majority  of  them,  to  consolidate  the  several  ^returns  of  the  justices,  of  the 
children  in  their  several  districts,  entitled  to  a  participation  in  said  funds,  and 
transmit  the  same  to  the  governor  of  this  State,  and  a  copy  thereof  to  the  Se- 
natus  Academicus,  on  or  before  the  second  Monday  in  November,  in  each  and 
every  year^  together  with  the  receipts  and  expenditures  of  the  preceding  year, 
and  the  amount  of  money  in  hand,  if  any,  and  for  what  the  payments  have 
been  made. 

Returns  of  Commissionei^s  and  Justices  of  the  Inferior  Court, 

Present,  William  H.  Masters^  James  Sloan  and  Peter  Small-,  Com- 
missioners. 
STATE  OF  GEORGIA,  ^  Xo  his  excellency  George  W,  Crawford^  governor 
Houston  County.        ^       Qf  said  State. 

Agreeably  to  the  statute,  in  such  case  made  and  provided,  the  un- 
dersigned, commissioners  of  the  poor  school  fund  of  said  county,  re- 
spectfully report,  that  the  consolidated  returns  of  the  justices  of  the 
peace,  of  the  respective  militia  districts  of  said  county,  give  the  number 
of  one  hundred  children,  in  said  county,  entitled  to  a  participation  in 
said  fund,  to  wit : 

600^^  district,  eleven  children. 
519^^     do         eight         do     &c. 
Amount  received  from  the  State,  $300  00 

do  do  do     County,  100    00  =  $400  00 


Amount  disbursed, 
do         on  hand, 


$375  00 
,,  25  00  =  $400  00 

By  order  y  a  true  extract  from  the  minutes  of  the  hoard,  JYov*  1,  1846. 

John  Doe,  CPk  ^  Treas^r. 


Inferior  Court,  in  Chambers,  JVovember  1,  1846. 

Present,  the  honorable  Edwin  M,  Clark,  Asa  Boyle,  and  John  Willing, 

Justices  of  said  court. 

Examined,  approved  and  ordered  to  be  entered. 

A  true  extract  from  the  minutes  of  said  court, 

William  H.  Wheeler,  Clerk, 

7.  That  it  shall  be  the  duty  of  the  governor  to  draw  his  warrant  on  the 
treasurer,  in  favor  of  the  commissioners  of  the  poor  school  funds  in  the  several 
counties  in  this  State,  for  the  amount  of  said  fund  to  which  they  are  entitled, 
according  to  the  number  of  children  returned  as  entitled  to  a  participation  in 
the  same,  at  any  time  after  the  third  Monday  in  November,  in  each  and 
every  year. 

8.  That  all  teachers  of  schools  having  in  their  schools  any  of  the  children 
returned  as  entitled  to  a  participation  in  the  poor  school  funds,  shall  attend 
said  board  of  commissioners,  whose  duty  it  shall  be  to  convene  four  times  in 
each  year,  after  the  year  eighteen  hundred  and  forty-one,  and  three  times  in 
the  year  eighteen  hundred  and  forty-one,  on  such  days  as  they  may  think 
proper,  having  an  eye  to  an  equal  division  of  time ;  and  have  three  fit  and 
proper  persons,  within  the  vicinity  of  said  school,  appointed  as  trustees  there- 
of, whose  duty  it  shall  be  to  attend  said  school  quarterly,  and  examine  the 
children  so  returned  as  entitled  to  a  participation  in  the  poor  school  funds, 
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and  report  to  the  board  the  progress  of  said  children  :  and  unless  the.  report  of 
the  trustees  satisfies  the  commissioners  that  said  children  have  usually  at- 
tended, and  made  reasonable  progress,  the  commissioners  shall  not  pay  said 
teacher  for  the  same. 

Order  of  the  Commissioners, 

STATE  OF  GEORGIA— ilOtrsrOJV  COUNTY. 
Commissioner's    Office,    January  10,  1846. 

Present,  William  H.  Masters^  James  Sloan  and  Peter  Small,  Commis- 
sioners. 

Ordered^  that  the  clerk  and  treasmer  give  notice,  by  advertisement, 
in  each  militia  company  district  of  this  county,  to  all  teachers  having 
in  their  schools  any  of  the  children  entitled  to  a  participation  in  the 
poor  school  fund  of  said  county,  to  attend  the  board  of  commis- 
sioners at  their  next  sitting,  on  the  first  day  of  February  next,  in  the 
town  of  Perry,  by  ten  o'clock  in  the  forenoon,  that  trustees  of  their 
respective  schools  may  be  appointed  according  to  law. 
A  true  extract  from  the  Minutes  of  the  Board 

John  Doe,  CVk  ^  TreasW. 

Appointment  of  Trustees, 

STATE  OF  G^ORGlA.~HOUSTON  COUNTY. 

Commissioner's  Office,  January  20,  1846. 

Present,  William  H,  Masters,  James  Sloan  and  Peter  Small,  C  ommis- 

sioners. 

Ordered,  that  James  K,  Ross,  Thomas  Russ  and  Hiram  Bussey,  be,  and 
they  are  hereby,  appointed  trustees  of  the  school  taught  by  Samuel 
Stone,  in  the  619^A  district,  G.  M. 

A  true  extract  from  the  Minutes  of  the  Board. 

John  Doe,  CVk  Sf  Treas^r. 

Trustees'  Report, 
STATE  OF  GEORGIA^  1  To  the  commissioners  of  the  poor  school  fund  of 
Houston  County.       ^      said  county. 

We,  the  trustees  appointed  for  the  school  conducted  by  Samuel  Stone, 
in  the  619^^  compatiy  district,  in  said  county,  hereby  certify,  that  we 
attended  said  school  qujvrterly,  and  examined  the  children  taught  in 
said  school,  entitled  to  a  participation  in  the  poor  school  fund,  and 
hereby  report  that  said  children  have  made  fine  and  rapid  progress  in 
their  studies  ;  that  they  have  been  punctual  and  regular  in  their  attend- 
ance at  school ;  that  said  teacher  is  competent  and  assiduous  in  his 
vocation,  and  entitled  to  encouragement  and  confidence. 

Given  under  our  hands  and  official  signatures,  this  March  1,  1846. 

James  K.  Ross,  ^ 
Thomas  Russ,     >  Trustees,    - 
Hiram  Bussey,  ) 

9.  That  when  any  children,  entitled  under  this  act,  to  the  poor  school  fund, 
shall  be  taught  in  any  of  the  academies  in  this  State,  it  shall  be  the  duty  of 
the  trustees  of  the  academy  in  which  they  have  been  taught  to  report  to  the 
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commissioners  of  the  poor  school  funds,  as  is  provided  in  the  eighth  section 
of  this  act ;  and  on  failure  thereof,  the  teacher  of  such  academy  shall  not  be 
paid  out  of  said  fund  for  the  same. 

10.  That  it  shall  be  the  duty  of  said  commissioners  of  the  poor  school 
funds,  at  their  regular  meetings,  (or  a  majority  of  them,)  to  pass  or  reject  all 
accounts  presented  for  their  examination,  and  to  cause  all  such  as  pass  to  be 
paid  :  Provided,  they  have  funds  on  hand  ;  and  in  case  of  a  deficiency, 
they  shall  cause  them  to  be  paid  in  proportion  to  the  demands  and  the  amount 
of  money  on  hand. 

Teacher's  Account. 

STATE  OF  GEORGIA— /ZOC^SrOiV^  COUNTY. 

Commissioners  of  the  Poor  School  Fund, 

To  Samuel  Stone,  Teacher,  Dr. 

40  days'  schooling  of  Thomas  Scott,  at  5  cents  per  day,  -     -     $2  00 

30    do.         do.  Elizabeth  Williams,  do.       do.  -     -       1  50 


$3  50 


In  person  appeared  before  me,  James  Mack,  a  justice  of  the  peace,  in 
and  for  said  county,  Samuel  Stone,  who  being  duly  sworn  deposeth 
and  saith,  that  the  above  account  is  just  and  true,  as  it  stands  stated. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  ^pril  1, 1846.  }  SAMUEL  STONE,  Teacher 

James  Mack,  J.  P.  ^ 

Examined  and  passed  by  the  Board,  April  1,  1846. 

John  Doe,  CPk  ^  Treas^r. 

11.  That  no  more  money  shall  be  appropriated  to  the  tuition  of  each  child 
entitled  to  participate  in  the  poor  school  fund,  than  the  pro  rata  share  to 
which  each  child  shall  be  entitled,  upon  the  equal  distribution  of  said  fund 
among  all  the  children  in  the  several  counties,  who  may  avail  themselves  of 
the  provisions  of  this  act. 

12.  That  it  shall  be  lawful  for  the  commissioners  appointed  under  this  act 
to  cause  to  be  paid  all  accounts  which  have  been  contracted  in  pursuance  of  the 
acts  which  this  act  repeals :  Provided,  the  same  shall  be  properly  authenti- 
cated, and  shall  have  been  created  in  strict  conformity  with  the  provisions  of 
said  acts. 

13.  That  nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  trustees 
of  common  schools,  in  any  of  the  counties  of  this  State,  from  paying  all  con- 
tracts now  created  by  them  as  trustees,  without  regard  to  the  length  of  time 
a  school  has  been  taught,  in  the  different  districts  of  said  county  ;  and  the 
moneys  remaining  in  the  hands  of  said  trustees  of  any  county,  after  all  just  de- 
mands against  them  as  trustees,  shall  turn  over  to  the  commissioners  of  the 
poor  school  funds  for  said  counties,  as  contemplated  by  this  act,  to  be  applied 
to  the  purposes  of  education,  according  to  this  act,  in  the  school  district  from 
which  said  common  school  fund  is  received. 

14.  That  nothing  in  this  act  contained  shall  be  so  construed  as  to  authorise 
the  commissioners  of  poor  schools  to  appropriate  any  other  funds  to  the  pay- 
ment of  accounts  contracted  under  the  common  school  acts  which  this  act  re- 
peals, than  the  funds  which  have  been  set  apart  and  distributed  under  the  afore- 
said acts. 

15.  That  it  shall  be  lawful  for  the  commissioners  of  the  common  schools, 
and  trustees  of  the  common  schools,  in  any  division  and  district,  to  pay  over 
to  the  commissioners  of  the  poor  school  funds,  in  their  county,  any  unexpended 
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balance  that  may  be  in  their  hands,  and  the  treasurer's  receipt  for  the  same, 
shall  be  sufficient  evidence  that  the  same  was  paid  over  to  him. 

16.  That  any  commissioner  or  commissioners,  trustee  or  trustees,  of  any 
common  school,  vv'ho,  after  thirty  days'  notice,  shall  neglect  or  refuse  to  pay 
over  any  money  in  his  or  their  hands,  as  authorised  by  this  act,  shall  be  subject 
to  indictment,  and,  on  conviction,  shall  be  fined  by  the  court  in  any  sum  not 
exceeding  the  amount  of  funds  in  his  or  their  hands,  belonging  to  the  poor  or 
common  school  fund ;  which  fine  or  fines,  when  collected,  shall  be  paid  to  the 
commissioners  of  the  poor  school  fund. 

17.  That  an  Act,  entitled  "  An  Act  to  establish  a  general  system  of  educa- 
tion by  common  schools,"  assented  to  the  twenty-sixth  December,  eighteen 
hundred  and  thirty-seven ;  and  an  Act,  entitled  "  An  Act  to  amend  an  Act  to 
establish  a  general  system  of  education  by  common  schools,"  assented  to  the 
twenty -ninth  December,  eighteen  hundred  and  thirty-eight,  together  with  all 
other  acts  and  parts  of  acts  militating  against  this  act,  be,  and  the  same  are 
hereby  repealed. — Act  of  1840  ;  pamp.  p.  61. 

1 .  That  from  and  after  the  passage  of  this  Act,  it  shall  be  lawful  for  the  jus- 
tices of  the  inferior  courts  of  the  several  counties  in  this  State,  and  they  are 
hereby  authorised  to  levy  and  collect  an  extra  tax  in  their  respective  counties, 
sufficient,  together  with  such  funds  as  may  be  received  from  other  sources,  to 
educate  the  poor  children  of  their  respective  counties  :  Provided,  such  tax  shall 
not  be  levied  without  the  recommendation  of  the  grand  jury,  of  the  first  court 
in  each  year,  and  that  said  fund  shall  be  kept  separate  from  all  other  county 
funds,  and  used  for  no  other  purpose  whatsoever. 

2.  That  said  justices  of  the  inferior  court  are  hereby  authorised  and  empow- 
ered to  require  the  justices  of  the  peace,  or  other  persons  in  the  several  militia 
districts  of  their  respective  counties,  to  furnish  them,  at  such  times  as  they 
may  require,  with  a  list  of  such  children  between  the  ages  of  eight  and  six- 
teen, in  their  several  districts,  as  may  need  total  or  partial  assistance,  in 
obtaining  their  education  ;  to  apportion  the  funds  among  them  at  their  discre- 
tion according  to  their  respective  necessities  ;  to  appoint  commissioners  or  such 
other  persons  as  they  may  deem  proper  without  compensation  to  superintend 
the  proper  application  of  the  fund  and  the  education  of  the  poor  ;  and  to  pass 
and  enforce  such  rules  and  regulations  as  they  may  deem  best  calculated  to 
promote  the  objects  of  this  act :  Provided,  the  same  are  not  repugnant  to  the 
laws  of  this  State. 


Orde?'  of  the  Justices  of  the  Inferior  Court, 

STATE  OF  GEOHGIA— HOUSTON  COUNTY. 
Inferior  Court,  in  Chambers,  January  1,  1846. 

Present,  the  honorable  Edwin  M,  Clark,  Asa  Boyle,  and  John  Willing, 

Justices  of  said  court. 

Ordered,  that  the  justices  of  the  peace,  of  the  several  districts  in  this 
county,  be,  and  they  are  hereby,  required  to  furnish,  within  two  months, 
this  court,  by  depositing  the  same  with  the  clerk,  a  list  of  such  chil- 
dren, between  the  ages  of  eight  and  sixteen,  in  their  several  districts, 
as  may  need  total,  or  partial,  assistance  in  obtaining  their  education. 
By  order  of  the  court — extract  from  the  minutes. 

,  William  H.  Wheeler,  Clerk. 

Note. — The  clerk  should  cause  a  copy  of  the  order,  in  the  above  form,  to  be  served  on 
each  of  the  justices  of  the  peace. 
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Report  of  the  Justices  of  the  Peace, 
STATE  OF  GEORGIA,  ^  To  the  honorable  Justices  of  the  Inferior  Court  of 
Houston  County.  ^  said  county. 
In  obedience  to  an  order,  dated  the^r^^  day  of  January^  eighteen  hun- 
dred and  forty -six,  requiring*  the  justices  of  the  peace,  of  the  respective 
districts  of  said  county,  to  furnish  a  list  of  such  children,  between  the 
ages  of  eight  and  sixteen,  in  their  several  districts,  as  may  need  total 
or  partial  assistance,  in  obtaining  their  education — the  undersigned, 
justices  of  the  peace,  in  and  for  the  six  hundredth  district,  beg  leave  to 
report  the  following  names,  to  wit : 

John  Shorty  eleven  years  of  age — needs  total  assistance. 
Mary  Towns  fourteen  years  of  age — needs  partial  assistance — amount 
one  half,  &c.,  &c. 

Given  under  our  hands  and  official  signatures,  this  February  1,  1846. 

James  Mack,  J.  P. 
Lewis  Polk,  J.  P. 

Order  of  the  Justices  of  the  Inferior  Court, 

STATE  OF   GY.ORGlk— HOUSTON  COUNTY. 
Inferior  Court,  in  Chambers,  February  1,  1846. 

Present,  the  honorable  Edwin  M.  Clark,  Asa  Boyle,  and  John  Willing, 

Justices  of  said  court. 

Ordered,  that  the  clerk  of  this  court  furnish  the  commissioners  of  the 
poor  school  fund  of  this  county,  with  a  copy  of  the  list  of  children, 
rendered  in,  by  the  justices  of  the  peace  of  the  respective  districts, 
needing  total  or  partial  assistance,  in  obtaining  their  education.  And 
it  is  further  ordered,  that  said  commissioners  be  governed  in  the  pay- 
ment of  teachers'  accounts,  by  said  returns,  in  making  total  or  partial 
payments. 

List  of  children  from  the  600th  district. 

John  Short,  eleven  years  of  age — needs  total  assistance. 
Mary    Towns,  fourteen  years   of  age — needs   partial   assistance- — 
amount  one  half,  &c.,  &c. 

j3  true  extract  from  the  minutes  of  said  court. 

William  H.  Wheeler,  Clerk. 

Note. — The  clerk  of  the  inferior  court  should  furnish,  immediately y  the  clerk  and 
treasurer  of  the  poor  school  fund,  with  a  copy  of  the  above  order. 

3.  That  for  the  purpose  of  aiding  in  the  education  of  the  poor  as  herein- 
before provided,  seventeen  hundred  and  thirty-three  shares  of  the  capital  stock 
of  the  Bank  of  the  State  of  Georgia,  eight  hundred  and  ninety  shares  of  the 
Bank  of  Augusta,  and  all  of  the  available  assets  of  the  Central  Bank  after  the 
payment  of  its  debts,  be  and  the  same  are  hereby  set  apart  and  appropriated 
as  a  permanent  education  fund,  the  annual  income  whereof  shall  be  distributed 
to  the  several  counties  of  this  State,  and  paid  to  the  justices  of  the  inferior 
courts  thereof  rateably,  in  proportion  to  the  number  of  poor  children  therein, 
as  herein  set  forth.  And  the  script  for  the  bank  stock  aforesaid  shall  be  de- 
livered to  the  treasurer  of  the  State,  and  said  stock  shall  henceforth  be  under 
his  management  and  control  for  the  purposes  aforesaid. 

4.  That  to  facilitate  the  distribution  contemplated  in  the  preceding  section, 
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it  shall  be  the  duty  of  the  justices  of  the  inferior  courts  of  each  county  to  re- 
port to  his  excellency  the  governor,  on  or  before  the  first  Monday  in  Novem- 
ber of  each  year,  the  number  of  poor  children  in  their  respective  counties, 
between  the  ages  of  eight  and  sixteen  years,  w^hose  parents  are  unable  to  ed- 
ucate them,  to  be  ascertained  in  the  manner  pointed  out  in  the  second  section 
of  this  act ;  and  it  shall  be  the  duty  of  his  excellency  the  governor  to  make 
the  said  distribution  before  the  first  day  of  January  thereafter,  among  the 
counties  whose  inferior  courts  actually  make  returns  as  aforesaid  before  such 
distribution  shall  take  place.  The  distributive  share  of  each  county  may  be 
paid  to  any  person  presenting  a  certified  copy  of  an  ord^r  of  the  inferior  court 
authorising  such  payment. 

Justices  of  the  Inferior  Court's  order  to  the  Governor, 

STATE  OF  GEORGIA— HO  trsrOjV  COUNTY. 
Inferior  Court,  in  Chambers,  January  1,  1846. 

Present,  the  honorable  Edwin  M,  Clark ^  Asa  Boyle y  and  John  Willing y 

Justices  of  said  Court. 

Ordered  that  his  excellency,  George  W.  Crawford^  governor  of  said 
State,  be,  and  he  is  hereby,  respectfully  requested,  to  pay  to  John  Doe, 
clerk  and  treasurer  of  the  poor  school  fund  of  said  county,  the  amount 
of  said  fund,  due  said  county,  for  the  year  1846. 

A  true  extract  from  the  minutes  of  said  court. 

William  H.  Wheeler,  Clerk, 

5.  That  the  justices  of  the  inferior  courts  of  each  county,  shall  as  soon  as 
practicable,  ascertain  the  amount  due  to  teachers  of  poor  children  in  their 
respective  counties  for  services  rendered  in  the  years  1842  and  1843,  in  strict 
compliance  with  the  act  assented  to  on  the  10th  December,  1840,  regulating 
that  subject,  and  report  the  same  to  his  excellency  the  governor,  who  shall 
cause  the  same  to  be  paid  as  soon  as  practicable  out  of  the  proceeds  of  the 
sales  of  public  lands  that  revert  to  the  State,  which  payments  shall  be  made 
by  the  agency  of  the  justices  of  the  inferior  courts  of  the  several  counties. 
The  said  justices  of  the  inferior  courts  may  in  their  discretion  apply  the  funds 
received  under  and  by  virtue  of  the  third  section  of  this  act,  to  the  extin- 
guishment of  any  such  claims  which  shall  be  reimbursed  in  the  manner 
pointed  out  in  this  section. 

6.  That  it  shall  be  the  duty  of  the  judges  of  the  superior  courts  of  this 
State,  at  the  first  term  of  the  superior  court  of  each  county  in  each  year,  to 
give  this  act  in  charge  to  the  grand  jury. 

7.  That  so  soon  as  this  act  shall  have  passed,  there  shall  be  one  hundred 
and  ten  copies  thereof  printed  at  the  expense  of  the  State,  and  one  copy  shall 
be  forwarded  to  the  justices  of  the  inferior  courts  of  each  county,  by  the  sen- 
ator, or  one  of  the  representatives,  and  one  copy  shall  be  forwarded  to  each 
judge  of  the  superior  court. 

8.  That  all  laws  and  parts  of  laws  heretofore  passed,  be  and  the  same  are 
hereby  repealed,  so  far  as  they  conflict  with  the  provisions  of  this  act. — Act 
of  1843  ;  pamp.  p.  43. 

Resolved,  That  charges  in  the  accounts  of  trustees  of  academies,  or  of  poor 
school  fund,  for  compensation  of  agents,  for  conveying  money  from  the  trea- 
sury, is  disapproved. 

Resolved,  That  it  be  recommended  to  the  trustees,  of  the  several  academies 
and  of  the  poor  school  fund,  to  procure  the  transmission  of  the  money  appro- 
priated to  them,  in  such  manner  as  may  preclude  expense. — Prin.  Dig.  29. 
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ROADS,  BRIDGES  AND  FERRIES. 

1.  All  the  roads  in  the  several  counties  of  this  State,  that  have  been  laid 
out  by  virtue  of  any  act  of  the  general  assembly,  or  by  virtue  of  any  order  of 
court,  are  hereby  declared  to  be  public  roads. 

2.  And  when  any  person  or  persons  shall  feel  him,  her,  or  themselves  ag- 
grieved by  reason  of  any  road  being  laid  out  through  his,  her,  or  their  en- 
closed ground,  it  shall  be  the  duty  of  any  two  or  more  of  the  justices  of  the 
inferior  courts,  on  application  in  writing  by  the  person  or  persons  injured,  to 
issue  a  warrant  under  their  hands,  directed  to  the  sheriff  of  the  county,  to 
summon  a  jury  of  freeholders,  who  shall  be  sworn  to  assess  such  damages  ; 
and  that  the  sheriff  shall  make  and  return  a  true  inquisition  thereof  to  the 
next  inferior  court ;  and  it  shall  be  the  duty  of  such  court  to  order  the  amount 
of  damages  so  assessed  to  be  paid  out  of  the  next  county  tax,  or  out  of  any 
public  moneys  belonging  to  the  county  fund  :  Provided  nevertheless,  that 
where  it  shall  appear  to  the  inferior  court  that  the  damages  so  assessed  trans- 
cend the  utility  of  that  part  of  the  said  road,  such  court  shall  order  the  same 
to  be  altered  in  such  manner  as  to  avoid  the  enclosed  ground  so  damaged,  un- 
less the  person  complaining  shall  agree  to  accept  such  compensation  as  shall 
be  deemed  just  and  reasonable  by  such  court. 

3.  All  public  roads  laid  out  or  now  in  use,  or  which  shall  be  hereafter  laid 
out,  shall  be  cleared  of  all  trees,  stumps,  grubs,  and  brush,  at  least,  twenty  feet 
wide,  and  such  limbs  of  trees  as  may  incommode  horsemen  or  carriages,  shall 
be  cut  away  ;  all  bridges  or  causeways  made  or  to  be  made  over  small  water- 
courses, and  causeways  over  swamps  or  low  lands,  shall  be  made  and  kept  in 
repair  by  the  hands  subject  to  work  on  the  roads,  where  the  same  may  be  ne- 
cessary ;  and  the  pieces  wherewith  the  same  shall  be  made,  shall  be  laid  across 
the  road,  and  be  at  least  sixteen  feet  long,  well  secured,  made  fast,  and  covered 
with  earth. 

2.  So  much  of  the  before-recited  act,  (Act  of  1799,)  directing  the  overseers 
of  districts  to  remove  all  stumps  and  trees,  shall  be  construed  so  as  to  remove 
such  stumps  and  trees  from  being  obstructions  to  wheel  carriages,  by  cutting 
the  same  as  nearly  even  with  the  surface  as  possible. — Act  cf  1800  ;  Prin. 
Big.  734. 

8.  All  overseers  shall  cause  their  respective  roads  to  be  cleared  out  at  least 
THIRTY  feet  wide,  and  all  causeways  at  least  sixteen  feet  wide. — Act  of  1818  ; 
Prin.  Dig.  737. 

From  and  after  the  passing  of  this  act,  all  overseers  of  roads  appointed  in 
pursuance  of  the  before-recited  act,  {Act  o/lSlS,)  shall  cause  their  respective 
roads  to  be  cleared  twenty  feet  wide,  except  market  roads  which  shall  be 
cleared  thirty  feet  wide,  and  shall  cause  all  causeways  to  be  made  sixteen 
feet  wide  ;  anything  contained  in  the  said  section  of  the  said  act  to  the  contrary 
notwithstanding. — Act  of  IS22',  Prin,  Dig.  741. 
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5.  All  overseers  of  roads,  who  shall  refuse  or  neglect  to  do  their  duty,  as  is 
directed  by  this  act,  or  shall  not  keep  the  roads  and  bridges  over  small  water- 
courses and  causeways  over  swamps  and  low  lands  in  repair,  or  let  them  remain 
uncleared  or  out  of  repair,  for  and  during  the  space  of  thirty  days,  unless  hindered 
by  extreme  bad  weather,  such  overseer  shall  (be  liable  to  a  fine  which  is  super- 
seded by  the  Act  o/*1818,)  and  shall  nevertheless  be  subject  to  an  action  for 
damages  at  the  suit  of  any  person  injured  by  such  refusal  or  neglect. 

1 1 .  All  the  bridges  that  have  been  erected  by  any  Act  of  the  General  As- 
sembly, or  by  virtue  of  any  order  of  court,  not  being  private  toll-bridges,  are 
hereby  declared  to  be  public  bridges.  And  that  from  time  to  time  hereafter, 
the  inferior  courts  of  the  several  counties,  shall  have  full  power  and  authority 
to  appoint  the  places  for  erecting  public  bridges. — Act  of  1799  ;  JPrin.  Dig.  733. 

1.  That  from  and  after  the  passage  of  this  Act,  so  much  of  the  before-recited 
section,  {Act  o/ 1799,  llth  sec.)  as  requires  that  the  inferior  courts  shall  ap- 
point one  or  more  commissioner  or  commissioners  to  contract  for  the  building 
of  public  bridges,  and  which  requires  that  such  contract  shall  not  be  made  for 
a  time  less  than  five  nor  more  than  seven  years,  and  that  said  commissioner  or 
commissioners  shall,  after  taking  an  oath,  and  legal  advertisement,  proceed  to 
let  the  same,  at  public  outcry,  to  the  lowest  bidder,  be  and  the  same  is  hereby 
repealed. 

2.  That  the  justices  of  the  inferior  courts  of  the  several  counties  in  this  State, 
or  a  majority  of  them,  be  and  they  are  hereby  authorised  to  contract  for  the 
buildino-  and  keeping  in  repair  of  public  bridges,  for  such  time  and  in  such  way 
as  they  may  deem  most  advisable,  either  by  letting  the  same  to  the  lowest  bid- 
der, hiring  hands  for  that  purpose,  or  in  any  other  way  that  to  them  may  ap- 
pear right  and  proper.  And  should  they  at  any  time  let  the  same  to  the  lowest 
bidder,  that  they  be  authorised  to  require  and  receive  the  same  bond  that  com- 
missioners now  do.  And  that  they  shall  levy  the  amount  thereof  on  the  county, 
or  order  the  same  to  be  paid  out  of  any  funds  of  the  county  subject  to  their 
disposal. — Act  of  1845  J  pamp.  p.  47. 

Undertaker's  Bond, 
STATE  OF  GEORGIA, )       Know  all   men    by  these  presents,    that   we, 

Houston  County.  ^  John  DoBy  Richard  Roe  and  Hiram  Wall,  as  secu- 
rities, are  held  and  firmly  bound  unto  his  excellency,  George  W,  Craw- 
ford, governor  of  said  State  for  the  time  being,  and  his  successors  in 
office,  in  the  just  and  full  sum  of  one  thousand  dollars,  for  the  true  pay- 
ment of  which  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents :  sealed  with  our 
seals,  and  dated  this  May  25,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said 
Joh7i  Doe  has  undertaken  to  build  a  Bridge  over  Big  Indian  Creek,  on 
the  west  side  of  the  town  of  Pen^y,  for  the  sum  oi  five  hundred  dollars  : 
now,  should  the  said  John  Doe  well  and  truly  perform  his  undertaking, 
and  build  said  Bridge  {six  inches  above  high  water  mark)  of  good  and 
substantial  materials,  one  hundred  feet  long  and  sixteen  feet  wide,  with 
good  hand-railings  and  of  good  workmanship,  by  the  twentieth  day  of 
June  ensuing,  and  keep  said  Bridge  in  good  order  and  repair  at  all 
times  during  the  term  oi  Jive  years  next  ensuing,  then  this  obligation 
to  be  void ;  else,  to  remain  in  full  force. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

Charles  Smith,  J,  P.  Richard  Roe,  SecHy*   [L.  S.] 

Hiram  Wall,  SecHy.   [L.  S.] 
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From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful,  in  all 
cases  where  the  justices  of  the  inferior  court  of  one  county,  shall  refuse  or  fail 
to  co-operate  with  another,  in  building  a  bridge  over  a  stream  dividing  the 
counties,  for  the  justices  of  the  inferior  court  of  the  county  to  proceed  to  build 
a  bridge  over  said  stream,  subject  to  no  other  restriction  than  they  would 
be  were  the  said  bridge  in  their  own  county  entirely. — Act  of  1824  ;  Prin. 
Dig.  171. 

1.  The  inferior  courts  of  the  respective  counties  within  this  State,  are  here- 
by authorised  and  empowered  to  direct  the  manner  and  mode  of  keeping  in 
repair  all  cross  and  other  roads,  not  being  an  immediate  or  direct  market  road, 
leading  through  their  respective  counties,  in  such  manner  as  they  in  their  judg- 
ment may  think  most  proper. — Act  of  1800  ;  Prin.  Dig.  734. 

1.  The  inferior  courts  in  the  several  counties  in  this  State  are  hereby  em-     . 
powered,  if  they  should  deem  it  necessary,  on  application  being  made,  to  au- 
thorise the  establishment  of  such  ferries  or  bridges  as  they  may  think  necessary, 
other  than  where  ferries  and  bridges  have  already  been  established  by  law,  and 

to  allow  such  rates  for  crossing  thereat  as  are  usual  or  customary  on  water- 
courses of  the  same  width  ;  Provided  nevertheless^  that  the  legislature  shall  at 
all  times  retain  the  power  of  making  such  alterations  in  the  establishments 
made  by  the  justices  of  the  inferior  courts,  as  to  them  may  seem  proper. 

2.  It  shall  be  the  duty  of  any  person  who  may  obtain  such  establishment, 
order,  or  leave,  to  keep  a  good  and  sufficient  ferry-flat  or  bridge,  and  to  give 
due  attendance  thereat ;  and  if  any  damage  shall  happen  to  any  person  or  per- 
sons by  reason  of  the  insufficiency  of  such  flat  or  bridge,  the  non-attendance 
or  neglect  of  the  ferryiYien  or  keeper  of  such  bridge,  the  person  so  aggrieved  or 
damaged  shall  and  may  have  and  maintain  an  action  against  the  owner  of  such 
ferry  or  bridge. — Act  of  1805  ;    Prin.  Dig.  734. 

33.  The  inferior  courts  shall  have  power  to  establish  ferries,  to  rate  the  toll 
to  be  taken,  as  well  of  those  already  established  as  any  which  may  hereafter 
be  established  within  the  several  counties  in  which  they  may  severally  reside  ; 
and  generally  all  other  matters  relative  to  ferries  which  may  in  their  judgment 
be  of  public  utility  ;  any  law  to  the  contrary  notwithstanding  :  Provided  never-  ^ 
theless^  that  in  all  cases  where  the  inferior  court  have  or  shall  establish  a  ferry  ^ 
over  any  water-course,  they  are  hereby  authorised  and  required  to  cause  every 
such  person  to  give  bond  and  sufficient  security  in  such  sum  as  they  may  think 
proper,  conditioned  for  their  keeping  in  repair  a  good  and  sufficient  flat  and  at- 
tendance.—^cf  0/1818;  Prin.  Dig.  740. 

Ferry  Bond, 
STATE  OF  GEORGIA, )       Know  all  men  by  these  presents,  that  we,  John 

Houston  County.  ^  j)Qe  and  Richard  Roe,  security,  both  of  said  county, 
are  held  and  firmly  bound,  unto  their  honors  the  Justices  of  the  Inferior 
Court,  of  said  county,  for  the  time  being,  and  their  successors  in  office. 
In  the  just  and  full  sum  of  one  thousand  dollars,  for  the  true  payment 
of  which  sum,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents  :  sealed  with 
our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
inferior  court  of  said  county,  did,  this  day,  by  order  entered  on  its 
minutes,  grant  unto  the  said  John  Doe,  the  privilege  .of  erecting  a  ferry 
over  Big  Indian  Creek,  at  the  place  known  as  Clark^s  Old  Bridge,  in 
said  county;  and  in  said  order,  stipulated  and  expressed,  the  sums  to 
be  demanded  and  received,  by  said  John  Doe,  at  said  ferry,  for  per- 
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sons  crossing  thereat :  now,  should  said  John  Doe,  well  and  truly  keep, 
at  S3iid  ferry,  a  good  and  sufficient  yerry-^a^,  and,  at  all  times,  give  a 
due  attendance  thereat,  and  demand  and  receive,  no  more  than  the 
prices  stipulated  and  allowed,  in  said  order,  for  persons  crossing  at  said 
ferry,  and  in  all  respects,  fully  comply  with  the  statute,  in  such  case 
made  and  provided,  then  this  obligation  to  be  void ;  else,  to  remain  in 
full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

William  H,  Wheeler,  CI  k  I,  C.  Richard  Roe,  SecHy.  [L.  S.] 

13.  When  any  coramissioner  appointed  for  letting  any  public  bridge  under 
and  by  virtue  of  this  act  shall  undertake  the  building  and  keeping  in  repair  the 
same,  or  shall  become  the  "  security  for  any  other  person  so  undertaking,  the 
powers  of  such  commissioner  shall  from  thenceforward  cease  and  determine, 
and  the  inferior  court  of  the  county  shall  appoint  one  other  in  his  room. — Act 
0/1818;   Prin.  Dig.  738. 

From  and  after  the  first  day  of  January,  1809,  it  shall  be  the  duty  of  every 
and  all  proprietors  of  toll-bridges,  ferries,  and  turnpike-roads,  to  fix  a  board  in 
a  conspicuous  situation  on  each  bridge,  turnpike -gate,  or  landing-place,  held 
by  him  or  them ;  the  board  to  be  painted  black,  with  white  legible  characters 
written  on  the  same,  noting  the  different  rates  of  toll  or  ferriage  (as  the  case 
may  be)  allowed  by  law.  In  case  of  any  proprietor  or  proprietors  neglecting 
so  to  do,  he  or  they  shall  not  be  entitled  to  the  toll  or  ferriage  accruing  from 
such  bridge,  ferry  or  turnpike-road. — Act  of  1808  ;   Pnn.  Dig.  735. 

12.  When  any  public  bridge  shall  require  repairing,  it  shall  be  the  duty  of  the 
commissioners,  or  any  one  of  them,  to  give  notice  in  writing  thereof  to  the  un- 
dertaker, or  one  of  his  securities,  stating  the  repairs  necessary  to  be  made,  and 
requiring  the  same  to  be  made  within  a  reasonable  time,  to  be  set  forth  in  the 
said  notice  ;  and  if  the  same  shall  not  be  made  within  such  time,  such  commis- 
sioner or  commissioners  shall  employ  some  other  person  or  persons  forthwith 
to  make  such  repairs,  and  shall  immediately  thereafter  issue  an  execution 
I  against  such  undertaker  and  his  securities  for  the  amount  given  for  the  said  re- 
pairs, with  cost. — Act  oj  1818  ;  Prin.  Dig.  738. 

Note. — It  appears  obvious  to  the  Compiler  that  after  the  building  of  a  bridge,  and 
bond  and  security  given,  as  required  by  the  statute,  the  bridge  becomes  a  part  of  the 
public  road,  and  is  under  the  authority  of  the  Road  Commissioners  for  the  district  in  which 
it  is  situate,  and  that  the  duties  required  to  be  performed  by  the  12th  sec.  of  the  act  of  1818 
devolves  upon  them. 

Notice  to  Undertaker, 

STATE  OF  GEORGIA,  ^  John  Doe—Yow  are  hereby  notified,  that  the 
Houston  County.  ^  bridge  over  Big  Indian  creek,  near  the  town  of 
Perry,  is  out  of  order ;  you  are,  therefore,  required  to  put  the  hand- 
railing,  and  the  covering,  of  said  bridge,  in  good  and  complete  order, 
within  three  days  from  this  date  ensuing,  or  I  shall  proceed,  as  the 
statute,  in  such  case,  directs. 

Witness  my  hand  and  official  signature,  this  May  1,  1846. 

Richard  Roe,  Corner. 

3.  Any  two  of  the  justices  of  the  district  in  the  county  where  such  ferry  or 
bridge  may  be  established,  on  complaint  to  him  or  them  by  any  person,  that 
he  or  she  has  sustained  damages  by  reason  of  non-attendance,  neglect,  or  in- 
sufficiency of  the  flat  or  bridge,  to  an  amount  not  exceeding  thirty  dollars, 
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which  information  shall  be  made  on  oath,  shall  cause  the  owner  of  such  ferry 
or  bridge  to  appear  at  the  next  justices'  court  of  the  district  where  such  ferry 
or  bridge  may  be,  to  answer  the  plaintiff's  complaint,  which  shall  be  fully  set 
forth  in  the  warrant,  and  also  the  day  on  which  such  injury  took  place  ;  and 
the  justices  before  whom  the  same  may  be  tried  shall  cause  five  disinterested 
persons  to  be  empanneled  and  sworn  as  jurors,  to  whom  such  case  shall  be 
submitted,  and  their  verdict  shall  be  the  judgment  of  the  court,  and  such  pro- 
ceedings shall  be  had  thereon  as  in  other  cases  :  Promded,  that  when  any  per- 
son considers  himself  aggrieved,  or  hath  sustained  damages  to  an  amount  ex- 
ceeding thirty  dollars,  he,  she,  or  they  so  considering  themselves  aggrieved, 
or  damaged,  may  have  and  maintain  in  the  superior  or  inferior  court  of  the 
county  an  action  against  the  owner  of  such  ferry  or  bridge,  and  shall  recover 
thereon  the  amount  which  the  jury  trying  the  cause  may  assess. 

Affidavit. 
STATE  OF  GEORGIA,!  Jn  person  appeared  before  me,  Charles  Smithy 
Houston  County.  ^  who  being  duly  sworn,  deposeth  and  saith,  that  he 
hath  this  day  sustained  damage  of  John  Doe,  of  the  tenth  district  of 
said  county,  the  sum  of  twenty  dollars,  in  consequence  of  the  insujffi' 
ciency  of  the  flat  of  the  said  John  Doe,  kept  at  the  ferry  of  the  said  John 
Doe,  on  Big  Indian  Creek,  in  said  district  and  county,  whereby  the 
waggon  of  deponent  was  precipitated  into  said  creek,  and  damaged  to 
the  amount  of  twenty  dollars. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1846.  V  CHARLES  SMITH. 

James  Macky  /.  P.  y 

4.  [Relates  to  Canouchee  bridge.] 

5.  No  ferry  shall  be  established  on  any  stream  or  water-course,  over  which 
bridges  are  now  erected  at  the  expense  of  any  county  or  counties :  Provided, 
nothing  herein  contained  shall  extend  or  be  construed  to  extend,  to  prevent 
the  erection  of  bridges  at  public  expense,  at  places  other  than  those  where 
bridges  are  now  established. — Act  of  1805  ;  Prin.  Dig.  734.  ^ 

1 .  The  justices  of  the  inferior  courts  in  and  for  the  several  counties  in  this 
State,  at  the  first  session  or  term  after  the  passing  of  this  act,  or  as  soon 
thereafter  as  convenient,  shall  proceed  to  define  and  point  out  as  many  and 
such  districts  as  to  them  shall  seem  meet  and  proper,  having  due  regard  to 
proportioning  said  districts  or  divisions  so  as  to  divide  the  labor  and  expense 
of  the  roads,  causeways  and  bridges,  equally  among  the  citizens  and  hands  of 
the  respective  districts  throughout  the  said  counties.  And  on  application  to 
said  court  for  any  new  road  or  any  alteration  in  an  old  road,  the  said  justices 
shall  proceed  to  appoint  three  discreet  and  proper  persons,  residing  in  the 
neighborhood  where  such  road  is  intended  to  pass  ;  and  in  case  they  find  it  of 
public  utility,  they  may  proceed  to  mark  out  the  same,  on  oath  taken  before 
any  justice,  and  report  to  the  said  court,  the  clerk  of  which  is  hereby  re- 
quired to  notify  the  commissioners  hereinafter  named  of  such  report ;  and  the 
justices  of  said  inferior  courts  shall  appoint  two  or  more  commissioners,  one 
of  whom  shall  be  a  justice  of  the  peace  ;  and  in  case  of  death,  resignation,  or 
removal  of  the  justice,  the  other  two  commissioners  are  hereby  authorised  to 
administer  oaths  relative  to  their  duties  of  the  roads,  who  shall  be  notified  of 
such  their  appointment  in  writing  by  the  clerk  of  said  court,  within  ten  days 
after  such  appointment,  under  the  penalty  of  forty  dollars  for  every  such  de- 
fault ;  and  if  any  commissioner  or  commissioners,  within  ten  days  after  the 
receipt  of  such  notification,  shall  not  make  his  or  their  resignation  to  some  one 
of  the  justices  aforesaid,  such  commissioner  shall  be  considered  as  having  ac- 
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cepted  such  appointment ;  and  the  commissioners  so  appointed  shall  have  full 
power  and  authority  to  proceed  to  apportion  the  roads  and  hands  for  the  dis- 
tricts aforesaid  ;  and  in  case  of  refusal,  departure,  or  decease  of  any  such 
•commissioners,  the  inferior  courts  in  the  counties  aforesaid  shall  have  power 
to  fill  such  vacancy  either  in  term  time  or  vacation. 

1.  That  from  and  immediately  after  the  passage  of  this  act,  that  whenever 
it  shall  be  necessary  to  create  and  lay  out  any  new  district  in  any  of  the 
counties  in  this  State,  the  justices  of  the  inferior  courts,  or  a  majority  of  them 
of  said  county,  shall  proceed  to  appoint  three  commissioners,  who  shall  be 
citizens  of  the  district  from  which  it  is  proposed  to  create  or  lay  out  the  new 
district,  whose  duty  it  shall  be  to  lay  out  and  define  the  lines  of  said  district, 
and  report  the  same  to  the  next  inferior  court  of  said  county,  for  county  pur- 
poses. 

2.  That  whenever  it  is  necessary  to  alter  or  change  any  of  the  lines  of  the 
districts  now  organized,  or  to  define  the  same,  that  the  justices  of  the  inferior 
courts  of  the  several  counties  of  this  State,  or  a  majority  of  them,  shall  appoint 
THREE  COMMISSIONERS,  who  shall  be  citizens  of  the  districts  between  which 
the  change  in  defining  is  proposed  to  be  made,  who  shall  proceed  to  lay  out 
or  define  said  line,  and  report  the  same  to  the  next  inferior  court  in  said 
county,  for  county  purposes. 

3.  That  whenever  the  commissioners  appointed  as  contemplated  in  the  pre- 
ceding sections  of  this  bill,  shall  deem  it  necessary,  they  may  engage  the 
services  of  a  competent  surveyor,  to  assist  in  laying  out  any  new  districts,  or 
change  or  define  any  line  in  pursuance  of  the  foregoing  sections,  who  shall  be 
paid  for  his  services  as  surveyor,  out  of  the  county  treasury. 

4.  That  whenever  the  said  inferior  court,  or  a  majority  of  them,  shall  ap- 
prove the  report  of  the  before-mentioned  commissioners,  that  they  shall  cause 
the  same  to  be  recorded  on  the  minutes  of  said  court,  after  which  the  district 
laid  out,  line  changed  or  defined,  shall  be  known  and  distinguished  as  such. — 
Act  of  1839  ;  pamp.  p.  37. 

1.  That  nothing  in  the  aforementioned  act  (act  of  1839,)  shall  be  so  con- 
strued as  to  admit  of  applications  being  made  in  manner  aforesaid  to  lay  out 
any  new  district,  or  to  change  the  lines  of  any  district  already  laid  out,  only  at 
a  regular  term  of  the  inferior  court. 

2.  That  as  soon  as  any  new  district  shall  be  regularly  laid  out  and  formed 
agreeable  to  the  provisions  of  the  above-recited  act,  it  shall  be  the  duty  of  the 
clerk  of  the  inferior  court  of  the  county  where  such  district  is  made,  to  im- 
mediately inform  his  excellency  the  governor  of  the  same  ;  all  laws  to  the  con- 
trary notwithstanding. — Act  of  1840  ;  pamp.  p.  53. 

Reviewer's  Return, 

STATE  OF  GEORGIA,  J 

Hmston  County.        ^  To  the  honorable  Inferior  Court  of  said  county. 

The  undersigned,  appointed  for  the  purpose  of  reviewing  the 
ground  for  a  road  from  Perry,  in  said  county,  to  Traveler's  Rest,  in 
Dooly  county,  have  performed  that  duty,  and  hereby  report  that  they 
deem  the  contemplated  road  of  great  public  utility  and  convenience. 
The  undersigned  proceeded  to  mark  out  said  road,  which  will  full}'- 
appear  by  reference  to  the  annexed  plat ;  all  which  is  respectfully  sub- 
mitted. 

Personally  appeared  before  me,  John  Doe,  Richard  Roe  and  Charles 
Smith,  reviewers,  appointed  to  examine  and  mark  out  the  road  referred 
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to  in  the  above  report,  who  being  sworn,  depose  and  say  that  the  facts 
stated  in  said  report  are  just  and  true. 

Sworn  to  and  subscribed,      )  JOHN   DOE,  ^ 

Before  me,  this  May  2, 1846.  >  RICHARD  ROE,         (  Reviewers. 

James  Mack,  J.  P.         >  CHARLES  SMITH.  ) 

2.  All  male  inhabitants,  mulattoes,  and  free  negroes,  and  all  male  slaves, 
from  the  age  of  sixteen  to  forty-five  years,  in  the  counties  aforesaid,  shall  be, 
and  they  are  hereby  declared  to  be  obliged  to  appear  with  such  implements 
as  directed  by  the  overseer,  and  work  on  the  several  roads,  causeways  and 
bridges,  within  the  several  districts  to  which  such  male  white  inhabitants, 
mulattoes,  free  negroes  and  male  slaves,  shall  have  been  allotted,  pursuant  to 
this  act ;  or  such  male  white  inhabitants,  mulattoes,  free  negroes,  and  owners, 
managers,  or  employers  of  such  negroes  or  male  slaves,  shall  be  liable  to  the 
fines  and  penalties  in  this  act  defined  and  expressed. 

3.  The  commissioners  appointed  under  this  act,  or  a  majority  of  them,  shall, 
and  they  have  hereby  full  power  and  authority  to  appoint  one  or  more  person 
or  persons,  within  their  several  districts,  as  overseers,  to  summons  all  such 
persons  as  are  obliged  to  work  within  the  said  districts,  at  least  three  days 
before  the  time  of  working,  stating  the  time  and  place  of  meeting,  with  such 
implements  as  shall  be  deemed  necessary  for  the  repairing  of  the  road,  and  at 
such  times  of  the  year  as  in  his  opinion  the  roads  may  require  repairing,  (not 
to  exceed  five  days  at  any  one  time  of  working,  nor  to  exceed  fifteen  days  in 
twelve  months,  unless  emergencies  require  it,)  to  repair  and  work  on  the  roads, 
causeways,  and  bridges  within  the  same.  And  the  several  owners,  managers, 
or  employers  of  male  slaves,  within  the  several  districts,  shall,  when  summoned 
as  aforesaid,  deliver  to  the  person  summoning  him,  her,  or  them,  a  list  of  all 
such  male  slaves  as  are  by  this  act  liable  to  work  on  said  roads,  in  writing, 
signed  by  such  owner,  manager,  or  employer,  under  a  penalty  of  three  dollars 
for  each  hand,  which  list  the  person  summoning  shall  deliver  to  any  one  of  the 
commissioners  in  the  district  in  which  he  was  appointed  to  summons  as  afore- 
said. 

Overseer's  Appointment, 
STATE  OF  GEORGIA,  ^  To  Mm  Doe,  of  the  tenth  road  district,  of  said 
Houston  County.  ^  county — You  are  hereby  notified,  that  at  a  sitting, 
this  day,  of  the  road  commissioners,  in  and  for  said  district,  you  were 
appointed  overseer  of  that  portion  of  the  public  road  which  runs 
through  said  district,  from  Perry  to  Traveler's  Rest;  you  are,  there- 
fore, hereby  appointed  overseer,  as  aforesaid  ;  you  are  required  to 
keep  said  road  in  good  order,  at  all  times,  during  the  time  of  your 
appointment,  as  by  law  directed,  under  the  penalty  of  the  law.  You 
have  the  following  hands,  placed  on  your  road,  and  subject  to  your 
order,  which  if  they,  or  any  of  them,  disobey,  you  are  required  to  re- 
port, to  the  district  commissioners,  as  aforesaid,  ^nd  you  are  hereby 
authorised  to  require  of  Richard  Roe,  a  list  of  the  hands  on  his  plantation 
subject  to  perform  road  duty,  and  report  the  same  to  the  commissioners, 
at  their  next  sitting, 

James  Roberts,  2  hands,  Stephen  Rush,  6  hands, 

Richard  Brooks,  4  do,    ^c,  Amasa  Quinn,  3    do.     ^c. 

Given  under  our  hands  and  official  signatures,  this  May  1,  1846. 

John  Kent, 

Charles  Smith,  }>  Comers, 
Roger  Gates. 

Note. — Notice  of  time  and  place  of  working  may  be  given  verbally. 
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Notice  to  Defaulters, 

STATE  OF  GEORGIA,  ^  To  James  Smith— You  are  hereby  notified,  and 
Houston  County.  ^  required,  to  be  and  appear  before  the  commis- 
sioners of  roads,  in  and  for  the  tenth  road  district,  at  Perry,  in  said 
county,  by  ten  o'clock  in  the  forenoon  of  the  fifteenth  day  of  the  pre- 
sent month,  (May^)  to  answer  for  your  default,  in  not  appearing  on 
the  road  and  working  the  same,  as  you  were  notified  to  do,  on  the 
twentieth  day  oi  April ^  last  past.     This  May  1,  1846. 

John  Doe,  Overseer. 

4.  Every  male  white  inhabitant,  free  negro,  or  mulatto,  who  being  duly 
summoned  to  work  in  tbe  respective  districts  wherein  such  male  white  inhabit- 
ants, free  negroes,  or  mulattoes  are  obliged  to  work  by  this  act,  shall  neglect 
or  refuse  to  obey  such  summons,  he  shall  for  each  day  he  should  so  refuse  or 
neglect  to  appear  and  work  as  aforesaid,  forfeit  a  sum  not  less  than  one  dollar 
nor  more  than  three  dollars,  (commissioners  aforesaid  excepted,)  for  each 
hand  so  in  default. 

Overseefs  Report, 
STATE  OF  GEORGIA,  ^  Xo  the  commissioners  of  roads,  in  and  for  the 
^  Houston  County.       ^      tenth  road  district,  of  said  county. 

The  following  is  a  list  of  defaulters,  who  were  summoned  to  work 
on  the  road,  of  which  I  am  overseer,  commencing  at  sunrise  on  the 
th%tkl^%yy(^  the  present  month,  {May,)  and  to  continue  for  three  days  ; 
this  May  15,  1846. 

James  Roberts,  1  hand,  Stephen  Rush,  2  hands, 

Richard  Brooks,  2  do,    S^c,  Amasa  Quinn,  1     do,     ^c, 

John  Doe,  Overseer. 

Commissioner's  Sitting, 
Present,  John  Kent,  Charles  Smith  and  Roger  Gates,  Commissioners. 
STATE  OF  GEORGIA,  ^  At  a  sitting  of  the  commissioners  for  public 
Houston  County.  ^  roads,  in  and  for  the  tenth  road  district  of  said 
county,  this  day  held,  it  appeared  by  the  report  of  John  Doe,  overseer, 
that  several  persons,  liable  to  do  duty  on  his  road,  after  having  been 
summoned  for  three  days,  failed  to  attend  ;  to  wit :  James  Roberts,  one 
hand,  Richard  Brooks,  two  hands,  Stephen  Rush,  two  hands,  and  Amasa 
Quinn,  one  hand ;  and  it  also  appearing  that  said  defaulters  have  been 
notified  to  appear  before  the  aforesaid  commissioners,  to  answer  for 
said  default,  and  they  having  entirely  failed  and  neglected  to  do  so;  it 
is,  therefore,  considered  and  ordered,  that  said  defaulters  pay  the  sum 
of  one  dollar  and  fifty  cents,  for  each  hand,  for  each  day  of  their  de- 
fault ;  this  May  20,  1846. 

Given  under  our  hands  and  official  signatures. 

John  Kent,  ^ 

Charles  Smith,  >  Comers. 
Roger  Gates.      ) 

5.  It  shall  be  the  duty  of  the  commissioners,  or  a  majority  of  them,  to  issue 
executions  against  defaulters,  under  their  hands  and  seals,  directed  to  any 
lawful  constable  of  the  district,  for  the  amount  of  all  fines  by  them  imposed 
by  this  act,  unless  a  satisfactory  excuse  be  rendered  to  them  on  oath  within 
twenty  days  by  the  person  or  persons  returned  by  the  overseer  as  defaulters  ; 
and  it  shall  be  the  duty  of  the  constable  to  levy  and  collect  "such  fines  in  the 
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same  way  and  manner  as  executions  issuing  from  the  justices'  courts,  and  when 
collected,  the  said  constables  shall,  within  ten  days,  pay  over  the  amount  col- 
lected, to  the  commissioners,  or  any  one  of  them,  one-half  of  which  shall  be 
paid  by  the  commissioners  to  the  overseer,  and  the  remainder,  together  with 
any  fines  which  may  be  collected  from  the  overseers,  shall  be  paid  to  the  infe- 
rior court,  and  applied  to  the  building  and  repairing  bridges  in  their  counties : 
Provided,  that  overseers  shall  not  be  witnesses  against  defaulters,  to  any  other 
fact  than  that  of  summoning  to  work  on  the  said  roads. 

Ft.  Fa, 

STATE  OF  GEORGIA,  ^  To  John  Jacohs,  constable  in  and  for  the  619th 
Houston  County.        ^      district,  G.  M.,  in  said  county. 
We  command  you,  that  of  the  goods  and  chattels,  lands  and  tene- 
ments of  Stephen  Rush,  (in  your  bailiwick,)  you  cause  to  be  made,  the 
sum  of  nine  dollars,  a  fine  imposed  upon  said  Stephen  Rush^hy  the  com- 
missioners of  roads,  for  the  tenth  road  district,  by  reason  of  the  neglect 
and  default  of  the  said  Stephen  Rush,  in  two  hands,  to  work  on  the 
road,  as  he  had  been  summoned  to  do,  whereof  the  said  Stephen  Rush 
is  convicted  ;  and  said  sum  being  collected,  with  the  cost  of  this  fi.  fa, y 
and  all   future   costs,  within  ten  days  thereafter,  you  are  required  to 
pay  to  the  said  commissioners  of  roads,  or  any  one  of  them. 
Witness  our  hands  and  seals,  this  May  20,  1846. 
John  Kent.  [L.  S.]        ^ 
Charles  Smith.  [L.  S.]  >  Comers. 
Roger  Gates.  [L.  S.]      ) 

Defaulter's  Oath, 

You  do  solemnly  swear,  that  you  will  true  answers  make  to  such 
questions  as  may  be  asked  you  by  the  commissioners,  touching  your 
excuse  for  not  working  on  the  road — so  help  you  God.  [If  the  de- 
faulter prefers  it,  he  may  make  an  affidavit  of  his  excuse,  and  present 
it  to  the  commissioners,  at  their  sitting.] 

6.  It  shall  be  the  duty  of  all  overseers  appointed,  or  that  may  hereafter  be 
appointed,  to  superintend  the  working  on  and  repairing  the  road  or  roads  laid 
out  and  assigned  by  the  commissioners  to  their  superintendence,  and  cause  the 
same  to  be  well  worked  on,  and  repaired  in  the  best  possible  manner  which  the 
situation  of  the  land  over  which  said  road  shall  pass  will  admit  of,  and  to  make  a 
return  to  the  commissioners,  or  some  one  of  them,  within  five  days  after  every 
time  of  working  on  said  roads,  a  list  of  all  defaulters  and  deficiencies  which  may 
have  taken  place  during  such  time  of  working  on  said  road.  And  when  any 
overseer  shall,  at  any  time  within  twelve  months  after  his  appointment,  neglect 
or  refuse  faithfully  to  discharge  the  duties  required  of  him  as  overseer,  he  shall 
be  subject  to  a  fine  not  exceeding  twenty  dollars,  and  it  shall  be  the  duty  of 
the  commissioners  to  notify  such  overseer  of  any  failure  of  duty,  and  unless 
satisfactory  excuse  be  given  to  said  commissioners,  or  a  majority  of  them, 
within  twenty  days  after  such  notice  being  given,  they  shall  issue  execution 
against  such  delinquent  overseer,  for  the  sum  for  which  he  had  laid  himself 
liable,  as  pointed  out  by  this  act,  directed  to  any  constable  in  the  district  where 
such  overseer  may  reside,  for  the  collection  of  said  fine. 

Notice  to  the  Overseer, 
STATE  OF  GEORGIA,  ^  To  John  Doe,  overseer  of  the  road  leading  from 
Houston  County.        >      Perry  to  Traveler's  Rest,  through  the  tenth  road 

)      district. 
Whereas,  we  have  received  information,  that  from  your  neglect. 


'-*i«flLr. 
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tlie  road  of  which  you  are  overseer,  is  now,  and  has,  for  some  time 
past,  been  in  bad  order,  and  out  of  repair  ;  you  are,  therefore,  hereby 
notified  and  required,  within  the  time  specified  by  law,  to  show  cause 
why  you  should  not  be  fined  for  your  neglect  of  duty. 

Witness  our  hands  and  official  signatures,  this  May  1,  1846. 

John  Kent,  ^ 

Charles  Smith,  >  Comers, 
Roger  Gates.      ) 

7.  When  any  road  may  be  a  district  line,  the  commissioners  of  each  district 
shall  meet  and  co-operate  in  appointing  overseers  on  such  roads,  and  where 
any  dispute  may  happen  relative  to  district  lines,  the  commissioners  of  each 
district  shall  cause  the  lines  to  be  plainly  marked  out  and  designated. 

9.  When  any  person  shall  hereafter  make  any  fence,  or  cut  any  tree,  or 
make  other  obstructions  in  or  across  any  public  road,  the  commissioners  may 
be  notified  of  the  obstructions,  if  the  same  do  not  come  under  their  knowledge, 
or  any  one  of  them,  (and  unless  removed  in  two  days,)  such  persons  shall,  for 
every  such  offence,  pay  a  fine  not  exceeding  twenty  dollars,  to  be  recovered, 
by  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace,  to  be  applied 
as  is  herein  directed ;  and  it  shall  be  the  duty  of  the  overseer  of  the  road  forth- 
with to  cause  the  said  obstructions  to  be  removed. 

Notice. 

STATE  OF  GEORGIA,  ) 

Houston  County.       ^  To  Thomas  SurUy, 

Whereas,  I  have  received  information^  that  you  have  formed  an 
obstruction  in  the  road  leading  from  Perry  to  Traveler's  Rest,  through 
the  tenth  road  district,  by  erecting  a  fence  across  said  road ;  you  are, 
therefore,  hereby  commanded  to  remove  said  obstruction  within  two 
days  next  ensuing  this  date,  or  you  will  be  dealt  with  as  the  law 
directs.  * 

Given  under  my  hand  and  official  signature,  this  May  1,  1846. 

John  Kent,  Corner, 

Notice  to  the  Overseer. 
STATE  OF  GEORGIA,  ■^  Xo  John  Doe,  overseer  of  the  road  leading  from 
Houston  County.       >      Perry  to  Traveler's  Rest,  through  the  tenth  road 

)  district. 
Whereas,!  have  received  information,  that  Thomas  Surley  has  formed 
an  obstruction  in  the  road,  over  which  you  are  overseer,  by  erecting 
a  fence  across  said  road.  And  whereas,  said  Thomas  Surley  has 
been  notified  to  remove  said  obstruction,  which  he  fails  and  neglects 
to  do  :  you  are,  therefore,  hereby  required  and  commanded,  forthwith, 
to  collect  such  number  of  hands  on  your  list  of  hands,  as  may  be  suffi- 
cient, and  remove  said  obstruction. 

Given  under  my  hand  and  official  signature,  this  May  4,  1846. 

John  Kent,  Com^r. 

10.  All  overseers  are  hereby  authorised  to  make  use  of  any  timbers,  for  the 
use  of  the  road,  upon  which  they  may  be  required  to  work  except  board  and 
shingle  timbers. 

11.  When  it  shall  be  necessary  to  have  bridges  over  any  water-course 
which  divides  one  county  from  another,  the  inferior  court  of  each  county 
shall  join  in  appointing  commissioners  for  the  building  of,  and  keeping  in  re- 
pair the  same,  and  the  expenses  thereof  shall  be  defrayed  by  both  counties  in 
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proportion  to  the  amount  of  the  general  tax  of  each,  to  be  estimated  by  the 
digest  of  the  general  tax,  taken  next  before  such  contract. 

14.  In  all  cases  where  the  justices  of  the  inferior  courts  have  appointed  or 
may  hereafter  appoint  commissioners  in  their  respective  districts,  according 
to  the  provisions  of  this  act,  and  the  commissioners  so  appointed  shall  at  any 
time  within  twelve  months  after  their  appointment,  neglect  or  refuse  to  dis- 
charge the  duties  required  by  this  act,  and  sufficient  proof  thereof  being  made 
to  the  inferior  court,  they  shall  be  fined  in  a  sum  not  exceeding  sixty  dollars, 
for  every  such  refusal  or  neglect  of  duty ;  which  fines  when  collected,  shall 
be  by  the  inferior  court  appropriated  to  the  building  and  keeping  in  repair  the 
public  bridges  within  the  county. 

15.  When  any  of  the  commissioners  as  aforesaid  shall  resign,  the  justices 
of  the  inferior  court,  or  a  majority  of  them,  shall,  in  term  time  or  vacation, 
appoint  other  fit  and  proper  person  or  persons,  in  their  stead,  who  shall  be 
subject  to  the  like  services  and  penalties  as  pointed  out  by  this  act,  and  shall 
also  continue  to  discharge  the  duties  required  of  them,  for  the  term  of  one 
year  from  the  date  of  their  appointment,  and  until  they  shall  signify  their 
resignation  to  the  justices  of  the  inferior  court. 

16.  In  case  where  any  vacancy  may  happen  by  death,  removal,  or  other 
disability,  the  justices  of  the  inferior  court,  or  a  majority  of  them,  shall  pro- 
ceed to  fill  such  vacancy,  either  in  term  time  or  vacation,  and  the  peirsoii 
so  appointed  shall  be  subject  to  the  like  duties  and  penalties  as  all  other  com- 
missioners are,  appointed  by  virtue  of  this  act. 

17.  The  commissioners  so  appointed,  or  a  majority  of  them,  shall  hear  and 
deterniine  on  all  cases  of  default,  for  neglect  of  duty  required  by  this  act; 
Provided  such  hearing  and  determining  shall  be  within  thirty  days  after  such 
default:  Provided  the  party  in  default  shall  have  ten  days'  notice  in  writing 
from  the  overseer,  to  be  left  at  his  usual  place  of  residence,  of  the  time  and 
place  of  hearing  and  determining  such  default. 

18.  All  moneys  collected  by  virtue  of  this  act,  except  such  as  are  other- 
wise provided  for,  shall  be  by  the  commissioners  aforesaid  paid  into  the  hands 
of  the  Clerk  of  the  inferior  court,  to  be  applied  to  the  repairing  the  public 
bridges  and  causeways. 

19.  In  all  cases  where  commissioners  have  been  or  may  hereafter  be  ap- 
pointed for  the  purpose  of  reviewing  any  new  road  intended  to  be  laid  out, 
and  shall  report  to  the  inferior  court  the  propriety  of  opening  the  same,  the 
said  court  may,  if  they  or  a  majority  of  them  deem  it  advisable,  pass  an  order 
for  opening  such  road. 

20.  In  case  any  commissioner  or  commissioners,  appointed  by  virtue  of  this 
act,  shall  neglect  or  refuse  to  discharge  the  duties  required  of  them,  as  point- 
ed out  by  this  act,  and  information  thereof  being  lodged  with  the  justices  of 
the  inferior  court  by  any  person,  it  shall  be  the  duty  of  said  court  to  notify 
such  commissioner  or  commissioners  of  such  information,  and  unless  excuse 
be  offered  to  the  satisfaction  of  the  justices  of  said  court,  or  a  majority  of 
them,  within  thirty  days  after  such  notice  being  given,  they  shall  direct  the 
clerk  to  issue  execution  against  ai\y  such  delinquent  commissioner  or  commis- 
sioners, for  the  sum  for  which  he  had  laid  himself  or  themselves  liable,  as  pointed 
out  by  this  act,  directed  to  any  constable  in  the  district  where  such  commis- 
sioner may  reside,  for  the  collection  of  said  fine,  and  to  return  the  same  at  the 
next  term  of  the  said  court,  for  which  services  the  constable  collecting  and  re- 
turning the  same,  shall  receive  from  the  justices  of  the  inferior  court  the  usual 
fees  out  of  the  money  so  collected.' 

21.  From  and  after  the  first  day  of  June  next,  it  shall  be  the  duty  of  all 
overseers  of  roads,  leading  from  the  court-house  of  their  respective  counties 
within  this  state,  in  addition  to  the  duties  herein  required,  to  measure  all  that 
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part  of  the  road  to  which  they  may  be  appointed  overseers,  commencing  at  the 
said  court-houses,  and  at  the  end  of  each  mile  to  set  up  a  post  or  mark  on  some 
conspicuous  place,  which  shall  designate  the  number  of  miles  from  thence  to 
the  court-house  as  aforesaid. 

22.  Where  it  shall  so  happen,  that  in  measuring  from  the  court-house  as 
aforesaid,  to  the  end  of  the  district  to  which  they  are  appointed  overseer,  and 
the  distance  shall  not  be  an  equal  number  of  miles,  the  overseer  of  the  same 
road  in  the  next  adjoining  district  shall  be  compelled  to  commence  at  the  last 
mile-post  in  the  district  thus  measured,  unless  such  district  shall  end  at  some 
county  line  ;  then,  and  in  that  case,  the  overseer  of  such  district  shall,  by  some 
post  or  mark,  designate  the  distance  from  such  county  line  to  the  court-house 
of  their  respective  counties  as  aforesaid. 

23.  It  shall  be  the  duty  of  all  overseers  as  aforesaid,  at  the  fork  of  each 
public  road,  within  their  respective  districts,  to  place  or  post  up  in  some  con- 
spicuous place,  a  board  or  other  mark,  designating  on  the  same  the  most  pub- 
lic place  to  which  each  road  directs. 

24.  Every  public  road  leading  from  any  seaport,  or  other  town,  shall  be 
measured  from  thence  until  it  intersects  the  first  court-house  or  county  town. 

25.  When  any  public  road  as  aforesaid  shall  be  altered  so  as  to  make  it  ne- 
cessary to  remove  any  post,  it  is  hereby  made  the  duty  of  the  overseer  of  said 
road  to  remove  such  post,  or  set  up  others  in  such  manner  as  to  answer  the  pur- 
poses contemplated  by  this  act. 

26.  In  case  any  of  the  overseers  should  fail  or  omit  to  measure,  post  and 
mark  their  respective  roads,  as  contemplated  by  this  act,  or  omit  to  set  up 
sign-boards  as  above  contemplated,  he  shall  forfeit  and  pay  a  sum  not  exceed- 
ing twenty  dollars,  to  be  recovered  as  other  fines  before  recited  in  this  act, 
and  appropriated  to  the  same  purposes. 

27.  All  public  roads  shall  be  laid' out  the  nearest  and  best  way  to  the  place 
to  which  they  are  intended  ;  and  the  commissioners  of  roads  shall  in  all  cases 
designate  the  same  on  oath,  if  required  by  the  court. 

28.  If  any  person  or  persons  shall  remove  or  deface  the  said  posts,  boards, 
or  marks,  they  shall  forfeit  and  pay  a  sum  not  exceeding  thirty  dollars  for 
each  and  every  offence,  to  be  recovered  before  any  court  having  competent 
jurisdiction  of  the  same,  one  half  to  the  county,  and  the  other  half  to  the  in- 
former :  and  if  the  same  offence  should  be  committed  by  a  slave  or  slaves,  or 
any  free  person  or  persons  of  color,  he,  she,  or  they,  shall  receive,  on  convic- 
tion, not  exceeding  thirty-nine  lashes  on  his,  her,  or  their  bare  backs,  to  be  in- 
flicted by  the  order  of  any  justice  of  the  peace  of  the  district  where  the  of- 
fence was  committed. 

If  any  person  shall  willfully  or  maliciously  break,  deface,  destroy,  or  remove 
any  mile-stone  or  post,  or  any  guide-board,  erected  upon  any  public  road  or 
highway,  or  alter  any  mark  or  inscription  upon  any  such  mile-stone  or  post, 
or  guide-board,  such  person  so  offending  shall  be  indicted  for  a  misdemeanor, 
and  on  conviction  shall  be  punished  by  a  fine  not  exceeding  fifty  dollars,  or  im- 
prisonment in  the  common  jail  not  exceeding  thirty  days. — Prin.  Dig.  653. 

29.  The  justices  of  the  inferior  courts  of  each  county  in  this  State,  or  a  ma- 
jority of  them,  shall  have  power  and  authority  to  hear  and  determine  on  all 
matters  which  may  come  before  them  relative  to  roads,  brido;es,  &c.,  as  are 
authorised  by  law,  either  in  term  time,  or  while  sitting  for  ordinary  purposes, 
or  at  any  special  meeting  held  for  that  purpose. 

30.  This  act  shall  not  be  so  construed  as  to  cause  the  justices  of  the  inferior 
courts  to  lay  out  and  designate  again  those  districts  which  have  heretofore  been 
laid  out  and  designated,  according  to  the  requisitions  of  this  act. 

31.  The  commissioners  so  appointed  shall  keep  a  book,  and  enter  down  m 
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writing  all  fines  which  may  arise  from  default,  and  return  the  same  annually  to 
the  inferior  court,  in  order  to  show  the  amount  of  fines,  if  any,  collected ;  and 
in  failing  to  comply  with  the  requisitions  as  are  herein  stated,  to  be  subject  to 
a  fine  not  exceeding  one  hundred  dollars  imposed  by  the  court,  collected  as 
other  fines,  and  paid  over  to  the  clerk  of  the  inferior  courts  for  county  purposes. 
32.  The  following  counties,  to  wit :  Richmond,  Burke,  Chatham,  Bryan, 
Mcintosh,  Glynn,  Camden,  Liberty  and  Effingham,  shall  be,  and  they  are 
hereby  declared  to  be  excepted  from  the  operations  of  this  act. 

34.  The  second  section  of  an  Act,  entitled  "  An  Act  to  empower  the  infe- 
rior courts  of  the  several  counties  in  this  State,  to  order  the  laying  out  of  pub- 
lic roads,  and  to  order  the  building  and  keeping  in  repair  the  public  bridges, 
passed  the  4th  day  of  December,  1799,"  be,  and  the  same  is  hereby  declared 
in  full  force  and  effect,  where  the  same  is  not  repugnant  to  any  of  the  provi- 
sions of  this  act. 

35.  All  road  laws  heretofore  passed,  from  the  16th  of  December,  1811, 
which  militate  against  this  law,  be  and  the  same  are  hereby  repealed. — Act  of 
1818  ;  Prin.  Dig.  735. 

3.  The  ferriage  or  toll  on  the  description  of  carriages  called  and  known  as 
Jersey  wagons,  when  they  are  used  as  carriages  of  burthen,  shall  be  at  these 
(Carter^s  ferry  on  the  Atatamaha  river,  and  at  Berry-hill  Bluff,)  and  all  other 
ferries,  bridges,  or  turnpike-gates  within  this  State,  where  the  toll  or  ferriage 
on  such  carriages  is  not" particularly  defined  by  law,  the  same  that  is  established 
at  such  ferry  or  turnpike-gate  to  be  collected  on  carts. — Act  of  1820  ;  Frin. 
Dig.  741. 

From  and  after  the  passing  of  this  Act,  all  persons  who  are  regularly  em- 
ployed as  ferrymen  liable  to  perform  militia  duty  shall,  for  and  during  the  pe- 
riod they  are  employed  as  aforesaid,  be  exempt  from  militia  duty  in  times  of 
peace. — Act  of  1825  ;  Prin.  Dig.  741. 

1.  From  and  immediately  after  the  passage  of  this  Act,  when  any  person 
liable  to  do  road  duty  in  this  State,  shall  make  application  to  the  commission- 
ers of  the  roads  in  this  State  for  a  proportion  of  road  for  himself  and  hands  to 
work  on  and  keep  in  repair,  it  shall  be  the  duty  of  said  commissioners,  or  a 
majority  of  them,  in  each  captain's  district,  to  meet  on  such  application,  and  to 
parcel  off  and  lay  out  to  each  applicant  and  his  hands  liable  to  work  as  afore- 
said, some  equal  and  just  portion  of  said  road  as  to  the  said  commissioners 
may  seem  reasonable  and  proper  ;  and  the  said  portion  of  road  so  laid  out  to 
such  person  shall  be  increased  or  diminished  as  the  said  applicant's  hands  shall 
increase  or  diminish. 

2.  The  said  person  or  persons  so  receiving  any  portion  of  road  as  aforesaid, 
shall  make  an  annual  report  to  the  commissioners  of  the  number  of  his  hands- 
liable  to  work ;  and  after  such  applicant  shall  receive,  w^ork  on,  and  put  in 
good  repair  said  portion  of  road  so  assigned  to  him  by  the  commissioners  as 
aforesaid,  then  such  applicant  and  hands  shall  not  be  transferred  to  any  other 
part  of  the  road  without  his  consent ;  and  in  case  any  person  shall  neglect 
to  keep  in  good  repair  such  portion  of  road  as  may  be  laid  out  to  him  as  afore- 
said, he  shall  be  liable  to  all  the  penalties  and  forfeitures  to  which  commis- 
sioners of  roads  are  now  liable,  for  neglect  of  duty,  and  shall  be  proceeded 
against  in  like  manner  ;  Provided  nevertheless,  that  if  the  commissioners  and 
applicants  should  not  agree  on  the  portion  of  road  to  be  laid  off  to  him,  then 
the  said  applicant  shall  remain  and  work  in  common  with  other  hands  in  the 
district  in  which  they  belong,  according  to  the  road  laws  now  of  force  in  this 
State.— ^c^  of  1826  ;  Prin.  Dig.  741. 
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1.  From  and  after  the  passage  of  this  act,  the  inferior  courts  of  the  several 
counties  in  this  State  are  hereby  authorised  and  empowered,  on  application, 
(whenever  in  their  opinion  it  shall  seem  reasonable  and  just,)  to  grant  settlement- 
roads  or  private  ways  to  individuals  to  go  from  and  return  to  his,  her  or  their 
farm  or  place  of  residence. 

2.  Whenever  application  is  made  to  the  inferior  court  by  any  individual  for 
a  read  or  way,  as  aforesaid,  it  shall  be  the  duty  of  said  court  to  appoint  three 
disinterested  men  in  the  district  where  the  applicant  wishes  the  road  or  w^ay  to 
run,  whose  duty  it  shall  be  to  go  and  mark  out  a  suitable  road  or  way,  having 
due  regard  to  the  least  possible  injury  to  the  land  through  which  said  road  or 
way  is  intended  to  be  run,  and  return  to  the  next  inferior  court  for  county  pur- 
poses the  situation  and  nature  of  the  case. 

3.  When  said  return  is  made,  it  shall  be  the  duty  of  said  court  to  grant  such 
order  to  the  applicant  as  they  may  think  proper,  so  as  to  allow  to  him,  her,  or 
them  a  way  to  pass  out  and  in  from  and  to  his  or  their  farm  or  place  of  resi- 
dence. 

4.  If  any  person  or  persons  shall  violate  the  provisions  of  this  act  by  obstruct- 
ing in  any  manner  any  road  or  way  marked  out,  as  hereinbefore  directed,  he, 
she  or  they  shall  be  subject  to  indictment  and  fine  in  the  superior  court  of  the 
county,  in  a  sum  not  less  than  one  dollar  per  day  for  each  day  such  obstruction 
shall  continue  in  said  road. — Act  o/'1834  ;  Prin.  Dig.  742. 

1.  That  any  person  or  persons  resident  in  any  district  where  such  road  or 
roads  (^public  roads)  and  bridge  or  bridges  may  become  impassable  by  any 
means  may  (call)  upon  the  overseer  or  commissioners  of  said  district,  whose 
duty  it  shall  be  to  call  out  as  many  hands  as  he  may  think  proper  to  repair  the 
same,  within  three  days  after  receiving  such  information. 

2.  That  it  shall  be  the  duty  of  the  hands  so  summoned,  to  attend  and  per- 
form the  duty  required  of  them,  and  in  case  of  their  neglect  of  said  duty,  they 
shall  become  subject  to  the  penalties  now  in  force  against  hands  for  neglect  of 
said  duty. 

3.  That  the  said  overseer  shall  take  notice  of  the  time  such  hands  work, 
and  shall  excuse  them  from  the  performance  of  road  duty  at  the  time  the  other 
hands  are  required  to  work  on  the  road,  a  number  of  days  equal  to  the  time 
they  have  work  on  the  road,  under  this  act. — Act  of  1839  ;  pamp.  p.  208, 


1.  That  it  shall  be  the  duty  of  all  railroad  companies  which  now  are  or  may 
hereafter  be  incorporated,  as  well  as  all  railroad  and  banking  companies  which 
now  are  or  may  hereafter  be  incorporated,  to  put  and  keep  in  good  traveling 
order  and  repair  the  public  roads,  at  such  point  or  points  where  the  same  may 
be  crossed  by  their  respective  railroads  ;  and  whenever  any  public  road  shall 
be  obstructed  at  the  point  before  mentioned  by  any  railroad,  as  contemplated 
in  this  act,  or  the  same  shall  be  neglected  to  be  kept  in  good  traveling  order 
and  repair  at  the  before-mentioned  points,  it  shall  be  the  duty  of  the  road  com- 
missioners, or  a  majority  of  them,  residing  in  the  district  where  the  cause  of 
complaint  may  arise,  to  notify  the  president  of  the  company,  in  writing,  to  cause 
the  public  road  or  roads  to  be  worked  on  at  the  points  before  mentioned,  remov- 
ing therefrom  all  obstructions  at  those  points,  and  putting  them  in  good  travel- 
ing order. 

Notice, 

STATE  OF  GEORGIA,  )      To  John  Doe,  president   of  the  Monroe  Rail- 
Bibb  County.  ^  road    and  Banking   Company — You   are  hereby 
notified,  that  at  Howard^s  store,  in  said  counts,  where  the  railroad  of 
which   you  are  the  president,  crosses  the  puiblie  road  leading  from 
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Macon  to  Forsyth,  an  obstruction  is  formed  in  said  public  road,  by  said 

railroad,  at  said  place,  so    as  to    prevent  persons  from  conveniently 

passing;  you  are,  therefore,  hereby  required  to  remove  said  obstruction, 

and  place  and  keep  said  public  road,  at  said  place,  in  good  traveling 

order,  v/ithin  thirty  days  next  ensuing  this  date,  or  we  shall  proceed,   ■  t 

according  to  the  statute,  in  such  case  made  and  provided. 

Given  under  our  hands  and  official  signatures,  this  May  1,  1846. 

John  Kent,  ^ 

Charles  Smith,  >  Comers. 
Roger  Wall.       ) 

2.  That  whenever  any  obstructions  at  the  points  hereinbefore  specified,  or 
neglect  to  remove  the  same  by  the  proper  company  shall  come  to  the  know- 
ledge of  the  commissioners  aforesaid,  or  any  one  of  them  ;  or  whenever  one  or 
more  of  said  commissioners  may  be  notified  by  any  citizen  of  the  existence  of 
any  such  obstruction,  or  neglect  to  remove  the  same,  it  shall  be  the. duty  of  said 
commissioners  forthwith  to  notify  the  president,  as  aforesaid,  to  cause  such  ob- 
structions to  be  removed,  and  to  put  the  public  road,  at  the  points  herein  con- 
tained, in  good  traveling  order,  within  thirty  days  from  the  date  of  such  notice  ; 
and  in  case  such  president  of  the  company  complained  of  shall  not  remove  said 
obstructions,  and  cause  the  public  road  to  be  put  in  good  order,  at  the  points 
herein  contemplated,  then  it  shall  be  the  duty  of  the  commissioners  aforesaid 
to  cause  the  same  to  be  done  by  the  overseer  of  the  public  road  liable  to  work 
on  that  part  of  the  road" where  such  obstructions  may  exist;  and  said  overseer, 
within  five  days  after  he  shall  have  removed  said  obstruction,  shall  report, 
under  oath,  to  the  proper  commissioners  the  amount  and  value  of  the  labor 
employed  by  him  in  removing  such  obstructions  and  putting  the  public  road  in 
good  order  at  the  contemplated  points  ;  whereupon  said  commissioners  shall 
issue  execution  under  their  hands  and  seals,  directed  to  any  lawful  constable 
(if  the  amount  does  not  exceed  thirty  dollars,)  or  to  any  lawful  sheriflT,  (if  the 
amount  exceeds  thirty  dollars,)  to  be  by  him  levied  on,  and  collected  out  of  any 
property  of  such  defaulting  railroad  company,  the  same  to  be  advertised  and 
sold  under  the  laws  regulating  constables'  and  sheriffs'  sales ;  which  money 
when  collected  shall  be  paid  over  to  the  commissioners  aforesaid,  and  by  them 
applied  to  the  payment  for  removing"  said  obstructions,  and  putting  said  road  in 
good  order:  Provided,  that  said  president  of  such  defaulting  railroad  company 
may  stay  execution  for  twenty  days  by  making  affidavit  before  any  one  of  said 
commissioners  to  such  facts  as  do,  in  his  opinion,  constitute  a  good  excuse  and 
defence,  which  excuse  and  defence  shall  be  heard  and  decided  upon  on  a  day 
to  be  mentioned  by  the  commissioners,  not  exceeding  ten  days  from  the  time 
such  affidavit  may  be  made,  and  on  hearing  the  excuse  and  defence,  the  com- 
missioners shall  make  such  final  order  in  the  premises  as' to  them  may  seem 
proper  and  just. — Act  of  1838  ;   pamp.  p.  216. 

Notice. 
STATE  OF  GEORGIA,  ^  To  Richard  Roe,  overseer  of  the   public   road, 
Bibb  County.  C      through  the  twelfth  road  district,  leading  from 

)  Macon  to  Forsyth, 
Whereas,  information  has  been  given  me,  that  the  railroad  has 
caused  an  obstruction  in  that  part  of  the  public  road  of  which  you  are 
overseer,  where  the  railroad  crosses  the  public  road,  at  Howard^ s  store, 
for  \yhich  cause  said  public  road  cannot  be  conveniently  passed  at  said 
place.  And  whereas,  notice  has  been  given  the  president  of  said  rail- 
road, to  remove  said  obstruction,  which  he  neglects  and  fails  to  do— 
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you  are,  therefore,  hereby  required  to  call  out  as  many  hands,  under 
your  order,  as  you  may  deem  necessary  for  that  purpose,  and  remove 
said  obstruction^  and  put  said  road,  at  said  place,  in  good  traveling- 
condition.  You  are  also  required,  vi^ithin  five  days  after  the  perform- 
ance of  the  duty  herein  required  of  you,  to  report  to  me,  under  oath, 
the  amount  and  value  of  the  labor  employed  by  you,  in  removing  said 
obstruction,  and  putting  the  public  road  in  good  order,  at  the  desig- 
nated place. 

Witness  my  hand  and  official  signature,  this  June  1,  1846. 

John  Kent,  Comh, 

Overseer^s  B^eport, 
STATE  OF  GEORGIA,  ^  ^0  John  Kent,  Esq.,  one  of  the  commissioners  of  the 
Bihh  County.         ^     public  roads,  in  and  for  the  twelfth  road  district. 

In  obedience  to  your  order,  of  the  first  instant,  I  proceeded  to  as- 
semble a  sufficient  number  of  road-hands,  subject  to  my  order,  and 
removed  the  o65^n^c^^o7^  occasioned  by  the  railroad,  at  Hoioard^s  store, 
the  place  at  which  said  railroad  crosses  the  public  road,  and  put  said 
public  road  in  good  traveling  order.  I  was  employed  in  this  service 
three  days,  with  ten  hands,  and  estimate  the  cost  and  value  of  said 
work  at  thirty  dollars. 

Personally  appeared  before  me,  Richard  Roe,  who  being  sworn, 
deposeth  and  saith,  that  the  facts  stated  in  the  foregoing  report  are 
just  and  true,  to  the  best  of  his  kjiowledge  and  belief. 

Sworn  to  and  subscribed,       ) 
before  me,  this  JMwe  12,  1846.    >  RICHARD  ROE,  Ormm-. 

Samuel  Rush,  J.  P.  ) 

Presidenfs  Affidavit, 
STATE  OF  GEORGIA,  ^      j^  person  appeared  before  me,  John  Doe,  pre- 
Bibb  County.  ^  sident  of  the  Monroe  Railroad  and  Banking  Com- 

pany,  who  being  duly  sworn,  deposeth  and  saith,  that  the  reason  he 
did  not  remove  the  obstruction  occasioned  by  the  railroad  in  the  public 
road,  at  Howard^s  store,  was  because  (here  state  the  excuse,  or  defence.) 

Sworn  to  and  subscribed,        ■\ 
before  me,  this  June  13,  1846.  (  JOHN  DOE,  President,  fyc. 

Samuel  Rush,  J.  P.  ^ 

1.  That  if  any  person  or  persons  shall  intrude  upon  any  railroad  in  this 
State,  constructed  by  any  chartered  company,  or  any  part  thereof,  contrary  to 
the  will  of  the  company  owning  said  road,  the  person  or  persons  so  intruding, 
shall  and  may  be  indicted  as  for  a  misdemeanor,  and  upon  conviction,  fined  or 
imprisoned,  or  both,  at  the  discretion  of  the  court. 

2.  That  if  any  person  shall  willfully  and  maliciously  destroy,  or  in  any  man- 
ner hurt,  damage,  injure  or  obstruct,  or  shall  willfully  and  maliciously  cause, 
or  aid  and  assist,  or  counsel,  or  advise  any  other  person  or  persons,  to  destroy, 
or  in  any  manner  to  hurt,  damage,  or  injure,  or  obstruct  anj'^  such  railroad,  or 
any  branch  thereof,  or  any  bridge  connected  therewith,  or  any  vehicle,  edifice, 
right  or  privilege  granted  by  charter  and  constructed  for  use  under  authority 
thereof,  or  if  any  unauthorised  person  or  persons  shall  turn,  move,  or  in  any 
manner  interfere  or  meddle  with  any  gate,  switch,  sideling,  or  other  appurte- 
nance to  any  such  railroad,  such  person  or  persons  so  offending,  shall  and  may 
be  indicted,  and  on  conviction,  shall  be  imprisoned  at  hard  labor  in  the  peni- 
tentiary, for  a  term  of  years,  not  less  than  four,  nor  longer  than  eight,  and  shall 
further  be  liable  for  all  civil  damages  occasioned  by  any  such  act :  and  if  death 
to  any  passenger  or  other  person  on  said  railroad  shall  ensue,  from  any  such 
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act,  such  act  or  offence  shall  be  deemed  and  held  to  be  murder,  and  shall  be 
punished  accordingly. — Act  of  1837 ;  pamp.  p.  203. 

1.  That  from  and  after  the  passage  of  this  act,  that  any  person  whose  stock 
has  been  killed  or  wounded  by  the  engines  or  cars  of  any  of  the  railroad  com- 
panies of  this  State,  may  get  two  of  his  neighbors  to  view  and  value  the  same  ; 
and  the  oaths  of  the  owner  and  the  neighbors  aforesaid,  shall  be  taken  in  evi- 
dence on  the  trial,  as  hereinafter  provided  for. 

2.  That  upon  refusal  by  any  railroad  company,  to  pay  to  the  complainant  the 
damages  so  assessed  as  aforesaid,  the  party  aggrieved  may  bring  his  suit  against 
the  company,  in  the  proper  court,  in  the  county  where  the  president  of  the  rail- 
road company  resides,  and  in  a  justices  court,  if  the  damages  assessed  are 
under  thirty  dollars  ;  and  upon  the  trial  of  the  case  or  cases  so  brought,  it 
shall  and  may  be  lawful  for  the  plaintiff  to  use  in  evidence,  the  award  of  the 
jury  summoned  to  assess  the  damages  ;  and  upon  recovery  against  the  com- 
pany, he  or  she  shall  be  entitled  to  execution  as  in  cases  of  debt. 

3.  That  whenever  any  railroad  company  shall  neglect  to  nominate  a  per- 
son, on  its  part,  to  assess  damages  sustained  by  reason  of  the  use,  by  the  com- 
pany, of  the  land,  lumber,  or  materials  of  any  person,  the  inferior  court  of  the 
county  in  which  such  land,  lumber,  or  materials  may  be,  or  any  three  of  the 
justices  of  said  court  shall  appoint  a  disinterested  freeholder  of  the  county,  on 
the  part  of  the  company,  to  assess  the  damages,  in  concert  with  the  persons 
nominated  by  the  party  injured,  and  by  the  court,  according  to  the  existing 
laws  :  Providedy  said*  company  shall  neglect  to  nominate  a  person  on  its  part 
for  the  period  of  ten  days  after  the  appointment  by  the  person  injured,  and 
notice  thereof  to  the  company. 

4.  That  the  persons  appointed  shall  meet  for  the  purpose  of  assessing  the 
damages,  at  such  time  as  the  person  appointed  on  behalf  of  the  court,  shall 
direct ;  and  the  award  of  said  persons,  or  any  two  of  them,  shall  be  sufficient 
to  determine  the  damages  sustained,  from  which  an  appeal  may  be  taken  in 
manner  directed  by  the  fifteenth  section  of  the  act  approved  on  the  14th  day 
December,  1835,  in  relation  to  the  central  railroad  and  canal  company. — Act 
of  1843  ;  pamp.  p.  145. 
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SLAVES  AND  FREE  PERSONS  OF  COLOR. 

Whereas,  from  the  increasing  number  of  slaves  in  this  province,  it  is  neces- 
sary as  well  to  make  proper  regulations  for  the  future  ordering  and  governing 
such  slaves,  and  to  ascertain  and  prescribe  the  punishment  of  crimes  by  them 
committed,  as  to  settle  and  limit,  by  positive  laws,  the  extent  of  the  power  of 
the  owners  of  such  slaves  over  them,  so  that  they  may  be  kept  in  due  subjec- 
tion and  obedience,  and  owners  or  persons  having  the  care  and  management  of 
such  slaves,  may  be  restrained  from  exercising  unnecessary  vigor  or  wanton 
cruelty  over  them : 
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1.  Therefore  he  it  enacted^  That  all  negroes,  Indians,  mulattoes,  or  mustizoes, 
who  now  are,  or  hereafter  shall  be,  in  this  province,  (free  Indians,  in  amity 
with  this  government,  and  negroes,  mulattoes,  or  mustizoes,  who  now  are  or 
hereafter  shall  become  free,  excepted,)  and  all  their  issue  and  offspring  born,  or 
to  be  born,  shall  be,  and  they  are  hereby  declared  to  be,  and  remain  forever 
hereafter  absolute  slaves,  and  shall  follow  the  condition  of  the  mother,  and  shall 
be  taken  and  deemed  in  law  to  be  chattels  personal  in  the  hands  of  their  re- 
spective owners  or  possessors,  and  their  executors,  administrators,  and  assigns, 
to  all  intents  and  purposes  whatsoever.  Provided  always^  that  if  any  person  or 
persons  whatsoever ^  on  behalf  of  any  negro,  Indian,  mulatto,  or  mustizo,  do  ap- 
ply to  the  chief  justice  or  justices  of  his  majesty'' s  general  court,  by  petition, 
either  during  the  sitting  of  said  court,  or  before  the  chief  justice  or  any  of  the 
justices  of  the  same  court,  at  any  time  in  the  vacation,  the  said  chief  justice,  or 
any  of  the  said  justices,  shall  be,  and  he  and  they  is  and  are  hereby  empowered 
to  admit  any  such  person,  so  applying,  to  be  guardian  for  any  negro,  Indian, 
mulatto  or  mustizo,  claiming  his  or  her  freedom,  and  such  guardian  shall  be 
enabled,  entitled,  and  capable  in  law,  to  bring  an  action  of  trespass,  in  the  na- 
ture of  ravishment  of  ward,  against  any  person  or  persons  who  shall  claim  pro- 
perty in,  or  shall  be  in  possession  of  any  such  negro,  Indian,  mulatto  or  mustizo  ; 
and  the  defendant  or  defendants  shall  and  may  plead  the  general  issue  on  such 
action  brought,  and  the  special  matter  may  and  shall  be  given  in  evidence,  and 
upon  general"  or  special  verdict  found j  judgment  shall  be  given  according  to  the 
very  right  of  the  cause,  without  having  any  regard  to  any  defect  in  the  proceed- 
ings, either  in  form  or  substance,  and  if  judgment  shall  be  given  for  the  plain- 
tiff, a  special  entry  shall  be  made,  declaring  that  the  ward  of  the  plaintiff  is  free, 
and  the  jury  shall  assess  damages  which  the  plaintiff's  t6*ar(i  hath  sustained ; 
and  the  court  shall  give  judgment  and  award  execution  against  the  defendant 
for  such  damages,  with  full  costs  of  suit ;  but  in  case  judgment  shall  be  given 
for  the  defendant,  the  said  court  is  hereby  fully  empowered  to  inflict  such  cor- 
poral punishment,  not  extending  to  life  or  limb,  on  the  ward  of  the  plaintiff,  as 
they  in  their  discretion  shall  think  fit :  Provided  always,  that  in  any  action  or 
suit  to  be  brought  in  pursuance  of  the  direction  of  this  act,  the  burden  of  the 
proof  shall  lie  on  the  plaintiff,  and  it  shall  always  be  presumed  that  every  ne- 
gro, Indian,  mulatto  or  mustizo,  (except  as  before  excepted,)  is  a  slave,  unless 
the  contrary  can  be  made  appear. 

2.  In  every  action  or  suit  to  be  brought  by  any  such  guardian  as  aforesaid, 
appointed  pursuant  to  the  direction  of  this  act,  the  defendant  shall  enter  into  a 
recognizance,  with  one  or  more  sufficient  sureties  to  the  plaintiff,  in  such  sum 
as  the  said  general  court  shall  direct,  with  the  condition  that  he  shall  produce 
the  ward  of  the  plaintiff  at  all  times  when  required  by  the  court,  unless  such 
defendant  shall  prove  upon  oath  to  the  satisfaction  of  the  said  court,  his  inability 
to  produce  such  ward,  and  that  whilst  such  action  or  suit  shall  be  depending  and 
undetermined,  the  ward  of  the  plaintiff  shall  not  be  abused  or  misused. 

1.  That  it  shall  and  may  be  lawful  for  any  justice  of  the  inferior  court 
of  any  county  of  this  State,  upon  the  complaint  of  any  free  person  of  color,  that 
he,  she  or  they  are  fraudulently  and  illegally  held  in  slavery,  to  make  due  in- 
quiry into  all  the  circumstances  of  the  case  ;  and  if  upon  such  examination,  the 
justice  shall  be  satisfied  that  there  is  probable  ground  to  believe  that  such  com- 
plainant or  complainants  are  improperly  and  illegally  held  in  a  state  of  slavery, 
it  shall  be  his  duty  to  order  such  person  or  persons  into  the  custody  of  the 
sheriff  of  the  county,  until  the  pretended  owner  or  owners  shall  enter  into 
bonds,  with  good  security  for  double  the  value  of  such  person  or  persons  of 
color,  not  to  remove  or  attempt  to  remove  such  free  persons  of  color  from  the 
county  where  this  examination  is  held,  before  the  cause  is  finally  adjudicated, 
whereupon  it  shall  be  the  duty  of  the  sheriff  to  deliver  such  persons  of  color  to 
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such  pretended  owner ;  but  if  the  persons  claiming  to  be  the  owners  or  propri- 
etors of  such  person  or  persons  of  color,  fail  or  refuse  to  give  bond  and  security 
as  aforesaid,  the  sheriff  shall  retain  him,  her  or  them  in  his  possession. 

Petition, 

STATE  OF  GEORGIA,  ^  To  the  honorable  James  Skinner^  one  of  the  Jus- 
Homton  County.  ^  ^l^^g  ^^  ^j^^  Inferior  Court  of  said  county. 
The  petition  of  Samuel  Thompson^  a  free  person  of  color,  of  the  age 
of  twenty -five  years,  of  the  county  of  Houston^  by  his  prochein  ami, 
Charles  Smithy  respectfully  showeth  unto  your  honor,  that  he  is  free, 
having  been  horn  in  the  State  of  JYorth  Carolina,  of  a  free  mother ,  and 
never  having  been  reduced  to  a  state  of  slavery,  by  law.  And  )^our 
petitioner  avers,  that  James  Jones,  of  said  county  of  Houston,  fraudu- 
lently and  illegally,  has  reduced  your  petitioner  to,  and  now  holds 
him  in  a  state  of  slavery,  in  said  county,  contrary  to  the  laws  of  said 
State  :  wherefore,  your  petitioner  prays  your  honor^  to  make  due  in- 
quiry into  all  the  circumstances  of  your  petitioner's  case,  and  to  restore 
to  your  petitioner  his  freedom  and  liberty,  of  which  he  has  been  so 
wrongfully  deprived,  as  aforesaid,  by  said  James  Jones,  and  as  in  duty 
bound,  your  petitioner  will  ever  pray,  &c.     This  May  1,  1846. 

Simon  Wake,  PetW^s  AtVy, 

Order, 

STATE  OF  GEORGIA   ■)  .         tt        •  1       • 

Houston  County.     '  ^  To  William  Havriston,  sheriff  of  said  county. 

Whereas,  I  have  received  information,  by  the  petition  of  Charles 
Smith,  prochein  ami  of  Samuel  Thompson,  of  said  county,  who  claims 
to  be  a  free  person  of  color,  that  he  is  now  held  in  a  state  of  slavery,  by 
James  Jones,  of  said  county,  contrary  to  law.  And  whereas,  after  due 
and  diligent  inquiry,  into  the  circumstances  of  the  case,  I  am  satisfied, 
that  there  is  probable  ground  to  believe,  that  said  Samuel  Thompson  is, 
improperly  and  illegally,  held  in  a  state  of  slavery,  by  said  James 
Jones:  therefore,  that  justice  may  be  done  in  the  premises,  you  are 
hereby  commanded  and  required,  to  take  into  your  custody,  the  person 
of  the  said  Samuel  Thompson,  and  him  safely  and  securely  keep,  until 
the  said  James  Jones  shall  enter  into  bond,  with  good  security,  payable 
to  his  excellency  the  governor  of  said  State,  in  the  sum  of  two  thousand 
dollars,  conditioned  not  to  remove,  nor  attempt  to  remove,  said  Samuel 
Thompson,  beyond  the  limits  of  the  county  of  Houston,  before  the  said 
cause  is  finally  adjudicated;  that  said  Jo^me^  Jone^  shall  produce  the 
said  Samuel  Thompson,  at  all  times,  when  he  may  be  lawfully  required 
so  to  do ;  and  that  during  the  pendency  of  said  cause,  said  Samuel 
Thompson  shall  not  be  abused,  nor  misused  ;  whereupon,  you  are  to  de- 
liver the  person  of  the  said  Samuel  Thompson,  to  the  said  James  Jones; 
but  should  the  said  James  Jones  refuse,  or  neglect,  to  execute  said  bond, 
you  are  required  to  retain  the  said  Samuel  Thompson  in  your  custody 
and  possession. 

Given  under  my  hand  and  official  signature,  in  Chambers,  this  May 
5,  1846.  James  Skinner,  J.  I.  C. 
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Bond  given  hy  the  Defendant, 

STATE  OF  GEORGIA,  i  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  James  Jones  J  as  principal,  Jokn  Doe  and  Richard 
Roe,  as  securities,  of  said  county,  are  held  and  firmly  bound  unto 
his  excellency  George  W.  Crawford,  governor  of  said  State,  for  the 
time  being,  and  his  successors  in  office,  in  the  just  and  full  sum  of 
two  thousand  dollars,  for  the  faithful  payment  of  which,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents  :  sealed  with  our  seals,  and  dated  this  May  5, 
1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  a  per- 
son of  color,  called  Samuel  Thompson,  now  in  the  possession  of  sciid  James 
JoneSy  and  whom  said  James  Jones  claims  as  his  slave,  has  made  com- 
plaint, by  his  prochein  ami,  Charles  Smith,  to  the  honorable  James 
Skinner,  one  of  the  justices  of  the  inferior  coyrt,  of  said  county,  claiming 
to  be  free  and  to  be  illegally  held  in  a  state  of  slavery  by  said  James 
Jones  :  now,  should  said  James  Jones,  well  and  truly,  not  remove,  nor 
attempt  to  remove,  said  Samuel  Thompson,  beyond  the  limits  of  Houston 
county,  before  the  question  of  freedom  shall  be  finally  and  fully  ad- 
judicated ;  and  produce  said  Samuel  Thompson,  at  all  times,  when  he 
may  be  lawfully  required  so  to  do  :  and  during  the  pendency  of  said 
cause,  said  James  Jones,  do  not  abuse,  nor  misuse,  said  Samuel  Thomp- 
son, then  this  obligation  to  be  null  and  void ;  else,  to  remain  in  full 
force  and  virtue. 

Tested  and  approved,  by  James  Jones.   [L.  S.] 

William  Harriston,  Sh'^ff,  John  Doe,  SecHy,  [L.  S.] 

Richard  B.0E,SecHy,  [L.  S.] 

2.  It  shall  be  the  duty  of  the  justice  of  the  inferior  court,  before  whom 
the  examination  is  had,  to  reduce  the  statement  to  writing,  and  to  return  the 
same  to  the  clerk  of  the  inferior  court  of  the  county,  who  shall  docket  the  case, 
stating  the  names  of  the  parties,  &c.,  which  shall  stand  for  trial  the  first  court 
after  the  same  is  docketed  unless  either  party  for  want  of  evidence  or  other 
sufficient  cause  should  move  to'  continue  the  cause,  which  may  be  done  for 
one  term  and  [no]  longer. — [The  clerk,  when  the  petition  is  handed  to  him,  for 
the  purpose  of  being  docketed,  should  copy  it,  and  the  copy  should  he  served 
on  the  defendant,  as  in  ordinary  cases. 1 

Answer, 

CHARLES  SMITH,      -j 

prochein  ami  of  /  .  r   r        i  r   i  r^  i^ 

SAMUEL  THOMPSON,  \  Question  of  freedom.     July  term,  1846. 

JAMES^JONES.^         J 

And  now,  at  this  term,  comes  the  defendant,  James  Jones,  by  his 
attorney,  William  Glass,  and  defends  the  wrong  and  injury,  when,  &c., 
and  saith,  that  he  did  not  reduce  the  said  Samuel  Thompson  to  a  state 
of  slavery  ;  nor  does  he  now  hold  him  in  a  state  of  slavery,  contrary 
to  law,  but  that  he  has  always,  lawfully,  been  and  now  is,  rightfully, 
a  slave,  and  never  was  free.  And  further  saith,  that  he  is  not  guilty, 
in  manner  and  form,  as  said  Charles  Smith  hath  thereof  complained, 
and  this  he  is  ready  to  verify,  &c.      William  Glass,  Defies  Att'^y, 

3.  The  INFERIOR  COURT  shall  cause  the  parties  to  make  up  an  issue  involv- 
ing the  complainant's  right  to  freedom ;  which  shall  be  submitted  to  a  jury,  as 
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in  other  cases ;  but  either  party  being  dissatisfied  with  the  verdict,  shall  be 
permitted  to  appeal  to  the  superior  court,  without  giving  bond  and  security, 
as  in  other  cases. 

Verdict  of  the  Petit  Jury. 

July  term,  1846.  We,  the  jury,  find  that  sufficient  proofs  have 
been  submitted  to  our  consideration,  to  require  us  to  find  in  favor  of 
the  plaintiff,  Richard  Trapp,  Foreman. 

Verdict  of  the  Special  Jury. 

October  term,  1846.  We,  the  special  jury,  find  that  sufficient  proofs 
have  been  submitted  to  our  consideration,  to  require  us  to  find  in  favor 
of  the  plaintiff.  John  A.  Ross,  Foreman. 

4.  Should  the  complainant,  upon  the  final  trial  of  the  case,  succeed  in  ob- 
taining a  verdict  in  his  favor,  the  court  shall  order  such  person  of  color  to  be 
set  at  liberty,  and  a  guardian  to  be  appointed,  as  is  now  regulated  by  law. — 
Act  of  1835  ;  Frin.  Dig.  809. 

Judgment. 
Whereupon,  it  is  considered  by  the  court,  that  the  said  Samuel 
Thompson  is  a  free  person  of  color,  and  entitled  to  all  the  rights  and 
privileges  of  a  free  person  of  color,  in  this  State ;  that  said  Samuel 
T/iompso7i  be  set  at  liberty,  from  the  state  of  slavery,  in  which  he  has 
been  illegally  held  by  James  Jones.  Judgment  signed,  this  October 
20,  1846.  Simon  Wake,  PetVs  Jitt'y. 

3.  And  for  the  better  keeping  slaves  in  due  order  and  subjection,  Be  it  fur- 
ther enacted^  That  no  person  whatsoever  shall  permit  or  suffer  any  slave  under 
his  or  their  care  or  management,  and  who  lives  or  is  employed  in  any  town  in 
this  province,  to  go  out  of  the  limits  of  the  said  town  or  towns,  or  any  such 
slave  who  lives  in  the  country,  to  go  out  of  the  plantation  to  which  such  slave 
belongs,  or  in  which  plantation  §uch  slave  is  usually  employed,  without  a 
ticket  signed  or  subscribed  by  the  master  or  other  person  having  the  care  or 
charge  of  such  slave,  or  by  some  other  person  by  his  or  their  order,  direction 
and  consent ;  and  every  slave  which  shall  be  found  out  of  any  town  in  this 
province,  if  such  slave  lives  or  is  usually  employed  there,  or  out  of  the  planta- 
tion to  which  such  slave  belongs,  or  in  which  such  slave  is  usually  employed, 
if  such  slave  lives  in  the  country,  without  a  ticket  as  aforesaid,  or  without  a 
white  person  in  his  or  her  company,  shall  be  punished  with  whipping  on  the 
bare  back,  not  exceeding  twenty  lashes. — [For  form  of  Ticket^  see  Patrol.'] 

4.  If  any  person  or  persons  shall  presume  to  give  a  ticket  or  license  to  any 
slave,  who  is  the  property  or  under  the  care  or  charge  of  another,  without  the 
consent  of  the  owner  or  other  person  having  the  charge  of  such  slave,  he,  she, 
or  they,  shall  forfeit  to  the  owner  a  sum  not  exceeding  five  pounds,  over  and 
above  the  damage  that  may  accrue  to  such  owner  by  the  absence  of  such 
slave. 

If  any  person  shall  give  a  ticket,  pass  or  license  to  any  slave,  who  is  the 
property,  or  under  the  care  and  control  of  another,  without  the  consent  of  the 
owner,  or  other  person  having  the  care  or  control  of  such  slave,  such  person 
so  offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  fined 
in  a  sum  not  exceeding  fifty  dollars. — Frin.  Dig.  657. 

5.  If  any  slave,  who  shall  be  out  of  the  house  or  plantation  where  such 
slave  doth  five,  or  is  usually  employed,  without  some  white  person  in  com- 
pany with  such  slave,  shall  refuse  to  submit  to  the  examination  of  any  white 
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person,  it  shall  be  lawful  for  any  such  white  person  to  pursue,  apprehend,  and 
moderately  correct  such  slave. 

6.  [Superseded  by  penal  laws.}   " ; 

Any  person  except  the  owner,  overseer,  or  employer  of  a  slave,  who  shall 
beat,  whip,  or  wound  such  slave ;  or  any  person  who  shall  beat,  whip,  -or 
wound  a  free  person  of  color,  without  sufficient  cause  or  provocation  being  first 
given  by  such  slave  or  free  person  of  color,  such  person  so  offending  may  be 
indicted  for  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  or 
imprisonment  in  the  common  jail  of  the  county,  or  both  at  the  discretion  of  the 
court ;  and  the  owner  of  such  slave,  or  guardian  of  such  free  person  of  color, 
may,  notwithstanding  such  conviction,  recover  in  a  civil  suit,  damages  for  the 
injury  done  to  such  slave  or  free  person  of  color. — Prin.  Dig.  656. 

7.  And  whereas^  the  frequent  meeting  and  assembling  of  slaves,  under  the 
pretence  of  feasting,  may  be  attended  with  dangerous  consequences :  Be  it 
further  enacted^  That  it  shall  and  may  be  lawful  for  every  justice  assigned  to 
keep  the  peace  in  this  province  wdthin  his  respective  parish,  upon  his  own 
knowledge  or  information  received,  either  to  go  in  person,  or  by  warrant  or 
warrants  directed  to  any  constable  or  other  person,  to  com.mand  to  their  assist- 
ance any  number  of  persons  as  they  shall  see  convenient  to  disperse  any  as- 
sembly or  meeting  of  slaves,  which  may  disturb  the  peace  or  endanger  the 
safety  of  his  majesty's  subjects:  and  every  slave  which  shall  be  found  and 
taken  at  any  such  meeting  as  aforesaid,  shall  and  may,  by  order  of  such  justice, 
immediately  be  corrected  without  trial,  by  receiving  on  the  bare  back  not  more 
than  twenty-five  stripes  with  a  whip,  switch,  or  cowskin ;  and  such  justice, 
constable,  or  person  as  aforesaid,  are  hereby  authorised  and  empowered  to 
search  all  suspected  places  for  arms,  ammunition,  or  stolen  goods,  and  to  ap- 
prehend and  secure  all  such  slaves  as  they  shall  suspect  to  be  guilty  of  any 
crimes  or  offences  whatsoever,  and  to  bring  them  to  speedy  trial  according  to 
the  direction  hereafter  given  by  this  act : — And  in  case  any  constable  or  other 
person  shall  refuse  to  obey  or  execute  any  of  the  warrants  or  precepts  of  such 
justices,  or  any  of  them,  within  their  several  parishes,  or  shall  refuse  to  assist 
the  said  justice,  or  constable,  or  any  of  them,  w^hen  commanded  and  required, 
such  person  and  persons  shall  forfeit  and  pay  for  every  such  offence  a  sum  not 
exceeding  five  pounds  sterling,  to  be  recovered  by  a  warrant  under  the  hand 
and  seal  of  any  other  justice  of  the  peace. 

8.  [Superseded;  see  sec.  1,  Act  of  1811 ;  Priri.  Dig.  7S9.] 

9.  As  soon  as  the  justices  and  jury  shall  be  assembled  as  aforesaid,  in  pur- 
suance of  the  direction  of  this  act,  the  said  jury  shall  take  the  following  oath: 
"  I,  A  B,  do  solemnly  swear,  in  the  presence  of  Almighty  God,  that  I  will 
truly  and  impartially  try  the  prisoner  or  prisoners  brought  upon  his,  her,  or 
their  trial,  and  a  true  verdict  give,  according  to  evidence,  to  the  best  of  my 
knowledge  :  so  help  me  God." 

10.  And  for  preventing  the  concealment  of  crimes,  and  offences  committed 
by  slaves,  and  for  the  more  effectual  discovery  and  bringing  slaves  to  condign 
punishment,  ^e  it  further  enacted.  That  the  evidence  of  any  free  Indians,  mu- 
lattoes,  mustizoes,  or  negroes,  or  slaves,  shall  be  allowed  and  admitted  in  all 
cases  whatsoever,  for  or  against  another  slave,  accused  of  any  crime  or  offence 
whatsoever ;  the  weight  of  which  evidence,  being  seriously  considered  and 
compared  with  all  other  circumstances  attending  the  case,  shall  be  left  to  the 
justices  and  jury. 

11.  [Superseded  ;  see  sec.  5  and  6,  Act  of  1816  ;  Frin.  Dig.  792.] 
12  and  13.   [Re-enacted;  see  sec.  1,  Act  0/I8I6  ;  Prin.  Dig.  791.] 

14.  And  for  the  encouragement  of  slaves  to  make  discovery  of  the  designs 
of  others  to  poison  any  person,  Be  it  enacted,  That  every  negro,  mulatto,  or 
mustizo,  who  shall  hereafter  giv\i  information  of  the  intention  of  any  other 
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slave  to  poison  any  person,  or  of  any  slave  that  hath  furnished,  procured,  or 
conveyed  any  poison  to  be  administered  to  any  person,  shall,  upon  convic- 
tion of  the  offender  or  offenders,  be  entitled  to  and  receive  from  the  public 
of  this  province,  a  reward  of  twenty  shillings,  to  be  paid  him  or  her  by 
the  treasurer  yearly  and  every  year,  during  the  abode  of  such  negro,  mu- 
latto, or  mustizo  in  this  province,  on  the  day  that  such  discovery  was  made, 
and  shall  also  be  exempted  from  the  labor  of  his  or  her  master  on  that  day ; 
and  every  justice  before  whom  such  information  and  conviction  is  made,  is 
hereby  required  to  give  a  certificate  of  every  such  information,  which  certificate 
shall  entitle  the  informant  to  the  reward  aforesaid  ;  Provided  always  neverthe- 
less^ that  no  slave  shall  be  convicted  upon  the  bare  information  of  any  other 
slave,  unless  some  circumstance  or  overt  act  appear,  by  which  such  information 
shall  be  corroborated  to  the  satisfaction  of  the  said  justices  and  jury. 

Justice's  Certificate, 
STATE  OF  GEORGIA,^  This  is  to  certify,  that  on  the  first  day  oi  Jl'pril, 
Houston  County.  {^last  past,  Jacoh,  a  negro  man,  belonging  to  Rich- 
ard Roe,  of  said  county,  gave  information,  before  me,  of  the  intention 
of  a  negro  woman,  named  Dinah,  the  property  of  John  Doe,  of  said 
county,  to  poison  him,  the  said  Johii  Doe.  And  I  do  further  certify, 
that  said  negro  woman  Dinah,  has  been  tried  and  found  guilty  of  said 
crime,  in  due  form  of  law  ;  therefore,  the  said  negro  man,  Jacob,  is 
entitled  to  the  reward,  in  such  cases  made  and  provided. 

Given  wider  my  hand  and  official  signature,  this  May  1,  1846. 

James  Mack,  J.  P. 

15.  In  case  any  slaves  shall  be  convicted  of  having  given  false  information, 
whereby  any  other  slave  may  have  suffered  wrongfully,  every  such  false 
informer  shall  be  liable  to,  and  suffer  the  same  punishment  as  was  inflicted 
upon  the  party  accused,  any  law,  usage,  or  custom,  to  the  contrary  notwith- 
standino;. 

16.  In  case  any  slave  shall  teach  and  instruct  another  .slave  in  the  know- 
ledge of  any  poisonous  root,  plant,  herb,  or  other  sort  of  a  poison  whatever,  he 
or  she  offending  shall,  upon  conviction  thereof,  suffer  death  as  a  felon  ;  and 
the  slave  or  slaves  so  taught  or  instructed,  shall  suffer  such  punishment,  not 
extending  to  life  or  limb,  as  shall  be  adjudged  and  determined  by  the  justices 
and  jury  before  whom  such  slave  or  slaves  shall  be  tried. 

17.  No  negroes  or  other  slaves  shall  hereafter  be  suffered  or  permitted  to 
administer  any  medicine  or  pretended  medicine  to  any  other  slave,  but  at  the 
instance  or  direction  of  some  white  person" T)wning  or  having  the  care  and  man- 
agement of  the  slave,  to  whom  the  same  is  to  be  administered,  and  in  case  any 
negro  or  other  slave  shall  offend  herein,  he  or  she  shall,  upon  complaint  and 
proof  thereof  made,  to  a,nj  justice  of  the  peace,  suffer  corporal  punishment  not 
exceeding  fifty  stripes. 

18.  [Repealed.— See  Sec.  3,  Act  of  1793;  Prin.  Dig.  786.] 

19.  The  said  justices,  or  any  of  them,  are  hereby  authorised,  empowered 
and  required,  to  summon  and  compel  all  persons  whatsoever,  to  appear  and 
give  evidence  upon  the  trial  of  any  slave,  and  if  any  persOn  shall  neglect  or 
refuse  to  appear,  or  appearing,  shall  refuse  to  give  evidence,  or  if  any  master 
or  other  person  who  has  the  care  and  government  of  any  slave,  shall  prevent 
and  hinder  any  slave  under  his  charge  and  government  from  appearing  and 
giving  evidence  in  any  matter  depending  before  the  justices  and  jury  aforesaid, 
the  said  justices  may,  and  they  are  hereby  fully  empowered  and  required,  upon 
due  proof  made  of  such  summons  being  served,  to  bind  every  such  person, 
offending  as  aforesaid,  by  recognizance  with  one  or  more  sufficient  securities 
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to  appear  at  the  next  general  court  to  answer  such  their  offence  and  contemptj 
and  for  default  of  finding  sureties,  to  commit  such  offenders  to  prison,  for  any 
term  not  exceeding  the  space  of  two  months. 

20.  hi  case  the  master  or  other  person  having  charge  or  government  of  any 
slave  who  shall  be  accused  of  any  capital  crime,  shall  conceal  or  convey  away 
any  such  slave,  so  that  he  cannot  be  brought  to  trial  and  condign  punishment, 
every  master  or  other  person  so  offending,  shall  forfeit  a  sum  not  exceeding  two 
hundred  pounds  sterling^  if  such  slave  be  accused  of  a  capital  crime  as  afore- 
said ;  but  if  such  slave  be  accused  of  a  crime  not  capital,  then  such  master  or 
other  person  shall  only  forfeit  a  sum  not  exceeding  twenty  pounds  sterling^  to  be 
paid  to  the  treasurer  for  the  use  of  the  public. — \_See  Sec.  3,  Act  of  1803.] 

21.  All  and  every  the  constable  and  constables  in  the  several  parishes  within 
this  province,  where  any  slave  shall  be  sentenced  to  suffer  death  or  other  pun- 
ishment, shall  cause  execution  to  be  done  of  all  the  orders,  Warrants,  precepts  and 
judgments  of  the  justices  hereby  appointed  to  try  such  slaves  ;  for  the  charge  and 
trouble  of  which  the  said  constable  or  constables^  respectively,  shall  be  paid  by 
the  public,  unless  in  such  cases  as  shall  appear  to  the  said  justice  or  justices  to 
be  malicious  or  groundless  prosecutions,  in  which  cases  the  said  charges  shall 
be  paid  by  the  prosecutors  :  for  whipping  or  other  corporal  punishment  not 
extending  to  life,  the  sum  of  five  shillings  ;  and  for  any  punishment  extend- 
ing to  life,  the  sum  of  fifteen  shillings  ;  and  such  other  charges  for  keeping 
and  maintaining  such  slaves  as  are,  by  the  act  for  erecting  the  work-house,  ap- 
pointed ;  for  the  levying  of  which  charges  against  the  prosecutor,  the  justices 
are  hereby  empowered  to  issue  their  warrant ;  and  that  no  delay  may  happen 
in  causing  execution  to  be  done  upon  such  offending  slave  or  slaves,  the  con- 
stable vfho  shall  be  directed  to  cause  execution  to  be  done,  shall  be,  and  he  is 
hereby  empowered  to  press  one  or  more  slave  or  slaves  in  or  near  the  place 
where  such  whipping  or  other  corporal  punishment  shall  be  infiicted,  to 
whip,  or  inflict  such  other  corporal  punishment  upon  the  offender  or  offend- 
ers ;  and  such  slave  or  slaves  so  pressed  shall  be  obedient  to,  and  observe  all 
the  orders  and  directions  of  the  constable  in  and  about  the  premises,  upon  pain 
of  being  punished  by  the  said  constable,  by  whipping  on  the  back  not  exceed- 
ing twenty  lashes,  which  punishment  the  said  constable  is  hereby  authorised 
and  empowered  to  inflict ;  and  the  constable  shall,  if  he  presses  a  negro,  pay 
the  owner  of  the  said  negro  two  shillings  out  of  his  fee  for  doing  the  said  exe- 
cution, and  ix\  cases  capital,  shall  pay  to  the  negro  doing  the  said  execution, 
the  sum  of  two  shillings,  over  and  above  the  said  fee  to  his  owner. 

22.  It  shall  not  be  lawful  for  any  slave  to  carry  and  make  use  of  firearms, 
or  any  offensive  weapon  whatsoever,  unless  there  be  some  white  person  of  the 
age  of  sixteen  years  or  upwards  in  the  company  of  such  slave  when  he  is 
hunting  or  shooting,  or  unless  such  slave  be  found  in  the  daytime  actually 
keeping  off  birds,  or  killing  beasts  of  prey  within  the  plantation  to  which  such 
slave  belongs,  lodging  the  same  gun  at  night  within  the  dwelling-house  of  his 
master,  mistress,  or  white  overseer ;  and  in  case  any  person  shall  find  any  slave 
using  or  carrying  firearms  or  other  offensive  weapon,  contrary  to  the  true  inten- 
tion of  this  act,  such  person  may  lawfully  seize  and  take  away  such  offensive 
weapon  or  firearms ;  but  before  the  property  thereof  shall  be  vested  in  the 
person  who  shall  seize  the  same,  such  person  shall  within  forty-eight  hours 
next  after  such  seizure,  go  before  the  next  justice  of  peace,  and  shall  make 
oath  of  the  manner  of  the  taking  thereof;  and  if  such  justice  of  the  peace, 
after  such  oath  shall  be  made,  or  if  upon  any  other  examination  he  shall  be 
satisfied  that  the  said  firearms  or  other  offensive  weapons  shall  have  been 
seized  according  to  the  directions,  and  agreeable  to  the  true  intent  and  mean- 
ing of  this  act,  the  said  justice  shall,  by  certificate  under  his  hand  and  seal,  de- 
clare them  forfeited,  and  that  the  property  is  lavrfully  vested  in  the  person 
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who  seized  the  same  :  Provided  always^  that  no  such  certificate  shall  be 
granted  by  any  justice  of  the  peace,  until  the  owner  or  owners  of  such  fire- 
arms or  other  offensive  weapon  so  seized  as  aforesaid,  or  the  overseer  or  over- 
seers who  shall  or  may  have  the  charge  of  such  slave  or  slaves,  from  whom 
such  firearms  or  other  offensive  weapon  so  taken  or  seized,  shall  be  duly 
summoned  to  show  cause  why  the  same  should  not  be  condemned  as  forfeited, 
or  until  forty-eight  hours  after  the  service  of  such  summons,  and  oath  made 
of  the  service  thereof,  before  the  said  justice. 

23.  If  any  slave  shall  presume  to  strike  any  white  person,  such  slave  upon 
trial  and  conviction,  before  the  justice  or  justices,  according  to  the  direc- 
tion of  this  act,  shall  for  the  first  offence  suffer  such  punishment  as  the  said 
justice  or  justices  shall  in  his  or  their  discretion  think  fit,  not  extending  to  life 
or  limb  ;  and  for  the  second  offence  suffer  death :  But  in  case  any  such  slave 
shall  grievously  wound,  maim,  or  bruise  any  white  person,  though  it  shall  be 
only  the  first  offence,  such  slave  shall  suffer  death.  Provided  always^  that 
such  striking,  wounding,  maiming,  or  bruising,  be  not  done  by  the  command,  and 
in  the  defence  of  the  person  or  property  of  the  owner  or  other  person  having 
the  care  and  government  of  such  slave,  in  which  case  the  slave  shall  be 
wholly  excused,  and  the  owner  or  other  person  having  the  care  and  gove;rn- 
ment  of  such  slave,  shall  be  answerable  as  if  the  act  had  been  committed  by 
himself. 

A  slave  committing  a  crime  or  misdemeanor,  which  if  committed  by  a  free 
white  person,  would  not  be  punishable  by  this  act  with  death,  by  the  threats, 
command,  or  coercion  of  his  or  her  owner,  or  any  person  exercising  or  assum- 
ing authority  over  such  slave,  shall  not  be  found  guilty  ;  and  it  appearing 
from  all  the  facts  and  circumstances  of  the  case,  that  the  offence  was  com- 
mitted by  the  threats,  command  and  coercion  of  the  owner,  or  the  person  ex- 
ercising or  assuming  authority  over  such  slave,  the  said  owner  or  other  person 
exercising  or  assuming  authority  over  such  slave,  shall  be  prosecuted  for  the 
said  crime  or  misdemeanor  ;  and  if  found  guilty,  shall  suffer  the  same  punish- 
ment as  he  or  she  would  have  incurred,  if  he  or  she  had  actually  committed 
the  offence  with  which  the  slave  is  charged. — Frin.  Dig.  620. 

24.  It  shall  and  may  be  lawful  for  every  person  to  take,  apprehend  and 
secure  any  runaway  or  feigitive  slave,  and  they  are  hereby  directed  and  re- 
quired, within  forty- eight  hours  after  such  taking,  apprehending  and  securing, 
(otherwise  such  person  to  be  construed  and  taken  as  a  harborer  of  such  run- 
away or  fugitive  slave,)  to  send  such  .slave,  if  convenient,  to  the  master  or 
other  person  having  the  care  and  government  of  such  slave,  if  the  person  tak- 
ing up  or  securing  such  slave,  knows,  or  can  without  diflaculty  be  informed  to 
whom  such  slave  belongs,  or  such  slave  shall  be  delivered  into  the  custody  of 
the  ?waster  of  the  work-house  <ji  the  parish,  if  any,  but  if  none,  to  any  con- 
stable of  said  parish ;  and  the  master,  or  other  person  who  has  the  care  or 
government  of  such  slave,  shall  pay  for  taking  up  such  slave,  whether  by  a 
free  person  -^r  slave,  the  m,m  of  five  shillings  sterling  ;  and  the  master  of  the 
work-house,  or  constable,  upon  receipt  of  every  fugitive  or  runaway  slave,  is 
hereby  directed  and  required  to  keep  such  slave  in  safe  custody,  until  suck 
slave  shall  be  lawfully  discharged,  and  shall,  as  soon  as  c<mvenieotly  it  may 
be,  advertise  such  slave  in  the  public  gazette,  and  also  in  the  most  public 
place  in  the  parish  where  such  slave  shall  be  taken  up,  with  the  best  de- 
scription he  shall  be  able  to  give,  first  carefully  viewing  a^id  examining 
such  slave  for  any  brand  or  mark,  which  he  shall  also  advertise,  to  the  intent 
the  owner,  or  other  person  who  shall  have  the  care  and  charge  of  such  slave, 
may  come  to  the  knowledge  that  such  slave  is  in  custody ;  and  if  such  slave 
shall  escape  through  negligence,  and  cannot  be  taken  up  in  three  months,  the 
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said  person  shall  answer  to  the  owner  for  the  value  of  such  slave,  or  the  dam- 
ages which  the  owner  shall  sustain  by  reason  of  such  escape,  as  the  case  shall 
happen. — [See  Jailor.'] 

25.  The  said  master  of  the  work-house,  or  constable,  shall,  at  the  charge 
of  the  owner  of  such  slave,  provide  sufficient  food,  drink,  clothing  and  cover- 
ing, for  every  slave  delivered  into  his  custody,  or  on  failure  thereof,  shall  for- 
feit all  his  fees,  and  for  each  day  after  he  shall  neglect  to  advertise  as  before- 
directed,  the  sum  of  three  shillings. 

26.  If  any  person  shall  take  up  any  runaway  slave,  and  shall  deliver  such 
slave  either  to  the  master,  or  other  person  having  the  care  and  charge  of  such 
slave,  or  to  the  constable  of  the  parish,  or  the  master  of  the  work-house^  he 
shall  be  entitled  to  receive  from  the  owner,  or  constable  of  the  parish,  or  the 
master  of  the  work-house,  two  pence  per  mile  for  every  mile  such  slave  shall  have 
been  brought  or  sent,  to  be  computed  from  the  place  where  such  slave  was 
apprehended  ;  and  if  such  slave  shall  be  delivered  into  the  custody  of  the 
constable  of  the  parish  aforesaid,  or  the  master  of  the  work-house^  the  person 
delivering  such  slave,  shall  give  an  account  of  his  name,  place  of  abode,  and 
the  time  and  place  when  and  where  such  slave  was  apprehended  ;  which  ac- 
count the  said  constable,  or  master  of  the  work-house,  shall  enter  down  in  a 
book  to  be  kept  for  that  purpose,  and  shall  give  a  receipt  for  any  such  slave 
which  shall  be  delivered  as  aforesaid  into  his  custody ;  and  the  said  constable, 
or  master  of  the  work-house,  is  hereby  fully  authorised  and  empowered  to  de- 
mand and  receive  from  the  owner,  or  other  person  having  the  charge  or  care 
of  any  such  slave,  for  negroes  committed  from  the  month  of  October  to  March, 
inclusive,  for  finding  necessary  clothing  and  covering,  to  be  the  property  of 
the  master,  any  sum  not  exceeding  eighteen  shillings,  and  the  several  sums 
following,  and  no  other  sum,  fee,  or  reward,  on  any  pretence  whatsoever,  that 
is  to  say  :  that  for  apprehending  each  slave,  paid  to  the  person  who  delivered 
such  slave  into  custody,  five  shillings  ;  for  mileage,  paid  to  the  same  person ^ 
two  pence  per  mile  ;  for  a  sufficient  quantity  of  provision  for  each  day,  for  each 
slave,  sixpence  ;  for  advertising  every  slave  as  directed  by  this  act,  three 
shillings  and  sixpence ;  for  receiving  such  slave,  sixpence  ;  for  poundage  on 
money  advanced,  one  shilling  in  the  pound ;  and  the  said  constable,  or  master 
of  the  ivork-house,  shall  and  may  lawfully  detain  any  slave  in  custody,  until 
the  fees  and  expenses  aforesaid  be  fully  paid  and  satisfied  ;  and  in  case  the 
owner  of  such  slave,  or  his  overseer,  agent,  manager,  attorney  or  trustee,  shall 
neglect  or  refuse  to  pay  or  satisfy  the  said  fees  and  expenses,  for  the  space 
of  thirty  days  after  the  same  shall  be  demanded  by  notice  in  writing,  served  on 
the  owner  of  such  slave,  or  (if  the  owner  is  absent  from  this  province)  upon 
his  overseer,  agent,  manager,  attorney  or  trustee,  the  said  constable,  or  master 
of  the  work-house^  shall  and  may  expose  any  such  slave  to  sale  at  public  out- 
cry, first  giving  ten  days'  notice  of  such  sale,  and  after  deducting  the  fees  and 
expenses  aforesaid,  and  the  charges  of  such  sale,  the  overplus  money  arising 
from  such  sale  to  be  lodged  in  the  hands  of  any  one  justice  of  the  parish  where 
such  sale  shall  be  made,  and  upon  demand,  to  be  by  him  returned  to  any  per- 
son who  has  a  right  to  demand  and  receive  the  same. 

Taker-uph  Notice, 

STATE  OF  GEORGIA,  >      To  William  Pay  well,  jailor,  oi  said  county — 

Houston  County.        ^  You  are  hereby  notified,  that  the  runaway  negro 

fellow  slave,  Jacob,  now  brought  to  jail  by  me,  was  apprehended,  on 

the  thirtieth  day  of  April,  last  past,  at  Hayneville,  ten  miles  from  Perry. 

My  residence  is  at  Hayneville^  in  said  county ;  this  May  1,  1846. 

John  Doe^  Taker-up<. 
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Jailor's  Receipt. 

STATE  OF  GEORGIA,  ^  Received,  May  1,  1846,  of  John  Doe,  of  Hayne^ 
Houston  County.  ^  ville,  in  Said  county,  a  negro  fellow  slave,  named 
Jacob,  about  twenty-Jive  years  old,  of  yellow  complexion ;  said  Jacoft, 
having  been  taken  up,  b}^  said  John  Doe,  as  a  runaway.  I  have  also 
received  from  said  John  Doe,  notice  to  demand  and  receive,  the  re- 
ward, for  apprehending  said  slave,  twenty  dollars,  offered  by  the  owner 
of  said  slave,  Charles  Smith,  of  said  county,  according  to  the  statute, 
in  such  case,  made  and  provided.  .  William  Paywell,  Jailor. 

Taker-up's  Receipt, 

STATE  OF  GEORGIA,  ^  Received,  May  \,  1846,  of  William  Paywell, 
Houston  County.  ^-  y^^y^^^  ^^  ^^-^  county,  the  sum  oifive  dollars,  for 
apprehending  and  carrying  to  jail,  a  runaway  negro  fellow  slave, 
named  Jacoh  ;  and  the  sum  of  one  dollar,  for  mileage,  for  carrying 
said  negro  fellow  to  jail,  John  Doe,  Taker-up, 

Jailor's  Notice, 

STATE  OF  GEORGIA,  ^  To  Charles  Smith,  of  said  county— You  are 
Houston  County.  ^  hereby  notified,  that  your  negro  fellow  Jacob,  has 
been  apprehended  and  brought  to  jail,  by  John  Doe,  of  said  county  : 
3'ou  are,  therefore,  required  to  come  forward  and  pay  the  charges  and 
expenses,  incurred  in  the  apprehending  of  said  runaway ;  and  the  re- 
ward offered  for  his  apprehension,  amounting,  in  all,  to  the  sum  of 
thirty  dollars,  and  comply  with  the  other  requisites  of  law,  within  the 
term  of  thirty  days,  or  said  slave  will  be  sold  to  defray  expenses. 
Dated  this  May  1,  1846.  William  Paywell,  Jailor. 

Jailor's  Sale. 

STATE  OF  GEORGIA,  ^  Qn  Tuesday,  the  eleventh  day  of  July  next,  will 
Houston  County.  ^^^  g^j^^  ^^  Perry,  between  the  hours  often  in  the 
morning  s^nd  four  in  the  afternoon,  a  negro  fellow,  named  Jacob,  about 
twenty-Jive  years  of  age,  of  yellow  complexion  ;  said  negro  fellow  was 
brought  to  jail,  by  John  Doe,  as  a  runaway,  and  his  owner,  Charles 
Smith,  after  due  notice,  fails  and  neglects  to  comply  with  the  law,  in 
such  case  made  and  provided.     This  June  1,  1846. 

William  Paywellj  Jailor. 

27.  If  any  constable,  or  the  master  oj  the  work-house  shall  refuse  to  take 
into  his  or  their  custody  any  fugitive  slave  or  slaves,  and  to  do  and  perform 
all  the  several  services  and  duties  required  by  the  foregoing  clause,  such  con- 
stable or  7/ias/ero/*/Ae  zyor^-^owse  shall  forfeit  a  sum  not  exceeding  twenty 
pounds  sterling,  one  half  to  be  paid  to  the  owner  of  such  slave,  and  the  other 
half  to  the  poor  of  the  parish  ;  such  fine  to  be  recovered  on  proof  being  made 
of  such  offence  being  committed. 

[28.  Directing  that  slaves  not  claimed  in  six  days  shall  be  carried  to  the 
work-house.  Savannah ;  obsolete.] 

29.  If  any  free  person  or  any  slave  shall  harbor,  conceal,  or  entertain  any 
slave  that  shall  run  away,  or  shall  be  charged  or  accused  of  any  criminal  mat- 
ter, every  free  negro,  mulatto,  and  mustizo,  and  every  slave  that  ^shall  harbor, 
conceal,  or  entertain  any  such  slave,  being  duly  convicted  thereof  according  to 
the  direction  of  this  act,  if  a  slave  shall  suffer  such  corporal  punishment,  not 
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extending  to  life  or  limb,  as  the  justice  or  justices  who  shall  try  such  slave 
shall  in  his  or  their  discretion  think  fit ;  and  if  a  free  person,  shall  forfeit  the 
sum  of  thirty  shillings  for  the  first  d,ay,  and  three  shillings  for  every  day  such 
slave  shall  have  been  absent  from  his  or  her  owner  or  employer,  to  be  recov- 
ered and  applied  as  in  this  act  hereafter  is  directed. 

Any  person  who  shall  conceal,  harbor,  hide,  or  employ,  in  their  own,  or  in 
the  service  of  any  other  person  or  persons,  any  slave  to  the  injury  of  the  owner 
thereof,  shall  be  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof,  shall 
be  punished  by  imprisonment  and  labor  in  the  penitentiary  of  this  State,  for  a 
time  not  exceeding  three  years,  nor  less  than  one  year,  at  the  discretion  of  the 
court :  Promded  nevertheless^  that  on  the  trial  of  this  offence,  the  person  charged 
with  it,  shall  be  acquitted,  if  he  or  she  had  an  apparent  well-founded  claim  to 
the  slave  so  harbored  or  concealed,  and  had  been  peaceably  possessed  of  him 
twelve  months  next  preceding  the  commencement  of  such  harboring  or  con- 
cealing ;  and  on  every  conviction  for  concealing  or  harboring  a  slave,  the  owner 
of  such  slave  may  recover  damages  in  a  civil  suit  for  the  loss  of  the  labor  and 
services  of  such  slave,  notwithstanding  such  conviction. — Prin.  Dig.  656. 

1.  That  from  and  after  the  passage  of  this  act,  all  free  persons  of  color  within 
this  State  who  shall  harbor,  conceal  or  entertain  a  slave  or  slaves,  who  shall 
be  charged  or  accused  of  any  criminal  matter,  or  shall  be  a  runaway,  shall, 
upon  conviction,  (in  addition  to  the  penalty  already  provided  for  in  said  sec- 
tion,) [29th  sec.  act  of  1770 :]  be  subject  to  the  same  punishment  as  slaves 
are  under  said  section  of  the  above-recited  act. 

2.  Any  lawful  constable  having  reason  to  suspect  that  runaway  slaves,  or 
such  negroes  who  may  be  charged  or  accused  of  any  criminal  offence,  are  har- 
bored, concealed  or  entertained  in  the  house  or  houses  of  such  slave  or  free 
persons  of  color,  they  or  any  of  them  are  authorised  to  enter  such  house  or 
houses,  and  make  search  for  the  said  runaway  or  runaways,  or  accused  crim- 
inal or  criminals. — Act  of  1835  ;  Prin.   Dig.  SIO. 

30.  If  any  person  shall  be  maimed,  wounded  or  disabled  in  pursuing,  appre- 
hending, or  taking  any  slave  that  is  fugitive,  or  charged  with  any  criminal  of- 
fence, or  in  doing  any  other  act,  matter,  or  thing,  in  obedience  to,  or  in  pur- 
suance of  the  direction  of  this  act,  he  shall  receive  such  reward  from  the  pub- 
lic as  by  the  general  assembly  shall  be  thought  fitting  and  proper ;  and  if  any 
such  person  shall  be  killed,  such  reward  shall  be  given  and  paid  to  his  heirs, 
executors,  or  administrators. 

31.  32.  and  33.  [Re-enacted  by  acts  of  1803  ;  1808;  1810  ;  1816  and  1818.] 

34.  [Superseded.] 

And  whereas^  several  owners  of  slaves  may  permit  them  to  keep  canoes, 
and  to  breed  and  raise  horses  and  neat  cattle,  and  to  traffic  and  barter  in  several 
parts  of  this  province  for  the  particular  and  peculiar  benefit  of  such  slaves,  by 
which  means  they  may  have  not  only  an  opportunity  of  receiving  and  conceal- 
ing stolen  goods,  but  to  plot  and  confederate  together,  and  form  conspiracies 
dangerous  to  the  peace  and  safety  of  the  whole  province. 

35.  Be  it  therefore  enacted^  That  it  shall  not  be  lawful  for  any  slave  so  to 
buy,  sell,  trade,  traffic,  deal  or  barter,  for  any  goods  or  commodities,  (except 
as  before  excepted,^  nor  shall  any  slave  be  permitted  to  keep  any  boat, 
periagua,  or  canoe,  or  to  raise,  breed,  or  keep,  for  the  use  and  benefit 
of  such  slave,  any  horses,  mares,  and  neat  cattle,  under  pain  of  forfeiting  all 
the  goods  and  commodities  which  shall  be  so  bought,  sold,  trafficked, 
traded,  dealt,  or  bartered  for  by  any  slave,  and  of  all  the  boats,  periaguas, 
canoes,  horses  or  cattle,  which  any  slave  shall  keep,  raise,  or  breed  for 
the  particular  use,  benefit,  and  profit  of  such  slave ;  and  it  shall  and  may 
be  lawful  for  any  person  or  persons  whatsoever  to  seize,  and  take  away 
from  any  slave,  all  such  goods,  commodities,  boats,  periaguas,  canoes,  horses, 
mares,  or  neat  cattle,  and  to  deliver  the  same  to  any  justice  of  the  peace 
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nearest  to  the  place  where  the  seizure  shall  be  made ;  and  such  justice  shall 
take  the  oath  of  such  person  who  shall  make  any  such  seizure,  concerning  the 
manner  of  seizing  and  taking  the  same,  and  if  the  said  justice  shall  be  satisfied 
that  such  seizure  hath  been  made  according  to  the  directions  of  this  act,  he 
shall  pronounce  and  declare  the  goods  so  seized  as  aforesaid,  to  be  forfeited, 
and  shall  order  the  same  to  be  sold  at  public  outcry,  and  the  moneys  arising 
from  such  sale  shall  be  disposed  of  and  applied  as  is  hereinafter  directed. 
Provided  always ^  that  if  any  goods  shall  be  seized,  which  come  to  the  posses- 
sion of  any  slave  by  theft,  finding,  or  otherwise  without  the  knowledge,  privity, 
consent,  or  connivance  of  the  persons  who  have  aright  to  the  property  or  law- 
ful custody  of  any  such  goods,  the  same  shall  be  restored  on  such  persons 
making  oath  before  any  justice  as  aforesaid,  who  is  hereby  empowered  to  ad- 
minister such  oath  to  the  effect  or  in  the  following  words:  "I,  AB,  do  sol- 
emnly swear  that  I  have  a  just  and  lawful  right  or  title  to  certain  goods,  seized 
and  taken  by  C  D  out  of  the  possession  of  a  slave  named  E,  that  I  did  not  di- 
rectly or  indirectly  permit  or  suffer  the  said  slave,  or  any  other  slave  whatso- 
ever to  keep  and  employ  the  said  goods  for  the  use,  benefit,  or  profit  of  any 
slave  whatsoever,  or  to  sell,  barter,  or  give  away  the  same,  but  that  the  same 
goods  were  in  possession  fof  the  said  slave  by  theft,  finding,  or  otherwise, 
or  to  be  kept  bona  fide  for  the  use  of  E  F,  a  free  person,  and  not  for  the  use 
or  benefit  of  any  slave  whatsoever  :  so  help  me  God."  Which  oathshall  be 
taken  as  the  case  shall  happen.  Provided  also,  that  it  shall  be  lawful  for  any 
person  being  the  owner,  or  having  the  care  and  government  of  any  slave  who 
resides,  oris  usually  employed  in  any  part  of  this  province,  without  the  limits 
of  any  town,  to  give  license  or  permission  to  sell,  exchange,  or  barter  in  Sa- 
vannah or  elswhere  within  this  province  the  goods  or  commodities  of  the  owner 
or  other  person  having  the  care  and  government  of  such  slave.  Providedjihat 
in  such  license  or  permission  the  quantity  and  quality  of  the  goods  and  com- 
modities with  which  such  slave  shall  be  entrusted,  be  particularly  and  distinctly 
set  down  and  specified,  and  signed  by  the  owner  or  other  person  having  the 
care  or  government  of  such  slave,  or  by  some  other  person  by  his  or  their  order 
and  direction. — [See  PatroL'\ 

Affidavit, 

STATE  OF  GEORGIA,  i  In  person  appeared  before  me  John  Doe^  who 
Houston  County.  ^  being"  duly  sworn,  deposeth  and  saith,  that  on 
the  thirtieth  day  of  Aprils  last  past,  deponent  seized  and  took  from  a 
negro  fellow  slave,  named  Jacob,  the  property  of  Richard  Roe,  in  said 
county,  a  certain  bay  horse,  of  the  value  of  thirty  dollars,  kept  for  the 
use  and  benefit  of  said  slave,  and  belonging  to  and  being  possessed 
by  said  slave,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  May  1,  1846.  >  JOHN  DOE. 

James  Mack,  J.  P.  ) 

Justice's  Order. 
STATE  OF  GEORGIA,  ^  To  Richard  Roe,  of  said  county— Whereas,  I 
Homton  County.  ^  ^^ve  received  information  upon  the  oath  of  John 
Doe,  that  on  the  thirtieth  day  oi  April,  last  past,  said  John  Doe,  in  said 
county,  seized  and  took  from  a  negro  fellow  slave,  named  Jacob,  be- 
longing to  you,  a  certain  bay  horse,  of  the  value  of  thirty  dollars,  which 
horse  is  now  in  my  possession,  as  the  property  of  said  slave,  and  kept 
by  said  slave  for  his  own  use  and  benefit — you  are,  therefore,  notified 
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to  appear  before  me  on  to-morrow,  at  Perry,  in  said  county,  and  show 
cause,  if  any  you  have,  why  the  said  horse  should  not  be  pronounced 
and  declared  to  be  forfeited,  according  to  the  statute  in  such  case  made 
and  provided. 

Given  under  my  hand  and  official  signature^  this  May  1, 1846. 

James  Mack,  J.  P. 

Justice^s  Order, 
STATE  OF  GEORGIA,  "i  Xo  John  Jacobs^  one  of  the  constables  in  and  for 

Houston  County.  ^        g^-^  cOUnty. 

P  Whereas,  on  the  first  day  of  the  present  month,  (May^)  John  Doe, 
of  the  said  county,  made  oath  before  me  that  on  the  thirtieth  day  of 
April,  last  'past,  said  John  Doe,  in  said  county,  seized  and  took  from  a 
negro  fellow  slave,  named  Jacob,  the  property  of  Richard  Roe,  of  said 
county,  a  certain  bay  horse,  of  the  value  of  thirty  dollars,  belong- 
ing to  and  kept  by  said  slave  for  his  use  and  benefit.  And  whereas, 
on  the  first  instant  notice  was  given  to  said  Richard  Roe  to  appear  be- 
fore me  at  Perry,  this  day,  and  show  cause  if  any  he  had,  why  said 
horse  should  not  be  pronounced  and  declared  to  be  forfeited,  according 
to  the  statute  in  such  case  made  and  provided.  And  whereas,  said 
Richard  Roe  has  failed  and  neglected  to  show  cause  to  the  contrary, 
you  are,  therefore,  hereby  commanded  to  sell  said  horse  at  public  out- 
cry, at  Perry,  on  the  first  Tuesday  in  June  next,  after  publicly  adver- 
tising said  horse;  and  the  money  raised  from  the  sale  of  said  horse  you 
are  required  to  pay  over  to  me. 

Given  under  my  hand  and  official  signature,  this  May  2,  1846. 

James  Mack,  J.  P. 

And  as  it  is  absolutely  necessary  to  the  safety  of  this  province,  that  all  due 
care  should  be  taken  to  restrain  the  wandering  and  meeting  of  negroes  and 
other  slaves  at  all  times,  and  more  especially  on  Saturday  nights,  Sundays,  and 
other  holy  days,  and  their  using  and  carrying  mischievous  and  dangerous 
weapons,  or  using  and  keeping  drums,  horns,  or  other  loud  instruments,  which 
may  call  together,  or  give  sign  or  notice  to  one  another  of  their  wicked  designs 
and  intentions  ;  and  that  all  masters,  owners  and  others  may  be  enjoined  dili- 
gently and  carefully  to  prevent  the  same. 

36.  Be  it  enacted,  That  it  shall  be  lawful  for  any  person  whomsoever,  to 
apprehend  and  take  up  any  negro  or  other  slave  that  shall  be  found  out  of  the 
plantation  of  his  or  their  master  or  owner  at  any  time,  especially  on  Saturday 
nights,  Sundays,  or  other  holy  days,  not  being  on  lawful  business,  and  with  a 
ticket  from  their  master,  or  not  having  a  white  person  with  them  ;  and  the 
said  slave  or  slaves  met  or  found  out  of  the  plantation  of  his  or  their  master 
or  mistress,  though  with  a  ticket,  if  he  or  they  be  armed  with  such  offensive 
weapons  aforesaid,  him  or  them  to  disarm,  take  up,  and  whip  ;  and  whatsoever 
master,  or  owner,  or  overseer,  shall  permit  or  suffer  his  or  their  slave  or  slaves, 
at  any  time  hereafter,  to  beat  drums,  blow  horns,  or  other  loud  instruments,  or 
whosoever  shall  suffer  and  countenance  any  public  meeting,  or  feasting  of 
strange  slaves  in  their  plantations,  shall  forfeit  thirty  shillings  sterling  for  every 
such  offence,  upon  conviction  or  proof  as  aforesaid  :  Provided,  an  information 
or  other  suit  be  commenced  within  one  month  after  forfeiture  thereof 

37.  No  slave  or  slaves  shall  be  permitted  to  rent  or  hire  any  house,  room, 
store,  or  plantation,  on  his  or  her  own  account,  or  to  be  used  or  occupied  by 
any  slave  or  slaves  ;  and  any  person  or  persons  who  shall  let  or  hire  any 
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house,  room,  or  plantation  to  any  slave  or  slaves,  or  to  any  free  person  to  be 
occupied  by  any  slave  or  slaves,  every  person  so  offending  shall  forfeit  and  pay 
to  the  informer  a  sum  not  exceeding  twenty  pounds. 

And  whereas,  it  may  be  attended  with  ill  consequences,  to  permit  a  great 
number  of  slaves  to  travel  together  on  the  high  roads,  without  some  white 
person  in  company  with  them  : 

38.  Beit  therefore  enacted.  That  no  men  slaves  exceeding  seven  in  number, 
shall  hereafter  be  permitted  to  travel  together  in  any  highroad  in  this  province, 
without  some  white  person  with  them  ;  and  it  shall  and  may  be  lawful  for  any 
person  or  persons,  who  shall  see  any  men  slaves  exceeding  seven  in  number, 
without  some  white  person  with  them  as  aforesaid,  traveling  or  assembled 
together  in  any  high  road,  to  apprehend  all  and  every  such  slaves,  and  to  whip 
them,  not  exceeding  twenty  lashes  on  the  bare  back. 

And  whereas,  the  having  slaves  taught  to  write,  or  suffering  them  to  be  em- 
ployed in  writing,  may  be  attended  with  great  inconveniences : 

39.  Be  it  therefore  enacted,  That  all  and  every  person  and  persons  whatsoever, 
who  shall  hereafter  teach,  or  cause  any  slave  or  slaves  to  be  taught  to  write 
or  read  writing,  or  shall  use  or  employ  any  slave  as  a  scribe  in  any  manner  of 
writing  whatsoever,  every  such  person  and  persons  shall,  for  every  such  offence, 
forfeit  the  sum  of  twenty  pounds  sterling. 

If  any  person  shall  teach  any  slave,  negro,  or  free  person  of  color,  to  read 
or  write  either  written  or  printed  characters,  or  shall  procure,  suffer,  or  permit 
a  slave,  negro,  or  person  of  color,  to  transact  business  for  him  in  writing,  such 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall 
be  punished  by  fine,  or  imprisonment  in  the  common  jail  of  the  county,  or  both, 
at  the  discretion  of  the  court. — Prin.  Dig.  658, 

40.  [Superseded  by  penal  code.] 

Any  person  who  shall  remove  or  carry,  or  cause  to  be  removed  or  carried 
away  out  of  this  State,  or  any  county  thereof,  any  slave,  being  the  property  of 
another  person,  without  the  consent  of  the  owner,  or  other  person  having 
authority  to  give  such  consent,  and  without  any  intention  or  design,  on  the 
part  of  the  offender,  to  sell,  or  otherwise  appropriate  the  said  slave  to  his  own 
use,  or  to  deprive  the  owner  of  his  property  in  said  slave,  shall  be  guilty  of  a 
misdemeanor,  and  be  punished  by  fine  or  imprisonment  in  the  common  jail  of 
the  county,  or  both,  at  the  discretion  of  the  court. — Prin.  Dig.  656, 

41.  If  any  person  shall, on  the  Lord's  day,  commonly  called  Sunday,  employ 
any  slave  in  any  work  or  labor,  (work  of  absolute  necessity,  and  the  necessary 
occasions  of  the  family  only  excepted,)  every  person  so  offending  shall  forfeit 
and  pay  the  sum  of  ten  shillings  for  every  slave  he,  she,  or  they  shall  so  cause 
to  work  or  labor. 

42.  [As  to  killing  slaves.  Repealed  by  the  constitution,  and  by  the  act  on 
that  subject. —  See  Act  of  1799.] 

And  whereas,  plantations  settled  with  slaves,  without  any  white  man  thereon, 
may  be  harbors  for  runaway  and  fugitive  slaves. 

43.  [Repealed.] 

44.  If  any  person  shall  be  at  any  time  sued  for  putting  in  execution  any  of 
the  powers  contained  in  this  act,  such  person  shall  and  may  plead  the  general 
issue,  and  give  the  special  matter  and  this  act  in  evidence ;  and  if  the  plain- 
tiff be  non-suit,  or  a  verdict  pass  for  the  defendant,  or  if  the  plaintiff  discon- 
tinue his  action,  or  enter  a  nolle  prosequi,  or  if  upon  demurrer,  judgment  be 
given  for  the  defendant,  every  such  defendant  shall  have  his  full  costs. 

45.  This  act,  and  all  the  clauses  therein  contained,  shall  be  construed  most 
largely  and  beneficially  for  the  promoting  and  carrying  into  execution  this  act, 
and  for  the  encouragement  and  justification  of  all  persons  to  be  employed  in 
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the  execution  thereof;  and  that  no  record,  warrant,  precept,  or  commitment, 
to  be  made  by  virtue  of  this  act,  or  the  proceedings  thereupon,  shall  be  re- 
versed, avoided,  or  anywise  impeached  by  reason  of  any  default  in  form. 

46  and  47.  [Respecting  the  recovery  and  appropriation  of  fines — superseded 
by  act  of  1803.]— Act  of  1770  ;  Frin.  Dig.  111. 

3.  The  several  fines  and  penalties  imposed  in  pursuance  of  this  act,  or  the 
before-recited  act,  ( J.c?  of  1770,)  shall  in  no  instance  exceed  the  sum  of  $30, 
and  shall  be  recovered  before  a  justice  of  the  peace,  in  the  usual  form  of  liqui- 
dated demands,  a  moiety  thereof  shall  be  applied  to  the  use  and  benefit  of  such 
person  or  persons,  as  shall  sue  for  and  recover  the  same,  and  the  other  moiety 
thereof  shall,  within  thirty  days  thereafter,  be  transmitted  by  the  justice  of  the 
peace,  before  whom  the  same  shall  be  recovered,  to  the  clerk  of  the  inferior 
court  of  the  county  where  he  resides,  in  support  of  the  funds  thereof. — Act  of 
1803;  Prin.  Dig,  788. 

1.  [Prohibiting  the  importation  of  negroes — re-enacted  by  the  constitution.] 

2.  [Respects  free  persons  coming  into  this  State — repealed  by  acts  of  1801 
and  1818;  which  see.] 

3.  From  and  after  the  passage  of  this  act,  the  State  shall  in  no  instance  be 
answerable  for,  or  liable  to  pay  the  owner  any  consideration  whatever  for  any 
negro  slave  or  slaves  who  may  suffer  death  b}'-  the  laws  of  this  State. 

4.  All  expenses  and  fees,  chargeable  by  any  of  the  public  officers,  for  prose- 
cuting any  negro  slave  or  slaves,  convicted  of  any  crime,  not  capital,  against 
the  laws  of  this  State,  shall  be  paid  by  the  owner  or  owners  of  such  slave  or 
slaves.  But  in  all  cases  where  any  slave  shall  be  convicted  of  any  crime  whereby 
he,  she,  or  they  may  suffer  death,  the  expenses  attending  the  trial  and  execu- 
tion of  such  slave  or  slaves,  shall  be  paid  by  the  county  where  they  shall  be 
executed.— ^c^  of  1793  ;  Prin.  Dig.  786, 

1.  [Re-enacted  by  the  penal  code.] 

The  homicide  appearing  to  be  justifiable,  the  person  indicted  shall,  upon 
the  trial,  be  fully  acquitted  and  discharged. — Prin.  Dig.  624. 

2.  If  any  person  or  persons  whomsoever,  shall  maliciously  deprive  a  slave 
or  slaves  of  life,  he,  she,  or  they,  so  offending,  shall  be  prosecuted  by  indict- 
ment in  the  superior  court  of  the  county  in  which  such  offence  may  have  been 
committed,  in  like  manner  as  if  the  person  or  persons  charged  had  perpetrated 
a  like  offence  on  any  free  white  person  or  persons  whomsoever ;  and  on  all 
such  trials  the  same  rules  of  law  and  evidence  shall  obtain,  as  on  other  trials 
for  murder.  And  if  upon  trial  for  such  offence,  any  person  or  persons  shall  be 
found  guilty  of  murder,  he,  she,  or  they,  shall  suffer  such  punishment  as  would 
be  inflicted  in  case  the  like  offence  had  been  committed  on  a  free  white  person, 
that  is  to  say,  shall  be  hanged  without  the  benefit  of  clergy  ;  and  if  found 
guilty  of  manslaughter,  shall  be  punished  with  branding^  in  like  manner  as  is 
usual  in  cases  where  any  person  or  persons  is  or  are  convicted  of  manslaughter, 
committed  on  a  free  white  person  or  persons,  except  in  case  of  insurrection  by 
such  slave,  and  unless  such  death  should  happen  by  accident  in  giving  such 
slave  moderate  correction, 

3.  In  all  prosecutions  for  offences  of  this  nature,  committed  by  any  white 
person  or  persons  upon  any  slave  or  slaves,  it  shall  be  the  duty  of  the  solicitor 
or  attorney  general  preferring  and  prosecuting  such  indictment  or  indictments, 
to  charge  the  offence  or  offences  to  be  contrary  to  the  constitution  and  act  of 
the  general  assembly  of  this  State,  in  such  case  made  and  provided.  And  the 
judge  or  judges  presiding  on  the  trial  or  trials  of  such  offender  or  offenders, 
shall  be  bound,  upon  conviction  by  a  jury,  to  pronounce  sentence  in  like  man- 
ner as  if  the  like  offence  had  been  committed  on  a  free  white  person,  so  that 
s  uch  offender  or  offenders  may  be  punished  according  to  the  true  intent  and 
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meaning  of  the  twelfth  section  of  the  fourth  article  of  the  constitution,  and  of 
this  law.— ^cf  of  1799  ;  Frin.  Dig.  786. 

1.  From  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for  any  per- 
son or  persons  to  manumit  or  set  free  any  negro  slave  or  slaves,  any  mulatto, 
mustizo,  or  any  other  person  or  persons  of  color,  w^ho  may  be  deemed  slaves, 
at  the  time  of  the  passing  of  this  act,  in  any  other  manner  or  form,  than  by  an 
application  to  the  legislature  for  that  purpose. 

2.  If  any  person  or  persons  shall,  after  the  passing  of  this  act,  set  free  any 
slave  or  slaves  in  any  other  manner  or  form  than  the  one  prescribed  herein, 
he  shall  forfeit  for  every  such  offence,  $200,  to  be  recovered  by  action  of  debt, 
or  indictment,  the  one  half  of  the  said  sum  to  be  applied  to  the  use  of  the 
county  in  which  the  offence  may  have  been  committed,  the  other  half  to  the 
use  of  the  informer  or  informers  ;  and  the  said  slave  or  slaves  so  manumitted 
and  set  free,  contrary  to  the  true  meaning  and  intent  of  this  act,  shall  be  still 
to  all  intents  and  purposes,  as  much  in  a  state  of  slavery  as  before  they  were 
manumitted  and  set  free,  by  the  party  or  parties  offending. — Act  of  1801 ; 
Frin.  Dig.  787. 

1.  Be  it  therefore  enacted,  S^c,  That  the  act  herein  before  referred  to,  (Act 
of  1801,)  shall  be  strictly  enforced,  but  the  penalties  therein  prescribed,  except 
where  the  same  shall  be  otherwise  provided  for  by  this  act,  shall  be  increased 
to  FIVE  HUNDRED  doUars,  for  each  and  every  offence  inhibited  by  the  said  act, 
and  shall  together  with  such  penalties  as  are  prescribed  by  this  act,  and  the 
proceeds  of  all  sales  directed,  hereby,  after  deducting  costs,  be  appropriated, 
one  half  to  the  use  of  the  person  suing  or  prosecuting  for  the  same,  and  the 
other  half  to  the  use  of  the  county  in  which  the  offence  is  committed,  except 
in  the  city  of  Savannah,  where  the  half  of  such  penalties  hereby  appropriated 
to  the  use  of  the  county,  shall  be  appropriated  and  paid  over  to  the  use  of  that 
corporation. — Act  q/'1818;  Frin.  Dig.  795. 

2.  If  the  owner  or  owners  of  any  slave,  shall  permit  such  slave  for  a  con- 
sideration or  otherwise  to  have,  hold  and  enjoy  the  privilege  of  laboring,  or 
otherwise  transacting  business  for  him,  her,  or  themselves,  except  on  their 
own  premises,  such  owner  or  owners  shall,  for  every  such  weekly  offence, 
forfeit  and  pay  the  sum  of  $30  except  in  the  cities  of  Savannah  and  Augusta, 
and  the  town  of  Sunbury. — Act  of  1803  ;  Prin.  Dig.  788. 

That  from  and  after  the  first  day  of  March  next,  if  any  person  shall  hire 
from  any  slave  or  slaves  his  time,  without  a  verbal  or  written  authority  from 
the  owner  or  persons  having  the  right  to  control  such  slave  or  slaves,  such 
person  so  hiring  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  any  law  or  usage 
to  the  contrary  notwithstanding. — Act  of  1837  ;  pamp.  p.  247. 

4.  Nothing  herein  contained  shall  go  to  compel  any  slave  to  be  put  on  his 
trial  twice  for  one  and  the  same  offence. — Act  of  1803  ;   Prin.  Dig.  788. 


WhereaSj  the  permitting  free  negroes  and  persons  of  color  to  rove  about  the 
country  in  idleness  and  dissipation  has  a  dangerous  tendency — 

1.  Beit  enacted,  that  the  justices  of  the  peace,  with  any  three  freeholders  of 
the  district  be,  and  they  are  hereby  vested  with  power  to  bind  out  to  service 
any  male  free  negroes  or  persons  of  color  over  the  age  of  eight  years,  until  he 
arrives  to  the  age  of  twenty-one  years,  to  artizans  or  farmers  :  Provided  such 
free  person  or  persons  of  color  have  no  guardian. 

2.  The  respective  masters  to  whom  such  servants  may  be  indented,  shall 
find  them  sufficient  clothing  to  protect  him  or  them  from  the  inclemency  of  the 
weather,  and  sufficient  boarding  and  lodging. 


N. 
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3.  Where  a  complaint  is  made  to  the  justices  of  the  district  where  such  in- 
dented servant  may  reside,  of  any  ill  usage  by  his  said  master,  then  and  in  that 
case,  an  investigation  shall  be  had  before  the  said  justices,  and  on  sufficient 
evidence  beino;  adduced,  the  said  bounden  servant  shall  be  released  from  such 
master,  and  placed  agam  to  service  to  another  person  of  the  same  trade  or  farm- 
ing.—^c^  o/lSOS  ;  Frin.  Big.  788. 

(This  act,  to  the  6th  sec.  inclusive,  superseded  by  the  act  of  1818  ;  which 
see.) 

7.  The  judge  of  the  superior  or  the  justices  of  the  inferior  courts  of  the  re- 
spective counties  of  this  State  shall,  upon  the  written  application  of  any  free 
negro  or  person  of  color,  made  at  any  regular  term  of  the  said  courts,  praying 
that  a  white  person  resident  of  the  county  in  which  such  application  may  be 
made,  and  in  which  such  free  person  of  color  shall  reside,  may  be  appointed 
his  or  her  guardian,  and  upon  the  consent  in  writing  of  such  guardian,  appoint 
such  white  person  the  guardian  of  such  free  person  of  color.  And  the  said 
guardian  of  such  free  negro  or  person  of  color  shall  be,  and  is  hereby  vested 
with  all  the  powers  and  authority  of  guardians  for  the  management  of  the  per- 
sons and  estates  of  infants ;  and  all  suits  necessary  to  be  brought  for  or  against 
such  free  person  of  color  shall  be  in  the  name  of  such  guardian,  in  his  capacity 
of  guardian  ;  Provided  nevertheless^  that  the  property  of  such  guardian  shall  in 
no  ease  be  liable  for  the  acts  or  debts  of  his  ward. 


Petition. 

Houston  County. 


STATE  OF  GEORGIA,  >^,,  -.^r.  •  /.-i 

>  To  the  honorable  Superior  court  of  said  county. 


The  petition  of  Samuel  Thompson^  of  said  county,  a  free  person  of 
color,  respectfully  showeth,  that  your  petitioner  has  no  guardian  ;  and 
your  petitioner,  for  w^ant  of  a  guardian,  is  exposed  to  all  the  pains  and 
penalties,  enacted  against  free  persons  of  color,  having  no  guardian,  in 
this  State  ;  that  your  petitioner  is  willing  and  desirous  of  compl3ang 
with  the  laws  of  the  State,  made  for  the  regulation  of  free  persons  of 
color,  and  to  enjoy  the  benefits  of  the  laws,  enacted  in  favor  of  free 
persons  of  color  :  \vherefore,  your  petitioner  prays  the  honorable  court, 
to  appoint  John  Doe,  of  said  county,  guardian  of  and  for  your  petitioner, 
and  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c.  This  May 
1,  1846.  Simon  Wake,  PeVr's  AtVy, 

I  consent  and  agree  to  become  the  guardian  of  the  petitioner,  Samuel 
Thompson.     This  May  1,  1846.  John  Doe. 

8.  The  said  judges  of  the  superior  or  justices  of  the  inferior  courts,  shall,  at 
their  discretion,  require  security  from  such  guardian  as  may  be  appointed  for 
the  proper  management  of  the  affairs  of  his  ward.  And  such  guardian  shall  be 
allowed  the  same  compensation  for  the  discharge  of  his  duties  as  guardian  as 
is  allowed  the  guardians  of  infants  by  the  laws  of  this  State. — Act  of  1810  ; 
Prin.  Dig.  789. 

1.  From  and  immediately  after  the  passing  of  this  act,  upon  complaint  being 
made  to,  or  information  received  upon  oath,  by  any  justice  of  the  peace  of  any 
crime  having  been  committed  by  any  slave  or  slaves  within  the  county  where 
such  justice  is  empowered  to  act,  such  justice  shall,  by  warrant  from  under  his 
hand,  cause  such  slave  or  slaves  to  be  brought  before  him,  and  give  notice 
thereof  in  writing  to  any  two  or  more  of  the'bearest  justices  of  the  peace  of  said 
county,  to  associate  with  him  on  a  particular  day,  in  said  notice  to  be  speci-  , 
fied,  not  exceeding  three  days  fi^om  the  date  of  said  notice,  for  the  trial  of  such 
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slave  or  slaves.  And  the  justices  so  assembled  shall  forthwith  proceed  to  the 
examination  of  a  witness  or  witnesses,  and  other  evidence,  and  in  case  the  of- 
fender or  offenders  shall  be  convicted  of  any  crime  not  capital,  the  said  justices, 
or  a  majority  of  them,  shall  give  judgment  for  the  inflicting  any  corporal  pun- 
ishment, not  extending  to  the  taking  away  life  or  member,  as  in  their  discretion 
may  seem  reasonable  and  just,  and  shall  award  and  cause  execution  to  be  done 
accordingly.  And  in  case  it  should  appear  to  them,  after  investigation,  that 
the  crime  or  crimes  wherewith  such  slave  or  slaves  stand  or  stands  charged  is 
a  crime  or  crimes  for  which  he,  she  or  they  ought  to  suffer  death,  such  slave 
or  slaves  shall  immediately  be  committed  to  the  public  jail  of  said  county,  if  any, 
provided  it  should  be  sufficient,  or  to  the  custody  of  the  sheriff  of  said  county, 
or  to  the  nearest  sufficient  jail  thereto. 

WaiTant, 
STATE  OF  GEORGIA,  ^  Jn  person  appeared  before  me,  John  Doe,  who 
Houston  County.  ^  being  duly  sworn,  deposeth  and  saith,  that  Jacob, 
a  negro  man,  slave,  the  property  of  Richard  Roe,  of  said  county,  on  the 
thirtieth  day  of  April,  last  past,  in  said  county,  of  his  malice  afore- 
thought, then  and  there  committed  the  crime  of  murder,  by  stabbing 
with  a  knife,  John,  a  negro  man,  slave,  the  property  of  deponent,  then 
and  there,  without  cause  or  provocation,  so  that  the  said  slave,  John, 
within  one  hour  after  the  said  stabbing,  then  and  there,  died  by  reason 
thereof. 

Sworn  to  and  subscribed,  before  "j 

me,  this  May  1,1S-IQ.  V  JOHN  DOE. 

James  Mack,  J.  P.  J 

STATE  OF  GEORGIA,  ^  To  John  Jacobs,  one  of  the  constables  in  and  for 
Houston  County.        ^  said  county. 

Whereas,  I  have  received  information,  upon  the  oath  of  John  Doe, 
that  Jacob,  a  negro  man,  slave,  the  property  of  Richard  Roe,  of  said 
county,  on  the  thirtieth  day  of  April,  last  past,  in  said  county^  of  his 
malice  aforethought,  then  and  there,  committed  the  crime  of  murder, 
by  stabbing  with  a  knife,  John,  a  negro  man,  slave,  the  property  of  him, 
the  said  John  Doe,  then  and  there,  without  cause  or  provocation,  so 
that  the  said  slave,  John,  within  one  hour  after  the  said  stabbing,  then 
and  there  died,  by  reason  thereof:  you  are,  therefore,  hereby  com- 
manded to  arrest  him,  the  said  slave,  Jacob,  and  have  him  before  me, 
on  to-morrow  morjiing,  at  Perry,  in  said  county,  by  ten  o'clock,  that 
he  may  be  dealt  with  as  the  law  directs ;  herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Notice, 
STATE  OF  GEORGIA,  ^  To  William  Masters,  Esq.,  one  of  the  Justices  of 

Houston  County.       ^       ^]^^  Peace,  in  and  for  said  county. 

Whereas,  I  have  received  information,  that  a  negro  man,  slave,  named 
Jacob,  the  property  of  Richard  Roe,  of  said  county,  on  the  thirtieth  day 
of  April,  last  past,  committed  the  crime  of  murder,  in  said  county,  by 
stabbing  a  negro  man,  slave,  named  John,  the  property  of  John  Doe, 
And  whereas,  I  have  issued  my  warrant,  for  the  arrest  of  said  slave 
Jacob,  returnable  at  Perry,  at  ten  o'clock  to-morrow  morning:  you  are, 
therefore,  hereby  notified  and  requested,  to  be  at  the  time  and  place,  of 
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the  return  of  said  warrant,  to  associate  with  me,  on  the  trial  of  said 
slave  Jacob. 

Witness  my  hand  and  official  signature^  this  May  1,  1846. 

James  Mack,  J.  P. 

Note. — The  justices  being  assembled,  and  the  accused  slave  being  brought  before  them, 
their  proceedings  are  to  be  the  same  as  in  the  case  of  a  white  man,  as  to  the  examination, 
certificate,  &c.,  for  which  see  Justice  of  the  Peace. 

Judgment, 

THE  STATE,  i  Upon  the  examination  of  the  witnesses  produced 
JACOB,  a' SLAVE.  )  in  this  case,  and  from  all  the  evidence  and  circum- 
stances connected  therewith,  we  are  of  opinion  that  said  slave  is  not 
guilty  of  a  capital  crime  ;  that  he  was  present  when  the  said  slave  John 
was  stabbed,  but  said  Jacob  did  not  stab  said  John,  It  did  not  appear 
that  said  Jacob  endeavored  to  prevent  said  stabbing,  nor  that  it  was  not 
in  his  power  to  prevent  it :  we,  therefore,  order  and  adjudge,  that 
said  slave,  Jacob,  receive  twenty -Jive  lashes  on  his  bare  back,  with  a 
cou)skin:  that  John  Jacobs,  constable,  inflict  said  punishment  forth- 
with, and  that  upon  payment  of  the  sum  of  ten  dollars  costs,  said  slave 
Jacob  be  discharged. 

Given  under  our  hands  and  official  signatures^  this  May  2,  1846. 

James  Mack,  J,  P. 

William  Masters,  J.  P. 

William  West,  J.  P. 

Note. — If  upon  examination,  it  should  appear  that  the  accused  slave  is  probably  guilty 
of  a  crime,  for  which  he  ought  to  suffer  death,  he  must  be  immediately  committed  to  jail, 
or  into  the  custody  of  the  sheriff. 

Commitment, 

STATE  OF  GEORGIA,  )  ^      „^.,,.         „  77      •    •/  r       -j 

„  ^  >  To  William  PaywelL  milor,  of  said  county. 

Houston  County.  i  .y  7  ./  7  j 

Whereas,  a  negro  man,  slave,  named  Jacob,  the  property  of  Richard 
Roe,  of  said  county,  has  been  arrested  and  brought  before  us  charged 
with  having  committed  the  crime  of  murder,  in  said  county,  on  the 
thirtieth  day  of  ,^pril,  last  past.  And  whereas,  upon  investigation  of 
the  evidence  adduced,  and  all  the  circumstances  connected  with  said 
charge,  we  are  of  opinion,  that  it  is  probable  said  slave  is  guilty  of  a 
crime  for  which  he  ought  to  suffer  death  :  therefore,  you  are  hereby 
commanded  to  receive  said  negro  man,  slave,  Jacob,  into  the  jail  of  said 
county,  and  him  safely  and  securely  keep,  until  he  shall  be  discharged 
by  due  course  of  law. 

Given  under  our  hands  and  seals ^  this  May  2,  1846. 

James  Mack,  J.  P.  [L.  S.] 
William  Masters,  J.  P.  [L.  S.] 
William  West,  J.  P.  [L.  S.] 

2.  The  said  justices  shall  within  three  days  next  thereafter,  give  notice  in 
writing  to  one  of  the  justices  of  the  inferior  court  of  said  county  of  such  com- 
mitment, with  the  names  of  the  witness  or  witnesses,  and  such  justice  of  the 
inferior  court  shall  within  three  days  after  the  receipt  thereof,  direct  the  sheriff 
of  said  county,  whose  duty  it  shall  be,  to  summon  a  jury  of  twelve  free  white 
persons  of  said  county,  to  be  drawn  in  the  manner  hereinafter  pointed  out,  to 
attend  in  Hke  manner.  »    . 
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Notice. 

STATE  OF  GEORGIA, )  To  the  honorable  Edwin  M.  Clark,  one  of  the 
Houston  County.  ^  Justices  of  the  Inferior  Court  of  said  county. 
You  are  hereby  notified,  that,  on  the  first  day  of  the  present  month, 
(May,)  a  warrant  was  issued  against  a  negro  man  slave,  named  Jacob ^ 
the  property  of  Richard  Roc,  of  said  county,  charging  him  with 
the  crime  of  murder.  That  upon  the  arrest  of  said  slave  Jacob,  and  the 
return  of  said  warrant  before  us,  and  an  investigation  of  said  case,  it 
appeared  to  us  probable  that  said  slave  was  guilty  of  a  crime,  for  which 
he  should  suffer  death,  we  therefore  committed  said  slave  to  jaily 
where  he  now  is,  awaiting  the  further  progress  of  the  law.  We  ex- 
amined, as  witnesses,  on  the  return  of  said  warrant,  John  Doe,  of  said 
county,  CcBsar,  a  negro  man  slave,  the  property  of  Jlsa  Skinner,  of  said 
county,  and  Phillis,  Rfree  woman  of  color,  of  said  county. 

Given  under  our  hands  and  official  signatures,  this  May  2,  1846. 

James  Mack,  J.  P. 

William  Masters,  J.  P. 

William  West,  J.  P. 

7.  From  and  after  the  first  day  of  March  next,  when  any  justice  of  the  in- 
ferior court  shall  have  received  notice  of  the  commitment  of  any  slave  or 
slaves,  or  free  person  or  persons  of  color,  (under  the  description  of  a  free  negro 
or  negroes,  mulatto  or  mustizo,)  to  jail,  in  pursuance  of  the  second  section  of 
an  act,  entitled  '^  an  act  to  establish  a  tribunal  for  the  trial  of  slaves  in  this 
State,"  passed  the  16th  day  of  December,  1811  ;  it  shall  be  the  duty  of  the 
said  justice  of  the  inferior  court  within  three  days  after  the  receipt  thereof,  to 
give  notice  in  writing  of  such  commitment  to  the  justices  of  the  inferior  court, 
or  a  majority  of  them,  together  with  the  clerk  of  said  court,  requiring  their 
attendance  at  the  court-house  of  said  county,  where  such  slave  or  slaves,  or 
person  or  persons  of  color  as  aforesaid,  may  have  been  committed,  on  a  par- 
ticular day  in  said  notice,  to  be  specified  in  writing,  not  exceeding  ten  days 
from  the  date  of  said  notice. — Act  of  1816  ;  JPrin.  Dig.  792. 

Notice. 
STATE  OF  GEORGIA,  ^  Xo  the  honorable  Jlsa  Boyle,  one  of  the  justices  6f 

Houston  County.       ^      ^he  Inferior  Court  of  said  county. 

Whereas,  I  have  been  informed  by  the  notice  of  James  Mack,  Wil- 
liam Masters  and  William  West,  justices  of  the  peace  in  and  for  said 
county,  bearing  date  the  second  day  of  May,  eighteen  hundred  and 
forty-six,  that  there  is  now  confined  in  the  jail  of  said  county,  a  negro 
man  slave,  named  Jacob,  who  is  charged  with,  and  is  probably  guilty  of, 
the  crime  of  murder,  committed  in  said  county,  you  are,  therefore, 
hereby  notified  of  the  commitment  of  said  slave,  and  required  to  be  and 
appear  at  Perry,  in  said  county,  on  the  fifth  insta%^,  by  ten  o'clock  in 
the  forenoon,  that  such  proceedings  may  be  had,  relative  to  the  trial  of 
said  slave,  as  are  by  law  required. 

Witness  my  hand  and  official  signature,  this  May  3,  1846. 

Edwin  M.  Clark,  J.  I.  C. 

Notice  to  the  Clerk. 
STATE  OF  GEORGIA,  ^  To  William  H.    Wheeler,  Clerk  of  the  Inferior 
Houston  Couxity.       ^      Court  of  said  county. 
You  are  hereby  notified  and  required  to  be  and  appear  at  Perry,  in 
36 
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said  county,  on  the  ffth  instant  ^  b}?-  ten  in  the  forenoon,  with  the  crimi- 
nal records  of  your  court,  when  and  where  the  arrangements  required 
by  law  are  to  be  made  preparatory  to  the  trial  of  a  negro  man  slave, 
named  Jacob,  now  confined  in  jail,  charged  with  the  crime  of  murder, 
committed  in  said  county. 

Witness  my  hand  and  official  signature^  this  May  3,  1846. 

Edwin  M.  Clark,  J.  I.  C. 

8.  The  justices  of  the  inferior  court  at  their  regular  terms  shall  draw,  in  the 
manner  pointed  out  by  law,  not  more  than  thirty-six^  nor  less  than  twenty-six 
jurors,  twenty-four  of  whom  shall  be  directed  by  such  justices  of  the  court  to 
be  summoned  as  aforesaid,  to  attend  at  the  day  and  place  pointed  out  for  the 
trial  of  such  slave  or  slaves  in  manner  aforesaid,  and  in  case  a  sufficient  num- 
ber of  those  summoned  should  not  attend,  the  said  court  shall  direct  the 
pannel  to  be  made  up  by  talisman,  and  all  defaulting  jurors  so  summoned  in  the 
manner  pointed  out  by  this  act,  shall  be  fined  as  in  other  cases  pointed  out  by 
law.— ^c^  of  1811  ;  Prin.  Dig.  790. 

9.  So  much  of  the  8th  section  of  the  before-recited  act,  (act  of  1811,)  as 
requires  the  justices  of  the  inferior  courts  in  this  State  to  draw  a  jury  of  thirty- 
six,  at  their  regular  terms,  for  the  trial  of  such  slave  or  slaves,  person  or  per- 
sons of  color  as  aforesaid,  shall  be,  and  the  same  is  hereby  repealed  ;  and  in 
lieu  of  such  regular  drawing  of  jurors,  it  shall  be  the  duty  of  such  justices, 
or  a  majority  of  them,  forthwith  after  being  notified  of  such  commitment 
as  aforesaid,  to  cause  to  be  drawn  fairly  and  impartially  from  the  jury-box  the 
names  of  persons  subject  to  serve  as  jurors,  not  less  than  twenty-six  nor 
more  than  thirty-six  jurors,  who  shall  be  summoned  according  to  the  requi- 
sitions of  the  before-recited  act  to  attend  at  the  time  and  place  pointed  out  for 
the  trial  of  such  slave  or  slaves,  or  person  or  persons  of  color,  by  the  said 
justices  of  the  inferior  court. — Act  of  1816  ;  Prin.  Dig.  792. 

3.  It  shall  be  the  duty  of  such  justices,  clerk  and  jurors  to  attend  according- 
ly, and  the  said  court  when  so  assembled,  shall  cause  the  clerk  of  said  court  to 
commit  the  charge  or  accusation  alleged  against  such  slave  or  slaves  in  writ- 
ing, therein  particularly  setting  forth  the  time  and  place  of  the  offence,  and  the 
nature  thereof.— ^c?  of  1811  ;  Prin.  Dig.  790. 

3.  In  all  prosecutions  for  a  capital  offence  against  any  slave  or  free  person 
of  color,  the  clerk  of  the  inferior  court  shall  act  as  the  prosecuting  officer  in 
behalf  of  the  State .-J-c^o/  1817;  Prin.  Dig.  793. 

LidictmenU 

STATE  OF  GEORGIA,  ^  William  H.  Wheeler,  Clerk  of  the  Inferior  Court 
Houston  County.  ^  ^f  Houston  county,  in  the  name  and  behalf  of  the 
citizens  of  the  State  of  Georgia,  charges  and  accuses  Jacob,  a  negro 
m«7i  slave,  the  property  of  Richard  Roe,  of  said  county,  with  the  of- 
fence of  murder;  for  that  the  said  negro  man  slave,  Jacob,  in  the  said 
county  of  Houston,  heretofore,  to  Avit :  on  the  thirtieth  day  ot April,  in 
the  year  of  our  Lord  eighteen  hundred  B.nd  forty -six,  in  and  upon  one 
negro  man  slave,  named  John,  the  property  of  John  Doe,  of  said  county, 
in  the  peace  of  God  and  said  State,  then  and  there  being,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  make  an  assault ;  and 
that  said  negro  man  slave,  Jacob,  with  a  certain  A:7zi/e,  made  of  iron  and 
steel,  of  the  value  of  twenty-fve  cents,  which  he,  the  said  negro  man 
slave,  Jacob,  then  and  there  had  and  held  in  his  right  hand,  in  and 
upon  him,  the  said  negro  man  slave,  John,  upon  the  left  side  of  him, 
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the  said  negro  man  slave,  John,  within  two  inches  of  the  left  nipple  of 
him,  the  said  negro  man  slave,  John,  then  and  there,  with  the  knife 
aforesaid,  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
strike  and  stab :  and  the  said  negro  man  slave,  Jacob,  with  the  knife 
aforesaid,  so  had  and  held  in  the  right  hand  of  him,  the  said  negro  man 
slave,  Jacob,  did  then  and  there,  feloniously,  willfully  and  of  his  mal- 
ice aforethought,  give  unto  him  the  said  negro  man  slave,  John,  in  and 
upon  the  left  side  of  him  the  said  negro  man  slave,  John,  within  two 
inches  of  the  left  nipple  of  him  the  said  negro  man  slave,  John,  then  and 
there,  one  mortal  wound,  of  the  depth  of  three  inches,  and  of  the  breadth 
oi  one  inch;  of  which  said  mortal  wound  the  aforesaid  negro  man  slave, 
John,  then  and  there  languished,  and  languishing  did  live,  for  the 
space  oione  hour-,  and  then  and  there,  of  said  mortal  wound,  so  inflict- 
ed as  aforesaid,  by  the  said  negro  man  slave,  Jacob,  on  him  the  said 
negro  man  slave,  Johri,  then  and  there  died :  and  the  said  negro  man 
slave,  Jacob,  being  brought  before  James  Mack,  William  Masters  and 
William  West,  justices  of  the  peace,  the  following  proceedings  were  had, 
[here  set  out  the  proceedings  before  the  committing  magistrates ;]  and  so 
the  said  William  H,  Wheeler,  clerk  as  aforesaid,  says  that  the  said 
negro  man  slave,  Jacob,  him  the  said  negro  man  slave,  John,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  kill  and  murder;  contrary  to  the  laws  of  said 
State,  the  good  order,  peace  and  dignity  thereof. 

William  H.  Wheeler,  C.  I.  C. 
John  Doe,  Pros^r. 

4.  The  said  court  shall  cause  twelve  persons  of  those  summoned  to  be  em- 
panneled  and  sworn  (the  usual  oath  on  such  occasions  made  and  provided)  as 
jurors,  to  whom  the  said  charge  or  accusation  in  writing  and  the  evidence  shall 
be  submitted. 

5.  The  said  jurors  by  their  verdict  shall  say  whether  such  slave  or  slaves  are 
guilty  or  not  guilty,  and  if  a  verdict  of  guilty  should  be  returned  by  such  jury, 
the  court  shall  immediately  pronounce  the  sentence  of  death,  by  hanging,  or 
some  other  punishment  not  amounting  to  death. — Act  of  1811  ;  JPrin.  Dig.  790. 

2.  In  all  cases  where  the  jury,  on  the  trial  of  any  slave  or  free  person  of  color, 
shall  return  a  verdict  of  guilty,  the  court  shall  pass  the  sentence  of  death  on 
such  slave  or  free  person  of  color,  agreeably  to  the  requisitions,  and  subject  to 
the  same  restrictions  as  are  required  by  the  before-recited  act,  or  proceed  to 
inflict  such  other  punishment  as  in  their  judgment  will  be  most  proportionate 
to  the  offence,  and  best  promote  the  object  of  the  law,  and  operate  as  a  prevent- 
ive for  like  offences  in  future. — Act  of  1817  ;  Prin.  Dig.  793. 

1.  That  if  any  court  held  hereafter  within  this  State  for  the  trial  of  a  slave 
or  slaves,  or  free  person  or  persons  of  color,  the  jury  empanneled  and  sworn 
for  such  trial  shall,  from  any  cause,  fail  to  render  a  verdict,  it  shall  and  may  be 
lawful  for  said  court  to  adjourn  to  a  succeeding  day,  not  exceeding  thirty  days 
from  the  day  of  adjournment,  and  at  the  time  of  its  adjournment;  and  before 
it  shall  adjourn,  said  court  shall  draw,  agreeable  to  the  provisions  of  the  before- 
recited  act,  {act  0/I8II,)  not  less  than  twenty-six,  and  not  more  than  thirty- 
six  jurors,  who  shall  be  summoned  to  attend  said  adjournment,  in  the  mode  pre- 
scribed in  the  acts  aforesaid,  {acts  0/I8II  and  1816,)  and  the  proceedings  of 
said  adjournment  shall  be  in  all  respects  the  same  as  those  pointed  out  in  the 
before-recited  acts. — Act  of  1837 ;  pamp.  p.  250. 
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Sentence. 

Present  the  honorable  Edwin  M.  Clark^  Asa  Boyle  and  John  Willing  y 

Justices  of  said  Court. 

STATE  OF  GEORGIA,^  To  William  Harriston,  Sheriff  of  said   county— 

Houston  County.       ^     greeting"  : 

Whereupon,  it  is  considered  by  the  Court,  that  the  said  negro  man 
slave,  Jacob  J  be,  on  the^r^^  day  of  June  next,  (eighteen  hundred  and 
forty-six,)  between  the  hours  of  ten  in  the  morning  and  five  in  the 
afternoon  of  that  day,  taken  to  some  convenient  place,  within  one  mile 
of  the  Court-House  of  said  county,  and  then  and  there  hanged  by  the 
neck  until  he  is  dead. 

A  true  extract  from  the  criminal  records  of  the  Inferior  Court. — Given  under  my 

hand  and  seal  this  May  10,  1846. 

William  H.  Wheeler,  C.  I.  C.[L.  S.] 

6.  The  said  court,  so  constituted  as  aforesaid,  shall  immediately  proceed  to 
such  trial,  unless  it  should  appear  necessary  for  the  said  court,  either  for  the 
want  of  sufficient  proof,  or  any  other  sufficient  reason,  to  delay  the  same,  as 
in  their  judgment  may  seem  for  the  furtherance  of  justice. 

7.  It  shall  be  the  duty  of  the  clerk  to  make  a  record  of  the  proceedings  against 
such  slave  or  slaves,  separate  and  distinct  from  other  records  of  his  office,  and 
he  shall  also  issue  subpoenas  and  other  writs  necessary  to  procure  the  attend- 
ance of  a  witness  or  witnesses  at  the  instance  of  either  party,  and  that  in  all 
cases  respecting  the  admission  of  evidence  against  people  of  color,  the  rules 
shall  be  the  same  as  heretofore  practiced  in  this  State. 

9.  The  owner  or  manager  of  such  slave  or  slaves  shall  have  the  right  of  chal- 
lenging seven  of  the  said  number  summoned,  and  the  said  court  five^  on  the  part 
of  the  State,  and  the  remaining  twelve  shall  proceed  to  the  trial  of  such  slave 
or  slaves. — Act  of  1811 ;   Prin.  Dig.  790. 

An  act  passed  at  Milledgeville  on  the  16th  day  of  December,  1811,  entitled 
an  act  to  establish  a  tribunal  for  the  trial  of  slaves  within  this  State  ;  the  court 
therein  established  is  hereby  made  a  tribunal  for  offences  committed  by  free 
persons  of  color,  to  all  intents  and  purposes,  as  if  the  words,  free  persons  of 
color,  had  been  inserted  in  the  caption,  and  every  section  of  the  said  act  to 
establish  a  tribunal  for  the  trial  of  slaves  within  thi^  State. — Act  of  1815  ; 
Frin,  Dig.  791. 

1.  From  and  after  the  passing  of  this  act,  ii  shall  be  the  duty  of  the  inferior 
courts  of  the  several  counties  in  this  State,  on  receiving  information  on  oath  of 
any  infirm  slave  or  slaves  being  in  a  suffering  situation  from  the  neglect  of  the 
owner  or  owners  of  such  slave  or  slaves,  to  make  particular  inquiries  into  the 
situation  of  such  slave  or  slaves,  and  render  such  relief  as  they  in  their  discre- 
tion may  think  proper. 

2.  The  said  courts  may,  and  they  are  hereby  authorised,  to  sue  for  and  re- 
cover from  the  owner  or  owners  of  such  slave  or  slaves  the  amount  that  may  be 
appropriated  for  the  relief  of  such  slave  or  slaves,  in  any  court  having  jurisdic- 
tion of  the  same  ;  any  law,  usage  or  custom  to  the  contrary  notwithstanding. — 
Act  of  1815  ;   Pnn.  Dig.  791. 

1.  The  following  shall  be  considered  as  capital  offences,  when  committed  by 
a  slave,  or  free  person  of  color  : — insurrection,  or  any  attempt  to  excite  it  j 
poisoning,  or  attempting  to  poison  ;  committing  a  rape,  or  attempting  it,  on  a 
free  white  female  j  assaulting  a  free  white  person,  with  intent  to  murder,  or 
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with  a  weapon  likely  to  produce  death  ;  maiming  a  free  white  person  ;  bur- 
glary or  arson  of  any  description,  as  contained  in  the  penal  code  of  this  State  ; 
murder  of  another  slave,  or  free  person  of  color  ;  every  and  each  of  these  of- 
fences shall,  upon  conviction,  be  punished  with  death.  And  if  any  free  per- 
son of  color  commits  the  offence  of  inveigling  or  enticing  away  any  slave  or 
slaves  for  the  purpose  of,  and  with  the  intention  to  aid  and  assist  such  slave  or 
slaves  leaving  the  service  of  his  or  their  owner  or  owners,  or  in  going  to 
another  State,  such  person  so  offending  shall,  for  each  and  every  such  offence, 
on  conviction,  be  confined  in  the  penitentiary  at  hard  labor  for  one  year,  and  at 
the  expiration  of  their  imprisonment  shall  be  sold  to  the  highest  bidder  as  a  slave ,  for 
and  during  the  term  of  their  natural  lives, 

1.  From  and  after  the  passing  of  this  act  the  following  shall  be  considered  as 
capital  offences,  when  committed  by  a  slave  or  free  person  of  color  :  Insurrec- 
tion, or  an  attempt  to  excite  it ;  committing  a  rape,  or  attempting  it  on  a  free 
white  female  ;  murder  of  a  free  white  person,  or  murder  of  a  slave  or  free  per- 
son of  color,  or  poisoning  of  a  human  being  ;  every  and  each  of  these  offences 
shall,  on  conviction,  be  punished  with  death.  And  the  following  also 
shall  be  considered  as  capital  offences,  when  committed  by  a  slave  or  free  per- 
son of  color  :  assaulting  a  free  white  person  with  intent  to  murder,  or  with  a 
weapon  likely  to  produce  death;  maiming  a  free  white  person;  burglary,  or 
arson  of  any  description :  also,  any  attempt  to  poison  a  human  being  :  every 
and  each  of  these  offence's  shall,  on  conviction,  be  punished  with  death,  or  such 
other  punishment  as  the  court  in  their  judgment  shall  think  most  proportionate 
to  the  offence,  and  best  promote  the  object  of  the  law,  and  operate  as  a  pre- 
ventive for  like  offences  in  future. — Act  of  1S21  ;  Prin.  Dig.  799. 

2.  All  other  offences  committed  by  a  slave,  or  free  person  of  color,  either 
against  persons  or  property,  or  against  another  slave  or  person  of  color,  shall 
be  punished  at  the  discretion  of  the  court,  before  whom  such  slave  or  person 
of  color  shall  be  tried ;  such  court  having  in  view  the  principles  of  humanity 
in  passing  sentence,  and  in  no  case  shall  the  same  extend  to  life  or  limb. 

3.  In  every  case  of  conviction,  for  a  capital  felony,  the  owner  of  the  slave, 
or  guardian  of  the  free  person  of  color  convicted,  may  apply  to  the  court,  be- 
fore which  the  conviction  shall  have  taken  place,  and  obtain  a  suspension  of 
the  execution  of  the  sentence,  for  the  purpose  of  applying  to  the  governor  for 
a  pardon ;  and  it  shall  be  in  the  power  of  the  governor  to  grant  said  pardon. 

Petition, 

STATE  OF  GEORGIA,  >„,        ,.  ,.^..^  ..., 

rr    .     r^  }  i- 0  the  nonorablc  Inferior  Court  of  said  county* 

Houston  County.          V  *' 

The  petition  of  John  Doe^  owner  of  the  negro  fellow  Jaco6,  charged 
with,  and  found  guilty  of,  the  crime  of  assaulting  Richard  Roe^  a  free 
white  citizen  of  said  county,  with  intent  to  murder  said  Richard  Roe, 
in  said  county,  on  thej^V^^  day  of  Aprils  last  past ;  respectfully  show- 
eth,  that  your  petitioner  desires  and  intends  to  apply  to  his  excellency 
the  governor,  for  a  pardon  for  said  negro  fellow  Jacobs  wherefore,  your 
petitioner  prays  the  suspension  of  the  execution  of  the  sentence  pro- 
nounced against  said  negro  fellow  J acoh^  until  the  first  ^dcj  of  June  next 
ensuing-;  and  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c. 
May  1,  1846.  John  Doe. 

.  4,  On  a  conviction  for  any  other  offence  not  punishable  with  death,  the  court 
may  at  its  discretion,  grant  a  suspension  of  the  execution  of  the  sentence,  for 
the  purpose  of  enabling  the  owner  of  a  slave,  or  guardian  of  a  free  person  of 
color,  to  apply  to  the  governor  for  a  pardon,  or  commutation  of  the  punishment 
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in  such  manner,  and  upon  such  terms  and  conditions,  as  he  may  think  proper 
to  direct. 

5.  On  the  trial  of  a  slave,  or  free  person  of  color,  any  witness  shall  be  sworn, 
who  believes  in  God  and  a  future  state  of  rewards  and  punishments. 

6.  Every  slave  or  free  person  of  color  charged  with  any  offence  contained 
in  this  act  shall  be  arrested  and  tried,  pursuant  to  an  act,  entitled  "  an  act  to 
establish  a  tribunal  for  the  trial  of  slaves  within  this  State,"  passed  the  16th 
day  of  December,  1811,  and  the  7th,  8th,  and  9th  sections  of  this  act,  and 
shall  receive  sentence  agreeably  to  the  requisitions  contained  in  this  act. 

8.  Where  any  jury  shall  find  a  verdict  of  guilty  against  any  such  slave  or 
slaves,  or  person  or  persons  of  color  as  aforesaid,  in  pursuance  of  the  5th  sec- 
tion of  the  act  referred  to  in  the  preceding  section,  it  shall,  and  may  be  law- 
ful for  the  said  court,  to  suspend  the  passing  sentence  against  such  slave  or 
slaves,  or  person  or  persons  of  color  as  aforesaid,  for  any  term  of  time  not  ex- 
ceeding two  days. — Act  of  1816;  Prin.  Dig.  791. 


1.  It  shall  be  lawful  for  his  excellency  the  governor,  and  he  is  hereby 
authorised,  to  appoint  some  fit  and  proper  person  to  proceed  to  all  such  ports 
and  places  within  this  State,  as  have,  or  may  have,  or  may  hereafter  hold,  any 
negroes,  mulattoes,  or  persons  of  color,  as  may  have  been  or  hereafter  may* 
be  seized  or  condemned  under  the  above-recited  act  of  congress  {entitled  an 
act  to  prohibit  the  importation  of  slaves  into  any  port  or  place  loithin  the  juris- 
diction of  the  United  States^  from  and  after  the  first  day  of  January^  1808,) 
and  who  may  be  subject  to  the  control  of  this  State,  and  the  person  so  ap- 
pointed shall  have  full  power  and  authority  to  ask,  demand,  and  recover,  and 
receive  all  such  negroes,  mulattoes,  or  persons  of  color,  and  to  convey  the 
same  to  Milledgeville,  and  place  them  under  the  immediate  control  of  the  ex- 
ecutive of  this  State. 

2.  His  excellency  the  governor  is  hereby  empowered  to  cause  the  said  ne- 
groes, mulattoes,  or  persons  of  color  to  be  sold,  after  giving  sixty  days'  notice 
in  a  public  gazette,  in  such  manner  as  he  may  think  best  calculated  for  the  in- 
terest of  this  State. 

3.  If  previous  to  any  sale  of  any  such  persons  of  color,  the  society  for  the  colo- 
nization of  free  Dersons  of  color  within  the  United  States  will  undertake  to 
transport  them  to  Africa,  or  any  other  foreign  place  which  they  may  procure 
as  a  colony  for  free  persons  of  color,  at  the  sole  expense  of  said  society,  and 
shall  likewise  pay  to  his  excellency  the  governor  all  expenses  incurred  by  the 
State  since  they  have  been  captured  and  condemned :  His  excellency  the  gov- 
ernor is  authorised  and  requested  to  aid  in  promoting  the  benevolent  views  of 
said  society  in  such  manner  as  he  may  deem  expedient. — Act  of  1S17  ;  Prin. 
Dig.  793. 

2.  If  the  party  so  charged  [with purchasing  from  a.  slave  without  a  ticket) 
fail  to  give  sufficient  security  for  his,  her,  or  their  personal  appearance  at  the 
next  superior  court,  to  answer  said  charge,  it  shall  then  be  the  duty  of  the  of- 
ficer before  whom  such  person  or  persons  shall  stand  charged,  to  commit  him, 
her,  or  them,  to  the  common  jail,  in  the  county  where  the  offence  shall  have 
been  committed ;  and  should  there  be  no  jail  in  that  county,  to  the  most  safe 
and  convenient  jail  in  any  of  the  adjacent  counties,  there  to  remain  till  the 
next  superior  court  in  the  county  where  said  offence  is  charged  to  have  been 
committed,  or  until  they  shall  give  bail. 

3.  It  shall  be  the  duty  of  the  attorney-general  or  solicitors-general,  in  their 
respective  circuits,  to  cause  the  party  or  parties  so  recognized  or  held  in  cus- 
tody for  a  violation  of  this  act,  {Act  of  1816  :  Lam.  Dig.  803,)  to  be  indicted 
for  said  offence,  and  on  conviction,  the  court  shall  impose  a  fine  of  not  more 
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than  five  hundred  dollars  with  the  cost  of  the  prosecution  ;  and  imprisonment 
in  the  common  jail  of  the  county,  or  some  other  safe  and  convenient  jail,  for  a 
period  not  longer  than  six  months. — Act  of  1818  ;  .Prin.  Dig.  794. 

Whereas,  the  principles  of  sound  policy,  considered  in  reference  to  the  free 
citizens  of  this  State,  and  the  exercise  of  humanity  towards  the  slave  popu- 
lation within  the  same,  imperiously  require  that  the  number  of  free  persons 
of  color  within  this  State  should  not  be  increased  by  manumission,  or  by  the 
admission  of  such  persons  from  other  States  to  reside  therein  ;  and  whereas, 
divers  persons  of  color,  who  are  slaves  by  the  laws  of  this  State,  have  never 
been  manumitted  in  conformity  to  the  same,  are  nevertheless  in  the  full  ex- 
ercise and  enjoyment  of  all  the  rights  and  privileges  of  free  persons  of  color, 
without  being  subject  to  the  duties  and  obligations  incident  to  such  persons, 
thereby  constituting  a  class  of  people,  equally  danaierous  to  the  safety  of  the 
free  citizens  of  this  State,  and  destructive  of  the  comfort  and  happiness  of  the 
slave  population  thereof,  which  it  is  the  duty  of  the  legislature  by  all  just  and 
lawful  means  to  suppress  : 

3.  From  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for  any  free 
person  of  color,  (Indians  in  amity  with  the  State,  and  regularly  articled  sea- 
men or  apprentices,  arriving  in  any  ship  or  vessel  excepted,)  to  come  into 
this  State  ;  and  each  and  every  person  or  persons  offending  herein,  shall  be 
liable  to  be  arrested  by  warrant,  under  the  hand  and  seal  of  any  magistrate  in 
this  State,  and  being  thereof  convicted  in  the  manner  hereinafter  pointed  out, 
shall  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  and  upon 
failure  to  pay  the  same  within  the  time  prescribed  in  the  sentence  awarded 
against  such  person  or  persons,  he,  she,  or  they  shall  be  liable  to  be  sold  by 
public  outcy,  as  a  slave  or  slaves,  in  such  manner  as  maybe  prescribed  by  the 
court  awarding  such  sentence,  and  the  proceeds  of  such  sales  shall  be  appro- 
priated in  the  manner  provided  for  the  appropriation  of  penalties  recovered 
under  this  act ;  Provided,  that  any  person  or  persons  who  shall  have  been  con- 
victed under  this  section,  and  shall  have  complied  with  the  sentence  awarded 
against  him,  her,  or  them,  by  payment  of  the  penalty  or  penalties,  shall  be 
liable  to  a  new  prosecution,  and  to  all  the  pains  and  penalties  herein  pre- 
scribed, as  often  as  he,  she,  or  they,  shall  be  found  within  the  limits  of  this 
State,  after  the  expiration  of  twenty  days  from  the  time  of  his,  her,  or  their 
discharge  from  such  previous  prosecution  :  and  provided  moreover,  that  any 
articled  seaman  or  apprentice  as  aforesaid,  who  may  be  found  within  the  limits 
of  this  State,  after  the  expiration  of  twenty  days  from  the  departure  of  the 
ship  or  vessel  in  which  he  may  have  arrived,  or  after  his  discharge  from  such 
ship  or  vessel,  shall  be  liable  to  all  the  pains  and  penalties  of  this  act. — Act  of 
1818  ;  Prin.  Dig.  794. 

All  laws  and  parts  of  laws  w^hich  authorise  the  selling  of  free  persons 
OF  COLOR  INTO  SLAVERY  be,  and  the  same  are  hereby  repealed. — Act  of 
1824;  Frin.  Dig.  800. 


5.  All  and  every  free  person  or  persons  of  color,  residing  or  being  within 
this  State,  at  the  time  of  the  passing  of  this  act,  and  continuing  or  being  there- 
in on  the  first  day  of  March  next,  except  as  hereinbefore  excepted,  shall,  on 
or  before  that  day,  and  annually  on  or  before  the  first  Monday  in  March  in 
each  and  every  succeeding  year,  which  they  shall  continue  within  the  limits 
of  this  State,  make  application  to  the  clerk  of  the  inferior  court  of  the  county 
in  which  they  reside,  and  it  shall  be  the  duty  of  the  said  clerk  to  make  a 
registry  of  such  free  person  and  persons  of  color,  in  a  book  by  him  to  be  kept 
for  that  purpose,  particularly  describing  therein  the  names,  ages,  places  of 
nativity  and  residence,  time  of  coming  into  this  State,  and  occupation  or  pur- 
suit of  such  free  person  or  persons  of  color  ;  and  such  clerk  shall  be  entitled 
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to  demand  and  receive  fifty  cents  for  each  and  every  person  or  persons  so 
registered  as  aforesaid,  and  for  granting  a  certificate  thereof,  which  he  shall  in 
like  manner  be  bound  to  do,  on  or  before  the  first  Monday  in  May  thereafter,  if 
no  person  shall  appear  to  gainsay  the  same ;  and  to  the  intent  that  all  persons  con- 
cerned or  interested  therein,  may  have  due  notice  thereof,  it  shall  be  the  duty 
of  such  clerk  forthwith,  after  the  said  first  Monday  in  March  in  each  and 
every  year,  to  cause  to  be  published  in  one  or  more  of  the  public  gazettes  of 
the  county,  or  in  counties  where  there  are  no  gazettes,  in  some  one  or  more 
of  the  gazettes  of  the  State,  a  list  of  such  free  persons  of  color,  applying  for 
registry,  with  notice  that  certificates  will  be  granted  to  such  applicants,  if  no 
objections  are  made  thereto,  on  or  before  the  second  Monday  in  April  there- 
after ;  and  each  and  every  person  desirous  of  objecting  thereto,  shall  file  such 
his  objections  in  the  office  of  such  clerk  within  the  time  specified  in  such 
notice,  which  proceedings  shall  be  by  the  said  clerk  notified  to  the  justices  of 
the  inferior  court  of  such  county,  and  shall  be  tried  and  determined  in  the 
manner  hereinafter  pointed  out,  and  the  said  clerk  shall  grant  or  withhold  such 
certificate,  according  to  the  determination  thereof:  Provided^  that-  the  ex- 
pense of  such  publication  shall  be  defrayed  out  of  the  county  funds,  where 
the  moiety  of  the  several  penalties  prescribed  by  this  act  is  appropriated  to 
the  county,  and  out  of  the  funds  of  the  city  of  Savannah  where  such  moiety  is 
appropriated  to  the  corporation  of  said  city. 

Application, 

STATE  OF  GEORGIA— HOUSTON  COUNTY. 
Clerk's  Office,  Inferior  Court,  March  1,  1846. 

John  Williams,  claiming  to  be  a  free  man  of  color,  applies  to  me  for 
the  purpose  of  registry  as  such ;  if  no  objection  be  made,  in  conformity 
with  law  a  certificate  of  registry  will  be  granted  the  applicant,  accord- 
ing to  the  statute  in  such  case  made  and  provided. 

Said  John  Williams  is  twenty-five  years  of  age,  four  foet,  six  inches 
high,  and  of  yellow  complexion  ;  was  born  in  Lenoir  county,  JYorth 
Carolina,  and  came  into  this  State  in  the  year  eighteen  hundred  and 
twenty-five,  resides  in  the  county  of  Houston;  he  is  by  occupation  a 
blacksmith. 

Given  under  my  hand  and  official  signature. 

William  H.  Wheeler,  Clerk, 

Notice. 
STATE  OF  GEORGIA— HOUSTON  COUNTY. 

Clerk's  Office,  Inferior  Court,  March  1,  1846. 

,  Whereas  John  Williams,  claiming  to  be  a  free  man  of  color,  applies 
to  me  for  registry  as  such,  all  persons  concerned  are  hereby  notified  to 
file  their  objections  (if  any  they  have)  in  my  office,  in  terms  of  the 
statute  in  such  case  made  and  p»rovided  ;  otherwise  a  certificate  of 
registry  will  be  granted  the  applicant.  Said  John  Williams  is  twenty- 
five  years  of  age  ;  four  feet  six  inches  high,  and  of  yellow  complexion  ; 
was  born  in  Lenoir  county,  JYorth  Carolina,  and  came  into  this  State 
in  the  year  eighteen  hundred  and  twenty-five ;  resides  in  the  county 
of  Houston;  he  is  a  blacksmith  by  occupation. 

Given  under  my  hand  and  official  signature. 

William  H.  Wheeler,  Clerk, 
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Notice, 

STATE  OF  GEORGIA,  1  To  William  H.  Wheeler,  Clerk  of  the  Inferior 
Houston  County.        ^      Court  of  Said  county. 

You  are  hereby  notified  that  I  object  to  the  issuing  a  certificate  of 
registry  to  John  Williams,  who  claims  to  be  a  free  man  of  color,  and 
applies  for  said  certificate  on  the  following  grounds,  to  wit : 

First — because,  &c.  [set  out  the  grounds  of  objection  fully  and  dis- 
tinctly,^ 

Secondly — because,  &c.     March  10,  1846. 

In  person  appeared  before  me  John  Doe,  w^ho  being  duly  sworn, 
saith  that  the  facts  stated  in  the  above  objections  are  true,  to  the  best 
of  his  knowledge  and  belief. 

•    Sworn  to  and  subscribed,         1 

before  me,  this  March  10,  1846.  V  JOHN  DOE. 

James  Mack,  J.  P.  j 

6.  All  and  every  person  of  color  (Indians  in  amity  with  this  State,  or  regu- 
larly articled  seamen  or  apprentices  arriving  in  any  ship  or  vessel  excepted) 
who  shall,  after  the  first  Monday  in  May  next,  be  found  vv^ithin  the  limits  of  this 
State,  whose  names  shall  not  be  enrolled  in  the  book  of  registry,  described  in 
the  preceding  section,  or  having  been  enrolled,  who  shall  have  been  refused 
certificates  in  the  manner  therein  prescribed,  and  who  shall  be  working  at 
large,  enjoying  the  profits  of  his  or  her  labor,  and  not  in  the  employment  of  a 
master  or  owner,  or  of  some  white  person,  by  and  in  virtue  of  an  actual  and  bona 
fide  contract,  with  the  master  or  owner  of  such  person  of  color,  securing  to 
such  master  or  owner  the  profits  arising  from  the  labor  of  such  person  of  color, 
shall  be  deemed,  held,  and  taken  to  be  slaves,  and  may  be  arrested  by  warrant 
under  the  hand  of  any  magistrate  of  this  State,  and  such  proceedings  being  had 
as  are  hereinafter  provided,  shall  be  sold  by  public  outcry  as  slaves,  and  the 
proceeds  of  such  sales  shall  be  appropriated  in  the  manner  specified  in  the  first 
section  of  this  act. 

7.  All  registered  free  persons  of  color,' between  the  ages  of  fifteen  and  sixty 
years,  shall  be  liable  to  do  public  work  in  the  counties  or  corporate  towns  in 
which  they  may  reside,  under  such  regulations  and  on  pain  of  such  penalties 
for  noncompliance  as  the  justices  of  the  inferior  courts  of  the  several  counties, 
and  the  mayor  and  aldermen,  or  intendant  and  wardens,  or  commissioners  of 
such  corporate  towns  shall  prescribe  ;  and  it  shall  be  the  duty  of  such  justices 
of  the  inferior  court,  and  of  such  mayor  and  aldermen,  intendant  and  wardeits, 
or  commissioners,  to  call  out  such  free  persons  of  color,  and  employ  them  in 
public  work  within  their  respective  jurisdictions  for  a  term  not  exceeding 
twenty  days  in  one  year. 

8.  No  free  person  of  color  within  this  State,  (Indians  in  amity  with  this 
State  excepted,)  shall  be  permitted  to  purchase  or  acquire  any  real  estate,  or 
any  slave  or  slaves,  either  by  a  direct  conveyance  to  such  free  person  of  color 
of  the  legal  title  of  such  real  estate,  or  slave  or  slaves,  or  by  a  conveyance  to 
any  white  person  or  persons  of  such  legal  title,  reserving  to  such  free  person 
of  color  the  beneficial  interest  therein,  by  any  trust,  either  written  or  parol,  by 
any  will,  testament  or  deed,  or  by  any  contract,  agreement,  or  stipulation, 
either  written  or  parol,  and  securing  or  attempting  to  secure  to  such  free  per- 
son of  color,  the  legal  title  or  equitable  or  beneficial  interest  thereiii,  but  all  and 
singular  such  real  estate,  and  each  and  every  such  slave  or  slaves  shall  be 
deemed  and  held  to  be  wholly  forfeited,  and  the  escheators  in  the  several  coun- 
ties in  this  State  shall  be,  and  they  are  hereby  required  to  proceed  against  such 
property  in  the  manner  pointed  out  by  the  several  acts  to  regulate  escheats  in 
this  State  ;  and  the  proceeds  of  such  forfeited  property  shall,  after  deducting 
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ten  per  centum  on  the  gross  amount  thereof,  which  shall  be  paid  to  the  person 
giving  information  of  the  same  to  the  escheator,  or  to  the  escheator  himself, 
if  he  shall  discover  the  same,  and  the  costs  of  the  inquisition  be  appropriated 
one  half  to  the  use  of  the  county,  except  in  the  county  of  Chatham,  in  which 
such  moiety  shall  be  paid  to  the  corporation  of  the  city  of  Savannah,  and  the 
other  moiety  shall  be  paid  into  the  treasury  of  the  State  ;  and  all  and  every 
person  or  persons  who  shall  be  concerned  in  covering  or  protecting  such  pro- 
perty, so  as  to  secure  or  attempt  to  secure  the  legal  or  equitable  title  therein 
to  such  free  person  or  persons  of  color,  contrary  to  the  true  intent  and  meaning 
of  this  act,  shall  be  liable  to  a  penalty  not  exceeding  one  thousand  dollars, 
which  shall  be  sued  for  and  recovered  in  the  manner  herinafter  pointed  out, 
and  shall  be  appropriated  in  the  mode  prescribed  in  the  first  section  of  this  act. 
—Act  of  1818  ;  Frill.  Dig.  794. 

1.  All  free  persons  of  color  contemplated  in  the  above-recited  act,  who  fail 
to  comply  with  the  provisions  therein  contained,  shall  be,  and  they  are  hereby 
declared  to  be  exonerated,  released,  and  discharged  from  all  pains  or  forfeitures 
to  which  they  were  thereby  subjected ;  Provided^  they  do  on  or  before  the 
first  Monday  in  July  next,  and  annually  thereafter  on  the  first  Monday  in  July, 
comply  with  the  provisions  contained  in  said  act ;  Provided,  that  this  act  shall 
not  extend  to  any  case  where  there  has  been  an  actual  forfeiture  and  sale. — Act 
0/1819  ;  Prin.  Dig.  799. 

1.  That  all  free  persons  of  color  who  have  resided  in  this  State  from  the 
first  day  of  June,  in  the  year  eighteen  hundred  and  thirty-six,  and  who  have 
failed  to  have  their  names  registered  in  conformity  to  law,  shall  be,  and  they 
are  hereby  declared  to  be  exonerated  and  discharged  from  all  pains,  penalties 
and  forfeitures  to  which  they  were  thereby  subjected  :  Provided,  that  this  act 
shall  not  extend  to  any  case  where  there  has  been  a  prosecution  and  conviction 
thereon  :  Provided,  that  this  act  shall  not  operate  in  favor  of  any  free  negro  of 
the  age  of  fourteen  years,  unless  he  or  she  shall,  on  or  before  the  first  day  of 
August  next,  and  once  a  year  in  each  year  thereafter,  have  his  or  her  name 
registered  in  compliance  with  the  statutes  of  this  State. 

2.  That  free  persons  of  color  under  the  age  of  fourteen  years,  shall  not  be 
subject  to  the  pains  and  penalties  of  the  laws  against  free  persons  of  color 
neglecting  and  omitting  to  have  their  names  registered  :  Provided,  ilmt  this  act 
shall  not  be  construed  to  authorise  any  free  Jiegro  under  the  age  of  fourteen 
years,  or  other  age,  to  come  into  this  State. — 4^ct  of  1843  ;  pamp.  p.  59. 

2.  All  property  held  by  any  free  persons  of  color  at  the  time  of  the  passing 
of  the  above-recited  act,  (act  of  1818,)  shall  not  be  deemed  or  considered  as 
forfeited  ;  but  that  the  same  shall  remain  in  the  owner,  or  in  his  or  her  descend- 
ants after  his  or  her  death. 

3.  The  eighth  section  of  the  act  aforesaid  be,  and  the  same  is  hereby  re- 
pealed, so  far  as  relates  to  real  estate,  except  in  the  cities  of  Savannah,  Augusta 
and  Darien. 

4.  The  above-recited  act  shall  not  extend  to  and  operate  upon  free  persons 
of  color  who  are  minors,  and  bound  out  according  to  law. — Act  of  1819  ;  Prin. 
Dig.  799. 

9.  All  and  singular  the  penalties  prescribed  by  this  act,  and  each  and  every 
proceeding  directed  herein,  except  where  it  is  otherwise  specially  provided 
thereby,  shall  be  prosecuted,  recovered  and  enforced  against  all  and  every  white 
person  or  persons  who  shall  become  amenable  thereto  by  action  of  debt  or 
indictment  in  the  superior  courts  of  the  respective  counties,  according  to  the 
ordinary  course  of  proceedings  therein  ;  and  the  same  shall  be  prosecuted, 
recovered  and  enforced  against  all  and  every  person  or  persons  of  color, 
whether  free  or  slave,  before  the  justices  of  the  inferior  courts  of  the  respective 
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counties,  or  a  majority  of  them,  either  at  the  regular  sessions  of  such  courts, 
or  at  special  sessions  to  be  held  for  that  purpose,  which  the  said  justices,  or  a 
majority  of  them,  are  hereby  empowered  to  hold,  and  to  do  all  needful  and 
necessary  acts  therein,  for  giving  full  effect  to  the  provisions  of  this  act ;  and 
the  said  justices  shall  in  like  manner  be  authorised  to  hear  and  determine  all 
objections  which  shall  be  made  to  the  registry  of  any  person  of  color  claiming 
to  be  free,  reserving  always  to  the  judges  of  the  superior  courts  the  constitu- 
tional right  of  revising  all  such  proceedings  ;  for  which  purpose  the  said 
justices  shall  be  required  to  make  a  special  record  of  their  several  actings  and 
doings  in  the  premises,  and  of  all  evidence  or  testimony  given  therein,  and 
to  transmit  the  same  when  required  to  the  said  judges  :  Provided  alicays^  that 
in  all  trials  which  may  be  had  under  this  act,  except  for  the  enforcement  of 
penalties  against  white  persons,  the  court  shall  be  authorised  to  require  the 
answers  on  oath,  (to  such  questions  touching  the  same  as  they  may  deem  rel- 
evant,) of  all  and  every  white  person  or  persons  claiming  title  to  such  persons 
of  color,  or  to  any  real  or  personal  property,  which  shall  be  proceeded  against, 
as  forfeited  under  this  act,  or  in  whose  employment  such  person  of  color  may 
be,  or  who  may  be  guardian  of  such  person  of  color,  and  the  same  shall  be 
read  as  evidence  therein. 

Judgment, 

STATE  OF  GEORGIA—HOUSTON  COUNTY. 

Inferior  Court,  Special  Session,  April  1,  1846. 

Present,  the  honorable  Edwin  M.  Clark,  Asa  Boyle,  and  John  Willing, 

Justices  of  said  court. 

Whereas,  on  the^r^^  day  o^  March,  in  the  yfear  of  our  Lord,  eigh- 
teen hundred  emd  forty -six,  John  Williatns,  claiming  to  be  a  free  man  of 
color,  made  application  to  William  H.  Wheeler,  clerk  of  said  court,  for 
a  certificate  of  registry,  as  aforesaid.  And  Avhereas,  on  the  tenth  day 
of  March,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty -six, 
John  Doe,  of  said  county,  filed  in  the  office  of  said  clerk,  his  objec- 
tions to  the  issuing  the  certificate  of  registry  to  said  John  Williams, 
And  whereas,  the  parties  hava,  this  day,  appeared  in  open  court,  in 
support  of  said  application  and  objections,  and  it  appearing,  upon  the 
evidence  of  Samuel  West,  James  Thomas  and  Willis  Snell,  that  said 
John  Williams,  is  a  free  man  of  color  and  entitled  to  said  certificate  of 
registry,  and  no  proof  being  produced  to  support  said  objections,  filed 
as  aforesaid  ;  it  is,  therefore,  ordered,  that  said  clerk  issue  to  said  John 
Williams,  a  certificate  of  registry,  in  conformity  with  the  statute  in 
such  case  made  and  provided. 

A  true  extract  from  the  minutes. 

William  H.  Wheeler,  Clerk, 

Certificate, 
STATE  OF  GEORGIA,  ^  Whereas,  John  Williams,  a  free  man  of  color, 
Houston  County.  ^  applied  to  me,  on  the  first  day  of  March,  in  the 
year  of  our  Lord,  eighteen  hundred  and  forty-six,  for  registry  for 
the  said  year  eighteen  hundred  and  forty-six.  And  whereas, 
said  John  Williams  has  produced  sufficient  proof  of  his  being  a  free 
man  ;  and  after  advertisement  being  made,  I  do  therefore  issue  this 
my  certificate,  that  said  John  Williams  is  duly  and  lawfully  registered, 
as  a  free  man  of  color,  residing  in  said  county.  Said  Johii  Williams  is 
twenty-five  years  of  age  ;  four  feet  six  inches  high,  and  of  yellow  com- 
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plexion ;  was  born  in  Lenoir  county,  JYorth  Carolina,  is  a  blacksmith 
by  occupation.     John  Doe,  of  said  county ^  is  his  guardian. 
Given  under  my  hand  and  seal,  this  June  1,  1846. 

William  H.  Wheeler,  C.  L  C.  [L.  S.] 

10.  It  shall  be  the  duty  of  all  courts  and  judges  before  whom  any  proceed- 
ings may  be  had  under  this  act,  so  to  construe  the  several  provisions  thereof  as 
to  carry  the  same  into  full  and  complete  operation,  according  to  the  true  spirit, 
intent  and  meaning  thereof,  as  declared  in  the  preamble  of  the  same  ;  and  all 
and  every  such  courts  and  judges  are  hereby  invested  with  full  power  for  such 
purpose,  and  are  authorised  and  required  to  make  all  necessary  rules  and  regu- 
lations, and  to  adopt  all  needful  proceedings  not  herein  specially  provided, 
according  to  the  usual  course  of  justice,  which  may  be  at  any  time  required, 
for  the  purposes  aforesaid. 

11.  All  warrants  issued  by  any  magistrate  under  this  act,  against  any  per- 
son of  color,  whether  free  or  slave,  shall  be  returned  by  the  officer  executing 
the  same,  to  the  justices  of  the  inferior  court  of  the  county,  in  which  the  same 
may  be  issued  ;  and  the  said  justices,  or  a  majority  of  them,  shall  proceed  im- 
mediately to  hear  and  determine  thereon,  making  such  record  of  their  pro- 
ceedings as  is  hereinbefore  provided. — Act  of  1818  ;  Prin.  Dig.  798. 

2.  Whenever  a  slave  or  free  person  of  color  is  brought  before  the  inferior 
court  to  be  tried  for  an  offence  deemed  capital,  it  shall  be  the  duty  of  said 
court  to  pass  such  sentence  as  may  be  pointed  out  by  law  for  the  offence  of 
which  such  slave  or  free  person  of  color  may  be  guilty  ;  and  in  case  of  a  ver- 
dict of  manslaughter  shall  be  found  by  the  jury,  the  punishment  shall  be  by 
whipping,  at  the  discretion  of  the  court,  and  branded  on  the  cheek  with  the 
letter  M.—Act  of  1821  ;  Frin.  Dig.  799. 

2.  From  and  after  the  passage  of  this  act,  every  owner  or  owners  who  may 
keep  on  any  plantation  the  number  of  ten  slaves  or  more,  over  the  age  of  six- 
teen, shall  be  compelled  to  keep  a  white  man  capable  of  bearing  arms,  as  an 
overseer,  manager,  or  superintendent,  on  said  plantation,  under  the  penalty 
contained  in  the  said  forty -third  section  so  repealed. — Act  of  1823  ;  Prin. 
Dig.  800. 

2.  Previous  to  the  granting  of  certificates  of  registry  of  freedom,  it  shall  be 
the  duty  of  the  clerks  of  the  superior  and  inferior  courts  of  the  several  coun- 
ties of  this  State,  to  give  ten  days'  notice  in  one  of  the  public  gazettes,  or  in 
some  other  public  manner,  of  the  name  of  the  applicant  or  applicants,  his  age, 
&c.,  and  of  his,  or  her,  or  their  guardian  or  guardians. 

3.  Such  certificate  of  registry  of  freedom,  when  issued  as  aforesaid,  shall 
contain  an  accurate  description  of  the  person,  age,  or  occupation,  and  resi- 
dence of  such  person  of  color,  and  that  the  clerk  so  issuing  the  same  shall  be 
entitled  to  have  an3  receive  from  the  guardian  of  such  person  of  color  the 
sum  of  five  dollars  ;  and  should  any  free  negro  or  person  of  color  transfer  his 
or  her  certificate  of  registry  of  freedom  obtained  as  aforesaid  to  any  slave,  or 
free  negro,  or  other  person  of  color,  such  free  negro  or  person  of  color  so  of- 
fending shall  be  punished  by  such  fine,  imprisonment,  and  other  corporal  pun- 
ishment as  any  court  competent  to  try  slaves  and  free  persons  of  color  may  in 
its  discretion  think  proper  to  inflict. — Act  of  1826  ;  Prin.  Dig.  800. 

3.  That  if  any  free  negro  of  the  age  of  fourteen  years,  shall  hereafter  neg- 
lect to  have  his  or  her  name  registered  asireeable  to  law,  he  or  she  shall  not 
be  compelled  to  depart  this  State,  but  shall  nevertheless  be  subject  to  be  ar- 
rested, tried,  convicted  and  fined,  and  be  compelled  to  pay  the  same  agreea- 
ble to  the  provisions  of  the  second  section  of  an  act  approved  December  the 
twenty-sixth,  eighteen  hundred  and  thirty-five,  until  he  or  she  shall  have 
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caused  his  or  her  name  to  be  registered  agreeable  to  the  laws  of  this  State. — 
Act  of  1843  ;  pamp.  p.  59. 


4.  If  any  captain  of  a  vessel,  mariner,  or  other  person  or  persons  shall  trans- 
port, entice,  carry  away,  or  inveigle,  or  shall  attempt  to  transport,  entice, 
carry  away,.or  inveigle,  or  shall  aid,  abet,  or  in  anywise  assist  or  be  instrumental 
in  the  transportation,  removal,  enticing,  inveigling,  or  going,  running,  or  car- 
rying away  out  of  the  State  of  Georgia  of  any  free  person  of  color  or  any 
other  person  of  color,  claiming  or  pretending  to  claim  to  be  free,  who  shall 
not  have  such  genuine  certificate  of  registry  of  freedom  duly  issued  to  him  or 
her  as  aforesaid,  such  person  or  persons  so  offending  shall  be  liable  to  be  in- 
dicted as  for  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in  the 
common  jail  of  the  county,  at  the  discretion  of  the  court ;  and  such  person  or 
persons,  and  each  and  every  one  of  them,  shall  also  forfeit  and  pay  the  sum 
of  $500  for.  each  offence  so  committed,  to  be  sued  for  or  prosecuted  by  action 
of  debt  as  on  the  case  in  the  name  of  the  State  in  any  court  having  competent 
jurisdiction  thefeof,  at  any  time  within  five  years  after  the  commission  of  the 
offence,  q»e^  half  of  which  forfeiture  when  recovered  shall  be  for  the  use  of 
the  State,  and  the  other  half  to  the  use  of  the  informer ;  and  it  shall  [be]  the 
duty  of  the  attorney  general,  or  solicitor  general,  who  shall  be  assigned  or  ap- 
pointed to  prosecute  the  pleas  of  the  State  in  the  county  where  the  said  action 
is  cognizable,  to  sue  and  prosecute  for  the  said  sum  whenever  he  shall  be  in- 
formed of  any  such  offence  \ .Provided  neverthdessy  that  it  shall  and  may  be 
'lawful  for  any  such  person  to  sue  and  prosecute  for  said  sum,  if  such  attorney 
or  solicitor  general  shall  not  have  previously  sued,  or  prosecuted  therefor. 

5y\No  colored  seaman  arriving  from  any  port  whatever,  (except  from  ports 
ip^'South-Carolir>a,)  shall  be  suffered  to  leave  the  vessel  in  which  they  have 
arrived,  in  any  port  in  this  State,  from  the  hours  of  six  o'clock  in  the  evening 
until  five  o'clock  in  the  succeeding  morning ;  and  it  shall  be  the  duty  of  every 
captain  of  a  vess'el  having  such  seaman  as  aforesaid  on  board,  to  report  to  the 
chief  magistrate  of  the  city  or  town  where  the  vessel  is,  a  particular  descrip- 
tion of  the  seamen  and  their  names  ;  and  the  said  captain  shall  give  bond  with 
two  securities  in  the  sum  of  $100  for  each  seaman  aforesaid,  payable  to  the 
chief  magistrate  of  the  city  or  town  where  the  vessel  is,  conditioned  for  the 
maintenance  of  each  seaman,  for  the  retaining  each  on  board  his  said  vessel, 
as  is  above  required,  and  for  the  taking,  removing,  and  carrying  away  each  of 
said  seamen  when  the  vessel  departs,  whether  by  the  articles  entered  into, 
the  said  port  of  this  State  be  a  port  of  discharge  or  not. 

6.  If  the  said  captain  shall  violate  or  omit  to  perform  any  of  the  provisions 
or  conditions  of  said  bond  so  entered  into,  it  shall  be  the  duty  of  the  aforesaid 
chief  magistrate  to  direct  the  solicitor  general  of  the  circuit  court,  or  recorder 
of  the  city  in  which  the  vessel  is,  or  employ  any  solicitor  or  attorney,  to  sue 
the  same  in  any  court  having  competent  jurisdiction  ;  and  the  amount  recov- 
ered on  said  bond  shall  be  paid  into  the  treasury  of  such  town  or  city. — Act 
of  1826  ;  Prin.  Dig.  801. 

1.  Whenever  any  vessel  shall  arrive  in  any  of  the  ports  or  waters  of  this 
State,  it  shall  be  the  duty  of  the  master  or  captain  thereof  to  repair,  within 
twenty-four  hours  after  the  arrival  aforesaid,  to  the  nearest  city  or  town,  and 
make  a  report  to  the  mayor,  intendant,  or  other  chief  magistrate  thereof,  of 
any  colored  persons  on  board  of  his  said  vessel,  and  give  bond  agreeably  to 
the  provisions  of  the  fifth  section  of  the  act  passed  the  twentieth  day  of  De- 
cember, 1826,  under  the  penalty  of  one  hundred  dollars  for  every  such  person 

'  omitted  to  be  so  reported  and  bonded. 

2.  The  said  penalty  shall  be  sued  for  and  recovered  in  the  same  manner  as 
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is  prescribed  in  the  sixth  section  of  the  said  act,  passed  on  the  20th  day  of 
December,  1826,  aforesaid,  entitled  "  An  Act  to  amend  an  Act,  entitled  an 
Act  supplementary  to  an  Act  more  effectually  to  enforce  an  Act,  entitled  an 
Act  prescribing  the  mode  of  manumitting  slaves  in  this  State  ;  and  also  to 
prevent  the  inveigling  and  illegally  carrying  out  of  the  State  persons  of  color." — 
Act  of  1827  ;  Frin.  Dig.  801. 

1.  That  from  and  after  the  passage  of  this  act,  free  persons  of  color  may 
exercise  the  right  heretofore  secured  to  them,  of  suing  and  being  sued,  plead- 
ing* and  being  impleaded,  answering  and  being  answered  unto,  by  the  aid  of  a 
next  friend  as  well  as  by  a  guardian. 

2.  Guardians  or  free  persons  of  color  shall  have  the  privilege,  with  the 
consent  of  the  inferior  courts,  of  resigning  their  appointments  at  any  time  they 
may  wish  to  do  so.— tIc^  o/1829  ;  Prin^Dig.  802. 


1 .  From  and  after  the  passing  of  this  act,  the  willful  and  malicious  burning, 
or  setting  fire  to,  or  attempting  to  burn  a  house  in  a  city,  town,  or  village, 
when  committed  by  a  slave  or  free  person  of  color,  shall  be  punished  with 
death. 

2.  The  willful  and  malicious  burning  a  dwelling-house  on  a  farm  or  planta- 
tion, or  eisew^iere,  (not  in  a  city,  town,  or  village,)  or  the  setting  fire  thereto 
in  the  night-time,  when  the  said  house  is  actually  occupied  by  a  person  or  per- 
sons, with  the  intent  to  burn  the  same,  when  committed  by  a  slave  or  free 
person  of  color,  shall  be  punished  with  death. 

3.  The  trial  of  offenders  against  the  provisions  of  this  act,  shall  be  had  in 
the  same  courts,  and  conducted  in  the  same  manner,  and  Under  the  same  rules 
and  regulations  as  are  provided  by  the  several  acts  now  in  force  in  this  State, 
for  the  trial  of  capital  offences,  when  committed  by  a  slave  or  free  person  of 
color.— J-C^  of  1829  ;  Prin.  Dig,  804. 


1.  In  all  trials  and  proceedings  before  ju,stices  of  the  peace  and  justices  of 
the  inferior  courts,  under  and  by  virtue  of  the  act  passed  on  the  sixteenth  day 
of  December,  1811,  and  of  the  act  passed  on  the  nineteenth  day  of  December, 
1816,  in  relation  to  slaves  and  free  persons  of  color,  and  of  any  acts  amenda- 
tory thereof,  when  either  party  shall  be  dissatisfied  with  any  decision  of  the  court 
before  whom  such  trial  and  proceedings  may  be  had,  affecting  the  real  merits 
thereof,  such  party  shall  and  may  offer  exceptions  in  writing  to  such  decision, 
which  shall  be  signed  by  such  party,  or  his  or  her  attorney,  and  if  the  same 
shall  be  overruled  by  said  court,  the  party  making  the  exceptions  may,  on 
twenty  days'  notice  to  the  opposite  party,  or  his  or  her  attorney,  apply  to 
one  of  the  judges  of  the  superior  court,  and  if  such  judge  shall  deem  the  ex- 
ceptions sufficient,  he  shall  forthwith  issue  a  writ  of  certiorari  to  said  justices, 
or  to  the  clerk  of  the  inferior  court,  as  the  case  may  be,  requiring  the  proceed- 
ings in  said  matter  to  [be]  certified  and  sent  to  the  superior  court  next  to  be 
held  in  and  for  the  county  in  which  said  proceedings  or  trial  may  have  been 
had  ;  and  at  the  term  of  the  court  to  which  such  proceedings  shall  be  certified, 
said  superior  court  shall  determine  thereon,  and  make  such  order,  judgment 
and  decision  as  shall  be  agreeable  to  law  and  justice. 

2.  When  exceptions  shall  be  offered  in  manner  aforesaid,  the  said  justices 
before  whom  said  trials  or  proceedings  may  be,  shall  suspend  the  execution  of 
their  judgment  and  sentence  for  forty  days ;  and  when  a  certiorari  shall  be 
sanctioned  in  manner  aforesaid,  the  judge  issuing  the  same  shall  order 
the  said  judgment  and  sentence  to  be  suspended  until  the  final  order  and 
decision  of  said  superior  court  shall  be  had  in  the  cause. — Act  of  1829  ;  Prin. 
Dig.  805.  ^ 
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2.  That  whenever  a  certiorari  shall  be  granted  agreeable  to  the  provisions  of 
the  before-mentioned  act,  passed  on  the  twenty-second  December,  1829,  if 
sentence  shall  have  been  passed  and  a  day  fixed  when  the  same  shall  be  carried 
into  effect  by  the  inferior  court  before  whom  the  slave  or  slaves,  or  free  person 
or  persons  of  color,  were  had  and  convicted ;  and  if,  after  considering  said 
certiorari,  the  judge  of  the  superior  court  before  whom  the  same  may  be,  shall 
be  of  the  opinion  that  the  sentence  of  the  inferior  court  should  not  be  altered 
or  disturbed,  he  is  hereby  authorised  and  directed  to  order  the  execution  of 
said  sentence  on  some  other  day  than  that  fixed  by  said  inferior  court  (if  the 
day)  shall  have  passed  before  the  final  hearing  and  discussion  of  said  certiorari. 

3.  That  if  the  judge  of  the  superior  court  before  whom  any  certiorari,  as 
contemplated  by  the  before-recited  act,  passed  on  the  22d  December,  1829, 
shall  be  argued  and  considered,  shall,  after  considering  the  same,  be  of  opin- 
ion that  error  has  been  committed  in  the  court  below,  and  that  a  new  trial 
should  be  had,  he  should  pass  such  order  as  may  be  necessary  to  effect  this 
object ;  and  the  inferior  court  to  whom  said  order  may  be  directed  shall  obey 
the  same  ;  and  whenever  a  new  trial  shall  be  ordered,  said  inferior  court  shall 
assemble  on  the  day  to  be  specified  in  said  order,  shall  draw  a  jury,  have 
them  summoned  in  the  manner  prescribed  by  the  before-recited  acts,  and  in 
all  cases  of  a  new  trial,  the  presenting  shall  in  all  cases  be  the  same  as  those 
presented  in  the  before-mentioned  acts. 

4.  That  in  all  cases  where  a  sufficient  number  of  the  jurors  summoned  shall 
fail  to  attend,  it  shall  be  lawful  for  the  court  to  complete  the  requisite  number 
by  summoning  talismen. — Act  of  1837  ;  pamp.  p.  250. 


3.  It  shall  not  be  lawful  for  any  person  to  give  credit  to  any  free  person  of 
color,  but  on  a  written  order  of  the  guardian. 

4.  If  neither  the  guardian  nor  the  ward  have  property  to  pay  any  penalty 
which  may  be  awarded  under  this  act,  or  any  debt,  which  may  be  contracted 
under  the  written  order  of  the  guardian,  it  may  be  lawful  for  the  court  to  bind 
out  such  ward,  and  upon  such  terms  as  they  may  think  proper  to  satisfy  such 
penalty  or  debt. 

5.  No  person  of  color,  whether  free  or  slave,  shall  be  allowed  to  preach  to, 
exhort  or  join  in  any  religious  exercise  with  any  persons  of  color,  either  free  or 
slave,  there  being  more  than  seven  persons  of  color  present.  They  shall  first  ob- 
tain a  written  certificate  from  three  ordained  ministers  of  the  gospel  of  their  own 
order,  in  which  certificate  shall  be  set  forth  the  good  moral  character  of  the 
applicant,  his  pious  deportment,  and  his  ability  to  teach  the  gospel,  having  a 
due  respect  to  the  character  of  those  persons  to  whom  he  is  to  be  licensed  to 
preach  ;  said  ministers  to  be  members  of  the  conference,  presbytery,  synod,  or 
association  to  which  the  churches  belong  in  which  said  colored  preachers  may 
be  licensed  to  preach ;  and  also  the  written  permission  of  the  justices  of  the 
inferior  court  of  the  county,  and  in  counties  in  which  the  county  town  is  in- 
corporated ;  in  addition  thereto,  the  permission  of  the  mayor,  or  chief  officer, 
or  commissioners  of  such  incorporation — such  license  not  to  be  for  a  longer 
term  than  six  months,  and  to  be  revocable  at  any  time  by  the  persons  granting 
it.  Any  free  person  of  color  offending  against  this  provision,  to  be  liable,  on 
conviction,  for  the  first  offence,  to  imprisonment,  at  the  discretion  of  the  court, 
and  to  a  penalty  not  exceeding  five  hundred  dollars,  to  be  levied  on  the  pro- 
perty of  the  person  of  color  ;  if  this  is  insufficient^  he  shall  be  sentenced  to  be 
whipped  and  imprisoned,  at  the  discretion  of  the  court :  Provided^  such  im- 
prisonment shall  not  exceed  six  months,  and  no  whipping  shall  exceed  thirty- 
nine  lashes. 

6.  Each  offence  under  this  act  may  be  prosecuted  by  indictment  in  the 
superior  court  of  the  county  in  which  the  same  shall  have  been  committed, 
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and  the  penalties  shall  be  recoverable  by  quitam  action  in  the  superior  or  in- 
ferior court,  one  half  to  the  use  of  the  informer,  and  the  other  to  the  use  of  the 
county  academy. 

7.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any  free 
person  of  color  in  this  State  to  own,  use  or  carry  fire  arms,  of  any  description 
whatever. 

8.  Upon  information  given  upon  oath  to  any  justice  of  the  peace  of  any 
county  in  this  State,  of  any  free  person  of  color  owning,  using  or  carrying  fire- 
arms, as  aforesaid,  it  shall  be  his  duty  to  issue  his  warrant  for  the  arrest  of  said 
free  person  of  color,  to  answer  said  charge  before  himself  or  any  other  justice 
of  the  peace  in  the  county  where  said  offence  may  be  committed,  and  upon  suf- 
ficient proof  thereof,  it  shall  be  the  duty  of  said  justice  to  order  and  adjudge 
that  the  free  person  of  color  so  detected  in  owning,  using  or  carrying  firearms 
shall  receive  upon  his  bare  back  thirty-nine  lashes,  and  that  the  firearms  so 
found  in  the  possession  of  said  free  person  of  color  shall  be  exposed  to  public 
sale,  after  giving  fifteen  days'  notice  of  the  time  and  place  thereof  at  three  of 
the  most  public  places  in  the  district,  and  the  money  arising  from  the  sale  of  said 
arms  shall  be  appropriated  by  said  justice  of  the  peace  to  the  payment  of  the 
cost  which  may  accrue  in  said  prosecution,  and  the  overplus,  if  any  there  be, 
to  be  delivered  by  said  justice  to  the  informer  against  the  offender. — Act  of 
1833  ;  Frin.  Dig.  808. 

1.  That  from  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for  the 
clerk  of  any  county  in  this  State  to  register  as  free  persons  ofcolor,  or  togrant 
a  certificate  of  such  registry  to  any  person  of  color,  who  shall  not  establish  by 
proof,  to  the  satisfaction  of  the  inferior  court  of  said  county,  that  he  or  she  ap- 
plying so  to  be  registered,  is  bona  fide  and  truly  a  free  person  of  color,  accord- 
ing to  and  under  the  laws  of  this  State,  or  has  been  registered  in  this  State,  or 
has  exercised  all  the  privileges  of  a  free  person  of  color  for  fi^ve  years  before 
the  passing  of  this  act.  That  it  shall  be  the  duty  of  such  clerk  to  file  in  his 
office  the  evidence  on  which  he  shall  grant  such  application,  and  that  any  clerk 
violating  this  law  shall  be  guilty  of  a  high  mjsdemeanor,  and  on  conviction 
shall  be  subject  to  a  fine  of  three  hundred  dollars,  to  be  paid  one  half  to  the 
informer,  the  other  half  to  county  purposes. 

2.  From  and  after  the  first  day  of  June  next,  it  shall  not  be  lawful  for  any  per- 
son of  color ^  other  than  a  slave,  or  a  free  person  of  color  duly  admitted  to  regis- 
ter in  manner  aforesaid,  to  remain  in  this  State;  and  if  any  free  person  of  color 
other  than  as  aforesaid  shall  be  found  in  this  State  after  the  said  first  day  of 
June  next,  he  or  she  shall  be  arrested  and  tried,  and  if  convicted  of  a  violation 
of  this  law,  he  or  she  shall  pay  a  fine  of  $100,  and  in  default  of  such  payment, 
it  shall  be  lawful  for  the  court  to  bind  them  out  as  laborers  until  the  fine  is 
paid  by  the  hire  of  such  labor ;  and  shall  moreover  be  liable  and  subject  to  a 
repetition  of  such  conviction,  fine  and  punishment,  at  the  end  of  thirty  days 
after  any  such  conviction  and  payment  of  such  B.ne^untilhe  or  she  shall  actually 
depart  this  State,  and  that  it  shall  be  the  duty  of  such  (each)  and  every  civil 
officer  of  this  State  to  carry  into  effect  this  law. 

3.  From  and  after  the  passage  of  this  law,  it  shall  not  be  lawful  for  any  free 
person  ofcolor  who  shall  leave  this  State,  other  than  to  go  to  an  adjoining  State, 
again  to  return  to  it ;  and  any  and  every  free  person  of  color  entitled  under  the 
laws  of  this  State  to  registry,  who  shall  after  the  passage  of  this  law  go  out  of 
this  State  to  any  place  other  than  to  an  adjoining  State,  for  a  temporary  or  other 
purpose,  he  or  she  so  leaving  this  State  shall  thereby  forever  forfeit  and  lose 
his  or  her  rights  to  registry  as  aforesaid,  and  all  rights  to  reside  in  this  State, 
and  if  thereafter  found  in  this  State,  he  or  she  shall  be  dealt  with  and  subject 
to  the  pains  and  penalties  described  in  the  second  section  of  this  act. 

4.  When  any  person  of  color  charged  with  a  violation  of  this  act  shall  be 
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claimed  by  any  individual  as  a  slave,  such  claimant,  or  his  or  her  agent  shall 
depose  on  oath  that  such  person  of  color  is  in  law  the  slave  of  such  claimant, 
and  not  nominally  held  as  such,  or  in  violation  or  evasion  of  the  fourth  section 
of  the  act  of  1818,  or  other  laws  of  this  State  ;  and  in  default  of  such  oath,  such 
person  of  color  shall  be  deemed  and  adjudged  liable  to  the  pains  and  penalties 
described  in  the  second  section  of  this  act. 

5.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any  male 
slave  who  shall  after  the  passage  of  this  act  have  been  in  any  State  usually 
known  as  a  non-slaveholding  State,  or  in  any  foreign  country,  to  come  or  be 
brought  into  this  'State  by  his  owner,  or  any  other  person  ;  and  any  and  all 
male  slaves  who  shall  come  or  be  brought  into  this  State  after  the  passage  of 
this  act,  in  violation  thereof,  shall,  on  conviction  thereof,  be  forfeited  and  sold 
as  a  slave,  and  the  net  proceeds  of  such  sale  shall  be  paid,  one  half  to  the  in- 
former, the  other  half  to  county  purposes.  And  the  person  or  persons  bring- 
ing or  aiding  such  male  slave  to  come  into  this  State,  on  indictment  for  misde- 
meanor and  on  conviction  thereof,  shall  be  fined  and  imprisoned,  or  either,  at 
the  discretion  of  the  court. 

6.  The  inferior  courts  of  the  several  counties  of  this  State  shall  have  juris- 
diction of  the  several  offences  created  or  mentioned  by  this  act  in  all  cases  in 
which,  by  the  constitution  of  the  State,  jurisdiction  may  be  entertained  by 
them. 

7.  The  provisions,  prohibitions,  and  penalties  of  this  act  shall  not  extend  to 
any  American  Indian,  free  Moor  or  Lascar  ;  but  the  burden  of  proof  in  all  cases 
of  arrest  of  any  person  of  color,  shall  be  on  such  person  of  color  to  show  him 
or  herself  exempt  from  the  operations  of  this  act. 

8.  The  inferior  courts  of  the  several  counties  in  this  State  shall  have  power 
and  discretion  to  refuse  and  deny  to  any  free  person  of  color  of  bad  character 
the  right  to  register  his  or  her  name ;  and  such  free  person  of  color  shall  then, 
after  such  refusal,  be  deemed  and  held  a  free  person  of  color  in  this  State  in  vio- 
lation of  this  law,  and  be  liable  and  subject  to  the  pains  and  penalties  herein 
prescribed. — Act  of  1835  ;    Prin.  Dig.  810. 

1.  From  and  after  the  first  day  of  January  next,  any  person  or  persons  hav- 
ing in  his,  her  or  their  em2)loyment  any  slave  or  free  person  of  color  in  any 
apothecary  shop  or  druggist  store  in  this  State,  in  the  apothecary  branch  of  their 
business,  in  putting  up,  compounding  or  dispensing,  purchasing  or  vending  any 
drug  or  drugs,  medicines  of  any  description,  kind  or  sort  whatsoever,  shall  be 
guilty  of  a  high  misdemeanor,  and  on  conviction  thereof  in  any  court  having 
cognizance  of  the  same  shall  be  fined  the  sum  of  one  hundred  dollars  for  the 
first  offence,  and  for  every  subsequent  offence  shall  be  fined  in  the  sum  of  five 
hundred  dollars,  one  half  of  said  fine  to  go^.to  the  informer,  and  the  other  half 
into  the  county  treasury  for  county  purposes. 

2.  Every  druggist  or  apothecary,  or  any  other  person  or  persons  vending  any 
medicines  of  a  poisonous  quality,  shall  not  vend  the  same  to  any  person  or  per- 
sons of  color,  under  the  penalties  aforesaid. 

3.  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  druggists  and  apo- 
thecaries from  employing  any  negro  or  free  person  of  color  in  that  branch  of  their 
business  which  does  not  require  them  to  open  their  drugs  or  medicines,  or  com- 
pound or  dispense  the  same,  but  they  may  be  permitted  to  employ  said  persons 
to  perform  the  laborious  part  of  their  work,  under  the  immediate  direction  and 
control  of  some  white  person. — Act  of  1835  ;   Prin.  Dig.  811. 

That  from  and  after  the  passage  of  this  act,  if  any  free  white  person  or  per- 
sons, shall  buy  or  receive  any  money,  goods,  chattels  or  other  effects,  from 
any  negro  or  free  person  of  color  that  has,  or  have  been  stolen,  or  feloniously 
taken — knowing  the  same  to  have  been  so  stolen  or  feloniously  taken — such 
person  or  persons  so  offending,  shall  be  taken,  and  deemed  to  be  accessory,  or 

37 


V 


/ 


578  SLAVES  AND  FREE  PERSONS  OF  COLOR. 

accessories,  after  the  fact,  and  being  convicted  thereof,  shall  receive  and  suf- 
fer the  same  punishment  as  would  have  been  inflicted  on  such  person  or  per- 
sons, had  he  or  they  been  convicted  of  stealing,  or  feloniously  taking  the 
same. — Act  of  1840  ;  -pamj^.  p.  140. 

That  from  and  after  the  passing  of  this  act,  if  any  shopkeeper,  storekeeper,  or 
any  other  person  or  persons  whatsoever,  shall  sell  to,  give,  barter  or  in  any 
wise  furnish  or  allow  to  be  furnished  by  any  person  in  his,  her,  or  their  em- 
ployment, any  slave,  negro,  or  free  person  of  color,  any  printed  or  written 
book,  pamphlet,  or  other  printed  or  written  publication,  writing  paper,  ink, 
or  other  articles  of  stationery,  for  his,  her  or  their  use,  or  for  the  purpose  of 
sale  without  written  or  verbal  permission  from  the  owner,  guardian,  or  other 
person  authorised,  such  person  or  persons  so  offending,  shall  upon  conviction 
thereof,  pay  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars  for 
the  first  otFence,  and  upon  conviction  for  a  second  offence,  be  subject  to 
fine  and  imprisonment  in  the  common  jail  of  the  county,  at  the  discretion  of 
the  court,  not  to  exceed  sixty  days'  imprisonment  and  five  hundred  dollars 
fine. — Act  of  1841  ;  pamp,  p.  139. 


An  act  to  amend  an  act  passed  26th  December,  1835,  entitled  an  act  more 
effectually  to  protect  free  persons  of  color,  and  to  point  out  the  mode  of 
trying  the  right  of  freedom. 

Whereas,  free  persons  of  color  are  liable  to  be  taken  and  held  fraudulently 
and  illegally,  in  a  state  of  slavery,  by  wicked  white  men,  and  to  be  secretly  re- 
moved whejiever  an  effort  may  be  made  to  redress  their  grievances,  so  that 
due  inquiry  cannot  be  had  into  the  circumstances  of  the  detention  of  the  same, 
and  their  right  of  freedom,  for  remedy  whereof : 

1.  That  it  shall  and  may  be  lawful  for  any  justice  of  the  inferior  court  of 
any  county  of  this  State,  upon  the  complaint  of  any  free  white  person  upon 
oath,  showing  that  he  has  good  reason  to  believe,  and  does  believe  that  any 
person  or  persons  of  color  are  free,  and  are  fFaudulently  and  illegally  held  in 
slavery,  the  said  oath  to  be  made  in  the  county  where  the  persons  owning  such 
slave  may  reside,  to  issue  his  warrant,  directed  to  the  sheriff  of  said  county, 
or  any  lawful  constable  thereof,  requiring  the  said  sheriff  or  constable,  as  the 
case  may  be,  to  arrest  the  person  or  persons  so  holding  such  person  or  per- 
sons of  color  in  slavery,  as  well  also  the  persons  of  color,  and  cause  the  same 
to  be  brought  before  him,  that  due  inquiry  into  all  the  circumstances  of  the 
case  may  be  had,  and  if  upon  such  examination,  the  said  justice  shall  be  sat- 
isfied that  there  is  probable  ground  to  believe  that  such  person  or  persons  of 
color  are  improperly  and  illegally  held  in  such  a  state  of  slavery,  it  shall  be  his 
duty  to  require  such  person  or  peri^ns  so  holding  and  illegally  detaining  such 
person  or  persons  of  color,  to  enter  into  bond  with  two  or  more  good  and  suf- 
ficient securities,  payable  to  such  person  giving  such  information  and  filing 
such  affidavit  as  the  prochein  ami  of  said  persons  of  color,  in  a  sum  of  double 
the  amount  of  the  value  of  said  person  or  persons  of  color  would  be  if  they 
were  slaves,  conditioned,  for  the  delivery  of  said  person  or  persons  of  color, 
and  a  compliance  with  the  final  order  and  decree  to  be  had  in  such  cases,-  to 
be  instituted  agreeable  to  the  provisions  of  the  act  for  the  freedom  of  the  same, 
and  further  conditioned  that  said  person  or  persons  of  color  shall  not  be  re- 
moved beyond  the  limits  of  this  State,  and  on  their  failure  to  enter  into  such 
bond  as  aforesaid,  it  may  and  shall  be  lawful  for  the  said  justice  aforesaid  to 
cause  the  said  person  or  persons  of  color  to  be  delivered  to  the  person  filing 
the  said  affidavit,  on  his  giving  bond  with  two  or  more  good  and  sufficient  se- 
curities payable  to  such  person  or  persons  holding  said  person  or  persons  of 
colo  r  to  the  said  pretended  owner,  as  also  for  the  payment  of  the  value  of 
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their  hire  and  use  of  the  same  :  Provided,  it  should  appear  on  the  trial  of  the 
said  suit,  that  such  person  or  persons  of  color  were  slaves,  and  not  illegally  held 
in  slavery,  and  also  further  conditioned  not  to  remove  or  attempt  to  remove 
such  person  or  persons  of  color  from  the  limits  of  said  county  and  State. 

2.  That  it  shall  be  the  duty  of  the  said  justice  of  the  inferior  court  before 
whom  such  complaint  shall  be  made,  and  before  whom  such  affidavit  shall  be 
filed,  to  require  of  the  party  making  the  same  to  enter  into  bond  with  one  or 
more  sufficient  securities,  in  a  sum  not  less  than  the  reasonable  value  of  the 
person  or  persons  of  color  for  whose  freedom  he,  she,  or  they,  is  or  are  about 
to  sue,  payable  to  the  person  or  persons  charged  with  holding  illegally  such 
person  or  persons  of  color  as  aforesaid,  conditioned  to  pay  all  damages  that 
may  be  sustained  by  the  owner  of  such  person  or  persons  of  color  in  suing  out 
the  same,  as  also  all  costs  that  may  accrue  thereon  in  the  event  it  shall  appear, 
on  the  trial  of  the  same,  that  such  person  or  persons  of  color  are  not  entitled 
to  their  freedom,  and  are  slaves. 

Affidavit,  ' 

STATE  OF  GEORGIA,  1  jn  person  appeared  before  me,  John  Doe^  a  free 
Houston  County.  ^  white  citizeii,  who  being  sworn,  saith,  that  he  has 
good  reason  to  believe,  and  does  believe,  that  Jacob  TownSy  a  person  of 
color,  twenty-five  years-of  age,  of  yell ov)  complexion,  is  free,  and  is  not  a 
slave  ;  and  that  said  Jacob  Toivns  is  fraudulently  and  illegally  held  in 
slavery  by  Richard  Roe,  of  said  county,  and  that  said  John  Doe,  as 
prochein  ami  of  said  Jacob  Tovms,  is  about  to  institute  proceedings  for 
his  freedom. 

Sworn  to  and  subscribed,    } 
before  me,  this  May  1,1846.  }  JOHN  DOE. 

Edwin  M.  Clark,  J.  I.  C.    )  . 

Bond, 

STATE  OF  GEORGIA, )  Know  all  men  by  these  presents,  that  we,  John 
Houston  CouTity.  ^  Doe  and  Charles  Smith,  security,  of  said  county, 
are  held  and  firmly  bound  unto  Richard  Roe,  of  said  county,  in  the  sum 
of  one  thousand  dollars,  for  the  true  payment  of  which,  w^e  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents :  sealed  with  our  seals,  and  dated  this  May  1, 
1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe,  as  prochein  ami  of  Jacob  Towns,  a  person  of  color,  has  filed 
his  affidavit,  before  Edwin  M.  Clark,  J.  I.  C,  stating  that  he  believes 
a  person  of  color,  called  and  known  by  the  name  of  Jacob  Townsj 
twenty-five  years  of  age,  of  yellow  complexion,  held  in  a  state  of  slave- 
ry, by  said  Richard  Roe,  is  free,  and  is  not  a  slave ;  preparatory  to 
trying  the  question  of  freedom  in  said  case ;  now,  should  the  said  John 
Doe,  well  and  truly,  pay  all  damages  that  may  be  sustained  by  said 
Richard  Roe,  in  said  case,  in  consequence  thereof;  as  also  all  costs 
that  may  accrue  thereon,  in  the  event  it  shall  appear,  on  the  trial  of 
said  case,  that  said  Jacob  Towns  is  a  slave,  and  not  entitled  to  freedom  ; 
then  this  obligation  to  be  null  and  void,  else  to  remain  in  iwW  force 
and  virtue. 

Tested  and  approved,  by  John  Doe.   [L.  S.]  ^ 

James  Mack,  J.  P.  Charles  Smith,  SecHy,  [L»  S.] 
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Warrant, 

STATE  OF  GEORGIA,  ^  To  the  Sheriff  of  said  county,  or  any  lawful 
Houston  County.         ^      constable  thereof. 

Whereas,  I  have  received  information,  upon  the  oath  of  John  Doe, 
prochein  ami  of  Jacob  Towns^  a  person  of  color,  twenty-five  years  of 
age,  of  yelloio  complexion ;  that  said  John  Doe  has  reason  to  believe, 
and  does  believe,  that  said  Jacob  Towns  is  free,  and  is  not  a  slave ; 
that  said  Jacob  Towns  is  fraudulently  and  illegally  held  in  slavery,  by 
Richard  Roe,  of  said  county ;  and  said  John  Doe  having  given  bond 
and  security,  as  required  by  law  :  you  are,  therefore,  hereby  com- 
manded and  authorised,  to  arrest  the  body  of  him,  the  said  Richard 
Roe^  and  seize  and  possess  yourself  of  the  said  person  of  color,  Jacob 
Towns,  and  bring  them  before  me,  that  due  inquiry  into  all  the  circum- 
stances of  the  case  may  be  had,  agreeably  to  the  statute,  in  such  case 
made  and  provided. 

Given  under  my  hcm^  and  seal.,  this  May  1, 1846. 

%Edwin  M.  Clark,  J.  I.  C.   [L.  S.] 

Bond. 
STATE  OF  GEORGIA,  ^      Know  all  men  by   these   presents,    that  we, 

Houston  County.  ^  Richard  Roe  and  Thomas  West,  security,  are  held 
and  firmly  bound  unto  John  Doe,  prochein  ami  of  Jacob  Towns,  a  per- 
son of  color,  twenty-five  years  of  age,  of  yellow  complexion,  held  as  a 
slave  by  said  Richard  Roe  ;  in  the  just  and  full  sum  of  one  thousand 
dollars,  for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  pre- 
sents :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  sai^^^ 
John  Doe  has  instituted  proceedings,  as  prochein  ami  of  said  Jacob 
Towns,  against  said  Richard  Roe,  to  establish  the  freedom  of  said  Jacob 
Towns  :  now,  should  the  said  Richard  Roe,  well  and  truly,  produce 
and  deliver  said  Jacob  Towns,  whenever  he  may  be  required  so  to  do  ; 
and  comply  with  the  final  order  and  decree,  to  be  had  and  made  in 
said  case,  touching  the  freedom  of  said  Jacob  Towns,  and  shall  not  re- 
move, nor  cause  said  Jacob  Towns  to  be  removed,  beyond  the  limits  of 
said  State,  during  the  pendency  of  said  case,  then  this  obligation  to  be 
null  and  void;  else,  to  remain  in  full  force  and  virtue. 

Tested  and  approved,  by  Richard  Roe.    [L.  S.] 

James  Mack,  J,  P.  ^       Thomas  West,  SecHy.  [L.  S.] 

Bond, 

STATE  OF  GEORGIA,  ^  Knmv  all  men  by  these  presents,  that  we, 
Houston  County.  \  John  Doc  and  Charles  Smith,  security,  of  said 
county,  are  held  and  firmly  bound  unto  Richard  Roe,  of  said  county,  in 
the  just  and  full  sum  of  one  thousand  dollars,  for  the  pa,yment  of  which, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents  :  sealed  and  dated  this  May  1,  1846. 
The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
John  Doe,  as  prochein  ami  of  Jacob  Towns,  a  person  of  color,  twenty-five 
years  of  age,  of  yellow  complexion,  held  as  a  slave  by  said  Richard  Roe, 
has  instituted  proceedings  against  said  Richard  Roe,  for  the  p\;rpose  of 
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establishing  the  freedom  of  said  Jacob  Towns ^  and  said  Jacob  Towtis 
having  been  delivered  into  the  possession  and  care  of  said  John  Doe^ 
pending  said  proceedings  :  now,  should  said  John  Doe,  well  and  truly, 
deliver  said  Jacob  Towns  to  him  the  said  Richard  Roe^  provided  he, 
said  John  Doe,  should  not  establish  the  freedom  of  said  Jacob  Towns, 
and  well  and  truly  account  for  the  hire  and  use  of  said  Jacob  Towns, 
during  the  time  said  John  Doe  may  be  possessed  of  him,  provided  it 
shall  appear,  on  the  trial  of  said  suit,  that  said  Jacob  Towns  is  a  slave, 
and  not  illegally  held  in  slavery,  by  said  Richard  Roe  ;  and  not  re- 
move said  Jacob  Towns  beyond  the  limits  of  said  county  and  State, 
then  the  above  obligation  to  be  void  ;  else,  to  remain  in  full  force  and 
virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J.  P.  Charles  Smith,  SecHy,   [L.  S.] 

3.  That  it  shall  be  the  duty  of  the  said  justice,  before  whom  such  affidavit 
is  made  and  such  examination  is  had,  to  reduce  the  same  to  writing  and  re- 
turn the  same,  together  with  all  the  proceedings  had  thereon,  twenty  daj'S 
before  the  sitting  of  the  court,  to  the  clerk  of  the  superior  court  of  the  county 
wherein  such  examination  was  had,  who  shall  docket  the  case  or  cases, 
stating  the  names  of  the  parties,  wherein  the  party  filing  said  affidavit  shall, 
be  plaintiff,  and  the  persons  charged  as  holding  said  person  or  persons  of  color 
illegally  shall  be  defendants,  and  it  shall  be  the  duty  of  the  procheia  ami  to 
file  his  petition  to  said  court,  stating  the  grounds  upon  which  said  negro  claims 
his  right  of  freedom,  which  shall  contain  the  facts  set  forth  in  the  said  exami- 
nation, which  said  issue  shall  stand  for  trial  as  all  other  actions  or  suits  at 
common  law:  Provided^  that  the  applicant  may  assume  any  new  grounds  at 
the  time,  by  giving  three  months'  notice  to  the  adverse  party. 

Petition, 

STATE  OF  GEORGIA,  )  '        ,  .  _ 

rr    ,     „     ,         >  To  the  honorable  Superior  Court  of  said  county. 

Houston  County.          i  *■  ^  j 

^  The  petition  of  John  Doe,  prochein  ami  of  Jacob  Towns,  a  person  of 
color,  twenty-five  years  of  age,  of  yellow  complexion,  held  as  a  slave  by 
Richard  Roe,  of  said  county;  respectfully  showeth,  that  in  conformity 
with  the  statute,  in  such  case  made  and  provided,  your  petitioner  has 
commenced  proceedings,  for  the  purpose  of  establishing  the  freedom  of 
said  Jacob  Towns,  That  your  petitioner  asserts  the  freedom  of  the  said 
Jacob  Towns,  first,  because,  &c.  [here  state  the  facts  fully  and  disfinctly.] 
Secondly,  because,  &c.  All  which  your  petitioner  is  ready  to  aver, 
maintain  and  prove,  as  this  honorable  court  shall  direct.  Wherefore, 
your  petitioner  prays  that  his  case  may  be  examined,  upon  issue  formed, 
and  that  all  proceedings  may  be  had,  agreeably  to  the  statute,  in  such 
case  made  and  provided.  And  as  in  duty  bound  your  petitioner  will 
ever  pray,  &c.     May  1,  1846.  Simon  Wake,  Pet^r^s  Jitfy* 

Notice, 
STATE  OF  GEORGIA,  ^  To  Richard  Roe,  of  said  county— You  are  hereby 
Houston Couniy.  ^notified  and  informed,  that  upon  the  trial  of  the 
question  of  freedom  of  Jacob  Towns,  pending  in  the  superior  court  of 
said  county,  in  which  I,  as  prochein  ami  of  said  Jacob  Towns,  am  plain- 
tiff, and  you  are  defendant,  in  addition  to  the  grounds  in  the  declara- 
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tion  mentioned,  the  following  will  be  assumed  and  insisted  upon,  at  the 
trial  of  said  case,  [here  state  the  new  and  additional  grounds.]  This  May 
1,  1846.  Simon  Wake,  Pet'r's  Jitfy. 

4.  That  the  superior  court  to  which  any  case  involving  the  right  to  freedom  of 
any  person  of  color  shall  be  returned,  shall  cause  the  parties,  according  to  the 
foregoing  provisions  of  this  act,  to  make  up  said  issue,  and  shall  be  tried  by  a 
jury  as  at  common  law  trials  in  other  cases,  but  either  party  being  dissatisfied 
with  the  verdict,  shall  be  permitted  to  enter  an  appeal  by  the  payment  of  cost, 
without  giving  bond  and  security  as  in  other  cases. 

5.  That  should  it  appear  upon  the  final  trial  of  the  case  that  the  said  person 
or  persons  of  color  were  free,  and  entitled  to  their  freedom,  it  shall  be  the  duty 
of  the  said  court  to  order  such  person  or  persons  of  color  to  be  set  at  liberty, 
and  a  guardian  or  guardians  to  be  appointed  as  is  now  regulated  by  law. — Act 
of  1837  ;  pamp.  p.  248. 

That  if  a  slave  shall  commit  a  crime  or  misdemeanor,  by  the  counsel,  per- 
suasion or  procurement,  or  other  means,  of  a  free  white  person,  and  it  appearing 
that  the  offence  was  committed  by  the  counsel,  persuasion  or  procurement,  or 
other  means,  of  a  free  white  person  or  persons,  he,  she,  or  they  shall  be  prose- 
cuted for  the  offence,  and  if  found  guilty,  shall  incur  the  same  punishment  as 
if  he,  she,  or  they  had  actually  committed  the  crime  or  misdemeanor  with 
which  the  slave  is  charged :  Fromded^  that  this  act  shall  not  be  construed  to 
extend  to  any  crime  or  offence  which  if  committed  by  a  slave,  would  under 
existing  laws  of  the  State,  subject  him  or  her  to  the  punishment  of  death. — 
Act  of  1838  ;  pamp.  p.  91. 

That  from  and  after  the  passage  of  this  act,  if  any  white  person  or  persons 
are  found  playing  and  betting  or  playing  or  betting  with  •negroes,  or  free  per- 
sons of  color,  at  any  game,  with  cards,  dice,  or  five  corns,  for  the  purpose  of 
betting  upon,  or  winning  or  losing  money,  or  any  other  thing  or  things,  article 
or  articles  of  value  or  otherwise,  or  any  property,  or  any  other  article  or  arti- 
cles, thing  or  things  of  value  ;  may  be  indicted,  and  on  conviction  thereof,  shall 
be  imprisoned  at  hard  labor  in  the  penitentiary,  for  any  time  not  less  than  one, 
nor  longer  than  four  years. — Act  of  1838  ;  pamp.  p.  107. 

That  from  and  after  the  passage  of  this  act,  if  any  white  person,  or  persons, 
are  found  playing  and  betting  with  negroes,  or  playing,  or  betting  at  any  game 
with  cards,  for  the  purpose  of  betting  upon,  or  winning,  or  losing  money,  or 
any  other  thing,  or  things ;  article,  or  articles  of  value  ;  or  any  property,  or 
any  other  article,  or  articles  ;  thing  or  things  of  value,  may  be  indicted  and  on 
conviction  thereof,  shall  be  imprisoned  at  hard  labor  in  the  penitentiary,  for 
any  tim%  not  less  than  one,  nor  longer  than  three  years. — Act  of  1837  ;  p)amp. 
p.  120. 

If  any  person  or  persons  shall  bring,  import  or  introduce  into  this  State,  or 
aid  or  assist,  or  knowingly  become  concerned  or  interested,  in  bringing,  import- 
ing or  introducing  into  this  State,  either  by  land  or  by  water,  or  in  any  manner 
whatever,  any  slave  or  slaves,  each  and  every  such  person  or  persons  so  offend- 
ing shall  be  deemed  principals  in  law,  and  guilty  of  a  high  misdemeanor,  and 
may  be  arrested  and  tried  in  any  county  in  this  State,  in  which  he,  she  or  they 
may  be  found,  and  on  conviction,  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars  each,  for  each  and  every  slave,  so  brought,  imported,  or 
introduced,  and  imprisonment  and  labor  in  the  penitentiary  for  any  time  not 
less  than  one  year,  nor  longer  than  four  years  :  Provided  always,  that  this  act 
shall  not  extend  to  any  citizen  of  this  State  residing  or  domiciliated  therein  ; 
nor  to  any  citizen  of  any  other  State  coming  into  this  State,  with  intent  to  settle 
and  reside,  and  who  shall  on  so  coming  in,  actually  settle  and  reside  therein 
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who  shall  bring,  import  or  introduce  into  this  State  from  any  other  State  of  the 
United  States,  any  slave  or  slaves  for  the  sole  purpose  of  being  held  to  service 
or  labor  by  the  person  or  persons  so  bringing,  importing  or  introducing  such 
slave  or  slaves,  his  heirs,  executors  or  administrators,  and  without  intent  to 
sell,  transfer,  barter,  lendj  hire^  mortgage,  procure  to  be  taken  or  sold  under 
execution  or  other  legal  process,  or  in  any  other  way  or  manner  to  alien  or 
dispose  of  such  slave  or  slaves,  so  as  to  vest  the  use  and  enjoyment  of  the  labor 
or  service  of  such  slave  or  slaves  in  any  other  person  or  persons  than  the  per- 
son or  persons  so  bringing,  importing  or  introducing  such  slave  or  slaves,  or  in 
his  or  her  heirs,  executors,  administrators,  legatees,  or  distributees,  whether 
such  sale,  transfer,  barter,  loan^  hiring^  mortgage,  procurement  of  levy  or  sale, 
under  execution  or  other  legal  process,  or  alienation,  or  disposition  of  such 
slave  or  slaves,  shall  be  for  the  life  or  lives  of  such  slave  or  slaves,  or  for  any 
other  period  of  time  ;  and  provided  further^  that  any  person  or  persons  hereby 
authorised  to  bring,  import,  or  introduce  any  slave  or  slaves  into  this  State,  shall, 
before  such  slave  or  slaves  is  or  are  actually  so  brought,  imported  or  introduced 
therein,  go  before  the  clerk  of  the  superior  court  of  some  county  in  this  State, 
and  make  and  subscribe  an  affidavit  in  writing,  which  shall  be  lodged  with 
such  clerk,  stating  that  he  or  she  is  about  to  bring,  import  and  introduce  into 
this  State,  a  slave  or  slaves  in  terms  of  this  act,  particularly  describing  such 
slave  or  slaves  by  their  names,  ages  and  qualifications ;  that  he  or  she  is  the 
true  and  lawful  owner  of  such  slave  or  slaves  ;  that  the  said  slave  or  slaves  is 
or  are  about  to  be  brought,  imported  or  introduced  into  this  State,  for  the  sole 
purpose  of  being  held  to  service  and  labor  by  him  or  her,  his  or  her  heirs, 
executors,  administrators,  legatees  or  distributees,  and  without  any  intention 
to  sell,  transfer,  barter,  lend^  hire^  mortgage,  procure  to  be  taken  or  sold  under 
execution,  or  other  legal  process,  or  in  any  way  or  manner  to  alien,  or  dispose 
of  said  slave  or  slaves,  so  as  to  vest  the  use  or  enjoyment  of  the  labor  or  ser- 
vice of  such  slave  or  slaves  in  any  other  person  or  persons,  either  for  the  life 
or  lives  of  said  slave  or  slaves,  or  for  any  other  period  of  time,  or  in  any  way 
or  manner  to  defeat,  avoid,  or  elude  the  true  intent  and  meaning  of  this  act ; 
and  a  similar  oath  stating  the  actual  importation  of  such  slave  or  slaves,  shall 
be  made  by  such  person  before  the  clerk  of  the  superior  court  of  the  county 
where  such  person  resides,  or  intends  to  settle  and  reside,  of  which  a  certificate 
and  copy  of  the  affidavit  shall  in  each  case  be  granted  by  such  clerk. — Act  of 
1833 ;  Prin.  Dig.  653. 

From  and  after  the  passage  of  this  act,  so  much  of  the  existing  law  concern- 
ing the  introduction  of  slaves  into  this  State  as  inhibits  emigrants  or  persons 
professing  a  determination  to  settle  in  this  State,  the  privilege  of  hiring,  or 
LENDING  OUT  their  slaves  within  the  period  of  one  year  after  the  removal  of 
said  slaves  to  this  State,  be  and  the  same  is  hereby  repealed,  and  that  such 
actual,  or  expected  settler  be  exempt  from  all  the  restrictions  and  penalties 
heretofore  imposed  upon  the  act,  or  the  offer  of  hiring,  or  lending  such 
slaves  within  the  time  specified :  Provided  Jieveiiheless,  it  shall  be  the  duty  of 
such  new  comer,  or  person  intending  a  residence  in  this  State,  to  apply  to  some 
one  duly  authorised  to  administer  an  oath,  and  make  affidavit  that  they  have 
not  introduced  such  slave  or  slaves  with  a  view  to  speculation,  but  with  the 
intent  solely  of  being  held  to  service  by  themselves  personally,  or  their  legal 
heirs  and  representatives, — Act  of  1836  ;  Prin.  Dig.  812. 

Affidavit. 
STATE  OF  GEORGIA,  ^      Jq  person  appeared  before  me  James  Mackj  a 
Houston  County.       ^  justice  of  the  peace  in  and  for  said  county,  John 
Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  he  is  about  to  set- 
tle and  reside  in  this  Staie  ;  that  he  has  iniroduced  into  this  State  the 
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following*  slaves,  to  wit :  \here  insert  a  full  and  accurate  description  of 
each  slave  introduced  ;]  that  he  has  not  introduced  said  slaves,  or  either 
of  thera,  with  a  view  to  speculation,  but  with  the  intent  solely  of  being 
held  to  service  by  himself  personally,  or  by  his  legal  heirs  or  repre- 
sentatives. 

Sworn  to  and  subscribed,    ^ 

before  me,  this  May  1, 1846.  >■  JOHN  DOE. 

James  Mack,  J.  P.         j 

Clerk's  Certificate. 

Clerk's  Office,  Houston  Superior  Court,  May  1,  1846. 

I  certify  that  the  deponent,  John  Doe,  has  deposited  in  this  office  the 
original  affidavit,  of  which  the  foregoing  is  a  true  and  correct  copy. 
Given  under  my  hand  and  official  signatare. 

James  Holdfast,  C.  S.  C. 

7.  This  act  shall  not  extend  to  prevent  any  person  or  persons  from  giving,  hiring 
or  loaning,  any  negro  or  negroes  to  his,  her,  or  their  legal  child  or  children,  for  one 
year  or  more  :  Provided,  that  such  child  or  children  do  and  shall  keep  and  re- 
tain such  slave  or  slaves  for  the  space  of  one  year  from  the  time  of  receiving  such 
slave  or  slaves,  or  otherwise  such  child  or  children  so  receiving  shall  be  subject  to 
the  pains  and  penalties  of  this  act. — Act  of  1833  ;  Prin.  Dig.  655. 

Note. — The  act  of  1843,  pamp.  p.  167,  repeals  the  act  of  1842,  pamp.  p.  165,  which  lat- 
ter act  repealed  the  acts  of  1833' and  1836;  wherefore  the  acts  of  1833  and  1836  are  re- 
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1.  The  clerk  of  the  court  of  ordinary  in  each  county,  be,  and  he  is  hereby 
required  to  take  upon  himself,  and  execute  the  duties  of  escheator,  for  the 
purposes,  and  after  the  manner  hereinafter  mentioned  and  prescribed,  that  is 
to  say: — Every  clerk  of  the  court  of  ordinary  in  each  county,  shall  give  bond, 
with  good  and  sufficient  securities,  payable  to,  and  taken  by  the  governor  for 
the  time  being,  for  the  use  of  the  State,  which  shall  be  recorded  in  the  secre- 
tary's office  of  this  State,  in  the  penal  sum  of  ten  thousand  dollars  for  himself 
and  sureties  jointly  and  severally,  and  conditioned  for  the  faithful  discharge 
of  the  duties  of  said  office,  and  shall  moreover  take  the  following  oath,  to  be 
administered  by  the  governor  or  any  of  the  judges  of  the  superior  court,  at 
the  time  of  taking  said  bond,  to  wit : — "  I,  A  B,  do  solemnly  swear  that  I 
will  faithfully  execute  the  duties  of  escheator  for  the  State  of  Georgia,  and 
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diligent  inquiry  make  for  all  property  which  hath  escheated,  or  shall  escheat 
to  the  State,  according  to  the  true  intent  and  meaning  of  the  act,  in  this  case 
■  made  and  provided  :  so  help  me  God." 

Escheator's  Bond, 
STATE  OF  GEORGIA  }  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  John  Doe,  as  principal,  Richard  Roe  and  Charles 
Smith,  as  securities,  of  said  State  and  county,  are  held  and  firmly  bound 
unto  his  excellency,  George  W.  Crawford,  governor  of  said  State  for  the 
time  being,  and  his  successors  in  office,  for  the  use  of  said  State,  in  the 
penal  sum  of  fen  thousand  dollars,  for  the  true  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents :  sealed  with  our  seals,  and  dated 
this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such — that  whereas  said 
John  Doe  has  been  appointed  Escheator  for  the  said  State,  in  said  county  : 
now  should  the  said  John  Doe,  well  and  truly,  faithfully  perform  and 
discharge  all  and  singular  the  duties  of  said  office  as  escheator,  as  afore- 
said, then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue  for  said  State. 

rr    .    1        1  J  1  John  Doe.  PL.  S.l 

1  ested  and  approved  by  r,  t>        a   y*     n    o  i 

Edwin  M  Clark    T  S  C  Richard  Roe,  Sec'ty,  [L.  S.] 

JLawm  M,  Llar/€,  J.  ^.  C.  Charles  Smith,  SecHy.  [L.  S.] 

2.  Where  it  shall  appear  that  any  person  has  died  without  Will  and  without 
heirs,  leaving  property  behind,  that  then  and  in  such  case  it  shall  be  the  duty 
of  the  escheator  of  the  county  in  which  such  person  shall  have  died,  to  make 
inquiry  of  all  the  estate,  both  real  and  personal,  of  which  the  deceased  died 
seized  and  possessed,  and  to  notify  the  same  in  writing  to  the  escheator  of  every 
other  county  in  which  the  said  deceased  at  the  time  of  his  death  may  have  held 
or  been  possessed  of  any  estate,  either  real  or  personal,  and  thereupon  it  shall 
be  the  duty  of  the  escheator  of  the  county  in  which  such  person  shall  have 
died,  and  of  every  other  escheator  so  notified,  as  aforesaid,  to  make  a  true  and 
just  statement  of  all  the  property,  so  far  as  comes  to  his  knowledge,  which  the 
said  deceased  may  have  been  seized  and  possessed  of  in  his  county,  and  notify 
the  same  to  the  judge  of  the  superior  court,  at  least  two  months  previous  to 
the  meeting  of  said  court  in  such  county,  and  the  judge  presiding  at  such  court 
shall  cause  the  jury  (being  first  sworn,)  to  proceed  and  make  a  true  inquest  of 
all  such  supposed  escheated  property,  both  real  and  personal,  which  by  the 
escheator  shall  be  submitted  to  their  investigation,  and  a  true  verdict  make 
thereon;  whereupon- . the  judge  of  the  court  aforesaid  shall  certify  the  same 
under  his  hand  and  seal  to  the  escheator  of  said  county,  who  is  hereby  ordered 
to  record  the  same  in  a  book  to  be  by  him  kept  for  that  purpose,  and  shall  re- 
turn the  original  into  the  office  of  the  clerk  of  the  said  superior  court,  to  be 
there  filed,  and  kept  as  a  record  of  the  said  court ;  and  further,  on  returning 
the  inquest  into  the  office  of  the  court  aforesaid,  the  clerk  shall  thereupon  cause 
to  be  advertised  in  one  of  the  public  gazettes  of  this  State,  the  first  week  in 
every  month  for  six  months,  the  particular  description  of  property,  both  real 
and  personal,  so  escheated,  the  name  of  the  person  last  seized  and  possessed, 
and  the  supposed  time  of  his  or  her  death,  together  with  the  part  of  the  world 
in  which  he  or  she  was  known  or  supposed  to  be  born,  and  requiring  his  or  her 
heirs,  or  others  who  may  claim  under  him  or  her,  to  appear  and  make  claim, 
and  if  no  person  shall  appear  and  make  right  and  title  to  the  same  within  twelve 
months  after  the  time  prescribed  for  advertising  the  same,  the  clerk  of  the  said 
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court  shall  issue  process,  to  be  signed  by  one  of  the  judges,  to  the  escheator 
pronouncing  the  said  property,  both  real  and  personal,  to  be  escheated  to  and 
vested  in  this  State,  and  directing  him  forthwith  to  sell  and  convey  the  same, 
having  given  six  weeks'^  notice  of  the  time  and  place  of  sale  in  one  of  the  public 
gazettes  of  this  State,  and  also  in  two  or  more  public  places  of  the  county  ; 
and  it  shall  be  the  duty  of  every  such  escheator  to  return  the  proceeds  of  such 
sale,  after  deducting  for  his  own  use  two  and  a  half  per  cent,  out  of  the  moneys 
received  and  paid  on  account  of  sales,  as  a  compensation  for  his  services,  and 
the  necessary  expenses  thereunto  attendant,  into  the  treasury  of  this  State. 
Provided  nevertheless^  if  any  person  or  persons  shall  appear  within  twenty-one 
years,  in  cases  of  escheated  real  estate,  but  within  five,  if  escheated  personal 
property,  and  establish  his  title  to  such  real  or  personal  property  in  the  superior 
court,  on  an  issue  to  be  made  up  and  tried,  and  the  same  being  certified  by  the 
judge  presiding  at  the  trial  of  such  issue  to  his  excellency  the  governor,  he  shall 
forthwith  give  such  person  or  persons  a  draft  on  the  treasury  for  the  amount 
paid  therein,  in  manner  aforesaid. 

Notice, 
STATE  OF  GEORGIA,  ^  To   Richard  Roe,  escheator  of   the  county  of 

Houston  County.  r        Bibb 

You  are  hereby  notified  that  Patrick  0^ Flanegan  lately  departed  this 
life  in  this  county,  possessed  of  considerable  real  and  personal  estate , 
which  is  supposed  to  have  escheated  to  the  State,  as  said  Patrick 
0"^ Flanegan  died  without  will  and  without  heirs ;  wherefore  I  have 
taken  possession  of  the  estate  of  said  deceased,  which  was  found  in 
this  county,  as  escheator.  Amongst  the  papers  of  the  said  deceased  is 
a  deed  for  lot  of  land  numheY  fifty  ^  in  the  fourth  district  of  Bibb  county, 
executed  to  him  on  the  first  day  of  January,  eighteen  hundred  and 
f or ty-f our,  hy  Charles  Smith;  this  notice  is  given  that  you  may  attend 
to  the  requisitions  of  the  statute  in  such  case  made  and  provided. 
Given  under  my  hand  and  ofiicial  signature,  this  May  1,  1844. 

John  Doe,  Escheator, 

Return  of  Escheator, 

STATE  OF  GEORGIA,  ^  To  the  honorable  Edwin  M.  Clark,  Judge  of  the 
Houston  County.        ^      Superior  Court  of  said  county. 
Statement  of  the  property  of  Patrick  CFlanegan,  deceased,  which 

is  supposed  to  have  escheated  to  the  State. 

i;iot  of  land.  No.  49,  in  the  10th  district,  worth  -       $1,000  00 

1  sorrel  horse,  worth  -  -  -  -  75  00 

Household  and  kitchen  furniture,     -  -  -  25  00 

Wearing  apparel,  -  -  -  -  50  00 

$1,150  00 

I  do  hereby  certify  that  the  above  schedule  contains  all  the  property 
of  Patrick  O^Flanegan,  deceased,  so  far  as  has  come  to  my  knowledge, 
and  which  has  been  taken  possession  of  by  me  this  May  1,  1844. 

John  Doe,  Escheator. 

4.  Perishable  articles  of  aliens  shall  be  sold  after  giving  twenty  days'  notice 
in  two  or  more  places  in  the  county  where  such  articles  may  be  j  the  other 
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property  of  such  alien  shall  be  disposed  of  agreeable  to  the  escheat  act  of  1801. 
—Act  of  1810  ;  Frin.  Dig.  201. 

Escheatofs  8ale, 
STATE  OF  GEORGIA,  i  Qn  Saturday,  the  twenty-first  instant,  will  be 
Houston  County.  ^  gold  at  the  residence  of  the  late  Patrick  O^Flane- 
gan,  deceased,  in  said  county,  one  sorrel  horse,  various  articles  of  house- 
hold and  kitchen  furniture,  and  various  articles  o(  wearing  apparel;  pro- 
perty which  has  escheated  to  the  State.  Terms  made  known  on  the 
day  of  sale ;  this  May  1,  1844. 

John  Doe,  Escheator. 

1.  The  oath  to  be  taken  by  a  jury  upon  an  inquest  of  office,  touching  es- 
cheated property,  such  as  is  described  in  the  second  section  of  an  act  entitled 
"  An  act  to  regulate  escheats  in  this  State,  and  to  appoint  escheators,"  passed 
the  5th  day  of  December,  1801,  shall  be  as  follows  :  "  You  shall  true  inquest 
make,  touching  the  escheat  of  such  property  as  may  be  given  you  in  charge, 
and  a  true  verdict  give,  according  to  evidence  :  so  help  you  God." — Act  of 
1817  ;  Frin.  Dig.  202. 

Verdict, 

Octoher  term,  1844.  We,  the  jury,  find  that  Patrick  O^Flanegan 
died  in  this  county  intestate,  seized  of  a  tract  of  land  lying  in  the  tenth 
district  of  Houston  county,  number  forty-nine,  containing  two  huridred 
two  and  a  half  acres  ;  and  possessed  of  one  sorrel  horse,  household  and 
kitchen  furniture  and  wearing  apparel ;  and  that  he  left  no  heirs,  lineal 
or  collateral,  as  far  as  we  are  informed.  John  Ball,  Foreman, 

Note, — The  clerk  should  furnish  the  escheator  with  a  certified  copy  of  the  verdict,  who, 
alter  having  recorded  it,  returns  it  to  the  clerk  of  the  court. 

Notice, 
STATE  OF  GEORGIA,  ^  X[\  persons  Concerned,  are  hereby  required  to 
Houston  CoMXiiy,  .  ^  take  notice,  thd^t  Patrick  O^Flanegan  lately  de- 
parted this  life,  in  said  county,  without  heirs  and  without  will,  so  far  as 
is  known  or  believed ;  said  Patrick  O^Flanegan  was  seized,  at  the  time 
of  his  death,  of  lot  of  land  nnmbex  forty -nine,  in  the  tenth  district  of 
said  county,  and  possessed  of  various  articles  of  personal  property  ;  said 
Patrick  0^  Flanegan  died  on  the  twenty -second  day  oi  April,  last  past,  in 
this  county  ;  said  Patrick  O^Flanegan  is  supposed  to  be  an  Irishman  by 
birth,  and  to  have  come  from  the  city  of  Dublin,  in  Ireland,  The  heirs 
of  the  said  Patrick  O^Flanegan,  if  there  be  any,  or  others,  who  may 
claim  under  him,  are  hereby  required  to  appear  and  make  claim  to 
said  property,  within  twelve  months.  This  Octoher  20,  1844. 
Given  under  my  hand  and  official  signature. 

James  Holdfast,  C.  S.  C. 

Notice, 
Present,  the  honorable  A  B,  judge  of  said  court. 

STATE  OF  GEORGIA,  >  r,,      r  /      ta        -r.     i  /.      -j 

H-    ,  r.  Pnnr.tv        \  ^^  ^^A/i  Doc,  Eschcator,  of  said  county. 

Houston  Oounty.         i  ?  "  " 

Whereas,  heretofore,  to  v/it,  on  the  twenty-second  day  of  April,  eigh- 
teen hundred  dJid  forty  f^our,  Patrick  O^Flanegan  departed  this  life,  in 
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said  county,  without  heirs  and  without  will.  And  whereas,  said  Pa- 
trick O^FlanegaUy  deceased,  was,  at  the  time  of  his  death,  seized  of  lot 
of  land  number  forty-nine^  in  the  tenth  district  of  said  county ;  and 
possessed  of  one  sorrel  horse,  household  and  kitchen  furniture^  and  wear- 
ing apparel.  And  whereas,  A  B,  judge  of  the  superior  court  of  said 
county,  has  adjudged  said  property  to  be  escheated  to  the  State.  And 
whereas,  notice  has  been  published  in  the  Federal  Union  newspaper, 
printed  in  the  city  oi  Milledgeville,  as  required  by  the  statute,  in  such 
case  made  and  provided.  And  whereas,  no  person  has  appeared  to 
make  claim,  right  and  title,  to  said  property,  as  required  by  said 
notice  :  now,  therefore,  said  property,  real  and  personal,  is  pronounced 
to  be  escheated  to  and  vested  in  this  State ;  and  you  are  required, 
forthwith,  after  having  given  the  notices  required  by  law,  to  sell  and 
convey  the  same ;  and  to  return  the  proceeds  of  such  sale,  (after  de- 
ducting for  your  own  use  two  and  a  half  per  cent,  out  of  the  moneys 
received  and  paid,  on  account  of  sales,  and  the  necessary  expenses 
thereunto  attendant,)  to  the  justices  of  the  inferior  court  of  said  county. 
Herein  fail  not.     This  October  20,^1844. 

Ji  true  extract  from  the  Minutes. 

James  Holdfast,  Clerk  S,  C. 

Escheatofs  Sale, 
STATE  OF  GEORGIA,^  Qn  the  first  Tuesday  in  December  next,  will  be 
Houston  County.  ^sold,  at  Perry,  in  said  county,  between  the  hours 
of  ten  o'clock  in  the  morning,  eLudfour  o'clock  in  the  afternoon,  lot  of 
land  numheY  forty -nine,  in  the  tenth  district  of  said  county  ;  said  lot  of 
land  being  well  improved.  Sold  as  the  property  of  Patrick  O^Flane- 
gan,  late  of  said  county,  deceased ;  which  property  has  escheated  to 
the  State.  Terms  made  known  on  the  day  of  sale.  This  October  20, 
1844.  John  Doe,  Escheator. 

Return  of  Sale, 

STATE  OF  GEORGIA,  }  ^      ,  ,  ,     ^         .       ^ 

Houston  County.       (  To  the  honorable  Inferior  Court  of  said  county. 

Return  of  the  proceeds  of  the  sale  of  the  property  of  Patrick  O^Flane- 
gan,  deceased,  which  property  escheated  to  the  State. 

Household  Furniture,  sold  on  the  21st  May,  1844,  $25  00 

One  Sorrel  Horse,  do.  do.  75  00 

Kitchen  Furniture,  do.  do.  10  00 

"Wearing  Apparel,  do.  do.  40  00 

$150  00 
The  above  property  was  sold  on  a  credit  of  one  year. 
Lot  of  land,  No.  49,  in  the  10th  district,  sold  on  the  3d 

day  of  December,  1845,       -         -         -         -         -  $1,000  00 

The  above  property  was  soldybr  cash. 
Making  in  all  the  sum  of        -         -        -        -        -        $1,150  00 

Commission  on  sales, $29  75 

Expense  account,   - 30  00    =    59  75 

$1,090  25 

All  which  is  respectfully  submitted,  this  December  3,  1844. 

John  Doe,  Escheator, 
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1.  From  and  immediately  after  the  passage  of  this  act,  all  moneys  arisino- 
from  the  sale  of  escheated  property  in  the  several  counties  of  this  State,  shall 
vest  in,  and  become  a  part  of  the  fund  of  said  county  respectively. 

2.  The  solicitor  general  and  attorney  general  of  the  several  judicial  circuits 
of  this  State,  be  authorised  and  required  to  collect  all  such  moneys  arising  in 
the  several  counties  in  their  circuits,  respectively,  in  the  manner  pointed  out 
by  an  act,  passed  December  21st,  1819,  entitled  an  act  more  effectually  to  pro- 
vide for  the  collection  of  the  funds  arising  from  the  sales  of  escheated  property 
within  this  State,  &c.,  vv^hose  duty  it  shall  be  to  pay  over  the  same,  when  col- 
lected, to  the  JUSTICES  OF  THE  INFERIOR  COURT,  of  the  couuty  wherein  the 
property  is  escheated. 

3.  Nothing  contained  in  this  act,  shall  be  so  construed  as  to  take  from  the 
heirs  of  escheated  property,  any  rights  of  heirship  given  them  by  the  escheat 
laws  of  force  in  this  State.— ^c^  of  1836  ;  Prin.  Dig.  203. 

Justices  of  the  Inferior  Courfs  Receipt, 
STATE  OF  GEORGIA,  ^  Received,  December  3,  1844,  of  John  Doe, 
Houston  County.  ^  esclieator,  of  said  county,  ten  hundred  and  ninety 
dollars  and  twenty-Jive  cents,  the  proceeds  of  the  sale  of  the  property, 
real  and  personal^  of  Patrick  O^Flaneganj  deceased,  which  property 
escheated  to  the  State,  and  was  sold  by  said  escheator.  The  sum  of 
Jifty-nine  dollars  and  seventy-Jive  cents,  was  allowed  said  escheator  for 
commission  and  expense  account. 

Given  under  our  hands  and  official  signatures. 

Edward  Sims,  J.  I.  C. 
Roger  Wall,  J.  I.  C 
Peter  Clark,  J.  I.  C. 

3.  Any  person  or  persons,  without  delay,  shall  be  heard  on  an  issue  to  be 
made  up  in  the  superior  court,  on  a  petition  setting  forth  his,  her  or  their  right, 
and  the  said  property,  both  real  and  personal,  shall  be  committed  to  him,  her, 
or  them,  if  he,  she,  or  they,  shall  show  good  evidence  of  his,  her,  or  their,  title, 
to  hold  until  the  right  shall  be  found  for  the  State,  or  the  claimant,  such  claim- 
ant finding  sufficient  security  to  prosecute  his,  her,  or  their  suit,  with  effect, 
without  delay,  and  to  render  to  the  State  the  yearly  value  of  such  property,  if 
the  right  be  found  for  the  State  :  Provided^  that  if  any  suit  for  property  sup- 
posed to  be  escheated,  shall  be  prosecuted  by  any  escheator,  and  the  jury  be- 
fore whom  such  trial  shall  be  had,  shall  think  there  is  no  probable  cause,  the 
court  before  whom  the  same  shall  be  tried,  shall  award  to  the  party  aggrieved, 
his,  her,  or  their,  reasonable  and  legal  costs,  to  be  paid  out  of  any  funds  arising 
under  and  by  virtue  of  this  act. 

Petition, 

state  of  GEORGIA,  ) 

Houston  County.       >  To  the  honorable  Superior  court  of  said  county. 

The  petition  of  Barney  O^Flinn,  respectfully  showeth,  that  he 
claims,  and  is  legally  entitled,  to  the  estate  of  Patrick  O^Flanegan, 
who  departed  this  life,  in  said  county,  on  the  twenty-second  day  of 
Jj?pn7,  eighteen  hundred  ^nd  forty -four  ;  which  estate  consisted,  at 
that  time,  of  Zo^  of  land  number  forty -nine  ^  in  the  tenth  district  of  said 
county;  one  sorrel  horse  ^  household  and  kitchen  furniture,  and  wearing 
apparel,  which  property  is  supposed  to  be  worth  the  sum  of  eleven  hun- 
dred and  fifty  dollars,  and  which  has  been  taken  possession  of  by  John 
Doe,  escheator  of  said  county,  by  virtue  of  the  escheat  laws  of  said 
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State.  Your  petitioner  showeth,  that  said  Patrick  O^Flanegan  was 
born  in  the  city  of  Dublin^  in  that  part  of  Great  Britain  known  as  Ire- 
land^ on  the  tenth  day  of  January^  in  the  year  of  our  Lord,  seventeen 
hundred  and  ninety;  that  the  parents  of  said  Patrick  0' Flanegan,  to 
wit,  Barney  O^Flanegan  and  Catherine  0^ Flane gan^  had  but  two  chil- 
dren, to  wit,  said  Patrick  O^Flanegan^  deceased,  whose  estate  your 
petitioner  claims,  and  Catherine  O^Flinn,  the  mother  of  your  petitioner ; 
and  that  the  parents  of  said  Patrick  CFlanegan  and  your  petitioner's 
mother,  have  been  dead  many  years ;  and  that  said  Patrick  O^Flane- 
gan  never  was  married,  nor  had  he  brother  or  sister,  other  than  said 
Catherine  O^Flinn.  Your  petitioner  further  showeth,  that  your  peti- 
tioner's mother,  Catherine  O^Flanegan)  was  on  the  first  day  of  January, 
eighteen  hundred  and  twenty,  in  the  city  of  JYew  York,  in  the  State  of 
JVew  York,  in  the  United  States  of  America,  in  due  form  of  law,  mar- 
ried to  your  petitioner's  father,  Larey  0''Flinn,  And  your  petitioner 
further  showeth,  that  he  was  the  only  child  of  said  Larey  O^Flinn  and 
said  Catherine  O^Flinn,  formerly  Catherine  0^ Flanegan,  and  that  said 
Larey  O^Flinn,  the  father  of  your  petitioner,  also  died  many  years  ago, 
leaving  no  other  child  or  children  than  your  petitioner,  who  is  the  nephew 
and  heir  at  law  of  the  said  Patrick  0  Flanegan,  deceased,  and  therefore 
entitled  to  the  said  estate.  Wherefore,  your  petitioner  prays  an  issue 
to  be  formed,  that  the  facts  in  this  your  petitioner's  petition  may  be  tried, 
according  to  the  statute,  in  such  case  made  and  provided ;  and  as  in 
duty  bound,  your  petitioner  will  ever  pray,  &c.     This  May  20,  1846. 

William  Griffin,  CVmH^s  Att^y, 

Bond  given  hy  the  Claimant, 

STATE  OF  GEORGIA,  i  Know  all  men  by  these  presents,  that  we,  Bar- 
Houston  County.  ^  ney  O^Flinn,  as  principal,  Charles  Smith  and  Wal- 
ter Jones,  as  securities,  are  held  and  firmly  bound  unto  his  excellency 
George  W.  Crawford,  governor  of  said  State  for  the  time  being,  and 
his  successors  in  oflice,  in  the  sum  of  two  thousand  three  hundred  dol- 
lars, for  the  true  payment  of  which  we  bind  ourselves,  our  heirs,  exe- 
cutors and  administrators,  jointly  and  severally,  firmly  by  these  pres- 
ents :  sealed  with  our  seals,  and  dated  this  20th  da)^  of  Jiprily  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas  Barney 
O^Flinn,  as  the  only  heir,  has  commenced  his  action  in  the  Superior 
Court  of  said  county  for  the  estate,  both  real  and  personal,  oi Patrick 
O^Flanegan,  deceased,  who  was  supposed  to  have  died  without  will 
and  without  heirs,  and  his  estate  to  have  escheated  to  the  State-^ 
which  estate  consisted  of  lot  of  land  number  forty-nine,  in  the  tenth  dis- 
trict of  said  county,  of  the  yearly  value  of  one  hundred  dollars  ;  one 
sorrel  horse  worth  seventy  five  dollars  ;  household  and  kitchen  furniture 
worth  twenty  five  dollars,  and  wearing  apparel  worth  fifty  dollars  : 
which  property  has  been  received  from  John  Doe,  escheator  of  said 
county,  and  taken  possession  of  by  said  Barney  CFlinn ,  claimant,  as 
the  only  heir  of  said  Patrick  O^Flanegan,  deceased  :  now  should  the 
said  Barney  O^Flinn  well  and  truly  prosecute  his  said  action  with  ef- 
fect and  without  delay,  and  render  to  the  State  the  yearly  {or  entire) 
value  of  said  property,  if  the  right  be  found  for  the  State,  and  deliver 
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up  said  property  to  said  escheator,  then  this  obligation  to  be  void  ; 
otherwise  of  full  force  and  virtue. 
Tested  and  approved,  by  Barney  O'Flinn.   [L.  S.] 

James  Mack,  J.  P.  Charles  Smith,  SecHy,  [L.  S.] 

Walter  Jones,  SecHy,  [L.  S.] 

Issue, 

A]pril  term,  1846.  And  now,  at  this  term,  comes  the  claimant,  by 
his  attorney  William  Griffin^  and  says  that  he  is  the  nephew  and  heir 
at  law  of  Patrick  O^Flanegan,  deceased,  and  that  as  the  heir  at 
law  of  said  Patrick  0^ Flanegan,  deceased,  he  is  entitled  to  the  estate, 
both  real  and  personal^  of  the  said  Patrick  OTlanegan,  deceased,  con- 
sisting" of  lot  of  land  numhev  forty -nine ,  in  the  tenth  district  of  said 
county,  one  sorrel  horse^  household  and  kitchen  furniture  and  wearing 
apparel,  supposed  to  be  worth  the  sum  of  eleven  hundred  and  fifty  dol- 
lars ;  and  of  this  he  puts  himself  upon  the  country,  &c. 

William  Griffin,  CVmHs  AtVy. 

And  now  comes  John  Doe,  escheator  of  said  county,  by  his  attorney 
Simon  Wake,  and  says  that  the  claimant  is  not  the  nephew  of  Patrick 
O^Flajiegan,  deceased  ;  that  said  claimant  is  not  the  heir  at  law  of 
said  Pat7^ick  O^Flanegan,  deceased,  and  is  not  as  such  entitled  to  his 
estate,  but  said  escheator  says  that  said  Patrick  O^Flanegan,  deceased, 
died  without  will  and  without  heirs,  and  therefore  said  escheator  says 
that  the  estate  of  said  Patrick  O^Flanegan,  deceased,  both  real  and 
personal,  has  escheated  to  the  State;  and  doth  the  like,  &c. 

Simon  Wake,  Esch'^r^s  Atfy. 

2.  When  any  property  returned  by  the  escheator  is  claimed  by  any  person 
or  persons,  pursuant  to  the  third  section  of  the  above-recited  act,  and  an  is- 
sue is  made  up  thereon,  the  oath  to  be  administered  to  the  jury  upon  the  trial 
of  such  issue  shall  be  as  follows  :     "You  shall  well  and  truly  try  this  issue  of 

escheat  between  the  State  of  Georgia  and ,  [here  insert  the  name  of 

the  claimant^  or  claimants,]  and  a  true  verdict  give  according  to>evidence  :  so 
help  you  God."--^c^  of  1817  ;  Prin.  Dig.  202. 

Verdict. 

W^e,  the  jury,  find  the  issue  in  favor  of  the  claimant,  and  we  find 
that  there  was  no  probable  cause  to  suppose  that  said  property  had  es- 
cheated to  the  State.  Thomas  Ross,  Foreman, 

Judgment, 

Whereupon,  it  is  considered  by  the  Court,  that  Barney  O^Flinn^ 
claimant  of  the  estate  of  Patrick  0^Fla7iegan,  deceased,  consisting  of 
lot  of  land  numheA- forty -nine,  in  the  tenth  district  of  said  county,  one 
sorrel  horse,  household  and  kitchen  furniture  and  wearing  apparel,  as 
nephew  and  heir  at  IsiW  of  smd Patrick 0^ Flaiiegan,  deceased,  recover  and 
receive  from  Joh7i  Doe,  escheator  of  said  county,  said  estate,  both  real 
and  personal  J  and  it  is  further  ordered  that  the  costs,  fifty  dollars^  be 
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paid  out  of  any  escheat  funds  in  the  hands  of  the  county  treasurer  ; 
and  the  escheator,  in  mercy,  &c.  Judgment  signed  this  May  1,  1846. 

William  Griffin,  CVmH^s  AWy. 

4.  Any  possession,  grant,  conveyance,  or  any  other  cause  or  title,  shall  not 
preclude  or  hinder  the  State  from  making  inquest  and  sale,  after  the  manner 
hereinbefore  prescribed  of  all  such  property  both  real  and  personal,  as  has  been 
heretofore  escheated,  (save  that  which  may  have  been  escheated  prior  to  the 
4th  day  of  July,  1776,)  by  the  death  of  the  person  last  seized,  and  possessed 
without  will,  and  without  heirs,  any  law  or  usage  to  the  contrary  notwithstand- 
ing ;  and  further,  wherever  any  property  real  or  personal,  of  any  person  dying 
without  will  and  without  heirs,  shall  be  found  in  the  hands  of  any  executor  or 
administrator,  the  escheator  shall  on  behalf  of  the  State,  sue  for  and  recover 
the  same  either  at  law  or  in  equity,  and  if  real  estate,  the  same  when  re- 
covered shall  be  sold  by  notice  and  advertisement,  as  hereinbefore  directed, 
and  if  personal  property,  the  amount  of  the  same  when  rcovered,  shall  be 
paid  into  ike  public  treasury  of  this  State. 

5.  Nothing  herein  contained  shall  prejudice  the  rights  of  creditors,  or  other 
individuals  having  claims  or  legal  titles,  or  who  shall  be  under  the  disabilities 
of  infancy,  coverture,  duress,  lunacy,  or  being  beyond  the  limits  of  the  United 
States,  until  three  years  after  such  disabilities  shall  be  removed. 

6.  If  any  escheator  shall  fail  to  do  the  duty  required  of  him  by  this  act,  or 
any  loss  or  damage  shall  accrue  to  this  State  by  his  misconduct  or  fraudulent 
practices,  the  offender  shall  be  responsible  for  all  such  loss  or  damage  :  and 
the  superior  court  of  the  county,  wherein  the  offender  resides,  shall  have 
power  and  authority  to  order  a  prosecution  in  the  name  of  the  State,  and  the 
jury  shall  try  the  fact,  and  assess  the  damages  and  costs,  and  upon  conviction 
such  escheator  shall  be  incapable  forever  thereafter  of  holding  any  place  of 
trust  or  profit  within  this  State  ;  and  further,  that  no  escheator  shall,  directly 
or  indirectly,  either  by  himself  or  person  whatsoever,  purchase  or  be  con- 
cerned with  any  person  or  persons,  in  purchasing  any  escheated  property,  with- 
out being  subject  and  liable  to  the  payment  of  five  thousand  dollars,  to  be  sued 
for  and  recovered  in  any  court  of  record,  one-half  for  the  benefit  of  the  in- 
former who  shall  sue  for  and  recover  the  same,  and  the  other  half  to  the  use  of 
the  State  ;  and  moreover,  that  every  such  offender  on  conviction  shall  be  for- 
ever disabled  from  holding  any  office  of  trust  or  profit  under  this  State. — Act 
of  1801  ;  Prin.  Dig.  198. 

1 .  From  and  after  the  passing  of  this  act  it  shall  be  the  duty  of  the  court  of 
ordinary,  when  any  alien,  resident,  or  non-resident,  shall  depart  this  life  intestate 
and  without  heirs,  in  this  State  or  the  United  States,  to  cause  the  estate  and  ef- 
fects of  such  alien,  without  delay,  to  be  safely  collected,  and  a  just  and  true 
inventory  and  appraisement  thereof  to  be  made  ;  and  after  giving  twenty  days' 
notice,  by  advertisement  in  one  of  the  public  gazettes  of  this  State,  and  at  two 
or  more  public  places  in  the  county  where  such  alien  shall  die,  shall  cause  the 
said  estate  to  be  sold  at  public  auction,  and  the  proceeds  of  such  sale  to  be 
paid  into  court,  to  be  applied  and  disposed  of  in  manner  hereinafter  mentioned- 

Order  to  the  Escheator. 

STATE    OF   GW)RGlA.~-HOUSTON    COUNTY. 

Court  of  Ordinary,  May  term,  1846. 

Present,  the  honorable  Edwin  M.  Clark ^  Asa  Boyle,  and  John  Willing , 

Judges  of  said  court. 
It  is  represented  to  the  Court  that  Stephen  Ross,  a  resident  alien,  dp- 
parted  this  life  on  the  twentieth  day  of  April,  last  past,  in  said  county 
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intestate,  and  without  heirs,  in  this  State,  or  in  the  United  States,  so 
far  as  is  known  or  helieved  ;  therefore  ordered  that  the  escheator  pro- 
ceed to  collect  said  estate  and  effects  without  delay,  and  to  cause  a 
just  and  true  inventory  and  appraisement  of  said  estate  and  effects  to 
be  made,  the  same  to  advertise  and  sell  agreeably  to  law.  And  said 
escheator  is  further  required  to  return  his  proceedings  in  said  case  to 
the  next  regular  term  of  this  court.  And  it  is  further  ordered  that 
Richard  Roe  and  Charles  Smithy  freeholders,  be  and  they  are  hereby 
appointed  appraisers  of  the  estate  and  effects  of  said  Stephen  Ross^  de- 
ceased, and  they  are  required,  before  they  enter  upon  their  duties,  to 
take  an  oath  well  and  truly  to  appraise  and  value  said  estate  and 
effects. 

A  true  extract  from  the  minutes  of  said  court, 

Bryant  B.  Legget,  C.  C.  0. 

Inventory  and  Appraisement. 

STATE  OF  GEORGIA,  ^     Inventory  and  appraisement  of  the  estate  and 
H<mston  County.       ^effects  of  Stephen  Ross,  deceased,  an  alien. 

1  bay  horse,  appraised  to  be  worth       -            _            -  $75  00 

1  gray  mare,     -             -             -             -             -             -  50  00 

1   do.  mule,     -             -            -            -            -            -  50  00 

1  red  cow,         -             -             -             -             -             -  10  00 

1  black  do.        -            -            -----  10  00 

1  feather  bed,  bedstead  and  furniture,  -             -             -  30  00 

Kitchen  furniture,     -            -            -            -            -  10  00 


Whole  amount,  .  ,  .  -         $235  00 

Personally  appeared  before  me,  Richard  Roe  and  Charles  Smith,  and 
being  duly  sworn,  say  that  the  above  inventory  and  appraisement  of 
the  estate  and  effects  of  Stephen  Ross,  deceased,  an  alien,  is  just  and 
true. 

'^  Sworn  to  and  subscribed,      5  RICHARD  ROE,        )    q        , 

"^'''r^V^Ltrp/'^M'  CHARLES  SMITH,  j^-^^^*-^*- 

Sale  of  Alien's  Property. 
STATE  OF  GEORGIA,  ^  By  virtue  of  an  order  from  the  justices  of  the 
Houston  County.  ^  inferior  court,  when  sitting  as  a  court  of  ordinary, 
will  be  sold  at  public  auction,  on  the  first  Tuesday  in  June  next,  be- 
tween the  hours  of  ten  in  the  morning  and  four  in  the  afternoon,  at 
Perry,  in  said  county,  for  ready  money,  one  bay  horse;  one  gray  mare ; 
one  gray  mule  ;  one  red  cow;  one  black  cow;  one  feather  bed,  bedstead 
and  furniture,  and  a  lot  of  kitchen  furniture.  Sold  as  the  property  of 
Stephen  Ross,  deceased,  an  alien  ;  this  May  2,  1846. 

John  Doe,  EschW. 

Return  of  Escheator. 
STATE  OF  GEORGIA,  ^  To  the  honorable  justices  of  the  inferior  court, 
Houston  County.       >      when   sitting  as  a  court  of  ordinary  of  said 

)      county. 
A  sale  of  the  property,  composing  the  estate  of  Stephen  Ross,  de- 
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ceased,  an  alien,  took   place   this  day ^  dX  Perry ;  the  following  is 

the   result : 

1  bay  horse,  bought  by  Samuel  Row,  _  .  .  $80  00 

1  ffray  mare          "         Thomas  West,  -  -  -  45  00 

I   do.  mule                          "         "        '  -  -  55  00 

1  red  cow,             "         William  Black,  ~  -  12  00 

1  black  do.             ''              "        /'      -  -  -  ^00 

1  feather  bed,  bedstead  and  furniture,  John  Kent^  -  30  00 

Kitchen  furniture,     -             -            -  -  -  10  00 


Amount  of  sales,  .  .  .  .        $240  00 

Which  is  respectfully  submitted,  this  Jwie  2,  1846. 
Given  under  my  hand  and  official  signature. 

John  Doe,  Eschar. 

2.  After  such  sale,  as  above  mentioned,  shall  have  taken  place,  and  the  pro- 
ceeds paid  into  court,  it  shall  be  the  duty  of  the  said  court  of  ordinary,  and  the 
said  court  is  hereby  required  to  cause  public  notice  to  be  given  by  advertise- 
ment, for  the  creditors  of  such  deceased  to  come  forward,  within  twelve  months 
after  the  publication  of  such  notice,  and  prove  their  debts  to  the  satisfaction  of  the 
said  court ;  and  after  the  expiration  of  the  said  twelve  months,  the  said  court 
shall  proceed  to  examine  and  ascertain  the  total  amount  due  such  creditors, 
and  shall  pay  and  satisfy  each  of  the  said  creditors  in  whole  or  in  part,  as  the 
estate  of  the  deceased  will  admit,  and  the  surplus,  if  any,  after  such  payment, 
as  aforesaid,  shall  be  disposed  of  as  is  directed  by  the  escheat  law. 

Notice  to  Creditors, 

STATE  OF  GEORGIA,^  The  creditors  of  Stephen  Ross,  late  of  said  coun- 
Houston  County.  ^ty,  an  alien,  deceased,  are  hereby  notified  to  ren- 
der in  their  demands  against  said  deceased  to  the  court  of  ordinary, 
properly  proven,  within  the  time  prescribed  by  law,  or  they  will  be 
barred  payment. 

By  order  of  the  Court  of  Ordinary,  this  June  3,  1846. 

Bryant  B.  Legget,  C.  C.  O. 

3.  The  several  escheators  of  this  State  who  have,  or  may  hereafter  have  or 
receive  any  moneys,  arising  from  the  sales  of  such  estates,  as  aforesaid, 
shall,  upon  the  requisition  of  the  court  of  ordinary  of  the  county,  pay  such 
moneys  into  the  said  court,  within  twenty  days  after  he  shall  be  required  so  to 
do  by  the  said  court,  and  in  default  thereof  shall  forfeit  and  pay  double  the  sum 
which  such  escheator  shall  have  received  and  have  in  his  hands,  as  aforesaid, 
to  be  recovered  by  action  of  debt  in  any  court  having  jurisdiction  thereof.         '* 

4.  The  act  "  to  regulate  escheats,"  so  far  as  the  same  militates  with  this  act, 
be,  and  the  same  is  hereby  repealed. — Act  of  1805  ;  Brin.  Big.  200. 

Whereas,  the  escheators  in  many  counties  of  this  State  are  causing  vexatious 
law-suits,  by  pointing  out  property  not  contemplated  by  the  escheat  law  of 
1801,  to  wit,  the  estate  of  citizens  of  this  State  who  bequeathed  their  estates 
to  persons  residing  in  foreign  parts,  for  remedy  whereof — 

1.  Be  it  enacted,  (S)T.,  That  in  all  cases  where  a  citizen  of  this  State,  or  of  the 
United  States,  shall  die,  or  may  have  died,  possessed  of  or  entitled  to  any  real 
estate,  and  shall  leave  no  heir  who  can  inherit  the  same,  because  of  his  or  her 
being  alien,  that  in  such  case  the  said  real  estate  shall  not  be  held  or  consid- 
ered subject  to  escheat,  but  the  executor  or  administrator  of  such  deceased 
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citizen  shall  and  may  proceed,  in  the  manner  pointed  out  by  law,  to  make  sale 
of  such  real  estate,  and  pay  over  the  proceeds  of  such  sale  to  the  devisee  or 
devisees  named  in  the  Will  of  such  deceased  citizen,  or  to  the  legal  represen- 
tatives of  such  deceased  citizen :  Provided  always  nevertheless ^  that  nothino- 
herein  contained  shall  be  so  construed  to  affect  cases  where  the  escheator  in 
any  county  shall  have  already  proceeded  to  make  a  disposition  of  property 
under  the  escheat  laws  of  this  State,  and  the  proceeds  thereof  shall  actually 
have  been  paid  into  the  treasury  of  this  State. 

2.  In  all  cases  where  a  citizen  has  heretofore  died,  leaving  real  estate,  as 
before  mentioned,  and  shall  have  made  a  disposition  thereof  by  Will,  and  the 
executor  or  executors  of  such  deceased  citizen  have  proceeded  to  make  sale 
of  such  real  estate,  for  the  benefit  of  the  heirs  of  such  deceased  citizen,  such 
sales  shall  be,  so  far  as  it  regards  the  title  of  such  deceased  citizen,  held  and 
considered  valid  and  legal ;  any  law  to  the  contrary  notwithstanding. 

3.  No  personal  estate  of  any  deceased  person  shall  be  considered  subject  or 
liable  to  escheat  in  this  State,  except  in  cases  where  such  deceased  person  shall 
have  made  no  disposition  of  the  same  by  Will,  and  shall  have  no  legal  repre- 
sentatives to  inherit  the  same. — Act  of  1810  ;  Prin.  Dig.  201. 

3.  The  judges  of  the  superior  courts  in  the  several  circuits  of  this  State  are 
hereby  authorised  and  required  to  devise  and  adopt  the  several  forms  of  process, 
and  other  proceedings  which  may  be  necessary  and  proper  to  carry  into  effect 
the  above-recited  act,  and  all  the  several  acts  or  parts  of  acts  commendatory  or 
supplementary  thereto. — Act  of  1817  ;  Prin.  Dig.  202. 

1.  That  from  and  immediately  after  the  passing  of  this  act,  it  shall  be  the 
duty  of  the  attorney  and  solicitors  general,  at  the  first  term  of  the  superior 
court  in  every  year,  in  each  and  every  county  in  this  State,  by  rule  or  order  of 
the  said  superior  court,  to  require  the  escheators  in  the  said  counties  respect- 
ively, to  pay  into  the  hands  of  the  said  attorney  or  solicitors  general,  for  the 
purposes  herein  mentioned,  all  such  sum  or  sums  of  money  as  may  be  in  the 
hands  of  the  escheators  under  the  several  escheat  laws  of  this  State ;  and  in 
case  of  a  default  or  refusal  by  any  such  escheator,  the  superior  courts  afore- 
said shall  have  power  to  punish  such  escheator  in  the  same  manner  as  if  such 
escheator  was  a  defaulting  officer  of  such  court. 

2.  It  shall  be  the  duty  of  the  attorney  or  solicitors  general,  immediately  upon 
the  receipt  of  any  such  sum  or  sums  of  money,  under  and  by  virtue  of  this 
act,  to  pay  the  same  into  the  treasury  of  this  State^  where  the  same  shall  con- 
stitute a  fund,  to  be  disposed  of  and  distributed  in  the  manner  herein  provided. 

3.  All  such  sum  or  sums  of  money  as  may  arise  under  the  several  laws 
of  this  State,  upon  the  subject  of  escheats,  shall  be  distributed  among  the  sev- 
eral county  academies  of  this  State,  which  have  not  received  the  amount  of 
one  thousand  pounds,  as  contemplated  by  the  act  of  1792,  making  provision  for 
the  county  academies  in  such  proportions  as  may  yet  be  due. 

4.  All  laws  and  parts  of  laws  militating  against  this  act,  be,  and  the  same 
are  hereby  repealed,  except  so  far  as  relates  to  the  county  of  Chatham,  where 
the  said  funds  shall  be  applied  as  heretofore. — Act  of  1819  ;  Prin.  Dig.  203. 

Whereas,  the  term  heirs,  in  the  said  act  [act  of  1801]  contained,  has  been 
so  construed  as  to  prevent  children,  born  of  the  body  of  the  same  mother,  from 
being  capable  of  inheriting  or  transmitting  inheritance  : 

Be  it  enacted,  S^c.  That  where  any  woman  shall  die  intestate,  leaving  chil- 
dren, commonly  called  illegitimate  or  natural,  born  out  of  wedlock,  and  no 
children  born  in  lawful  wedlock,  all  such  estate,  whereof  she  shall  die  seized 
or  possessed,  whether  real  or  personal,  shall  descend  to,  and  be  equally  di- 
vided among  such  illegitimate  or  natural  born  children  and  their  representa- 
tives, in  the  same  manner  as  if  they  had  been  born  in  wedlock :  and  if  any 
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such  illegitimate  or  natural  born  child  shall  die  intestate,  without  leaving  any 
child  or  children,  his  or  her  estate,  as  well  real  as  personal,  shall  descend  to, 
and  be  equally  divided  among  his  or  her  brothers  and  sisters,  born  of  the  body 
of  the  same  mother,  and  their  representatives,  in  the  same  manner,  and  under 
the  same  regulations  and  restrictions  as  if  they  had  been  born  in  lawful  wedlock. 
-^Act  of  1816  ;  JPrin.  Dig.  202. 
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1.  From  and  after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for 
any  person  who  may  hereafter  have  rentdue,  where  the  same  does  not  exceed 
thirty  dollars,  to  make  application  to  any  justice  of  the  peace  within  the  dis- 
trict where  his,  her,  or  their,  tenant  may  reside,  and  obtain  from  such  justice 
a  distress  warrant  for  the  sum  claimed  to  be  due,  on  oath  in  writing,  for  the 
said  rent,  and  the  same  may  be  levied  by  any  constable  duly  qualified  on  any 
property  belonging  to  the  said  tenant,  who  shall  advertise  and  sell  the  same 
under  the  same  rules  and  regulations  as  other  sales  under  execution  ;  and  where 
any  distress  shall  issue  for  a  sum  exceeding  thirty  dollars,  it  shall  be  levied  by 
the  sheriff  of  said  county,  advertised  and  sold  as  in  cases  of  other  executions; 
Provided  nevertheless^  that  the  party  distrained,  shall  be  entitled  to  replevy  the 
goods  so  distrained,  by  making  oath  that  the  sum,  or  some  part  thereof  distrain- 
ed for,  is  not  due,  and  give  security  for  the  eventual  condemnation  money, 
and  in  that  case  it  shall  be  the  duty  of  such  officer  to  return  the  same  to  the 
court  having  cognizance  of  the  same,  and  the  same  shall  be  determined  by  a 
jury  as  practiced  in  other  cases  of  claims. 

2.  Where  property  distrained  may  be  claimed  by  a  third  person,  the  same 
shall  be  claimed  on  oath,  which  claim  shall  be  returned,  tried  and  determined 
in  like  manner  and  under  the  same  rules  and  regulations  as  are  by  law  pointed 
out  for  the  trial  of  the  right  of  property. 

3.  In  no  case  a  preference  shall  be  given  to  persons  distraining  for  rent, 
where  there  are  any  judgments  against  the  person  or  property  so  distrained. 

4.  Where  any  tenant  shall  refuse  to  give  possession  of  the  premises  at  the 
end  of  his  lease,  it  shall  be  lawful  for  the  person  leasing  the  same  to  demand 
of  such  tenant,  monthly,  double  the  sum  that  the  same  was  leased  for,  and 
may  recover  the  same  at  the  expiration  of  every  month,  or  in  the  same  pro- 
portion for  a  longer  or  shorter  time,  by  distress  in  manner  pointed  out  as  afore- 
said. 

5.  If  any  person  leasing  or  renting  land,  house  or  houses,  shall  fail  to  pay 
the  rent  at  the  time  the  same  shall  become  due,  it  shall  and  may  be  lawful  for 
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the  lessor  immediately  thereafter,  to  enter  and  retake  possession  of  the  prem- 
ises so  by  him  leased  or  rented. 

6.  All  contracts  for  rents,  whether  verbal  or  in  writing,  shall  bear  interest 
from  the  time  the  same  shall  become  due,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding  :  and  all  actions  commenced  in  any  of  the  courts  of 
this  State  for  the  recovery  of  rent  in  arrear,  shall  be  tried  at  the  term  to  which 
the  same  shall  be  returnable,  unless  good  cause  shall  be  shown  for  the  contin- 
uance thereof,  nor  shall  any  such  action  be  continued  more  than  one  term  at 
the  instance  of  either  party,  any  law  to  the  contrary  notwithstanding,— 7lc«  of 
1811  ;  Prin.  Dig.  687. 

Distress  Warrant. 

STATE  OF  GEORGIA,  ^  j^  person  appeared  before  me,  James  Mack, 
Houston  County.  ^  a  Justice  of  the  Peace^  in  and  for  said  county, 
John  Doe,  who  being  duly  sworn,  saith,  that  Richard  Roe  of  said 
county,  is  justly  indebted  to  deponent  the  sum  of  ^^zV^y  dollars,  besides 
interest,  for  rent,  which  is  now  due  and  unpaid. 

Sworn  to  and  subscribed,       "^ 
before  me,  this  JV/ay  1    1846.   \  jqjj^^  j^q^^ 

James  Mack,  J.  F,  y 

STATE  OF  GEORGIA,  ) 

Houston  County.       \    ^o  any  lawfuI  officer  to  execute  and  return. 

Whereas,  John  Doe  hath  this  day  appeared  before  me,  James  Mack, 
a  justice  of  the  peace,  in  and  for  said  county,  and  made  oath,  that 
Richard  Roe,  of  said  county,  is  justly  indebted  to  him  the  sum  oi  thirty 
dollars,  besides  interest,  for  rent,  which  is  now  due  and  unpaid. 
These  are,  therefore,  to  authorise  and  command  you,  that  you  levy 
of  the  goods  and  chattels,  lands  and  tenements,  of  the  said  Richard 
Roe,  a  sufficiency  to  make  the  sum  oi  thirty  dollars,  principal  debt; 
the  sum  of  two  dollars  Riidjifty  cents,  interest  up  to  this  date,  and  the 
sum  of  sixty-two  and  a  half  cents,  cost,  for  this  warrant ;  and  the 
further  sum  of  thirty-one  and  a  quarter  cents,  for  this  service.  And 
have  you  the  said  sums  of  money,  at  our  court,  to  be  held  in  Perry, 
in  and  for  the  619i^/i  district,  G.  M.,  on  ih.e  fourth  Saturday  in  June 
next,  to  render  to  the  said  John  Doe,  his  principal,  interest  and  costs  ; 
and  have  you  then  and  there,  this  writ,  with  your  actings  and  doings 
thereon. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.] 

Constable^  Sale, 

STATE  OF  GEORGIA,  ^  Qn  the  fourth  Saturday  \n  June  next,  will  be 
Houston  Conniy.  ^  sold,  between  the  lawful  hours  of  sale,  at  the 
court-house  door,  at  Perry,  the  place  of  holding  court,  in  and  for  the 
619^/1  district,  G.  M.,  a  Bay  Horse,  about  eight  years  old,  levied  on  as 
the  property  of  Richard  Roe,  to  satisfy  a  distress  warrant,  in  favor  of 
John  Doe,  against  said  Richard  Roe,  for  the  sum  of  thirty  dollars,  be- 
sides interest  and  costs.     May  1,  1846. 

John  Jacobs,  Constable. 
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Affidavit  of  Defendant, 
STATE  OF  GEORGIA,  }  In  person  appeared  before  me,  James  Mack^ 
Houston  County.  \  one  of  the  Justices  of  the  Peace,  in  and  for  said 
county,  Richard  Roe,  who  being  duly  sworn,  deposeth  and  saith,  that 
a  distress  warrant,  for  the  sum  of  thirty  dollars,  besides  interest  and 
costs,  issued  in  favor  of  John  Doe,  against  deponent,  and  levied  on  a 
Bay  Horse,  about  eight  years  old,  the  property  of  deponent,  is  proceed- 
ing against  deponent  illegally,  because  no  part  of  the  rent  for  which 
said  distress  warrant  issued  is  yet  due. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  May  1,  1846.  >  EJCHARD  ROE. 

James  Mack,  J.  P.  j 

Bond  of  Indemnity. 
STATE  OF  GEORGIA,  ^^      Know  all  men  by   these  presents,    that  we, 

Houston  County.  ^  Richard  Roe  and  Benjamin  Stiles,  security,  both 
of  said  State  and  county,  are  held  and  firmly  bound  unto  John  Doe, 
his  heirs,  executors  and  administrators,  in  the  just  and  full  sum  of 
sixty  dollars,  for  the  true  payment  of  which  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents  :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  a  distress  war- 
rant issued  in  favor  of  John  Doe,  against  the  above-bound  Richard  Roe., 
for  the  sum  of  thirty  dollars,  besides  interest  and  costs,  returnable  to 
the  justices'  court,  to  be  held  in  and  for  the  619th  district,  G.  M.,  on 
the  fourth  Saturday  in  June  next,  has  been  levied  by  John  Jacobs,  con- 
stable, on  a  certain  Bay  Horse,  about  eight  years  old,  the  property  of 
.said  Richard  Roe,  against  which  distress  warrant,  said  Richard  Roe 
has  filed  his  affidavit,  denying  that  the  rent,  for  which  said  distress 
warrant  issued,  is  due  :  now,  should  said  Richard  Roe,  well  "and  truly, 
pay  the  eventual  condemnation  money,  in  said  case,  provided  it  should 
be  adjudicated  against  him,  and  all  costs  incurred  thereby,  then  this 
obligation  to  be  void,  else  of  force. 

Tested  and  approved,  by  Richard  Roe.  [L.  S.] 

James  Mack,  J.  P.  Benjamin  Stiles.  SecHy.  [L.  S.] 


1.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  upon 
the  expiration  of  any  lease,  or  time  for  which  lands  have  been  rented,  which 
are  now  in  existence,  or  have  already  expired,  or  which  shall  hereafter  exist, 
where  the  tenant  or  his  sub-tenant  holds  over,  and  where  the  owiier  of  the 
rented  property,  or  his  agent  or  representative,  shall  desire  to  have  possession 
of  the  same,  to  demand  of  the  tenant  or  tenants  the  possession  of  the  rented 
property,  and  in  case  of  refusal  on  the  part  of  the  tenant,  or  omission  on  his, 
her,  or  their  part,  to  deliver  possession,  it  shall  and  may  be  lawful  for  the 
owner  thereof,  or  by  his  or  her  agent  or  representative,  to  go  before  the  judge 
of  the  superior  court,  or  any  justice  of  the  inferior  court,  or  justice  of  the 
peace,  and  make  oath  that  the  lease  or  term  of  time  for  which  the  land  was 
rented  has  expired,  and  that  the  tenant  refuses,  omits,  or  neglects  to  give  pos- 
session ;  it  shall  be  the  duty  of  the  person  before  whom  the  oath  is  made,  to 
issue  or  grant  a  warrant  or  process  directed  to  the  sheriff  or  his  deputy,  re- 
quiring or  commanding  him  to  deliver  to  the  owner,  his  agent,  or  representative, 
peaceable,  full  and  quiet  possession  of  the  rented  premises,  removing  thetenaiat 
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or  tenants  with  his  property  found  thereon,  belonging  to  such  tenant  or  tenants, 
therefrom. 

2.  When  the  tenant  shall  declare  on  oath  that  his  lease,  whether  written  or 
verbal,  is  not  expired,  or  that  he  does  not  hold  the  premises  either  by  lease  or 
rent  from  the  said  person  who  has  made  the  said  oath,  or  by  any  one  holding 
under  him  or  them  by  rent  or  lease,  he  shall  not  be  removed  from  the  possession 
of  the  said  premises,  but  the  sheriff  shall  return  the  proceedings  to  the  next 
superior  court  of  the  county  where  the  land  lies,  and  the  fact  be  there  tried ; 
and  if  determined  against  the  tenant  or  tenants,  he  shall  pay  double  the  rent 
reserved^  and  the  person  making  the  said  oath  shall  be  entitled  to  a  writ  of 
possession,  to  be  issued  from  and  under  the  directions  of -the  said  superior  court, 
directed  to  the  sheriff  or  his  deputy,  who  shall  give  possession  of  the  premises 
as  prescribed  in  the  first  section  of  this  act. 

3.  The  sheriff,  for  executing  the  process  aforesaid,  shall  be  allowed  the  sum 
of  three  dollars,  which  amount  sball  be  paid  by  the  tenant,  and  his  goods 
levied  on  for  that  purpose. — Act  of  1827  ;  Frin.  Dig.  688. 

Affidavit  of  Landlord, 
STATE  OF  GEORGIA,  ^  Jn  person  appeared  before  me,  James  Mack^  a 
Houston  County.  ^  justice  of  the  peace,  in  and  for  said  county,  John 
Doe,  of  said  county,  who  being-  duly  sv/orn,  deposeth  and  saith,  that 
he  is  the  owner  of  lot  of  land,  number  forty-nine,  in  the  tenth  district 
of  said  county  ;  that  he  verbally  leased  the  said  lot  of  land  and  its  ap- 
purtenances to  Richard  Roe,  of  said  county,  for  the  year  eighteen  hun- 
dred and  forty -five  ;  that  said  Richard  Roe  is  the  tenant  of  deponent ; 
that  said  lease  expired  on  the  thirty-first  day  of  December,  last  past  ; 
that  deponent  desires  to  have  possession  of  said  premises  ;  that  he  has 
demanded  the  possession  of  said  premises  from  said  Richard  Roe,  who 
is  holding  over,  and  that  said  Richard  Roe  neglects  and  refuses  to  deliver 
possession,  of  said  premises  to  deponent. 

Sworn  to  and  subscribed,      i 
before  me,ihis  May  1,  1S46.  K  JOHN  DOE, 

James  Alack,  J.  P.  \ 

Process, 
STATE  OF  GEORGIA^  ?  To  the  sheriff  of  said  county,  and  to  his  lawful 

Houston  Countj.        ^    '   deputy. 

Whereas,  I  have  received  information,  on  the  oath  of  John  Doe,  of 
said  county,  that  he  is  the  owner  of  lot  of  land  number  forty-nine,  in 
the  tenth  district  of  said  county ;  that  he  verbally  leased  the  said  lot  of 
land  and  its  appurtenances  to  Richard  Roe,  of  said  county,  for  the  year 
eighteen  hundred  and  forty-five  ;  that  said  Richard  Roe  is  the  tenant 
of  deponent ;  that  said  lease  expired  on  the  thirty-first  day  of  Decem- 
ber, last  past  ;  that  deponent  desires  to  have  possession  of  said  prem- 
ises ;  that  he  has  demanded  the  possession  of  said  premises  from  said 
Richard  Roe,  who  is  holding  over,  and  that  said  Richard  Roe  neglects 
and  refuses  to  deliver  possession  of  said  premises  to  deponent.  These 
are,  therefore,  to  command  and  require  you,  forthwith,  to  deliver  to 
said  John  Doe,  peaceable,  full  and  quiet  possession  of  said  rented  prem- 
ises, and  to  remove  the  smd  Richard  Roe,  and  his  property  found  thereon. 
Herein  fail  not. 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

James  Mack,  J.  P.  [L.  S.]    ' 
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Affidavit  of  the  person  in  possession. 

STATE  OF  GEORGIA,  ^  Personally  appeared  before  me,  William  Roberts^ 
Houston  County.  ^  ^  justice  of  the  peace,  in  and  for  said  county,  Rich- 
ard Roe  J  who  being  duly  sworn,  deposeth  and  saith,  that  he  leased, 
verbally  J  from  Samuel  West,  during  the  year  eighteen  hundred  and  forty - 
five,  lot  of  land,  nnmhei'  forty -nine,  in  the  tenth  district  of  said  county, 
with  its  appurtenances  ;  that  said  lease  has  not  yet  expired  ;  that  he 
does  not  hold  said  premises  by  lease  or  rent  from  John  Doe,  and  is  not 
the  tenant  of  said  John  Doe,  but  is  the  tenant  of  said  Samuel  West,  who 
put  deponent  in  possession  of  said  premises. 

Sworn  to  and  subscribed,  before  ^ 

me,  t\\hMay  1,  1846.  V  RICHARD  ROE. 

William  Eoberts,  J.  P.       J 


CHAPTER    XLII. 


BOATS  AND  CREWS. 

Whereas,  the  inhabitants  of  this  State,  residing  on  or  near  Savannah  river, 
coniplain  of  serious  injuries  inflicted  on  their  rights  and  property,  by  boats' 
crews  navigating  the  waters  aforesaid  ;  for  remedy  whereof, 

1 .  Be  it  enacted,  ^c.  That  from  and  after  the  first  day  of  January  next,  it  shall 
be  the  duty  of  all  owners  or  agents  of  boats  employed  in  the  navigation  of  the 
aforesaid  waters,  to  grant  to  each  and  every  boat  respectively,  previous  to  its 
departure  from  the  landing  or  wharf,  a  certificate  or  bill  of  lading,  showing  its 
destination,  contents,  the  name  of  its  patroon  and  consignee  ;  which  certificate 
or  bill  of  lading  shall,  at  all  times,  be  subject  to  the  examination  of  any  free 
white  person  or  persons  requiring  the  same. 

Bill  of  Lading, 

^  STATE  OF  GYJORGIA.—BIBB  COUNTY. 

Macon,  May  I,  1846. 

The  'pole-boat  Mayflower,  of  which  A  B  is  patroon,  {or  captain,)  is 
dispatched  from,  this  place  for  Darien,  consigned  to  John  Doe,  laden 
with  cotton  ;  liberty  is  given  to  touch  at  landings  on  the  river,  to  re- 
ceive additional  articles,  under  the  direction  of  the  patroon,  (or  captain,) 
for  his  use  and  for  the  owner.  Richard  Roe.  , 

2.  If  any  owner  or  agent,  as  aforesaid,  shall  neglect  or  refuse  to  furnish  the 
certificate  or  bill  of  lading,  required  by  this  act,  or  the  patroon,  upon  applica- 
tion, or  being  required  by  any  free  white  person  as  aforesaid,  shall  refuse  to 
exhibit  his  certificate  or  bill  of  lading  as  aforesaid,  the  owner  of  such  boat  or 
boats  shall,  for  every  such  refusal  or  neglect,  be  liable  to  indictment  in  the  su- 
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pericr  courts  of  this  State  ;  and  on  conviction  thereof,  forfeit  and  pay  the  sum 
of  FIFTY  dollars,  one  half  thereof  to  the  use  of  the  informer,  and  the  other  half 
to  the  use  of  the  county,  where  such  conviction  shall  take  place. 

3.  0\vners  of  boats,  navigating  the  waters  as  aforesaid,  shall  be  liable,  and 
compelled  to  pay  for  all  pillages  and  thefts  committed  by  their  respective  crews, 
on  conviction  of  the  offender  or  offenders. — Act  of  ISlo  ;  Prin.  Dig.  142. 

1.  That  from  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for  any 
owner  or  patroon  of  a  boat,  to  suffer  or  permit  any  boat-hand,  or  negro,  being 
a  slave,  to  put  on  board  their  boat,  whereof  he  is  owner  or  patroon,  any  corn, 
cotton,  peas,  or  other  articles  of  produce,  as  the  property  of  such  boat-hand, 
or  negro,  for  the  purpose  of  carrying  the  same  to  Savannah,  or  elsewhere,  to 
market  or  for  sale  ;  nor  shall  such  owner  or  patroon,  suffer  the  boat-hands,  or 
other  negroes,  being  slaves  as  aforesaid,  on  board  of  their  boat  or  boats,  to  bar- 
ter or  trade  the  one  with  the  other,  in  any  articles  of  produce,  as  before  enu- 
merated, under  any  pretext  whatever. 

2.  Any  owner  or  patroon,  offending  against  the  provisions  of  the  first  sec- 
tion of  this  act,  shall  be  subject  to  indictment  in  the  superior  court  of  the  county 
in  which  the  offence  shall  be  committed, and  upon  conviction  thereof,  shall  be 
fined  or  imprisoned,  or  both,  at  the  discretion  of  the  court  before  whom  such 
indictment  shall  or  may  be  tried. — Act  of  1816  ;  Prin.  Dig.  142. 

1.  From  and  immediately  after  the  passing  of  this  act,  that  the  before-recit- 
ed act  [act  of  1816]  shall  be  held,  deemed,  and  considered  in  full  force,  from 
Augusta  to  the  head  navigation  of  Savannah  and  Broad  rivers,  and  in  all  the 
rivers  that  now  are,  or  hereafter  may  be  made  navigable  in  this  State. 

2  If  any  owner  or  patroon  of  any  boat,  accustomed  to  navigate  between  the 
head  navigation  of  said  Savannah  and  Broad  rivers  to  Augusta,  or  in  any  other 
river  that  now  is,  or  hereafter  may  be  made  navigable  in  this  State,  shall  of- 
fend against  the  first-section  of  the  before-recited  act,  he  shall  be  subject  to  all 
the  pains  and  penalties  contained  in  the  second  section  of  said  act. 

3.  All  or  any  offence  against  this  act,  or  the  one  to  which  it  is  amendatory, 
shall  be  tried  and  punished  in  any  or  either  of  the  counties  in  this  State,  ad- 
joining the  water  course  on  which  the  offence  was  committed. 

4.  The  aforesaid  act  shall  be  held,  deemed,  and  considered,  as  extending  tO' 
all  rivers  that  now  are  or  hereafter  may  be  made  navigable  in  this  State. — 
Act  of  1817;  Frin.  Dig.  143. 

1.  That  from  and  immediately  after  the  passage  of  this  act,  it  shall  not  be 
lawful  for  a  boat-owner  or  patroon,  narvigating  either  of  the  navigable  rivers 
within  this  State,  to  suffer  the  boat-hands  to  take  with  them,  any  kind  of  stock 
whatever,  poultry  of  any  kind,  or  other  articles  that  are  by  law  prohibited  to 
them  to  traffic  in,  except  the  same  shall  be  stated  in  such  bill  of  lading  of  the 
owner  of  said  boat  or  his  agent,  and  that  no  stock,  poultry,  or  other  articles  as 
aforesaid,  shall  be  permitted  to  go  on  board  of  a  boat,  unless  it  is  immediately 
under  the  direction  of  such  owner  or  patroon,  or  the  agent  of  the  owner,  and 
specified  in  the  bill  of  lading.  Every  offender  against  the  provisions  of  this 
act,  shall  be  liable  to  like  punishment  and  fine,  as  pointed  out  in  the  foregoing 
acts. 

2.  It  shall  be  the  duty  of  the  inferior  courts  of  the  several  counties  of  this 
State,  bordering  on,  or  which  navigable  waters  shall  pass  through,  to  cause  to 
be  published  in  various  parts  of  said  county,  the  provisions  of  the  foregoing 
acts  ;  and  in  the  counties  bordering  on  navigable  waters  which  are  on  the  bor- 
ders of  the  State,  the  inferior  courts  of  the  several  counties  bordering  on  such 
water  courses,  that  are  navigable,  shall  cause  to  be  published  in  one  or  more  of 
the  public  gazettes,  the  provisions  of  this  and  the  foregoing  acts,  for  the  in- 
formation of  those  in  adjoining  States,  who  are  engaged  in  navigating  such  water 
courses,  and  the  expenses  thereof,  to  be  defrayed  out  of  the  county  funds. — 
Act  of  1836 ;  Prin.  Dig.  143. 
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PHYSICIANS. 

1.  That  from  and  after  the  passing  of  this  act  no  person  or  persons  shall  be 
allowed  to  practice  physic  and  surgery,  or  any  of  the  branches  thereof,  or  in 
any  case  to  prescribe  for  the  cure  of  diseases  for  fee  or  reward,  unless  he  or 
the}'  shall  have  been  first  licensed  to  do  so  in  the  manner  hereinafter  prescribed. 

2.  That  if  any  person  or  persons  shall  hereafter  presume  without  such  li- 
cense to  practice  physic,  surgery,  or  in  any  manner  prescribe  for  the  cure  of 
diseases  for  fee  or  reward,  he  or  they  shall  be  liable  to  be  indicted,  and  on  con- 
viction shall  be  fined  not  exceeding  the  sum  of  five  hundred  dollars  for  the 
first  offence,  and  for  the  second  be  imprisoned  not  exceeding  the  term  of  two 
months,  one  half  of  the  fine  to  enure  to  him  who  shall  inform,  and  the  other 
half  to  the  use  of  the  State. 

3.  That  on  the  trial  of  all  indictments  for  any  of  the  offences  enumerated  in 
this  act,  it  shall  be  incumbent  on  the  defendant  to  show  that  he  has  been  li- 
censed to  practice  physic  and  surgery,  and  to  prescribe  for  the  cure  of  diseases 
in  the  manner  hereinafter  mentioned,  to  exempt  himself  from  the  penalties 
enumerated  in  this  act. 

4.  That  all  bonds,  notes,  promises,  and  assumptions,  made  to  any  person  or 
persons  not  licensed  in  manner  hereinafter  mentioned,  the  consideration  of 
which  shall  be  services  rendered  as  a  physician  or  surgeon  in  prescribing  for 
the  cure  of  diseases  shall,  and  they  are  hereby  declared  utterly  void  and  of  no 
effect. 

5.  In  order  to  the  proper  regulation  of  the  practice  of  physic  and  surgery, 
there  shall  be  established  a  board  of  physicians  to  be  assembled  annually  at 
the  seat  of  government,  who  shall,  at  their  annual  meeting,  examine  all  appli- 
cants, and  if  on  such  examination  they  are  found  competent,  shall  grant  to  such 
applicants  a  license  to  practice  phj^sic  and  surgery  :  Frovidedj  that  seven  mem- 
bers of  said  board  shall  constitute  a  quorum  to  make  such  examination  and 
grant  such  license  :  and  provided^  ahoj  that  if  any  applicant  shall  have  studied 
and  received  a  diploma  from  any  medical  college,  the  said  board,  or  a  quorum 
thereof,  shall  license  the  said  applicant  to  practice  without  examination. 

6.  [Superseded.] 

7.  The  annual  meeting  of  the  board  of  physicians  of  Georgia  shall  be  held 
at  the  seat  of  government  on  the  first  Monday  in  December  in  each  and  every 
year,  and  that  the  said  board  shall  be  entitled  to  receive  and  demand  of  every 
applicant,  when  licensed,  the  sum  of  five  dollars  for  each  and  every  examina- 
tion, and  the  sum  of  five  dollars  for  every  license. 

8.  No  part  or  clause  of  this  act  shall  have  any  operation  or  effect  upon  any 
person  now  practicing  medicine  or  surgery  within  this  State,  and  who  has  here- 
tofore been  a  practicing  physician  within  the  same. 

9.  That  no  apotliecary  within  this  State,  unless  he  be  a  licensed  physician. 
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shall  be  hereafter  permitted  to  vend  or  expose  to  sale  any  drugs  or  medicines, 
without  previously  obtaining  a  license  to  do  so  from  the  board  of  physicians 
created  hy  this  act ;  and  every  apothecary  so  vending  or  selling  drugs  or  medi- 
cines contrary  to  the  provisions  of  this  act,  shall  be  liable  to  all  the  penalties 
imposed  by  this  act  on  physicians  and  surgeons  practicing  without  a  license  ; 
Provided^  that  nothing  herein  contained  be  construed  to  prevent* merchants  or 
shopkeepers  from  vending  or  exposing  to  sale  medicines  already  prepared ;  " 
Provided  also,  that  nothing  herein  contained  shall  be  so  construed  as  to  operate 
against  or  upon  any  person  or  persons  who  now  are  and  heretofore  have  been 
engaged  in  the  sale  of  drugs  and  medicines  as  apothecaries,  or  who  may  be  and 
heretofore  have  been  engaged  in  the  vending  of  drugs  and  medicines,  as  an  ex- 
clusive branch  of  merchandise. 

10.  The  board  of  physicians  created  by  this  act  shall  have  the  power  to  ex- 
amine any  apothecary,  who  may  apply  to  it  for  a  license,  touching  their  know- 
ledge of  drugs  and  pharmacy,  and  on  finding  such  persons  qualified,  shall  grant 
such  license,  and  shall  receive  therefor  the  same  fees  as  provided  in  this  act  for 
license  to  practice  medicine  and  surgery. 

11.  To  prevent  delay  and  inconvenience,  a  single  member  of  the  board  of 
physicians  may  grant  temporary  license  to  applicants  therefor,  and  make  re- 
port thereof  to  the  board  at  their  next  meeting  for  confirmation,  or  further  evi- 
dence of  qualification  to  be  given  by  the  applicant:  PromdJec?,  that  a  temporary 
license  shall  not  continue  in  force  longer  than  the  next  meeting  of  the  board, 
and  that  a  temporary  license  shall  in  no  case  be  granted  by  one  of  the  board 
after  the  applicant  has  been  refused  a  license  by  the  board  of  physicians. 

12.  The  board  of  physicians  be,  and  they  are  hereby  authorised  and  empow- 
ered to  elect  all  such  officers,  and  frame  all  such  by-laws  as  may  be  necessary 
to  carry  this  act  into  eflfect,  and  in  case  of  death,  removal,  or  refusal  to  act  of 
any  mejjiber  of  the  said  board,  the  said  board,  or  a  quorum  of  them  be,  and  they 
.are  hereby  empowered  to  fill  up  any  such  vacancies. 

13.  Said  board'  shall  enter  in  a  book  to  be  kept  by  them  for  that  purpose, 
the  names  of  each  and  every  person  they  shall  license  to  practice  physic  and 
surgery,  and  the  time  of  granting  the  same,  together  with  the  names  of  the 
members  of  the  board  present,  and  shall  publish  the  same  in  some  newspaper 
printed  at  the  seat  of  government,  within  thirty  days  after  granting  the  same. 

14.  Said  board  of  physicians  shall  be  considered  a  body  corporate,  so  far  as 
to  hold  property  both  real  and  personal,  keep  a  common  seal,  sue  and  be  sued, 
and  that  the  book  so  kept  by  the  board  as  aforesaid,  shall  be  considered  a  book  of 
record,  and  a  transcript  from  the  same,  certified  by  the  proper  officer  under  the 
common  seal,  shall  be  taken  and  received  as  evidence  in  any  court  of  law  in 
this  State.— ^c^  0/1825;  Daw.  Com.  291. 

Note. — The  first,  second,  third,  fourth  and  ninth  sections,  of  the  Act  of  1825  were  re- 
pealed by  the  Act  of  183G.  By  the  Act  of  1S39  the  Act  of  1836  is  repealed,  and  the  sec- 
tions of  the  Act  of  1825,  repealed  by  the  Act  of  1836,  revived. 

1.  That  from  and  after  the  passage  of  this  act,  the  above  and  before-recited 
act,  (act  of  1825,)  be,  a«id  the  same  is  hereby  revived  and  declared  to  be  in  full 
force  and  operation. 

2.  That  the  following  gentlemen  shall  constitute  the  board  of  physicians  of 
the  State  of  Georgia,  to  wit :  Tomlinson  Fort,  Benjamin  A  White,  Joel  Bran- 
ham,  C.J.  Paine,  John  G.  Slappy,  Thomas  Lamar,  P.  F.  Eve,  F.  M.  Robin- 
son, W.  R.  Waring,  Richard  Sankey,  Richard  Moore,  Richard  Banks, 
Richard  McGoldrick,  James  Wingfield,  Dr.  Evans  of  the  county  of  Baker, 
James  Holms,  M.  A.  Franklin,  T.  F.  Green,  E.  C.  Lawrence,  W.  H. 
Rudd. 

3.  That  all  laws  and  parts  of  laws  militating  against  the  same  recited  act  be, 
and  the  same  are  hereby  repealed  ;  Provided,  nothing  in  the  said  revived  act 
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be  so  construed  as  to  operate  against  the  Thomsonian  or  Botanic  practice,  or 
any  other  practitioners  of  medicine  in  this  State. — Act  of  1839  ;  pamp. 
p.  187. 

IPLOMA. 


OMNIBUS,    AD    QUOS    HJE    LITERi^    PERVENERINT,    SALUTEMS 

NOS, 

PRASES,    CURATORES    ET    PROFESSORES    COLLEGII    MEDICORUM 
REIPUBLiciE    CAROLINA    AUSTRALIS, 

Sjestamur 

P.    B.    D.    H.    CULLER, 

Virum  probum  ac  ingenium,  apud  nos  ad  studia  medendi  valde 

incubuisse ;   atque  in  humanioribus  Uteris  satis  eruditum^ 

et  arte  medica,  preditum  per  probationes  scientice, 

peritice  quo  debitas  et  constitutas  esse  inventum  : 

QUAPROPTER, 

OOCTORATUS    IN    MEDICINA 

AD    GRADUM,    CUM    OMNIBUS    HONORIBUS    AD    EUNDEM    PERTINENTIEUS,    HUNG 

ADMISSIMUS,    ATQUE    PRIVILEGIO    FACULTATEQUE    MEDICIN.^ 

ET    CHIRURGI^    EXERCENDJE    MUNIVIMUS. 

IN    CUJUS    REI    TESTIMONIUM, 

Frcesidis  ScribcEque,  Curatorum  et  Trofessorum,  manus  atque 
sigiUum,  quo  in  hisce  piimicr,  appone  curavimus,  die 
Martii  quatuordecima  mensis, 

*  • 

ANNO      SALUTIS,      M  D  CC  CXXX  V  III  . 

[seal.]  M.  King,  Prceses, 

[Names  of  the  Faculty,^  Edw.  Frost,  Scriba, 

1.  Whenever  the  board  of  physicians  may  have  doubts  as  to  the  qualifi- 
cations of  any  applicant  for  license,  they  may  proceed  to  examine  such  candi- 
date,    NOTWITHSTANDING      HE     MAY      EXHIBIT     A    DIPLOMA    FROM     A     MEDIC.4L 

COLLEGE,  and  either  grant  or  refuse  a  license,  as  they  may  find  him  on  such 
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examination  qualified,  or  otherwise,  for  the  discharge  of  the  duties  of   the 
profession. 

2.  The  board  of  physicians  have  authority,  and  it  shall  be  their  duty,  to 
prescribe  such  course  of  reading  as  in  their  opinion  may  be  necessary  and 
proper  to  those  who  intend  to  pursue  the  study  of  medicine,  under  private 
instructors,  in  this  State,  which  course  of  reading  they  shall  cause  to  be 
published  in  two  or  more  of  the  public  gazettes  of  this  State,  and  which  shall 
be  obligatory  on  all  who  may  apply  to  the  board  for  license  after  the  ex- 
piration of  two  years  from  the  time  of  such  publication. 

3.  It  shall  not  be  lawful  for  the  board  of  physicians  to  license  any  person 
who  shall  not  produce  satisfactory  testimonials  of  a  good  moral  character. 

4.  Should  a  quorum  of  the  board  of  physicians  not  be  in  attendance  on  the 
day  appointed  by  law  for  its  meeting,  those  present  may  adjourn  from  day  to 
day,  until  a  board  can  be  formed  ;  Provided,  that  any  number  not  under  four 
may  proceed  with  the  business  of  the  board. 

5.  So  much  of  the  act  of  which  this  act  is  amendatory,  as  militates  against 
the  provisions   of  this  act,  be,  and  the  same  is  hereby  repealed, — Act   of 
1831  ;  Prin,  Dig.  680. 

License, 
Names  of  the  members  of  the  Board  present. 
STATE  OF  GEORGIA,  ^      To  all    whom    it    may    concern.      Whereas, 
Baldwin  County.      ^  John  Doe  has  made  application  to  the  Board  of 
Physicians^  of  the  State  of  Georgia,  for  license  to  practice  physic  and 
surgery  in  said  State.     And  whereas,  said  John  Doe,  upon  his  exami- 
nation by  said  Board,  has  given  satisfactory  evidence  of  his  compe- 
tency to  practice,  as  aforesaid  ;  therefore,  said  John  Doe  is  hereby 
allowed  and  authorised,  to  practice  physic  and  surgery  in  this  State. 
By  order  of  the  Board  of  Physicians,  this  December  5,  1846. 
[L.  S.]  Richard  Roe,  Sec^ry, 

1.  That  Wm.  R.  Waring,  Wm.  C.  Daniel,  John  M.  Berrien,  Robert  M. 
Charlton,  William  T.  Williams,  Joseph  W.  Jackson,  Wm.  Law,  and  the  Rev. 
Edward  Neufviile,  all  of  the  city  of  Savannah,  in  the  county  of  Chatham,  and 
their  successors,  be,  and  they  are  hereby  constituted  and  appointed  a  body 
corporate,  to  be  located  in  the  city  of  -Sayannah,  under  the  name  of  The  Sa- 
vannah Medical  College,  so  far  as  to  hold  property  both  real  and  personal, 
keep  a  common  seal,  sue  and  be  sued,  and  to  keep  a  book  of  record  for  regis- 
tering all  licenses  to  be  granted  by  them,  under  the  provisions  hereinafter 
made. 

2.  That  the  said  corporate  body  be,  and  they  are  hereby  authorised  and 
empowered  to  elect  all  such  officers,  and  frame  all  such  by-laws  as  may  be 
necessary  to  carry  into  effect  the  objects  of  their  incorporation  :  and  in  case 
of  the  death,  removal,  or  refusal  to  act,  of  any  member  of  the  said  board,  the 
said  body  corporate  or  a  majority  of  them,  be  and  they  are  hereby  empowered 
to  fill  up  such  vacancies. 

3.  That  the  said  corporate  body  shall  have,  and  they  are  hereby  authorised 
and  invested  with  power  to  establish  a  regular  Medical  School,  for  instruction 
in  the  science  of  medicine,  to  prescribe  the  course  of  study,  to  deliver  lec- 
tures, and  to  fix  and  establish  such  prices  or  compensation  for  instruction  as 
they  may  think  [proper  ;]  to  grant  licenses  and  diplomas  to  their  students  and 
applicants,  upon  examination,  to  practice  physic  and  surgery  under  such  reg- 
ulations as  they  shall  adopt  and  establish. 

4.  That  said  corporation  shall  have  power,  and  are  hereby  authorised  to 
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purchase  lands,  erect  buildings,  and  make  such  other  improvements  as  may 
be  necessary  for  the  various  purposes  of  a  Medical  College,  and  to  procure  a 
suitable  library,  apparatus,  and  museum,  for  said  institution,  and  such  other 
things  as  may  be  necessary,  to  the  proper  and  successful  operation  of  the 
same. — Act  of  1S3S  ;  pamp.  p.  156. 


Whereas,  the  friends  of  the  Botanic  (commonly  called  the  Thomsonian) 
system  of  medical  practice  in  the  Southern  States,  are  desirous  of  establishing 
a  medical  college  at  the  town  of  Forsyth,  Monroe  county,  [authorised  hy  Act 
of  IS-ib^  pamp.  p.  153,  to  he  removed  to  MaconJ]  in  which  the  doctrines  they 
advocate  mav  be  scientificallv  tauo;ht,  too-ether  with  the  usual  branches  taught 
ia  other  medical  institutions  ;  And  whereas,  the  friends  of  such  a  college 
have  already  subscribed  liberally,  in  money  and  property,  in  aid  of  said  ob- 
ject: 

1.  That  Jesse  George,  James  Dowdle,  Jesse  Sinclair,  Alfred  Brooks,  Red- 
dick  Pierce,  Josiah  E.  Nunnally,  Stephen  G.  Cotton,  Joseph  Bankston,  and 
William  H.  Fonerdan,  and  their  successors  in  office,  be,  and  they  are  hereby 
constituted  and  appointed  a  body  corporate,  under  the  name  and  title  of  the 
Trustees  of  the  Southern  Botanico  Medical  College,  so  far  as  to  hold  property, 
both  real  and  personal,  keep  a  common  seal,  sue  and  be  sued,  and  to  keep  a 
book  of  record  for  registering  all  licenses  and  diplomas  to  be  granted  by  them, 
under  the  provisions  hereinafter  made. 

2.  That  the  said  corporate  body  be,  and  they  are  hereby  authorised  and 
empowered  to  elect  all  such  officers,  and  frame  all  such  by-Jaws  as  may  be 
necessary  to  carry  into  effect  the  objects  of  their  incorporation  ;  and  in  case  of 
the  death,  removal  or  refusal  to  act,  of  any  member  of  said  board,  the  said 
body  corporate,  or  a  majority  of  them,  be,  and  they  are  hereby  empowered  to 
fill  up  such  vacancies. 

3.  That  the  said  board  shall  be,  and  they  are  hereby  authorised  to  establish 
a  medical  college  at  the  town  of  Forsyth,  on  such  principles,  and  under  such 
rules  and  regulations,  and  with  such  professors  and  instructors  as  may  be  best 
calculated  to  perpetuate  the  same,  and  promote  the  improvement  of  its  pupils 
in  the  several  branches  of  the  healing  art. 

4.  That  a  majority  of  the  members  of  said  board  of  trustees  shall  constitute 
a  quorum  ;  but  a  less  number  may  adjourn  from  day  to  day,  until  a  sufficient 

<*         number  shall  attend  to  form  a  quorum. 

5.  That  any  three  or  more  of  the  trustees  above  named  be,  and  they  are 
hereby  authorised  to  call  a  meeting  of  the  board  at  any  time  they  may  think 
proper,  to  be  holden  at  the  town  of  Forsyth,  for  the  purpose  of  making  and 
establishing  such  by-laws  as  are  authorised  by  this  act,  or  of  transacting  any 
other  business  necessary  to  be  done. 

6.  That  the  trustees  together  with  the  regular  professors  and  teachers  of  said 
college,  shall  constitute  a  board,  which  is  hereby  authorised  and  empowered 
to  confer  the  degree  of  Doctor  of  Medicine  upon  such  applicants,  in  such 
manner,  atsuch  times,  and  under  such  circumstances,  as  may,  to  the  said  board, 
seem  fit  and  proper  :  Provided^  that  the  degree  of  Doctor  of  Medicine  shall  in 
no  case  be  conferred  upon  any  person  who  shall  not  have  attended  two  full 
courses  of  lectures  in  said  college,  or  one  full  course  in  said  college,  and  one 
in  some  other  respectable  Botanico  ^ledical  College  or  University,  in  addition 
to  the  usual  term  of  private  instruction  required  by  other  institutions  of  a  like 
kind,  except  in  such  cases  as  said  degree  is  conferred  as  an  honorary  degree. — 
Act  of  1S39  ;  pamp,  p.  134. 
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DIPLOxMA. 

TO   THE   FRIENDS   AND  MAINTAINERS 

OF  LITERATURE,  OF  THE  ARTS  AND  SCIENCES,  AND  OF  MEDICAL  REFORM, 

THE    FACULTY    OF    THE 

SOUTHERN  BOTANICO  MEDICAL  COLLEGE 

Offer  these  Letters  V at ent— greeting  : 

3t  it  knou)n,  tljat  MATHEW  HARVEY  MEANS 

has  attended  lectures  in  the  Southern  Botanico  Medical  College, 
the  full  time  instituted  and  required  by  law ;  that  he  has  been  most 
assiduous  and  diligent,  in  the  acquisition  of  all  those  branches  taught 
in  said  institution ;  that  he  has  sustained  a  creditable  examination 
before  the  Faculty,  and  regularly  read  and  defended  a  dissertation ; 
for  all  and  singular  of  which,  he  merits  their  highest  commendation, 
and  is  justly  entitled  to  the  full  confidence,  faith  and  fellowship,  of 
the  degree  of  Doctor  in  Medicine. 

In  testimony  whereof,  we,  the  Professors  of  said  Southern  Botanico 
Medical  College,  have  hereunto  affixed  our  names  and  the  seal  of 
the  institution,  in  the  year  one  thousand,  eight  hundred  and  forty-two* 
Forsyth,  Georgia. 

[seal.]  [Professor^ s  JYames,] 

1.  That  all  practitioners  of  the  steam  and  Thomsonian  system,  shall  pay  the 
annual  tax  paid  by  regular  medical  doctors  of  this  State. — Act  of  1838  ;  pamp. 
p.  245. 


CHAPTER     XLIV. 


INSOLVENT  DEBTOR. 

7.  The  person  of  a  debtor,  #here  there  is  not  a  strong  presumption  of  fraud, 
ehall  not  be  detained  in  prison  after  delivering  bona  fide,  all  his  estate,  real  and 
personal,  for  the  use  of  his  creditors,  in  such  manner  as  sholl  be  hereafter  re- 
gulated by  law. — Prin.  Dig.  912. 

Capias  ad  Satisfaciendum, 

STATE  OF  GEORGIA,)  ^       „         ,     .         ,  ,         ,      .^      ..    i  •     o 

Houston  County.        \  ^^  ^^^  ^"^  smgular,  the  sheriffs  of  this  State. 

We  command  you,  that  you  take  the  body  of  John  Doe^  (if  to  be 
found  in  your  bailiwick,)  and  him  safely  keep,  so  that  you  have  his 
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body  before  the  superior  court,  to  be  held  for  the  county  of  Houston,  at 
the  court-house  in  Perry,  on  the  fourth  Monday  in  October  next,  then 
and  there  to  satisfy  Richard  Roe,  the  sum  of  one  hundred  dollars,  which 
lately,  in  our  said  court,  Richard  Roe  recovered  against  John  Doe,  as 
well  for  damages,  by  reason  of  the  non-performance  of  certain  pro- 
mises by  the  said  John  Doe,  before  that  time  made,  as  for  his  costs  and 
charges  by  him  in  his  suit,  in  that  behalf  expended  ;  whereof  the  said 
John  Doe  is  convicted  and  liable,  as  to  us  appears  of  record,  besides 
your  fees  for  this  service.  Herein  fail  not ;  and  have  you  then  and 
there  this  writ. 

Witness,  the  honorable  Thomas  Stiles,  one  of  the  judges  of  the  Su- 
perior courts,  this  May\,  1846.  James  , Holdfast,  Clerk, 

2.  Where  any  execution  shall  have  issued  or  may  hereafter  issue  against  the 
body  of  any  defendant,  and  the  same  shall  not  have  been  satisfied,  it  shall  be 
lawful  for  an  execution  to  issue  against  the  property  of  such  defendant  or  de- 
fendants on  the  return  of  said  execution,  which  had  been  issued  against  the 
body  of  said  defendant  or  defendants.  And  that  when  an  execution  against 
the  body  of  any  defendant  sl.all  have  been  served,  the  party  on  whom  the  same 
shall  have  been  served,  shall  be  released  :  Provided,  he,  she,  or  they,  shall 
deliver  to  the  officer  serving  the  same,  the  property  which  shall,  in  the  opinion 
of  such  officer,  be  sufficient  to  discharge  the  debt  and  all  costs,  and  give  suffi- 
cient security  to  the  said  officer  that  the  property  so  delivered  is  bona  fide  the 
property  of  the  defendant  or  defendants,  and  subject  to  the  discharge  of  the 
said  debt.  In  which  case  the  officer  shall  return  the  execution  so  issued 
against  the  body  of  the  defendant  or  defendants,  and  take  out  an  execution 
against  the  property  of  such  defendant  or  defendants,  and  proceed  to  advertise 
and  sell  the  property  so  delivered  up  to  satisfy  such  execution  as  heretofore 
practiced.— ^c^  o/lSll  ;  Prin.  Dig.  437. 

1.  That  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful 
for  the  judges  of  the  superior,  or  justices  of  the  inferior  courts,  and  they  are 
hereby  required,  on  the  petition  of  any  person  or  persons  confined  for  debt, 
whether  charged  in  execution  or  otherwise,  and  whether  the  process  by  virtue 
of  which  such  person  or  persons  is,  or  are  confined,  be  issued  from  the  superior 
court,  or  other  court  of  inferior  jurisdiction,  setting  forth,  that  he,  she,  or  they,  are 
so  confined,  and  are  unable  to  satisfy  the  debt  or  demand  for  which  he,  she,  or 
they  are  so  confined,  or  to  give  bail  for  his,  her,  or  their  appearance,  to  answer 
to  the  action  under  which  he,  she,  or  they  is,  or  are  confined,  but  are  willing 
to  deliver  up  the  whole  of  his,  her,  or  their  estate  and  effects  for  the  benefit  of 
his,  her,  or  their  creditors,  by  rule  or  order  of  court  to  cause  such  debtor  to 
be  brought  up  ;  and  being  brought  up,  the  said  judge  o'r  justices  shall  proceed 
with  such  debtor  in  the  manner  directed  by  an  act,  entitled,  "  An  Act  to  carry 
into  effect  the  7th  section  of  the  4th  article  of  the  constitution:"  Provided, 
that  the  notice  required  by  the  said  act  to  be  given  to  the  creditors  of  such 
debtor,  if  the  same  be  by  notice  served  upon  the  said  creditors  or  their  attor- 
neys, shall  be  given  at  least  thirty  days  previously  to  the  time  appointed  for 
bringing  up  such  debtor.  And  provided.,  also,  that  if,  upon  bringing  up  such 
debtor,  any  one  or  more  of  the  creditors  shall  suggest  to  the  said  judge  or 
justice,  that  the  said  debtor  is  not  fairly  insolvent,  or  that  he  has  been  guilty 
of  any  fraudulent  practices,  that  then  and  in  that  case,  it  shall  be  the  duty  of 
the  said  judge  or  justices  forthwith  to  cause  an  issue  to  be  made  up  between 
the  said  creditor  or  creditors,  and  the  said  debtor,  fraud  or  not  fraud. — Act  of 
1809  ;  Prin.  Dig,  288. 
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Petition. 
STATE  OF  GEORGIA,  ^  To  the  honorable  Justices  of  the  Inferior  Court 

Houston  County.  ^        ^^  gg^j^  COUnty. 

The  petition  of  John  Doe,  respectfully  showeth,  that  your  petitioner 
is  now  detained  in  custody,  in  the  common  jail  of  said  county^  by  virtue 
of  a  writ  of  capias  ad  satisfaciendum^  issued  from  the  honorable  inferior 
court  of  said  county,  against  your  petitioner,  in  favor  of  Richard  RoCy 
founded  upon  a  judgment,  for  the  sum  of  one  hundred  dollars,  besides 
interest  and  costs  of  suit.  And  your  petitioner  avers,  that  he  is  totally 
and  entirely  insolvent,  and  unable  to  pay  said  debt,  or  any  part  there- 
of; but  your  petitioner  is  willing  to  deliver  up  the  whole  of  his  estate 
and  effects,  (except  what  is  reserved  to,  and  allowed  by  law  for  the 
support  of  your  petitioner  and  his  family,)  for  the  benefit  of  his  credi- 
tors. And  your  petitioner  avers,  that  notice  has  been  given  to  peti- 
tioner's creditors,  as  is  required  by  the  statute,  in  such  case  made  and 
provided, ^(copies  of  which  notices  are  filed  in  the  clerk's  office  ;)  where- 
fore, your  petitioner  prays  that  an  order,  or  rule  of  court,  be  made,  re- 
quiring that  your  petitioner  may  be^brought  up,  that  he  may  swear  to 
the  schedule  of  his  property,  take  the  oath  prescribed  for  insolvent 
debtors,  and  be  discharged;  and  as  in  duty  bound,  your  petitioner 
will  ever  pray,  &c.     This  May  1,  1846.  John  Doe,  Pefr, 

Notice, 

STATE  OF  GEORGIA,  ^ 

Houston  County.  ^  ^o  Richard  Roe,  one  of  my  creditors. 
You  are  hereby  notified,  that  I  shall  apply  to  the  honorable  justices 
of  the  inferior  court,  on  the  j^r^^  day  of  May  next,  to  make  a  rule,  or 
order,  and  assign  a  day  in  said  rule,  or  order,  that  I  may  be  brought 
before  said  court,  for  the  purpose  of  taking  the  oath  prescribed  for  in- 
solvent debtors,  and  to  be  discharged.     This  Jlpril  10,  1846. 

John  Doe. 
Rule  and  Order, 

STATE    OF    GEORGIA—HOUSTON    COUNTY, 

Inferior  Co  urt.  May  1,  1846. 

Present,  the  'honorable  Edwin  M,  Clark,  Asa  Boyle,  and  John  Willing^ 

Justices  of  said  court. 

To  Williayi  Harriston,  Sheriff,  of  said  county. 

Upon  the  petition  of  John  Doe,  setting  forth  that  he  is  now  detained 
in  the  common  jail  of  said  county,  at  the  instance  of  Richard  Roe,  one 
of  his  creditors,  for  the  sum  of  one  hundred  dollars ;  that  said  John  Doe 
is  insolvent  and  unable  to  pay  said  demand,  but  that  he  is  willing  to 
deliver  up  the  whole  of  his  estate  and  effects,  (except  what  is  reserved 
to,  and  allowed  by  law,  for  the  support  of  his  family  and  himself,)  and 
praying  that  he  may  be  allowed  to  take  the  oath  prescribed  for  insol- 
vent debtors,  and  be  discharged  ;  therefore,  i\\Q  fifth  day  oi  July  next, 
ensuing  the  issuing  of  this  order,  be,  and  the  same  is,  hereby  set  apart 
for  the  bringing  up  of  said  John  Doe,  for  the  purpose  aforesaid  ;  you, 
the  sheriff  of  said  county,  are  hereby  ordered  and  directed  to  have  said 
John  Doe  before  said  court,  at  Perry,  in  said  county,  on  said  day  ;  and 
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it  is  further  ordered,  that  the  said  John  Doe  furnish  each  of  his  credi- 
tors with  a  copy  of  this  order  according  to  law. 

A  true  extract  from  the  minutes  of  said  court ^  this  May  1,  1846. 

William  H.  Wheeler,  Clerk, 

Personally  appeared  before  me  John  Doe,  who  being  duly  sworn, 
deposeth  and  saith,  that  he  served  Thomas  West^  one  of  his  creditors, 
personally y  with  a  copy  of  the  above  rule  and  order  ;  that  he  served 
William  How^  one  of  his  creditors,  with  a  copy  of  said  rule  and  order, 
..by  leaving  it  at  his  notorious  place  of  abode ;  and  that  he  served 
Charles  Smith')  who  resides  without  said  State,  with  a  copy  of  said  rule 
and  order,  by  publication  in  the  Macon  Messenger^  agreeably  to  the 
statute,  in  such  case  made  and  provided. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  July  5,  1846.  V  JOHN  DOE. 

James  Mack,  J.  P.         j 

1.  And  the  several  creditors  at  whose  suit  he,  she  or  they,  are  charged  or 
imprisoned  as  aforesaid,  and  also  all  those  to  whom  the  said  debtor  or  debtors 
shall  or  may  be  then  indebted,  to  be^summoned  to  appear  personally,  or  by 
their  attorney,  at  a  day  to  be  appointed  for  that  purpose,  upon  which  day  the 
debtor  shall  produce  his  books  of  account,  if  any  he  kept,  which  summons  or 
notice  shall  be  served  on  each  of  the  said  creditors,  or  left  at  their  notorious 
places  of  abode,  if  they  reside  within  this  State — or  if  they  reside  without  the 
State,  then  upon  their  attorney:  and  if  no  attorney,  then  to  be  published  in 
one  of  the  gazettes  of  Augusta  or  Savannah,  at  least  two  months  before  the 
day  appointed  for  such  appearance,  and  upon  such,  if  any  of  the  creditors  sum- 
moned refuse  or  neglect  to  appear,  upon  affidavit  of  the  due  service  of  such 
rule  or  order,  the  court  shall,  in  a  summary  way,  examine  the  matter  of  such 
petition,  and  the  suggestions  of  fraud,  if  any,  and  if  upon  such  examination  it 
shall  appear  to  the  court,  that  the  debtor  is  really  and  bona  fide  insolvent,  then 
such  person  shall  deliver  to  the  court  a  schedule  of  all  his  real  and  personal 
estate,  debts,  credits  or  effects,  and  shall  take  and  subscribe  the  following 
oath,  viz:  "I,  A  B,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  in 
the  presence  of  Almighty  God,  that  I  am  not  possessed  of  any  real  or  personal 
estate,  debts,  credits  or  effects,  securities  or  contracts  whatsoever,  my  wearing 
apparel,  bedding  for  myself  and  family,  and  the  working  tools  or  implements  of 
my  trade  or  calling,  together  with  the  necessary  equipments  for  a  militia  sol- 
dier excepted,  {except  such  other  articles  cf  property  aUou)ed  by  law,)  other  than 
are  contained  in  the  schedule  now  delivered,  and  that  I  have  not,  directly  or 
indirectly,  since  my  imprisonment,  or  before,  sold,  leased,  assigned,  or  otherwise 
disposed  of,  or  made  over  in  trust  for  myself  or  otherwise,  any  part  of  my 
lands,  estates,  goods,  stock,  money,  debts,  securities  or  contracts,  whereby  any 
money  may  hereafter  become  payable,  or  any  real  or  personal  estate,  whereby 
to  have  or  expect  any  benefit  or  profit  to  myself  my  wife  or  my  heirs" — so 
help  me  God.  And  upon  the  said  debtor  having  taken  and  subscribed  the 
aforesaid  oath,  the  court  shall  order  the  sheriff  or  jailor  to  discharge  the  said 
debtor  from  confinement  on  account  of  the  matter  contained  in  his  petition,  and 
such  order  shall  be  a  sufficient  warrant  to  the  sheriff,  jailor,  or  keeper  of  such 
debtor,  to  discharge  the  said  debtor,  if  detained  for  the  causes  mentioned  in  his 
or  her  petition,  and  no  other  ;  and  he  is  hereby  required  to  discharge  and  set 
him  or  her  at  liberty  forthwith,  the  debtor  paying  his  or  her  fees  ;  nor  shall  the 
sheriff,  jailor,  or  keeper  of  said  debtor,  be  liable  to  any  action  of  escape,  or 
other  suit  or  information  upon  that  account.  Provided,  That  no  person  shall 
be  permitted  or  entitled  to  take  any  benefit  or  advantage  of  this  act,  who  has 
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within  twelve  calendar  months,  lost  at  any  one  time,  by  any  species  of  gaming, 
the  sum  of  one  hundred  dollars,  or  at  different  times  the  amount  of  three  hun- 
dred dollars.  Provided  also,  and  be  it  further  enacted,  that  if  any  such  person 
who  shall  take  such  oath  as  aforesaid,  shall,  upon  any  indictment  for  perjury, 
in  any  matter  or  particular  contained  in  the  said  oath,  be  convicted  by  his  or 
her  own  confession,  or  by  verdict  of  twelve  men,  as  he  or  she  may  be  by  force 
of  this  act,  the  person  so  convicted  shall  stand  in  the  pillory  for  the  space  of 
two  hours,  be  imprisoned  at  the  discretion  of  the  court,  not  exceeding  twelve  months, 
and  shall  never  after  have  the  benefit  of  this  act,  and  shall  be  forever  after  in- 
capable of  being  a  witness  in  any  court  of  justice,  or  serving  as  a  juror. 

Schedule. 

STATE  OF  GEORGIA,  ^  Schedule  of  property  possessed  by  John  Boe^ 
Houston  County.  ^  at  the  time  of  his  arrest,  by  virtue  of  a  ca,  sa* 
issued  from  the  inferior  court  of  said  county,  in  favor  of  Richard  Roe, 
One  Red  Cow  and  her  Calf,  one  Sorrel  Horse,  one  Bay  Mule,  one 
Yoke  of  Oxen,  one  Ox  Cart.  John  Doe. 

Filed  in  office  this  May  1,  1846. 

William  H.  Wheeler,  CPk, 

#■ 

Issue, 

July  terra,  1846.  And  now  comes  Richard  Roe^  one  of  the  creditors 
of  John  Doe^  by  his  attorney  Simon  Wake,  and  says,  that  the  said  Joh7i 
Doe  is  not  fairly  insolvent ;  that  said  Jo/m  Doe  has  been  guilty,  of 
gambling-,  and  has  within  the  last  twelve  calendar  months,  lost  atone 
time,  the  sum  of  one  hundred  dollars  ;  and  that  said  schedule  does 
not  contain  all  the  property  possessed  by  said  John  Doe,  at  the  time  of 
his  arrest,  but  that  said  John  Doe  possessed  at  that  time  property 
which  is  not  contained  in  said  schedule  ;  and  of  this  he  puts  himself 
upon  the  country,  &c. 

Simon  Wake,  ^Wy  pro  Cred^r. 

And  the  said  John  Doe  comes,  by  his  attorney  William  Griffin,  and 
says,  that  he  is  fairly  insolvent ;  that  he  has  not,  within  the  last 
twelve  calendar  months,  lost  at  any  one  time,  by  gambling,  the  sum 
of  one  hundred  dollars ;  and  that  the  schedule  presented,  contains  all 
the  property  possessed  by  said  John  Doe,  at  the  time  of  his  arrest,  by 
virtue  of  said  ca.  sa.  and  doth  the  like,  &c. 

William  Griffin,  PeVr's  AWy, 

2.  Upon  such  issue  being  made  up,  the  said  judge  or  justices  shall  cause 
to  be  drawn  and  summoned,  in  the  manner  pointed  out  by  law,  a  jury  of 
twelve  persons  to  attend  at  the  court-house,  at  a  particular  day  to  be  speci- 
fied for  that  purpose,  to  try  the  said  issue  ;  and  if  the  jury  shall  find  that  there 
has  been  fraud  on  the  part  of  such  debtor,  then  he  or  she  shall  be  remanded 
to  prison  ;  and  if  they  shall  find  that  there  has  been  no  fraud,  then  the  said 
debtor  shall  be  forthwith  discharged  in  the  manner  pointed  out  by  the  said 
act,  entitled,  "  An  Act  to  carry  into  effect  the  seventh  section  of  the  4th 
article  of  the  Constitution." 

3.  The  sheriff  shall  be  allowed  for  summoning  each  jury  the  sum  of  five  dol- 
lars, to  be  paid  by  the  creditors,  who  shall  require  such  issue  to  be  made  up. — 
Act  of  1809  ;  Frin,  Dig.  289.  f. 
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Oath  of  the  Jury. 

You  shall,  well  and  truly,  try  this  issue  of  fraud,  or  not  fraud,  be- 
tween Richard  Roe,  creditor,  and  John  Doe,  debtor,  and  a  true  verdict 
give,  according  to  evidence  :   so  help  you  God. 

Verdict, 

We  the  jury,  find  the  issue  in  favor  of  John  Doe. 

John  Jones,  Foreman. 

Judgment. 

Whereupon,  it  is  considered,  by  the  court,  that  John  Doe  is  bona  fide, 
insolvent ;  and  having  taken  and  subscribed  the  oath,  prescribed  for 
insolvent  debtors,  the  sheriff  is  hereby  ordered  and  directed,  to  dis- 
charge said  John  Doe,  and  set  him  at  liberty  in  so  far  as  he  has  been 
detained  for  any  matter  contained  in  this  petition ;  (agreeably  to  the 
statute,  in  such  case  made  and  provided,)  and  it  is  further  ordered, 
that  said  John  Doe,  pay  the  sum  of  ten  dollars,  the  costs  of  this  appli- 
cation, and  go  without  a  day.      Judgment  signed  this  May  15,  1846. 

William  Griffin,  PeVr^s  AWy. 

2.  Each  and  every  debtor  so  discharged  as  aforesaid,  shall  never  thereafter 
be  arrested  or  imprisoned,  by  virtue  of  any  execution  founded  upon  any  judg- 
inent  obtained,  or  hereafter  to  be  obtained,  upon  any  debt  or  contract  before 
that  time  entered  into  by  the  said  debtor  or  debtors,  to  any  creditor  so  notified 
as  aforesaid ;  neither  shall  any  debtor  so  discharged  as  aforesaid,  be  arrested 
or  held  to  bail  in  mesne  process  for  or  on  account  of  any  debt  or  contract 
entered  into  prior  to  their  discharge  as  aforesaid  ;  and  any  creditor  so  notified 
as  aforesaid,  who  shall  cause  the  person  of  any  debtor  so  discharged  as  afore- 
said, to  be  arrested,  knowing  of  such  discharge,  shall  forfeit  and  pay  the  sura 
of  five  hundred  dollars,  to  be  recovered  by  bill,  plaint,  or  information,  in  any 
court  having  cognizance  thereof,  one  half  to  the  use  of  the  other  creditors  of 
the  said  debtor,  and  the  other  moiety  to  the  sole  use  of  the  said  debtor,  of 
which  his  creditors  shall  have  no  part  or  benefit :  Providedj  that  nothing  here- 
in contained  shall  prevent  any  creditor  to  have  execution  at  any  future  time 
against  the  property  both  real  and  personal  of  such  debtor  or  debtors. 

3.  If  any  person  shall  discover  and  give  information  of  any  property  em- 
bezzled or  concealed  by  any  debtor  as  aforesaid,  previous  to  his  discharge,  or 
not  included  in  the  schedule  so  delivered  in  as  aforesaid,  such  person  shall  be 
entitled  to  one-half  of  the  value  of  such  property,  upon  its  being  established 
that  the  same  was  the  property  of  the  said  debtor,  and  embezzled,  secreted, 
or  not  included  in  the  schedule  as  aforesaid. 

4.  The  property  contained  in  the  said  schedule,  presented  to  the  court  by 
such  debtor  or  debtors,  shall  be  delivered  into  the  hands  of  the  sheriff  of  the 
county  in  which  such  debtor  or  debtors  may  have  been  confined,  who  shall 
make  sale  thereof  agreeably  to  the  law  regulating  sheriffs'  sales  within  this 
State  ;  and  if  any  part  of  the  property  so  given  up  shall  consist  of  judgments, 
bonds,  notes,  contracts,  securities,  mortgages,  liquidated  demands,  or  open 
accounts,  the  court  shall  order  the  same  to  be  assigned  over  by  said  debtor 
or  debtors,  to  some  fit  and  proper  person  or  persons,  whom  a  majority  of  the 
creditors  shall  nominate  to  the  use  of,  and  in  trust  of  such  judgment  creditors, 
which  when  collected  by  the  said  trustee  or  trustees,  together  with  the  money 
which  may  be  in  the  hands  of  the  sheriff",  arising  from  the  sale  of  any  property 
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of  such  debtor  or  debtors,  shall  be  subject  to  the  further  order  of,  and  after 
the  pa3'ment  of  the  costs  and  charges,  shall  be  distributed  by  the  said  court 
agreeably  to  the  laws  within  this  State  for  the  payment  of  judgments  and 
executions. 

5.  The  said  trustee  or  trustees  shall  proceed  without  delay, to  collect  all  the 
debts,  &c.,  so  transferred  as  aforesaid,  either  by  suit  or  otherwise,  which,  when 
collected,  shall  be  paid  by  the  said  trustee  or  trustees  into  the  clerk's  office  of 
the  said  court ;  and  the  said  trustee  or  trustees  shall  have  and  receive  five  per 
centum  on  all  moneys  so  collected  by  him  or  them,  as  a  compensation  for  his 
or  their  trouble  and  expenses  in  collecting  the  same.  And  any  trustee  or 
trustees,  who  shall  fail  to  pay  into  court  any  money  by  him  or  them  collected 
as  aforesaid,  shall  be  subject  to  the  same  punishment  for  contempt,  and  to  the 
same  mode  for  the  recovery  of  the  said  money,  as  sheriffs  are  liable  to  by  the 
laws  of  this  State. 

6.  When  any  person  or  persons,  who  now  are,  or  hereafter  shall  be  committed 
for  any  debt  or  damage  whatsoever,  and  shall  not  be  able  to  satisfy  and  pay 
his  ordinary  prison  fees,  such  fees  shall  be  paid  by  the  person  at  whose  instance 
such  insolvent  person  may  be  confined. — Act  of  1801 ;  Prin.  Dig.  286. 


And  whereas  J  it  often  happens  that  prisoners,  debtors  and  criminals,  are  com- 
mitted and  sent  to  jails  in  other  counties  than  those  to  which  they  belong,  and 
in  which  they  ought  of  right  to  be  confined,  to  the  great  injury  of  the  county 
to  which  they  are  so  committed,  as  the  criminals  in  particular  are  frequently 
left  there  without  prosecution. 

And  in  all  cases  where  debtors  shall  be  committed  under  an  execution  or 
mesne  process,  at  the  suit  of  any  person  residing  out  of  the  county  or  State, 
the  agent  or  attorney  of  the  plaintiff  shall  give  like  security  for  the  mainte- 
nance and  jail  fees  of  the  defendant,  the  maintenance  to  be  paid  weekly ;  and 
in  failure  thereof,  the  defendant  shall  be  discharged  on  application  to  the  justices 
of  the  inferior  court;  and  in  like  manner,  when  seamen  are  committed  at  the 
instance  of  their  captains,  who  frequently  leave  them  in  jail,  security  shall  be 
given  to  the  jailor,  before  he  shall  receive  such  seamen,  for  their  maintenance 
and  jail  fees.— ^c^  of  1803  ;  Frin,  Dig.  288. 

Bond. 
STATE  OF  GEORGIA,  )      Know  all   men    by  these  presents,  that  we, 
Bibb  County.  ^  John  DoB  and   Charles  Smithy  security,  of  said 

county,  are  held  and  firmly  bound  unto  William  Thomas^  jailor  of  the 
county  of  Houston^  in  the  just  and  full  sum  of  two  hundred  dollars,  for 
the  true  payment  of  which  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents: 
sealed  with  our  seals',  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  Rich- 
ard Roe,  of  the  county  of  Houston,  has  been  arrested,  by  virtue  of 
a  writ  of  capias  ad  satisfaciendum,  issued  from  the  Inferior  Court  of  said 
county  of  Houston,  founded  on  a  judgment,  in  said  court,  in  favor  of 
said  John  Doe,  of  said  county  of  Bibh,  for  the  sum  of  one  hundred  dol- 
lars ;  and  said  Richard  Roe  being  about  to  be  committed  to  the  jail  of 
said  county  of  Houston  :  now,  should  the  said  John  Doe,  well  and 
truly,  pay  the  maintenance  and  jail  fees  of  said  Richard  Roe,  during 
his  confinement  in  said  jail,  the  maintenance  to  be  paid  weekly,  then 
this  obligation  to  be  void  ;  else,  of  full  force  and  virtue. 

Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Macky  J,  P.  Charles  Smith,  SecHy.  [L.  S.] 
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1.  That  when  any  debtor  residing  in  any  county,  other  than  that  in  which  a 
judgment  may  be  against  him,  shall  be  arrested  by  virtue  of  a  capias  ad  satis- 
faciendum issued  thereon,  and  shall  give  bond  in  terms  of  the  "  act  for  the 
relief  of  honest  debtors,"  it  shall  be  lawful  for  such  debtor  to  dehver  to  the 
sheriff  of  the  county  in  which  he  resides,  any  personal  property,  (other  than 
choses  in  action,)  specified  in  his  schedule,  which  sheriff  shall  hold  the  same 
subject  to  the  order  of  the  court  from  which  said  execution  shall  be  issued, 
and  shall  give  to  said  debtor  a  certificate  of  such  delivery,  which  on  being 
filed  with  his  schedule,  shall  be  sufficient  to  authorise  the  discharge  of  the 
debtor  on  taking  the  oath  prescribed,  so  far  as  relates  to  such  property. 

2.  That  when  any  debtor,  after  giving  bail  or  security  on  mesne  or  final  pro- 
cess, shall  be  surrendered  by  his  bail  or  security,  and  committed  by  the  sheriff 
to  jail,  it  shall  not  be  lawful  for  any  court  to  discharge  such  debtor  from  custody 
because  of  the  jail  fees  not  being  paid  or  secured,  unless  the  sheriff  or  jailor 
shall  give  at  least  ten  days'  prior  notice  in  writing  to  the  plaintiff  or  his  attor- 
ney, who  shall  be  allowed  that  time  within  which  to  pay  or  give  security  for 
the  jail  fees,  and  thereby  prevent  such  discharge. — Act  of  1845  \pamp.  p.  35. 

Notice, 

STATE  OF  GEORGIA,  ^  John  Doe,  voii  are  hereby  notified,  that  Richard 
Macon  County.  ^  Roe,  who  has  been  arrested  by  virtue  of  a  writ  of 
capias  ad  satisfaciendum,  issued  from  the  honorable  Superior  Court  of 
Houston  county,  at  your  instance,  is  now  confined  in  the  common  jail 
of  said  county  of  Macon,  You  are  required  to  come  forward,  and 
comply  with  the  requirements  of  the  statute,  in  such  case  made  and 
provided  j  this  May  1,  1846,  John  North,  Jailor, 

1.  The  sheriffs  and  lawful  constables  in  any  of  the  counties  of  this  State 
that  are  not  provided  with  a  jail,  be,  and  they  are  hereby  authorised  and  re- 
quired to  convey  persons  arrested  by  them  by  virtue  of  a  capias  ad  satisfaci- 
endum, or  other  civil  process  which  may  require  bail,  to  the  jail  of  any  adjoin- 
ing county,  and  to  deliver  such  person  or  persons  to  the  keeper  of  such  jail : 
JProvidedj  the  person  or  persons  so  arrested  shall  refuse  or  neglect  to  give  such 
bail  as  the  officer  arresting  may  be  authorised  to  require. 

2.  The  keepers  of  such  jail  shall,  and  they  are  hereby  authorised  and  re- 
quired to  receive  into  their  care  and  custody  any  person  or  persons  delivered 
to  them  in  conformity  to  the  preceding  section,  and  him  or  them  safely  keep 
until  they  are  delivered  from  thence  according  to  law,  or  by  direction  or  request 
of  the  plaintiff,  his  agent,  or  attorney  :  Provided^  that  the  plaintiff,  his  agent, 
or  attorney  shall  give  bond  with  sufficient  security?  to  the  keeper  of  such  jail, 
for  the  jail  fees  and  weekly  maintenance  of  the  person  or  persons  so  delivered 
to  him  for  safe  keeping. — Act  of  1820  ;  Prin.  Dig.  446. 

Bond, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Jq/^^^  j)qq  and  Charles  Smith,  security,  are  held 
and  firmly  bound  unto  James  Roberts,  jailor  of  the  county  of  Twiggs, 
in  the  just  and  full  sum  of  two  hundred  dollars,  for  the  payment  of 
which  sum,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents  :  sealed  with  our  seals, 
and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  Rich- 
ard RoCy  of  said  county  of  Houston,  has  been  arrested  by  viitue  of  a 
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writ  of  capias  ad  satisfaciendum ^  issued  from  the  Inferior  Court  of  said 
county  of  Houston^  founded  on  a  judgment  in  said  court  in  favor  of 
said  John  Doe,  for  the  sum  of  one  hundred  dollars.  And  whereas, 
there  is  no  sufficient  jail  in  said  county  of  Houston^  and  said  Richard 
Roe,  is  about  to  be  conveyed  to  the  jail  of  the  said  county  of  Twiggs: 
now,  should  said  John  Doe,  well  and  truly,  pay  the  jail  fees  and  weekly 
maintenance  of  said  Richard  Roe,  during  his  confinement  in  said  jail, 
then  the  above  obligation  to  be  void  ;  else,  of  full  force  and  virtue. 
Tested  and  approved,  by  John  Doe.  [L.  S.] 

James  Mack,  J,  P.  Charles  Smith,  SecHy.  [L.  S.] 


1.  Within  SIX  months  from  the  passing  of  this  act,  the  sheriffs  of  the  several 
counties  of  this  State  shall,  under  the  direction  of  the  inferior  courts  of  the 
counties  where  jails  are  built,  lay  off  or  cause  to  be  laid  off  around  the  jails,  in 
such  manner  as  they  may  deem  most  convenient  and  proper,  ten  acres ;  and  in 
the  counties  where  no  jails  are  yet  built,  it  shall  be  the  duty  of  the  sheriff, 
under  the  direction  of  the  inferior  court  in  those  respective  counties,  within 
three  months  after  a  jail  is  erected  in  the  same  and  received,  to  lay  off  the 
same  number  of  acres  as  is  provided  for  in  this  act,  which  limits,  when  so  laid 
off  in  each  case,  shall  be  held  and  considered  as  prison  bounds. 

2.  So  soon  as  prison  bounds  are  ascertained  in  the  manner  hereinbefore 
pointed  out,  and  any  person  shall  be  arrested  and  committed  to  jail  by  an  officer 
upon  civil  process,  and  the  person  so  arrested  and  committed  to  jail  shall  tender 
to  the  officer  committing  the  said  person  to  jail,  a  bond  w^ith  good  and  sufficient 
security  in  a  sum  of  double  the  amount  of  the  debt  or  demand  for  which  he,  she 
or  they  are  committed  to  jail ;  which  bond  the  said  officer  so  arresting  is  thereby 
authorised  and  required  to  take,  with  condition  that  if  the  person  or  persons 
so  arrested  and  committed  to  jail  do  at  any  time,  without  being  legally  dis- 
charged, pass  or  leave  the  boundaries  so  laid  off  and  defined  as  prison  bounds, 
such  passage  or  departure  of  said  bounds  shall  be  taken  and  considered  as  an 
escape  and  forfeiture  of  said  bond ;  and  the  sheriff  or  other  officer  taking  such 
bond  and  security  shall  be  bound,  on  the  application  of  the  plaintiff'  in  such 
case,  his  attorney  at  law  or  in  fact,  to  assign  the  same  to  the  plaintiff,  who 
may  upon  such  bond  and  assignment  commence  an  action  for  the  breach  of  the 
same,  against  the  principal  or  principals,  and  his,  her,  or  their  security  or  se- 
curities at  the  same  time,  and  shall  recover  against  the  principal  or  principals 
in  said  bond,  and  his,  her,  or  their  security  or  securities,  the  amount  of  debt  or 
demand,  with  interest  and  costs,  for  which  the  person  or  persons  was  or  were 
arrested  and  committed  to  jail :  Provided  nevertheless,  no  person  [so]  arrested 
and  committed  to  jail,  shall  have  the  benefit  of  such  bounds  for  a  longer  terra 
than  six  calendar  months,  at  the  instance  of  the  same  plaintiff. 

Bond, 

STATE  OF  GEORGIA  ^  i{;now  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Richard  Roe  and  John  Banks,  security,  are  held 
and  firmly  bound  unto  William  Harris,  sheriff,  of  said  county,  in  the 
just  and  full  sum  of  two  hundred  dollars,  for  the  true  payment  of  which, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents:  sealed  with  our  seals,  and  dated 
this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Richard  Roe  has  been  arrested,  by  virtue  of  a  writ  of  capias  ad  satisfaci- 
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endum^  issued  from  a  judgment  in  the  inferior  court  of  said  county,  in 
favor  oi  John  Doe,  for  the  sum  of  one  hundred  dollars.  And  whereas, 
said  Richard  Roe  demands  the  benefit  of  the  prison  bounds,  agreeably 
to  the  statute,  in  such  case  made  and  provided,  which  bounds  have 
been  laid  off  and  prescribed  to  the  said  Richard  Roe  :  now,  should 
said  Richard  Roe,  well  and  truly,  observe  and  keep  within  said  bounds, 
and  not  pass  or  leave  the  boundaries  so  laid  off  and  defined,  then  this 
bond  to  be  void  ;  but  if  the  said  Richard  Roe  do,  at  any  time,  without 
being  legally  discharged,  pass,  or  leave  the  boundaries  so  laid  off  and 
defined  as  prison  bounds,  as  aforesaid,  such  passage  or  departure  of 
said  bounds,  shall  be  taken  and  considered  as  an  escape  and  forfeiture 
of  this  bond,  and  this  bond  remain  in  full  force. 

Tested  and  approved,  by  Richard  Roe.  [L.  S.] 

James  Mack,  J,  P,  John  Banks,  SecHy,   [L.  S.] 

3.  In  case  any  sheriff  or  other  officer  so  arresting  and  committing  a  person 
or  persons  to  jail,  upon  any  civil  process,  shall  refuse  to  receive  such  bond  as 
is  hereinbefore  set  forth,  the  officer  so  refusing  shall  be  subject  to  indictment 
for  malpractice  in  office ;  and  in  case  the  officer  shall  take  insufficient  security, 
he  shall  be  held  liable  to  the  plaintiff  in  the  several  modes  pointed  out  in  the 
laws  heretofore  passed,  prescribing  the  liability  of  sheriffs  and  other  officers ; 
and  in  case  the  arrest  should  be  made  by  a  coroner,  he  shall  be  held  to  all  the 
liabilities  that  a  sheriff  would  be,  were  the  arrest  made  by  him. — Act  of  3820  ; 
Prin,  Dig.  289. 

That  in  every  county  in  this  State,  having  a  jail,  where  no  jail  boundaries 
have  been  laid  off  agreeable  to  the  above-recited  act,  it  shall  be  the  duty  of  the 
sheriffs  under  the  direction  of  the  inferior  courts  to  lay  off,  or  cause  to  be  laid 
off,  jail  boundaries  agreeable  to  the  above-recited  act,  at  any  time  within  six 
months  from  the  passage  of  this  act,  any  law  to  the  contrary  notwithstanding. — 
Act  of  1821;  PriJi.  Dig.  2^0. 

1.  That  from  and  after  the  passage  of  this  act,  every  county  in  this  State 
having  jails  where  no  bounds  may  have  been  laid  off  as  described  in  the  before- 
recited  act,  it  shall  be  the  duty  of  the  sheriff,  under  the  direction  of  the  inferior 
court,  and  it  is  hereby  made  legal  for  them  at  any  time  that  they  may  deem 
it  expedient,  to  cause  to  be  laid  off  prison  bounds  in  said  counties  around  said 
jail,  in  conformity  with  the  above-recited  acts. 

2.  That  in  all  the  counties  of  this  State,  where  prison  bounds  have  hereto- 
fore been  laid  out  and  defined,  and  for  any  cause  it  shall  be  deemed  expedient 
to  have  the  same  re-surveyed  and  laid  off,  or  changed,  it  shall  and  may  be 
lawful  for  the  justices  of  the  inferior  court  to  have  the  same  re-surveyed  or 
changed,  and  laid  off  in  the  manner  prescribed  in  the  before-recited  act. 

3.  That  in  all  cases  where  prison  bounds  shall  be  hereafter  re-surveyed  or 
laid  off,  it  shall  be  the  duty  of  the  sheriff  to  return  a  plan  of  the  same  to  the 
superior  and  inferior  courts  of  the  county,  which  shall  be  entered  on  the  min- 
utes of  each  of  said  courts,  and  a  duly  certifipd  copy  thereof,  from  the  minutes 
of  either  of  said  courts,  shall  be  evidence  in  any  of  the  courts  of  this  State. 

4.  That  where  such  prison  bounds  have  been,  or  ma}''  be  laid  off,  in  any 
incorporated  city,  town  or  village,  such  prison  bounds  may  be,  (in  the  discre- 
tion of  the  inferior  court,)  extended  so  as  not  to  include  more  than  one  hun- 
dred acres. — Act  of  1S40  ;  pamp.  p.  148. 

1.  From  and  immediately  after  the  passage  of  this  act,  when  any  debtor  or 
debtors  shall  be  taken  upon  any  capias  ad  satisfaciendum,  and  shall  be  desirous 
of  taking  the  benefit  of  the  oath  prescribed  for  the  relief  of  insolvent  debtors. 
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or  of  rendering  a  full  and  fair  schedule  of  his  property,  it  shall  and  may  be 
lawful  for  such  debtor  or  debtors  to  tender  to  the  sheriff  of  the  county,  his 
lawful  deputy,  or  any  constable,  marshal,  or  other  officer  by  whom^he,  she  or 
they  may  have  been  taken,  a  bond  or  bonds  payable  to  the  party  at  whose 
instance  the  arrest  was  made,  with  good  and  sufficient  securities  in  twice  the 
amount  of  the  debt,  conditioned  for  his  appearance  at  the  next  term  of  the 
superior  or  inferior  court,  or  any  court  of  oyer  and  terminer  and  corporation 
court,  in  which  said  capias  ad  satisfaciendum  was  obtained  (and  if  the  same 
issued  from  a  justices'  court,  then  to  the  inferior  court  next  to  be  held  in  and 
for  said  county,)  then  and  there  to  stand  to  and  abide  by  such  proceedings  as 
may  be  had  by  the  court  in  relation  to  his,  her,  or  theit  taking  the  benefit? of 
this  act ;  and  in  case  of  failure  to  appear,  judgment  shall  be  entered  up  instanter 
upon  said  bond  against  the  principal,  and  his  securities  to  be  discharged  upon 
the  payment  of  the  debt  and  cost.  And  when  an  execution  issues  thereon, 
the  defendant  in  the  capias  ad  satisfaciendum  shall  not  be  entitled  to  the  benefit 
of  this  act ;  Provided,  that  if  either  of  tiji?  parties  to  the  said  bond  shall  be 
desirous  to  have  an  issue  made  up  and  submitted  to  a  jury,  a  jury  shall  be 
immediately  empanneled  to  try  such  issue,  and  the  plea  of  non  est  factum  shall 
only  be  received  upon  the  party  making  oath  to  its  verity  ;  And  provided  fur- 
ther, that  if  it  shall  be  made  appear  satisfactorily  to  said  court  that  said  debtor 
or  debtors  are  prevented  from  attending  court  by  sickness,  or  other  sufficient 
cause  to  be  judged  of  by  the  court,  the  case  shall  be  continued  over  to  the 
next  court,  at  which  time  the  same  proceedings  shall  be  had  as  if  he  had  ap- 
peared at  the  first  term  ;  And  provided  further,  that  if  such  debtor  or  debtors 
shall  die  in  the  mean  time,  it  shall  be  an  absolute  discharge  of  such  bond  or 
bonds  :  Provided,  nevertheless,  that  when  any  debtor  or  debtors  shall  be  taken 
as  aforesaid,  within  twenty  days  before  the  sittirig  of  said  court,  said  bond  shall 
be  conditioned  for  his,  her,  or  their  appearance;^&t  the  succeeding  term  of  the 
court  aforesaid. 

2.  Upon  such  debtor  or  debtors  tendering  such  bond  or  bonds,  it  shall  be 
the  duty  of  such  sheriff,  deputy,  or  constable,  as  the  case  may  be,  to  release 
him,  her,  or  them  from  confinement  or  custody,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding. 

3.  To  enable  the  honest  debtor  the  more  easily  to  obtain  the  security  re- 
quired in  the  first  section  of  this  act,  it  shall  be  lawful  for  the  said  security,  at 
the  court  to  which  the  principal  is  bound  to  appear,  to  surrender  in  open  court 
said  principal  in  discharge  of  the  security ;  and  for  the  purpose  of  making  the 
surrender,  the  security  is  hereby  authorised  to  exercise  all  the  power  which 
by  law  special  bail  have  over  their  principal. 

Bond, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we,  Rich- 
Houston  County.  ^  ard  Roe  and  Charles  Smith,  security,  are  held  and 
firmly  bound  unto  John  Doe,  in  the  just  and  full  sum  of  four  hundred 
dollars  ;  for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents  :  sealed  with  our  seals,  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said  Rich- 
ard Roe  has,  this  day,  been  arrested  by  William  Harris,  sheriff,  of  said 
county,  by  virtue  of  a  writ  of  capias  ad  satisfaciendum,  issued  from  the 
superior  court  of  said  county,  for  the  sum  of  two  hundred  dollars,  in 
favor  of  said  John  Doe  ;  and  whereas,  said  Richard  Roe  is  desirous  of 
rendering  a  full  and  fair  schedule  of  his  property,  now,  should  the 
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said  Richard  Roe,  well  and  truly,  be  and  appear  at  the  next  superior 
court,  to  l)e  held  in  and  for  said  county,  on  the  fourth  Monday  in  Octo- 
ber next,  and  then  and  there  stand  to  and  abide  by  such  proceedings 
as  may  be  had  by  the  court,  in  relation  to  his  taking  the  benefit  of  the 
act,  passed  on  the  nineteenth  day  of  December,  eighteen  hundred  and 
twenty-three,  entitled  ''  An  act  for  the  relief  of  honest  debtors ;"  and 
do  and  perform,  well  and  truly,  all  the  requirements  of  said  act,  then 
this  bond  to  be  void  ;  else,  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  Richard  Roe,  [L.  S.] 

James  Mack,  J,  P,  Charles  Smith,  SecHy,  [L.  S.] 

4.  Upon  the  appearance  of  such  debtor  or  debtors  at  the  court  to  "which  he 
is  bound  to  appear,  it  shall  be  lawful  for  him,  her,  or  them,  either  in  person  or 
by  attorney,  to  move  the  court  to  be  admitted  to  take  the  oath  prescribed  for 
the  relief  of  insolvent  debtors,  or  to  swear  to  the  schedule  previously  filed  with 
the  clerk  of  said  court  agreeably  to  the  provisions  of  this  act  hereinafter  con- 
tained ;  and  it  shall  be  the  duty  of  said  court,  upon  such  debtor  or  debtors 
making  it  appear  to  them  that  at  least  ten  days'  notice  has  been  given  in  writ- 
ing to  his,  her,  or  their  creditors  of  the  intention  to  avail  him,  her,  or  them- 
selves of  the  benefit  of  this  act,  to  administer  the  oath  prescribed  for  the  benefit 
of  insolvent  debtors,  or  to  swear  him,  her,  or  them  to  the  schedule  as  afore- 
said, as  the  case  may  be,  and  to  direct  the  clerk  to  make  an  entry  of  the  same 
upon  his  minutes,  which  shall  exempt  the  body  or  bodies  of  such  debtor  or 
debtors  from  imprisonment  for  debt  in  all  cases  where  notice  may  have  been 
given  to  the  creditors,  which  notices  shall  be  filed  with  the  clerk  of  said  court ; 
Promded,  nevertheless,  that  if  any  creditor  or  creditors  shall  suggest  any  fraud 
or  concealment  of  any  property,  money,  or  effects,  it  shall  be  the  duty  of  the 
court  to  direct  an  issue  to  be  made  up,  and  tried  by  a  jury  at  the  first  term  before 
such  debtor  or  debtors  are  sworn  ;  Provided  further,  that  if  either  of  the  parties 
shall  be  unprepared  for  the  trial  of  such  issue,  the  court  may  continue  the  same 
under  the  same  rules  and  regulations  by  which  suits  at  law  are  now  continued  ; 
and  if  the  said  jury  shall  find  that  there  is  any  fraud  or  concealment,  or  if  said 
debtor  or  debtors  shall  fail  or  refuse  to  answer  upon  oath,  or  if  said  debtor  or 
debtors  shall  fail  to  make  it  appear  to  the  court  that  he,  she,  or  they  have 
given  the  necessary  notice  to  the  creditor  or  creditors  at  whose  instance  he, 
she,  or  they  may  have  been  arrested,  then  and  in  that  case  the  said  debtor  or 
debtors  shall  be  deemed  in  the  custody  of  the  sheriff,  and  the  court  shall  adjudge 
that  he,  she,  or  they  be  imprisoned  until  a  full  and  fair  disclosure  of  all  the 
property,  money,  or  effects  be  made  by  said  debtor  or  debtors,  and  until  he, 
she  or  they  have  given  the  necessary  notice  as  aforesaid,  to  be  judged  of  by 
said  court. 

Note. — For  the  forms  of  the  notice,  issue,  verdict,  judgment,  &c.,  required  by  this  sec- 
tion, see  the  forms  under  the  Act  of  1801. 

5.  When  any  debtor  or  debtors  taken  upon  any  capias  ad  satisfaciendum  as 
aforesaid  shall  be  desirous  to  render  a  full  and  fair  schedule  of  his,  her,  or  their 
property  and  effects,  he,  she,  or  they  shall  file  the  same  with  the  clerk  of  the 
court  at  which  he  is  bound  to  appear,  at  least  ten  days  before  the  sitting  of  the 
court,  at  the  sitting  of  which  he  proposes  to  avail  himself  of  the  benefit  of  this 
act ;  and  that  upon  his  being  admitted  to  swear  to  the  said  schedule,  the  same 
proceedings  shall  be  had  thereon  as  may  be  now  had  on  schedules  filed  under 
the  law  now  in  force. 

Note.— For  the  form  of  the  schedule  required  by  this  section,  see  form  under  the  Act  of 

1801. 
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6.  No  person  shall  be  imprisoned  for  debt  upon  any  capias  ad  satisfacien- 
dum who  will  comply  with  the  requisites  of  this  act,  except  in  cases  of  fraud 
or  concealment  hereinbefore  mentioned  ;  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding. — Act  of  1823  ;  Prin.  Dig.  291. 


That  from  and  after  the  passage  of  this  act,  in  any  case  where  a  debtor  has 
been  arrested  under  an  execution  against  the  body,  and  is  afterwards  dis- 
charged from  such  imprisonment,  either  by  the  authority  of  the  plaintiff  or 
otherwise,  without  the  debt  being  paid,  that  such  arrest  and  discharge  shall 
not  operate  as  a  satisfaction  of  the  debt,  but  the  debtor's  property  shall  still  be 
liable  to  the  judgment  as  though  no  arrest  had  been  made — any  usage,  custom 
or  law  to  the  contrary  notwithstanding  : — Provided  always^  that  the  officer 
making  such  arrest,  shall  endorse  on  such  execution,  that  the  defendant  is  dis- 
charged from  arrest  without  having  paid  the  amount  due. — Act  of  1843  ; 
pcimp.  p.  120. 


CHAPTER    XLV. 


NAME  AND  INCORPORATION. 


1.  That  when  the  persons  interested  shall  desire  to  have  any  church,  camp 
ground,  academy,  school,  volunteer,  military  company,  manufacturing  compa- 
ny, trading  company,  ice  company,  fire  company,  theatre  company,  or  hotel 
company,  bridge  and  ferry  company  incorporated,  they  shall  petition  in  wri- 
ting the  superior  or  inferior  court  of  the  county  where  such  association  may 
have  been  formed,  or  may  desire  to  transact  business,  for  that  purpose,  setting 
forth  the  object  of  their  association  and  the  privileges  they  desire  to  exercise, 
together  with  the  name  and  style  by  which  they  desire  to  be  incorporated,  and 
said  court  shall  pass  a  rule  or  order  directing  said  petition  to  be  entered  of 
record  on  the  minutes  of  said  court. 

2.  That  when  such  rule  or  order  is  passed  and  said  petition  is  entered  of 
record,  the  said  companies  or  associations  shall  have  power  respectively,  un- 
der and  by  the  name  designated  in  their  petition,  to  have  and  use  a  common 
seal,  to  contract  and  be  contracted  with,  to  sue  and  be  sued,  to  answer  and  be 
answered  unto,  in  any  court  of  law  or  equity,  to  appoint  such  officers  as  they 
may  deem  necessary,  and  to  make  such  rules  and  regulations  as  they  may 
think  proper  for  their  own  government,  not  contrary  to  the  laws  of  this  State  : 
but  shall  make  no  contracts  or  purchase,  or  hold  any  property  of  any  kind, 
except  such  as  may  be  absolutely  necessary  to  carry  into  effect  the  object  of 
their  incorporation.     Nothing  herein  contained  shall  be  so  construed  as  to 
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confer  banking  or  insurance  privileges  on  any  company  or  association  herein 
enumerated  ;  and  the  individual  members  of  such  manufacturing,  trading, 
theatre,  ice  and  hotel  companies  shall  be  bound  for  the  eventual  payment  of 
all  the  contracts  of  said  companies  as  in  case  of  partnership. 

3.  That  no  company  or  association  shall  be  incorporated  under  this  act  for 
a  longer  period  than  fourteen  years,  but  the  same  may  be  renewed  whenever  • 
necessary,  according  to  the  provisions  of  the  first  section  of  this  act. 

Petition. 

STATE  OF  GEORGIA,  >^,,',^  .  ,., 

Houston  County.       ^  10  the  honorable  bupertor  court  of  said  county. 

The  petition  of  John  Doe ,  Richard  Roe,  Charles  Smithy  &c.,  respect- 
fully showeth,  that  your  petitioners  desire  to  be  incorporated  under  the 
name  and  style  of  "  The  Trustees  of  the  Houston  County  Camp-Ground,^^ 
which  camp-ground  is  situate  in  said  county  of  Houston.  The  object 
of  your  petitioners,  is  to  protect  said  camp-ground  from  trespass  and  in- 
trusion, and  to  promote  the  cause  of  morals  and  religion  in  said  county^ 
for  which  purpose  your  petitioners  pray  that  they  may  be  permitted  to 
exercise,  in  their  corporate  capacity,  the  privileges  of  having  and  using 
a  common  seal,  to  contract  and  be  contracted  with,  to  sue  and  be  sued, 
to  answer  and  be  answered  unto,  in  any  and  all  the  courts  of  law  and 
equity  of  this  State,  to  appoint  such  officers  as  they  may  deem  neces- 
sary, to  make  such  rules  and  regulations  as  they  may  think  proper  for 
their  own  government ;  to  purchase,  take,  hold,  receive  and  enjoy,  such 
real  estate  and  personal  property,  as  may  be  necessary  to  enable  said 
corporation  to  carry  into  effect  the  objects  of  their  incorporation,  and  to 
have,  possess  and  enjoy,  all  the  rights,  privileges  and  immunities,  in- 
cident to  corporations  of  like  character  and  description,  and  your  peti- 
tioners pray  that  this,  their  petition,  may  be  made  the  order  and  judg- 
ment of  the  court,  and  recorded;  and  your  petitioners,  as  in  duty  bound, 
will  ever  pray,  &c.     This  October  25,  1846. 

Simon  Wake,  Pefr^s  Att^y, 

Judgment. 

Whereupon,  it  is  considered  by  the  court,  that  the  petition  of  the 
petitioners  be  granted  ;  that  it  be  made  the  order  and  judgment  of  the 
court,  and  entered  of  record ;  and  that  a  certified  copy  of  said  record 
be  issued  by  the  clerk,  under  the  seal  of  office,  to  said  petitioners,  upon 
the  payment  of  the  fees  stipulated  by  the  statute,  in  such  case  made 
and  provided.     Judgment  signed,  this  Oc^oSer  25,  1846. 

Simon  Wake,  PeVr^s  Att^y. 

Certificate  of  the  Clerk. 

STATE  OF  G'S.ORGlk.— HOUSTON  COUNTY. 

Clerk's  Office,  Superior  Court,  October  26,  1846. 

Present  the  honorable  John  J.  Lloyd,  Judge  of  said  Court. 

This  is  to  certify  that  the  foregoing  is  a  full,  true  and  correct  exem- 
plification, from  the  records  of  said  court,  of  the  application  for  corpo- 
rate powers,  therein  stated;  made  the  order,  judgment  and  record  of 
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the  court,  at  the  October  term  thereof,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty-six. 

By  order  of  said  court ;  given  under  my  hand  and  seal. 

James  Holdfast,  C.  S.  C.  [L.  S.] 

4.  That  the  said  superior  or  inferior  court  shall  have  power  and  authority, 
upon  petition  in  writing,  to  change  the  name  of  any  individuals,  by  rule  or 
order  for  that  purpose — Povided,  such  individual  shall  have  resided  in  the 
county  where  his  or  her  application  is  made  for  at  least  one  year  previous 
thereto,  and  shall  give  at  least  three  months'  prior  notice  in  one  of  the  nearest 
newspapers,  and  at  the  court-house  door  of  said  county  of  the  intended  appli- 
cation. 

Notice. 

STATE  OF  GEORGIA,^  ^H  persons  interested  are  hereby  notified  that  I 
Houston  County.  ^ shall  apply  to  the  next  inferior  court,  to  be  held 
in  and  for  said  county,  on  the  fourth  Monday  in  July  nextj  for  the  pur- 
pose of  having  my  name  changed  from  John  Doe  to  John  Roe,  this 
^pril  1,  1846.  John  Doe. 

Petition. 

STATE  OF  GEORGIA   >^,,  ,ir/>./^  r      '^ 

Houston  County.      '  >  io  the  honorable  Injerior  Court  of  said  county. 

The  petition  oi  John  Doe  respectfully  showeth,  that  he  is  of  the  age 
of  thirty  years,  that  he  has  resided  in  the  said  State  and  county  for  the 
\diSifive  years,  that  your  petitioner  was  an  illegitimate  by  birth,  that  his 
mother's  name  was  Jfancy  Doe,  and  that  his  father's  name  was  Richard 
Roe.  And  your  petitioner  respectfully  showeth  that  he  has  always 
borne  the  name  of  John  Doe,  but  is  desirous  of  assuming  and  bearing 
the  surname  of  his  father,  and  hereafter  to  be  known  and  called  by  the 
name  of  John  Roe,  and  by  the  name  of  John  Roe  to  be  known,  called 
and  accepted,  for  all  legal  and  equitable  purposes  whatsoever,  where- 
fore your  petitioner  prays  (he  having  given  the  notices  required  by  law) 
that  by  the  order  and  judgment  of  this  honorable  court,  his  name  of 
John  Doe,  as  heretofore  known  and  called,  may  be  changed  to,  and 
hereafter  be  known  and  called  by  the  name  of  John  Roe,  and  as  in  duty 
bound  your  petitioner  will  ever  pray,  &c.     This  July  20,  1846. 

Simon  Wake,  PeVr^s  AtVy, 

Judgment. 

It  appearing  by  the  petition  of  John  Doe  that  he  is  desirous  of  chang- 
ing his  name,  and  that  he  has  given  the  notices  required  by  law  vn 
such  cases,  and  no  objection  being  made,  it  is  therefore  considered  by 
the  court,  that  the  name  of  the  said  John  Doe  be,  and  the  same  is, 
hereby,  changed  to  that  of  John  Roe,  and  that  by  said  name  of  John 
Roe  he  be  hereafter  taken  and  known,  provided,  that  said  John  Roe  shall 
not  be  released,  or  in  any  wise  discharged,  from  any  obligation  or  lia- 
bility that  he  may  have  been  under  while  he  bore  the  name  of  John 
Doe,  but  that  said  obligations  and  liabilities  shall  remain  the  same  as  if 
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the  name  of  the  said  John  Roe  had  never  been  altered  or  changed. 
Judgment  signed  this  July  2d,  1846. 

Simon  Wake,  Pefr^s  AWy. 

Certificate  of  the  Clerh. 

STATE  OF  GEORGIA-^i/O ty^TOiV  COUNTY. 

Clerk's  Office,  Inferior  Court,  July  25,  1846. 

Present,  the  honorable  Edwin  M,  Clark ^  Asa  Boyle  and  John  Willing, 

Justices  of  said  Court. 

This  is  to  certify  that  the  foregoing  is  a  full,  true  and  correct  exem- 

plication,  from  the  records  of  said  court,  of  the  application  by  JohnBoe 

to  change  his  name  to  that  oi  John  Roe^  and  the  judgment  of  the  said 

court  thereupon,  at  the  July  term  of  said  court,  eighteen  hundred  and 

forty -six* 

By  order  of  said  court ;  given  under  my  hand  and  seal. 

William  H.  Wheeler,  C.  I.  C.  [L.  S.] 

5.  That  for  entering  any  of  said  petitions  and  orders  on  the  minutes  of  the 
court,  and  furnishing  a  certified  copy  thereof,  the  clerk  shall  be  entitled  to  a 
fee  of  five  dollars,  except  in  cases  of  application  by  individuals  for  the  change 
of  names,  in  which  case  the  clerk  of  said  court  shall  be  entitled  to  the  fee  of 
one  dollar,  and  that  such  certified  copy  shall  be  the  evidence  of  the  matters 
therein  stated  in  any  court  of  law  or  equity  in  this  State. — Act  of  1843  ;  panip. 
p.  108. 

\  That  the  provisions  of  said  act,  [Act  of  1843,]  so  far  as  the  same  relates 
to  corporations,  be  and  the  same  are  hereby  extended  to  all  associations  and 
companies  whatsoever,  except  banks  and  insurance  companies  ;  and  that  the 
individual  members  of  such  associations  and  companies,  when  incorporated 
under  said  act,  or  under  this  act,  shall  be  liable  as  therein  specified,  for  the 
contracts  of  said  associations  or  companies,  w^henever  any  such  associations  or 
companies  are  incorporated  for  the  purpose  of  trading  or  transacting  business 
for  profit. — Act  of  1845  ;  pamp.  p.  18. 


CHAPTER   XLVI. 


SHOWS. 


1.  That  from  and  after  the  passage  of  this  act,  all  persons  either  owners  or 
principal  managers,  wishing  to  introduce  and  exhibit  shows,  for  the  sake  of  profit 
or  gain,  in  the  said  counties  [Coiveta,  Meriwether^  Gwinnett  and  Union,']  in  this 
State,  shall  pay  the  following  tax,  each  and  severally,  to  the  clerk  of  the  inferior 
court  of  each  of  the  said  respective  counties  in  which  they  may  wish  to  exhibit. 
For  exhibiting  on  horses,  the  sum  of  twenty-five  dollars.  For  introducing  and 
exhibiting  animals,  beasts  or  vermin,  or  any  other  of  the  like  description,  the 
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sum  of  ten  dollars.     For  exhibiting  in  person,  pictures,  or  fictitious  figures, 
the  sum  of  five  dollars. 

2.  That  it  shall  be  the  duty  of  the  clerk  of  the  inferior  court  of  the  several 
counties  in  this  State,  on  application  of  any  person  wishing  to  exhibit  either 
of  the  above-denominated  shows,  and  on  their  paying  into  the  hands  of  the  said 
clerk  the  amount  of  tax  so  assessed,  agreeable  to  the  provisions  of  this  act,  on 
each  particular  show  that  he  may  wish  to  exhibit,  to  grant  said  applicant  a 
certificate  in  his  own  name,  setting  forth  the  particular  description  of  such 
show  so  to  be  exhibited,  under  his  hand  and  the  county  seal,  on  said  applicant 
paying  him  the  sum  of  one  dollar  for  his  services  ;  and  the  certificate  so  ob- 
tained shall  be  a  sufficient  license  for  the  person  so  applying  to  exhibit  such 
show  in  said  county  and  nowhere  else,  for  the  term  of  twelve  months  from 
the  date  and  no  longer. 

3.  That  the  money  arising,  agreeable  to  the  provisions  of  this  act,  shall  be 
placed  under  the  direction  of  the  inferior  court  of  the  several  counties  of  this 
State,  to  be  appropriated  one  half  for  the  support  of  the  poor,  and  the  other  half 
for  building  bridges,  and  other  county  purposes. 

4.  That  if  any  person  or  persons  should  exhibit  either  of  the  above-denomi- 
nated shows,  without  first  complying  with  the  second  section  of  this  act,  he  shall 
forfeit  and  pay  for  each  and  every  violation  of  the  provisions  of  this  act,  the 
several  sums,  viz :  For  exhibiting  on  horses,  the  sum  of  fifty  dollars  ,  for  ex- 
hibiting animals,  beasts  or  vermin,  or  anything  of  the  like  description,  the  sum 
of  twenty  dollars.  For  exhibiting  in  person,  pictures,  or  fictitious  figures,  the 
sum  of  ten  dollars. 

5.  That  on  oath  being  made  by  any  citizen  of  the  county  where  such  viola- 
tion of  the  provisions  of  the  above-recited  acts  has  been  committed  before  any 
judicial  officer  of  this  State,  justice  of  the  inferior  court,  or  justice  of  the  peace, 
it  shall  be  his  duty  to  issue  a  warrant  of  attachment  against  the  property  and 
effects  of  the  person  so  offending,  or  so  much  thereof  as  will  fully  satisfy  the 
amount  set  forth,  and  all  cost,  directed  to  any  sheriff',  constable,  or  their  legal 
deputy,  to  execute  and  return  the  same,  and  it  shall  be  tried  and  governed 
under  the  provisions  of  the  attachment  law  now  in  force  in  this  State  ;  and  any 
person  so  exhibiting,  on  being  called  on  to  show  his  license  from  under  the  hand 
of  the  clerk  and  county  seal,  and  failing  or  refusing  to  do  so,  shall  be  sufficient 
ground  for  any  person  to  make  oath  of  the  violation  of  the  true  intent  and  mean- 
ing of  the  provisions  of  this  act,  and  the  fine  so  collected,  agreeable  to  the  pro- 
visions of  this  act,  shall  one  half  go  to  the  informer,  and  the  other  as  above 
provided  for  in  the  third  section. 

6.  That  the  clerk  of  the  said  several  counties  shall  record  the  license  so 
granted  and  the  different  amounts  received,  and  shall  pay  over  all  moneys  re- 
ceived for  granting  such  license  to  the  county  treasurer,  or  the  clerk  of  the  in- 
ferior court  where  there  is  no  county  treasurer,  except  his  fee  for  issuing,  and 
take  the  treasurer's  receipt,  and  record  the  same  in  his  receipt  book. 

7.  That  nothing  herein  contained  shall  be  so  construed  as  to  operate  or  inter- 
fere with  the  incorporation  laws  in  this  State. 

8.  That  nothing  contained  in  this  act  shall  be  held  to  affect  or  impair  the 
powers  heretofore  granted  to  municipal  corporations  in  this  State,  to  prohibit, 
tax,  or  license  any  of  the  shows,  or  exhibitions,  or  other  matters  mentioned  in 
this  act. — Act  of  1835  ;  pamp.  p.  285. 

That  from  and  after  the  passage  of  this  act,  the  provisions  of  the  above-re- 
cited act  {Act  of  1835)  shall  take  effect  and  go  into  operation  in  each  and  every 
county  in  this  State,  and  become  a  general  law  ;  any  law,  usage  or  custom  to 
the  contrary  notwithstanding,  except  that  when  the  exhibition  takes  place  in  any 
incorporated  town  or  village,  the  tax  shall  go  to  the  funds  of  such  corporation. — 
Act  of  1837  ;  pamp.  p.  257. 
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Show  License, 

STATE  OF  GEORGIA^  ^  Whereas,  John  Doe^  principal  manager  of  a 
Houston  County.  ^  caravan  of  animals,  wishes  to  introduce  and  ex- 
hibit said  caravan  of  animals  in  the  county  of  Houston,  for  the  sake  of 
profit.  And  whereas,  said  John  Doe  has  paid  the  sum  of  ten  dollars 
for  said  purpose,  and  the  sura  of  one  dollar  for  this  service,  therefore, 
I  do  liereby  certify,  that  the  said  John  Doe,  principal  manager  of  said 
caravan  of  animals,  has  permission  to  exhibit  for  profit,  in  said  county 
of  Houston,  said  caravan  of  animals,  for  the  term  of  twelve  months, 
from  the  date  of  these  presents  ensuing". 

Given  under  my  hand  and  seal,  this  May  1,  1846. 

William  H.  Wheeler,  C.  I.  C.   [L.  S.] 


CHAPTER    XLVII. 


TAVERN. 

1.  From  and  after  the  passing  of  this  act,  any  person  or  persons  wishing  to 
keep  a  tavern  or  house  of  entertainment,  shall  petition  the  justices  of  the  in- 
ferior court  held  for  the  county  where  such  petitioner  resides  ;  and  the  court 
to  whom  such  petition  shall  be  exhibited,  shall  thereupon  consider  the  con- 
venience of  such  place  intended  for  a  tavern,  and  having  regard  to  the  ability 
of  such  petitioner  to  keep  good  and  sufficient  accommodations  for  travelers, 
their  horses,  and  attendants,  may,  at  their  discretion,  grant  a  license  to  such 
person  or  persons,  for  the  term  of  one  year  next  ensuing  the  date  to  such 
license,  and  from  thence  to  the  next  inferior  court  held  for  the  said  county, 
and  no  longer ;  which  license,  upon  petition,  may  be  renewed  from  year  to 
year,  if  the  court  think  proper  :  .Provided  always,  that  before  issuing  such 
license,  the  court  shall  cause  the  petitioner  to  enter  into  bond,  with  sufficient 
security,  to  be  approved  of  by  the  court,  in  the  sum  of  fifty  pounds,  condi- 
tioned for  their  keeping  an  orderly  and  decent  house,  with  good  and  sufficient 
accommodations  for  travelers,  their  horses,  and  attendants  ;  which  bond  shall 
be  filed  in  the  clerk's  office,  and  subject  to  be  put  in  suit  upon  any  breach 
thereof. 

Petition, 

STATE  OF  GEORGIA,  )  ^      ,      ,  ,  , 

Houston  County.       (  ^^  ^"^  honorable  Inferior  Court  of  said  county. 

The  petition  of 'Stephen  Williams,  of  said  county,  respectfully  show- 
eth,  that  he  is  desirous  of  keeping-  a  tavern,  in  the  town  of  Perry,  in  said 
county ;  wherefore,  your  petitioner  prays  that  an  order  may  be  granted 
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him  for  said  purpose,  agreeably  to  the  statute,  in  such  case  made  and 
provided;  and,  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c. 
Dated  this  May  1,  1846.  Simon  Wake,  Pet^r^s  Att'y. 

Order  of  the  Court,  • 

The  court  having-  considered  the  convenience  of  a  tavern  in  the 
town  of  Perry ^  and  having  ascertained  the  ability  of  the  petitioner  to 
keep  good  and  sufficient  accommodations  for  travelers,  their  horses, 
and  attendants,  it  is  therefore  ordered,  that  license  do  issue  to  said 
Stephen  Williams,  for  keeping  a  tavern,  in  the  town  of  Perry,  upon  his 
complying  with  the  statute  in  such  case  made  and  provided. 

Bond  given  by  Retailer, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Stephen  Williams  and  Charles  Smith,  security, 
both  of  said  county,  are  held  and  firmly  bound  unto  the  honorable 
justices  of  the  inferior  court  of  said  county,  in  the  sum  of  fifty  pounds, 
($214  28  4-7)  for  the  true  payment  of  which,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents:  sealed  and  dated  this  May  1,  1846. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  said 
Stephen  Williams  has  applied  to  the  honorable  inferior  court,  of  said 
county,  for  license  to  keep  a  tavern  in  the  town  oi Perry,  in  said  county, 
which  application  has  been  granted  by  said  court :  now,  should  the 
said  Stephen  Williams,  well  and  truly,  during  the  continuance  of  his 
license,  keep  an  orderly  and  decent  house,  with  good  and  sufficient  ac- 
commodations for  travelers,  their  horses,  and  attendants,  then  this  obli- 
gation to  be  void  ;  else,  to  remain  in  full  force  and  virtue. 
Tested  and  approved,  by  Stephen  Williams.   [L.  S.] 

James  Mack,  .7.  P.  Charles  Smith,  SecHy,  [L.  S.] 

2.  The  justices  of  every  inferior  county  court  at  the  first  term  in  every  year 
shall  fix  and  establish  the  rates  and  prices  to  be  paid  at  taverns  for  liquors, 
diet,  lodging,  provender,  stabling  and  pasturage  ;  and  every  tavern-keeper 
shall,  within  one  month  after  the  rates  so  established,  obtain  of  the  clerk  of 
the  said  court  a  fair  table  of  such  rates,  which  shall  be  openly  set  up  in  the 
public  entertaining  room  in  every  tavern,  and  there  kept  throughout  the  year, 
until  the  rates  shall  be  fixed  or  altered  again  by  the  court,  and  then  a  copy 
thereof  shall  be  again  so  obtained  and  kept  from  time  to  time,  under  a  penalty 
of  ten  pounds  on  every  tavern-keeper  failing  so  to  do ;  and  if  any  tavern- 
keeper  shall  demand  and  receive  any  greater  price  for  any  liquor,  diet,  lodging, 
provender,  stabhng  or  pasturage,  than  by  such  rate  shall  be  allowed,  he,  she 
or  they  so  offending  shall  forfeit  and  pay  the  sum  of  two  pounds  over  and  above 
the  sum  extorted  for  every  such  offence  to  the  informer,  recoverable  with  cost 
before  any  justice  of  the  peace  in  the  county  where  such  tavern  shall  be. 

3.  and  4.   (Retailing  without  license  ;  repealed  by  the  penal  code.) 

5.  All  acts  heretofore  made  respecting  anything  within  the  purview  of  this 
act  shall  be,  and  the  same  are  hereby  repealed  ;  Provided  always,  that  the  cor- 
poration of  the  cities  of  Savannah  and  Augusta  shall  have  the  sole  regulation 
and  power  of  governing  and  directing  taverns  and  granting  licenses  within  their 
several  jurisdictions. — Act  q/"1791;  Prin.  Dig.  839. 
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License, 

STATE  OF  GEORGIA,  ^  Stephen  Williams,  of  said  coimty,  having  paid 
Houston  Conniy.  ^  into  the  county  treasury,  the  sum  of  five  dollars, 
having  given  bond  and  security,  and  taken  the  oath  required  by  law, 
said  Stephen  Williams  is  hereby  authorised,  for  the  term  of  one  year, 
from  this  date  next  ensuing,  to  retail  spirifous  liquors  in  said  county  of 
Houston;  for  which  this  shall  be  his  sufficient  license. 

Given  under  my  hand  and  official  signature^  this  May  1,  1846. 

William  H.  "Wheeler,  C.  I.  C. 

1.  From  and  after  the  passing  of  this  act,  each  person  obtaining  tavern  license 
shall  pay  for  such  license  the  sum  of  five  dollars  ;  any  law  to  the  contrary  not- 
withstanding :  Provided,  nothing  in  this  act  shall  be  construed  to  control  the 
rates  which  now  are  or  may  be  established  by  the  corporations  of  Savannah  and 
Augusta,  or  any  other  incorporated  town  in  this  State. 

2.  Any  person,  on  application,  and  complying  with  this  law,  may  have  license 
to  retail  spiritous  liquors,  without  being  obliged  to  keep  other  public  enter- 
tainment ;  Provided,  such  person  shall  give  bond  and  sufficient  security  to  the 
inferior  court  in  the  sum  of  five  hundred  dollars  to  keep  an  orderly  house  ;  and 
provided  also,  that  if  they  do  keep  a  house  of  entertainment,  they  shall  not  be 
allowed  any  other  pay  than  agreeable  to  tavern  rates. — Act  of  1809  j  Prin.  Dig. 
840. 

1.  That  from  and  immediately  after  the  passage  of  this  act,  upon  the  appli- 
cation of  any  person  for  license  to  retail  spiritous  liquors,  the  clerk  of  the  in- 
ferior court  to  whom  such  application  may  be  made  shall,  before  granting  such 
license,  require  the  applicant  in  whose  name  such  license  shall  issue,  to  take 
and  subscribe  the  following  oath,  to  wit:  I  do  solemnly  swear  that  I  will  not 
during  the  next  succeeding  twelve  months  sell,  barter,  give  or  furnish  to  any 
slave  or  slaves,  or  free  person  of  color,  any  measure  or  quantity  of  distilled 
spiritous  or  intoxicating  liquor,  without  the  verbal  or  written  consent  of  the 
owner,  overseer  or  employer  of  such  slave  or  slaves,  or  without  the  like  con- 
sent of  the  guardian  of  such  free  person  of  color;  and  I  do  further  swear  that  I 
will  not  suffer  or  allow  any  other  person  to  do  so  for  me  by  my  approbation, 
knowledge  or  consent :   so  help  me  God. 

2.  That  on  or  before  the  first  day  of  June  next,  and  annually  thereafter,  each 
and  every  vender  of  any  measure  or  quantity  less  than  one  gallon  of  distilled 
spiritous  or  intoxicating  liquor  shall,  and  are  hereby  required  to  take  and  sub- 
scribe the  above  and  foregoing  oath. 

3.  That  from  and  after  the  first  day  of  June  next,  and  annually  thereafter, 
each  and  every  person  who  may  or  shall  become  a  vender  of  any  measure  or 
quantity  less  than  one  gallon  of  distilled  spiritous  or  intoxicating  liquor  shall, 
and  are  hereby  required  to  take  and  subscribe  the  above  and  foregoing  oath. 

4.  That  upon  the  neglect  or  refusal  of  any  person  so  required  to  take  and 
subscribe  the  above  and  foregoing  oath,  each  and  every  person  so  neglecting 
or  refusing  shall  be  and  are  hereby  made  liable  and  subject  to  all  the  pains 
and  penalties  which  a  person  retailing  without  license  is  now  subject  to  by  law. 

5.  That  each  and  every  oath  so  taken  shall  be  subscribed  by  the  person  tak- 
ing the  same,  and  attested  by  the  clerk  of  the  inferior  court  before  whom  the 
same  shall  be  taken  in  a  book  to  be  kept  by  him  for  that  purpose. — Act  of 
1838  ;  pamp.  p.  204. 

If  any  person  shall  keep  a  tippling-shop,  or  retail  liquors,  or  sell  by  retail  in 
quantities  less  than  one  quart  any  wine,  brandy,  rum,  gin,  whisky,  or  other  spirit- 
ous liquors,  or  any  mixture  of  such  liquors,  in  any  house,  booth,  arbor,  stall,  or 
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other  place  whatever,  without  license  from  the  inferior  court  of  the  county,  ex- 
cept in  corporate  towns  or  cities,  where,  by  law,  authority  to  grant  licenses  is 
vested  in  the  corporate  authorities  of  such  towns  or  cities,  such  person  so  of- 
fending shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  in 
the  sum  of  $50,  and  on  failure  to  pay  such  fine  shall  be  imprisoned  in  the  com- 
mon jail  for  the  space  of  thirty  days. — Prin.  Dig.  649. 


CHAPTER    XLVIII. 


FEES  AND  COSTS. 

1 .  The  fees  of  the  diflTerent  public  officers  hereinafter  mentioned,  may  be  by 
them  respectively  received,  as  follows  : 

Governor's  Fees. 

For  signing  a  grant  for  500  acres  or  under $1  00 

For  signing  a  grant  above  500  acres,  and  not  exceeding  1000  acres      .        .        .        2  GO 
On  all  grants  above  1000  acres,  at  and  after  the  rate  of  two  dollars  for  every  1000  acres 

therein  contained. 
Ordering  the  great  seal  of  the  State  to  any  paper  of  a  private  nature         .         .         .     1  00 
Which  sums  shall  be  paid  into  the  treasury,  for  the  public  use,  before  any  such  grant 

or  other  paper  is  signed  by  the  governor. 

Secretary  of  State's  Fees. 

For  a  grant  of  land,  and  preparing  and  affixing  the  seal  thereto,  if  500  acres  or  under  1  00 

If  above  500  acres 2  00 

For  registering  a  grant    .         .        .         .         • 50 

For  a  bond 50 

For  a  testimonial  with  the  great  seal        .        . 1  50 

For  every  search 12^ 

For  every  militia  commission,  to  be  paid  by  the  public 50 

Preparing  and  countersigning  a  dedimus  potestatem 50 

Entering  satisfaction  on  every  mortgage          ........  25 

Drawing  and  engrossing  a  proclamation 1  00 

Fixing  the  great  seal  of  the  State  to  any  other  paper      .         .         .         .         .         .  1  00 

For  a  certified  copy  of  a  grant  or  other  paper,  per  copy  sheet    ....  6| 

Surveyor   General's  Fees. 

For  examining  a  plat      . 50 

For  recording  a  plat  not  exceeding  500  acres       . "75 

If  exceeding  500  acres 1  50 

If  exceeding  1000  acres 3  00 

Recording  a  plan  of  a  town,  township  or  village 10  00 

Transmitting  a  caveat  to  the  governor,  and  attending  thereon       .        •        •        •        1  00 
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A  certified  copy  of  an  original  record ,75 

A  certified  copy  of  an  original  warrant         .         .         .         .         .         .         .         .  50 

A  search ". 12i^ 

Recording  and  issuing  a  certificate  of  a  town  lot  ......  50 

Notary  Public's  Fees. 

For  every  protest  and  oath  included,  not  exceeding  sixteen  copy  sheets  of  ninety  words  2  GO 

Administering  an  oath  in  any  other  case 23 

For  each  attendance  on  any  person,  to  prove  any  matter  or  thing  as  notary  public,  and 

certifying  the  same -50 

Every  other  certificate 25 

Noting  a  protest 1  00 

Registering  a  protest,  per  copy  sheet 6| 

Copy  of  a  protest,  per  copy  sheet 6| 

Governor's  Secretaries'  Fees. 

A  copy  of  any  paper,  not  exceeding  two  copy  sheets        ......  25 

A  copy  of  any  paper  exceeding  two  copy  sheets,  per  copy  sheet        .        .         .  12|f 
Administering  an  oath  of  office  to  any  person,  where  the  profits  thereof  amount  to  up- 
wards of  107  dollars  and  14  cents  (25/.)  per  annum,  and  giving  a  certificate 

thereof 1  00 

Certifying  a  copy  or  extract .        .  •  25 

For  entering  a  testimonial 25 

*  Fees  of  the  Attorney  General. 

Drawing  a'capias  against  a  person  indicted,  and  not  bound  over,  or  against  a  person 

presented  by  a  grand  jury 25 

Drawing  a  capias  against  a  defaulting  juror      ........         50 

Drawing  an  indictment  against  a  person  presented  by  the  grand  jury,  and  bound  over  1  00 

Entering  a  nolle  prosequi 12§ 

Attending  at  judge's  chambers,  to  take  the  affidavit  of  any  person  in  criminal  cases  1  00 
Drawing  an  affidavit,  or  any  other  instrument  of  writing,  per  copy  sheet  .         .  Q^ 

For  a  subpoena  in  criminal  cases 25 

Retaining  fee  against  persons  indicted 3  00 

Treasure fs  Fees. 

For  every  search 12^ 

An  extract 50 

Attorney's  Fees. 

On  each  cause  commenced  and  tried  in  the  superior  or  inferior  courts  .  .  2  00 
On  each  appeal  prosecuted  to  judgment,  except  appeals  from  a  justices'  court  .  2  00 
Where  the  defendant  prevails,  to  receive  the  fee  in  lieu  of  the  plaintiff's  attorney. 

Jurors'  and   Witnesses'   Fees  in    Civil  Cases. 

To  the  petit  jury,  for  each  cause  tried,  to  be  paid  by  the  plaintiff,  and  taxed  in  the 

bill  of  costs 1  00 

Special  jury  for  each  appeal  tried,  to  be  paid  by  the  appellant,  and  taxed  in  the  bill 

of  costs 1  00 

To  each  witness  per  day  for  his  or  her  attendance,  for  coming  and  returning,  allow- 
ing thirty  miles  for  a  day,  not  allowing  for  more  than  three  witnesses,  to  be  paid 
by  the  person  summoning  the  same,  and  taxed  in  the  bill  of  costs     ...         75 

The  witnesses  to  have  the  same  allowance  in  criminal  cases,  where  the  person  pro- 
secuted is  found  guilty. 

In  each  civil  case  tried  in  the  several  courts  of  record  of  this  State,  the  jury 
fee  shall  be  three  dollars,  and  the  attorney's  fee  shall  be  two  dollars. — Act  of 
1830 ;  Prin.  Dig.  265. 

That  from  and  after  the  passage  of  this  act,  that  no  attorney  at  law  shall  re- 
cover more  than  one  tax  fee  for  collecting  the  same  note,  when  all  the  parties 
can  be  sued  at  the  same  time. — Act  of  1845  ;  pamp.  p.  16. 

Fees  of  the  Clerk  of  the  House  of  Representatives,  and  the  Secretary  of  the  Senate. 

For  every  extract  of  a  private  nature,  per  copy  sheet 6| 

For  certifying  an  extract  of  a  private  nature 25 

For  an  act  passed  for  the  benefit  ol'an  individual,  or  to  incorporate  a  private  society,    2  00 
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Fees  of  the  Powder  Receiver. 

Every  barrel  of  powder  of  100  pounds  weight,  lodged  in  the  public  magazine,  and 

delivered  out,  to  be  paid  by  the  owner  .......  37^ 

And  in  proportion  for  any  other  quantity.  ^^ 


2.  From  and  after  the  passage  of  this  act,  the  fees  of  the  several  public  offi- 
cers hereinafter  named,  be,  and  the  same  are  hereby  increased  at  and  after  the 
rate  of  25  per  cent,  on  their  original  fees,  heretofore  established  by  law,  pre- 
vious to  the  1st  day  of  December,  1818,  viz.  :  clerks  of  the  superior  and  infe- 
rior courts,  clerks  of  the  court  of  ordinary,  sheriffs,  receivers  of  tax  returns, 
county  surveyors,  constables,  justices  of  the  peace,  jailors,  coroners  and  tax 
collectors.— !Aci  o/1819  ;  Prin.  Dig.  831. 

Note. — The  twenty-five  per  cent,  is  added  in  the  following  fee-bill. 

County   Surveyor's  Fees. 

Surveying  a  town  lot,  and  returning  a  certificate  thereof  to  the  surveyor-general's 

office    ..." 1  25 

Surveying  a  tract  of  land,  of  or  under  100  acres 3  35| 

Each  hundred  acres,  after  the  first,  2s.  Qd 66| 

Making  a  plat,  recording,  advertising,  and  transmitting  the  same  to  the  surveyor- 
general's  office .    1  25 

Entering  a  caveat,  advertising,  and  giving  a  certified  copy  thereof        ...         1  87^ 

Attending  the  trial  of  the  same 931 

Each  postponement  to  be  paid  by  the  person  postponing  the  same         .         .         .  62^ 

Recording  judgment,  and  giving  a  certified  copy  thereof         .....         62^ 
Entering  an  appeal,  and  giving  a  certified  copy  thereof        .         .         .         .         .         1  25 
For  a  re-survey  of  land  by  order  of  court,  of  or  under  100  acres,  12  shillings  and  six 

pence  for  the  first  100  acres 3  35§ 

For  every  hundred  acres  after  the  first 66g 

For  making  and  certifying  a  plat  thereof,  and  transmitting  the  same         ,         ,         .     1  25 
And  for  any  other  re-survey,  the  same  as  aforesaid. 

Sheriff's  Fees,  in   Civil   Cases. 

For  serving  a  copy  of  a  process,  and  returning  the  original  .         .         ,         ,         1  87^ 

If  more  than  one  defendant,  for  each  additional  copy  served     .        .         .         ,         .         62i 

Levying  an  execution  on  the  body  or  property 1  875 

Summoning  each  witness 62^ 

On  all  sums  where  the  execution  does  not  exceed  64  dollars  and  28  cents,  (15i.)  five 
per  cent,  on  the  amount  of  property  sold;  on  all  sums  above  64  dollars  and 28 
cents,  and  where  the  execution  does  not  exceed  428  dollars  and  56  cents,  (lOOZ.) 
two  and  a  half  per  cent. ;  on  all  sums  where  the  execution  exceeds  428  dollars 
and  56  cents,  one  per  cent.  ;  and  that  no  commission  shall  be  demanded  where 
the  property  is  not  actually  sold. 
Making  out  and  signing  a  bill  of  sale  of  other  property  .         .         .         .         .         1  25 

Provided,    That  fees  shall  be  allowed  only  for  one  bill  of  sale  where  the  same  will 
be  sufficient  to  convey  the  property  sold  to  one  pers(m  or  joint  purchasers ;   un- 
less the  purchaser  or  purchasers  shall  choose  more  than  one. 
Conducting  a  debtor  under  confinement  before  a  judge  or  court    .         .         .         .         1  25 

Summoning  a  jury  to  try  a  caveat,  and  attendance 1  25 

Summoning  a  special  jury,  and  all  other  services  attending  trial  of  an  appeal         .         1  25 

For  a  bail  bond 1  25 

Making  out  and  executing  titles  to  lands 3  75 

If  wrote  by  the  purchaser 1  25 

^  Whereas  doubts  have  been  entertained  in  some  places  whether,  under  exist- 
ing laws  of  this  State,  sheriffs,  and  other  officers,  are  entitled  to  any  fee  or 
charge  for  making  the  entry  of  nulla  bona  on  executions  which  come  into  their 
hands  ;  and  whereas  it  is  proper  that  the  law  in  this  case  should  be  settled  and 
uniform,  therefore —  \ 

1.  That  from  and  after  the  passage  of  this  act,  in  all  cases  where  fieri  facias 
are  placed  in  the  hands  of  sheriffs,  or  other  officers,  as  aforesaid,  when  no  pro- 
perty can  be  found  subject  to  the  same,  and  such  sheriffs,  or  other  officers,  shall 
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\ 
make  sucli  entry  on  such  fieri  facias,  or  such  executions,  he  or  they  shall  be  en" 
titled  to  the  usual  fee  or  charge  of  a  levy  ;  any  custom  or  practice  to  the  con-  ' 
trary  notwithstanding. 

Whereas,  by  the  provisions  of  the  several  acts  heretofore  passed  relative  to 
the  trial  of  slaves  and  free  persons  of  color,  it  is  made  the  duty  of  the  clerks 
of  the  inferior  courts,  and  sheriffs,  to  perform  certain  services  for  which  no  fees 
are  determined  by  law — 

2.  That  from  and  immediately  after  the  passage  of  this  act,  the  following 
shall  be  the  fees  of  the  clerk  in  such  cases,  to  wit : 

For  attending  the  court  to  draw  jury, $1  25 

For  drawing  up  specification  of  the  charge,  .        .         .         .        .        .        .2  00 

For  attending  each  trial, 1  25 

For  recording  the  proceedings  of  trial, 1  87| 

For  copying  order  or  sentence,  and  delivering  the  same  to  the  sheriff,        .        .  50 

And  the  following  shall  be  the  fees  of  sheriffs  in  such  cases,  to  wit : 

For  summoning  jury, 4  00 

For  attending  each  trial, 1  25 

For  executing  order  or  sentence  of  the  court,  the  same  as  contained  in  the  general 
fee  bill. — Jlct  of  1840 ;  jpamp.  ^.53. 

Sheriff's  Fees  in   Criminal   Cases. 

For  re-committing  any  person,  when  a  habeas  corpus  is  brought  to  his  relief,        .  1  25 

Summoning  a  Jury, 1  25 

On  every  copy  of  a  mittimus, 31 1 

For  every  mile  a  prisoner  shall  be  removed  on  a  habeas  corpus,         ....  31| 

For  removing  a  prisoner  by  habeas  corpus,  when  no  mileage  is  paid,  per  day,       .    *  1  25 

Executing  a  criminal, 10  00 

Attending  a  person  taken  by  a  warrant  to  the  judge's  chambers,  ....  93| 

Conducting  a  prisoner  before  a  judge  or  court  to  and  from  jail,        .         .         .         .  1  25 

Executing  a  warrant  of  escape, 93| 

Each  mile  to  serve  the  same,  (two  pence,)         ....         ....  4| 

Executing  and  returning  a  bench  warrant, 1  25 

Each  mile  to  serve  the  same,  (two  pence,) 4| 

Putting  a  person  in  the  stocks, 62 § 

For  vv'hipping,  cropping,  or  branding  a  criminal,     .         .         .         .         ,        .         .  1  25 

Apprehending  a  person  suspected,  if  committed  or  held  to  bail,     .         .         .         .  1  25 
For  each  person,  not  exceeding  two,  who  may  be  employed  to  guard  a  prisoner  to 

jail,  per  day, •        .  1  25 

Jailor's  Fees. 

3.  The  jailors  of  the  several  counties  of  this  State  shall  be  allowed  to  charge 
the  sum  of  fifty  per  cent,  on  all  charges  heretofore  allowed  by  law. — Act  of 
1818;  Frin.  Dig.  61S. 

Receiving  a  prisoner  or  debtor, 75 

Turning  the  key  or  discharging  a  prisoner  in  virtue  of  a  habeas  corpus,  or  by  order  of 

the  court,  judge  or  justice,         . 75 

Dieting  a  prisoner  per  day,  allowing  two  pounds  of  bread,  one  and  a  half  pound  of 
beef,  or  one  pound  of  pork,  with  a  sufficiency  of  water,  all  wholesome  provi- 
sions,   ..............  56| 

Turning  the  key  on  commitment  of  any  person, 75 

Dieting  negroes,  allowing  one  quart  of  rice  or  corn  meal  p^r  day,        .        .        .  1S| 

Coroner's  Fees. 

For  summoning  an  inquest  on  a  dead  body,  and  returning  the  inquisition,    ,        •      1'^  50^ 
For  providing  a  coffin,  and  burial  expenses,      .......  3  75 

In  all  other  cases,  the  same  as  the  sheriff. 

Register  of  Probate's  Fees^ 
Receiving  application  and  granting  citation,    •    ,        , 1  25 
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Signing  a  warrant  of  appraisement, .  62  J 

Signing  the  probate  of  a  Will, .         .        .  1  25 

Recording  a  Will,  or  other  paper,  per  copy  sheet, 7| 

A  certified  copy  of  a  Will,  or  other  paper,  per  copy  sheet, .....  7| 

Receiving  an  appraisement,  and  recording  the  same,  if  under  100  dollars,         .         .  62| 

If  above  100  dollars, 125 

Receiving  an  application,  and  granting  letters  dismissory,        .         .         .         .         .  1  25 
Granting  citation  to  show  cause  why  administration  should  not  be  repealed  or  set 

aside, .          .  2  50 

For  granting  letters  of  administration,  or  letters  testamentary,     .         .         .         .  2  50 

For  entering  a  caveat  against  administration  being  granted,  or  Will  proven,     .         .  1  25 

For  every  marriage  license,          . .  1  25 

Attending  judges  for  determining  a  caveat,  per  day,         .         .        .         .         .         .  1  25 

Cleric's  Fees  in   Criminal   Cases. 

Every  writ  and  seal 314 

Every  pannel  of  a  jury, 31| 

Order  for  fine  on  a  juror,  (unless  excuse  be  made,)  and  entering  the  same,         .         .  31 1 

Ordering  a  fine  peremptory,  entering  and  reading,         ......  31 1 

Copying  the  same  for  the  attorney-general, 31^ 

Fee  on  a  writ  of  capias  and  seal,          ..........  31 1 

The  clerk's  attendance  in  hearing  a  motion  in  arrest  of  judgment,  or  at  the  judge's 
chambers  on  a  petition  preferred,  or  a  habeas  corpus,  or  to  take  the  examination 

or  information  of  any  person, 93| 

Taking  an  examination,  information, 'or  affidavit,  per  copy  sheet,         ...  7| 

Drawing  a  warrant,         ............  31 4 

A  commitment  or  liberate, .  314 

Taking  an  acknowledgment  of  bail  before  the  judge,  or  in  court,  and  drawing  recog- 
nizance thereof,         ............  62| 

Every  subpoena  ticket,           . .  15| 

Every  indictment,  if  the  criminal  be  found  guilty, 62^ 

Every  arraignment,  or  charging  a  defendant  with  indictment,  if  found  guilty,      .  31| 

Entering  a  plea,       ....,........'  15| 

Calling  a  jury,     ............,'.  15| 

Clerk's  attendance  on  every  case  tried,     .         .         .         .         .         .         .         .         .  31| 

Every  sentence  or  judgment,  and  entering  the  same,  ......  314 

Copy  of  every  indictment,  or  other  paper,  (four  pence,) 8| 

Copy  of  judgment  to  the  sheriff,  and  order  thereon, 314 

Calling  a  traverse,  or  discharging  a  recognizance,     .         .         .         .         .         .       '.  314 

Recording  the  proceedings  of  a  cause,  per  copy  sheet,          .....  7| 

Every  person  acquitted  by  proclamation, 314 

Every  search, ,  15| 

A  writ  of  dedimus  potestatem,         .         .         .      * .  1  25 

Renewal  of  capias 314 

Fees  of  the   Clerk  of  the   Supe/ior  Court  in   Civil   Cases. 

Every  suit  commenced  therein,  if  settled  before  judgment,  and  each  non-suit,     .  1  Slh 
For  each  copy  of  a  writ,  where  there  are  more  than  one  defendant,  after  the  first 

copy, .62^ 

Every  suit  so  commenced  and  prosecuted  to  judgment,  including  every  service  to  en- 
tering up  satisfaction, 3  75 

For  each  appeal,  if  settled  before  verdict,         , .  1  25 

For  each  appeal  prosecuted  to  judgment,  including  every  service  to  entering  up  satis- 
faction,           2  50 

For  every  writ  of  subpoena  and  ticket, 15| 

For  a  writ  of  partition  of  land, 3  75 

For  issuing  a  commission  to  examine  witnesses, .  1  25 

For  making  out  letters  of  guardianship,  and  taking  security,        .        .         .         .  1  25 

For  every  order  for  the  sale  of  land,  and  copy  thereof,     .         .         .         .         .        .  62^ 

Recording  any  instrument  of  writing,  per  copy  sheet, 71 

Each  search,  ..............  15| 

A  certified  copy  of  any  record,  per  copy  sheet, ''I 

For  every  foreclosure  of  any  mortgage,  and  recording  proceedings,  .         .         .         .  1  25 
Every  inquiry  of  title  respecting  property  levied  on  by  the  sheriff,  and  claimed  by  a 

third  person, 1  25 

For  every  tavern  license,  including  every  service  therein, 1  25 

Clerk  of  the  Inferior   Court's  Fees. 

For  each  cause  settled  before  judgment,  and  each  appeal  to  the  superior  court,    .  1  87^ 
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For  each  copy  of  a  writ,  where  there  are  more  than  one  defendant,  after  the  first  copy,      62  J 
Each  cause  commenced  therein  and  prosecuted  to  judgment,  not  appealed  from,  in- 
cluding every  service  to  entering  up  satisfaction,  .         .         .         .         .        3  75 
For  subpoena  tickets,  commissions,  and  letters  of  guardianship,  and  inquiries  res- 
pecting property  claimed,  non-suits,  and  any  other  service  performed,  the  same 
fees  as  allowed  to  the  clerk  of  the  superior  court. 

Each  appeal  prosecuted  to  judgment  from  a  justices' court, 125 

If  settled  by  the  parties,       .        .         . 62^ 

Including  every  service  to  entering  satisfaction. 

Fees  of  a   Constable. 

Serving  a  warrant,  summons  or  attachment,  in  civil  cases, 31  i 

Summoning  every  witness, ,         .         .         .  31 1 

For  attending  a  grand  jury,  for  each  bill  found,  to  be  paid  by  the  delinquent,  .         .  31 1 
Serving  a  warrant  in  criminal  cases,  .          ........         1  25 

For  carrying  a  prisoner  to  jail,  per  mile,  (two  pence,) 4| 

For  keeping  and  maintaining  a  prisoner  before  examination,  not  exceeding  twenty- 
four  hours, 46| 

2.  None  of  the  fees  hereinbefore  set  down  or  expressed,  shall  in  any  case  ( jail- 
or's fees  for  dieting  prisoners,  and  coroner's  fees  for  summoning  an  inquest,  and 
returning  an  inquisition,  and  providing  a  coffin,  and  burial  expenses  of  a  person 
found  dead,  and  the  sheriff's  fees  for  executing  a  criminal,  excepted,)  be  charged 
to  the  public,  for  or  on  account  of  any  inability  in  the  person  who  ought  to  have 
paid  the  same, 

3.  Every  public  officer  and  person  herein  mentioned,  or  their  deputy  or  agent, 
and  every  person  acting  as  such,  shall,  if  thereunto  required,  be  obliged  to  give 
a  statement  of  the  fees  demanded,  and  a  receipt  for  the  same,  to  any  person 
paying  any  lawful  or  pretended  fee  or  fees  of  office,  claimed  by  and  paid  to 
any  such  public  officer,  or  person  hereinbefore  mentioned,  his  deputy  or  agent, 
or  person  acting  as  such,  under  pain  that  every  public  officer,  or  person  herein- 
before mentioned,  his  deputy  or  agent,  or  person  acting  as  such,  shall,  for  every 
neglect  or  refusal,  forfeit  the  sum  of  twenty-five  shillings,  with  costs  of  suit,  to 
be  sued  for,  recovered,  and  applied  in  manner  hereinafter  directed :  Provided 
always  nevertheless^  that  all  suits  and  actions  which  shall  be  brought  or  com- 
menced by  virtue  of  this  act,  shall  be  instituted  before  the  end  of  twelve  months  ; 
and  not  otherwise. 

4.  If  at  any  time  after  the  passing  of  this  act,  any  public  officer,  or  person 
herein  mentioned,  or  his  deputy  or  agent,  or  any  person  acting  as  such,  shall, 
under  pretence  of  any  matter  or  thing  done,  transacted  or  performed  by  any 
such  public  officer  or  person,  or  his  deputy  or  agent,  or  any  person  acting  as 
such,  demand  any  other  or  greater  fee  than  is  set  down  in  the  table  hereunto 
annexed,  every  such  person  so  offending  shall,  for  every  such  offence,  forfeit 
and  pay  four-fold  to  the  party  aggrieved,  for  the  sum  so  unjustly  demanded  or 
taken,  to  be  recovered,  with  costs  of  suit,  before  any  justice  of  the  peace :  Pro- 
vided.,  the  sum  does  not  exceed  his  jurisdiction,  or  in  any  court  of  record  within 
this  State. 

6.  Ev^ery  public  officer  or  person  herein  named,  and  every  deputy,  agent  or 
person  acting  as  such,  shall,  within  ninety  days  after  the  passing  of  this  act, 
cause  a  true  and  exact  copy  of  the  table  or  docket  of  his  fees,  as  the  same  is  es- 
tablished by  this  act — such  table  or  docket  to  be  in  fair  words  and  figures,  with- 
out any  abreviations,  except  sums — to  be  placed  up,  and  to  be  constantly  kept 
in  a  conspicuous  part  of  the  room  or  place  where  he  shall  usually  execute  the 
business  of  his  office  or  employment,  under  pain  of  forfeiting  fifty  cents  for  each 
day's  neglect  of  fixing  up  the  same. 

6.  In  case  any  public  officer,  or  any  person  hereinbefore  mentioned,  shall  be 
sued  or  prosecuted  for,  or  by  reason  of  any  fee  of  office  whatever,  and  verdict 
shall  be  given  for  such  public  officer,  or  other  person,  or' if  the  plaintiff  or  pro- 
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secutor  shall  discontinue  such  suit  or  prosecution,  or  shall  be  non-suited,  then 
such  public  officer,  or  other  person,  shall  recover  double  costs. 

7.  All  fines,  penalties  and  forfeitures  incurred  under  and  by  virtue  of  this 
act  shall  be  recovered  by  action  in  the  superior  or  inferior  courts,  without  any 
delay,  and  shall  be  applied  one  moiety  to  the  use  of  the  State,  and  the  other 
to  the  person  or  persons  carrying  on  the  prosecution  to  the  conviction  of  the 
offender  ;  (except  such  as  come  within  the  jurisdiction  of  a  justice  of  the  peace, 
and  except  also  those  forfeitures,  which  are  declared  payable  to  the  party 
aggrieved.) 

8.  Any  public  officer  who  shall  charge  or  take  fees  not  allowed  by  this  act, 
shall  on  conviction  thereof  be  dismissed  from  office. 

9.  The  State  fees  in  the  executive  department  may  be  paid  in  the  paper 
medium  of  this  State. 

10.  The  clerks  of  the  courts  respectively  shall  make  a  return,  on  oath,  of  the 
fees  collected  on  behalf  of  the  State,  designating  the  paper  medium  from  the 
specie  received  by  them  previous  to  the  passing  of  this  act,  and  shall  settle  with 
the  treasurer  agreeably  thereto. 

11.  Any  public  officer  who  shall  presume,  on  any  pretence  whatever,  to 
charge,  demand  or  receive  fees  for  services  not  done  or  performed,  every  such 
person  so  offending  shall  forfeit  and  pay  to  the  party  aggrieved  four-fold  the 
sum  so  illegally  charged,  demanded  or  received,  and  shall  be  immediately  dis- 
missed from  office. — Act  of  1792  ;  Frin.  Dig.  258. 

From  and  after  the  passing  of  this  act,  the  justices  of  the  inferior  courts  are 
hereby  required  to  levy  annually  a  county  tax,  equal  to  all  fees  which  are  due 
or  may  become  due  to  the  respective  sheriffs,  jailors  and  coroners  within  the 
several  counties  in  this  State,  from  the  insolvency  of  prisoners,  or  for  the  main- 
tenance of  criminals,  or  in  the  case  of  coroners,  for  the  payment  of  all  fees  which 
have  or  may  become  due  such  coroners  for  holding  inquests  on  the  bodies  of 
persons  found  dead,  and  whose  estate  shall  prove  insufficient  to  discharge  the 
legal  fees :  Provided^  that  all  fees  for  holding  inquests  on  the  body  of  slaves 
shall  be  paid  by  the  owner  of  such  slave  or  slaves ;  and  it  shall  be  the  duty 
of  the  collector  of  the  general  tax  to  collect  and  pay  into  the  hands  oUhe  cJerk 
of  such  courts  the  amount  of  taxes  so  assessed  and  collected,  by  order  of  the 
justices  aforesaid  ;  which  said  amount  shall  be  applied  to  the  payment  of  such 
fees  as  ma}^  or  have  become  due  to  such  sheriffs,  jailors  and  coroners,  as  afore- 
said ;  and  the  collector  shall  be  allowed  the  same  commissions  and  fees  for  such 
collection  as  is  allowed  by  law  for  the  collection  of  the  general  tax,  and  shall 
be  liable  to  the  same  fines  and  forfeitures  for  any  default,  neglect  or  improper 
conduct,  which  said  fines  and  forfeitures  may  be  imposed  by  the  justices  of  the 
inferior  courts  at  their  discretion. — Act  of  1801 ;    Prin.  Dig.  264. 

1.  From  and  after  the  passing  of  this  act,  the  clerks  of  the  courts  of  ordinary  in  this 
State  shall  be,  and  they  are  hereby  entitled  to  demand  and  receive  the  fees  hereinafter 
stated : 

Issuing  letters  of  guardianship  -  -  -  -  -  1  00 

Taking  a  bond  for  guardian  ...--.  50 

Making  out  and  signing  indenture  of  apprenticeship     -  -  -  1  00 

Rule  nisi  in  each  case         -  -^-  -  -  -  -50 

Rule  absolute,  in  each  case       ------  50 

Issuing  process  against  persons  charged  with  mismanagement,  in 

each  case  ---._.-  50 

For  each  additional  copy  -...--  25 

Issuing  process  against  persons  in  default  for  not  making  returns, 

in  each  case  --...--  50 

For  each  additional  copy  ------  25 

For  each  subpoena  -  -  -  -  -  -  -  12"^ 

For  entering  an  appeal  and  transmitting  the  proceedings  to  the  su- 
perior court  ^-  -  -  -  -  -  -  2  00 
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2.  In  all  other  cases,  where  services  are  required  to  be  performed  by  the 
several  clerks  of  the  court  of  ordinary  in  this  State,  and  no  fees  are  given  by 
law,  the  said  clerks  shall  be  entitled  to  and  receive  the  same  fees  as  clerks  of 
the  superior  and  inferior  courts  are  allowed  for  similar  services  ;  any  law  to 
the  contrary  notwithstanding. — Act  of  1824  ;   Frin.  Dig.  265. 

From  and  after  the  passage  of  this  act,  magistrates  and  constables,  for  the 
county  or  State,  shall,  in  addition  to  the  fees  already  allowed,  receive  the  fol- 
lowing fees  for  services  hereinafter  mentioned,  that  is  to  say  :  justices  of  the 
peace  taking  examinations  of  persons  charged  with  criminal  offences,  and  wit- 
nesses, twenty-five  cents  each  ;  issuing  summons  to  magistrates  to  attend  on 
the  trial  of  slaves,  or  free  persons  of  color,  twenty-five  cents  each  ;  magistrates, 
for  attending  said  trial,  provided  the  court  consists  of  not  more  than  three,  to 
be  charged  seventy-five  cents  each  ;  presiding  with  a  jury  to  try  the  offence 
of  forcible  entry  and  detainer  under  the  fifteenth  section  of  the  ninth  division 
of  the  penal  code,  seventy-five  cents  ;  for  issuing  summons  to  the  party  defend- 
ant, twenty-five  cents ;  drawing  jury  and  making  out  venire,  fifty  cents  ;  for 
issuing  process  under  the  act  to  amend  the  rent  laws  of  this  State,  passed  Decem- 
ber, 1S27,  one  dollar ;  constables  attending  at  a  magistrate's  office  during  the 
examination  of  a  person  charged  with  a  criminal  offence,  seventy-five  cents ; 
serving  summons  on  magistrates  to  attend  trial  of  slaves,  or  free  persons  of  color, 
twenty-five  cents  each  ;  bringing  up  prisoner  from  jail  for  trial  or  examination, 
fifty  cents  ;  attending  on  the  superior  or  inferior  court  while  in  session,  for  each 
day's  attendance,  not  exceeding  four  constables  on  one  day,  one  dollar  each; 
summoning  jury  under  the  fifteenth  section  of  the  ninth  division  of  the  penal 
code,  one  dollar. — Act  of  1835  ;  Frin.  Dig.  266. 

2.  In  all  cases  where  any  of  the  aforesaid  officers  shall  arrest  any  person 
charged  with  a  capital  offence,  he  shall  secure  so  much  of  the  property  of  the 
person  so  charged  if  to  be  had,  as  will  in  his  opinion  be  of  sufficient  value 
to  defray  the  expense  incident  to  such  prosecution,  jailor's  fees,  &c.,  and  make 
return  thereof  to  the  next  superior  court  of  the  county,  and  it  shall  be  the 
duty  of  the  judge  of  said  court  to  order  a  sale  thereof  by  the  sheriff,  under  the 
same  regulations  as  govern  sheriff 's  sales  under  executions :  Provided  never- 
thelesSj  that  the  party  charged,  or  his  agent,  may  replevy  such  goods  on  put- 
ting in  sufficient  security  for  the  delivery  of  the  same,  or  payment  of  all  the 
expenses  of  said  prosecution,  conviction,  or  execution. — Act  of  1811  ;  Prin. 
Dig.  439. 

1.  That  where  any  person  or  persons  shall  be  prosecuted  for  any  criminal 
offence,  whether  capital  or  otherwise,  whether  grand  or  petit  larceny,  whether 
as  accessory  before  or  after  the  fact,  or  any  misdemeanor  whatever,  that  it 
shall  be  the  duty  of  the  officer  issuing  a  warrant  to  arrest  him,  her,  or  them, 
to  direct  the  arresting  officer  in  writing,  under  his  hand  and  seal,  to  make  dili- 
gent search  for  all  and  singular  the  estate,  both  real  and  personal,  of  such  per- 
son or  persons  so  arrested,  or  so  much  thereof  as  will  be  in  his  opinion  suffi- 
cient for  the  payment  of  all  legal  costs  and  expenses  that  may  be  incurred  in 
such  prosecution  ;  a  true  schedule  of  which  property,  so  found  and  secured, 
the  said  arresting  officer  shall  render  to  the  court  to  which  he  returns  the 
warrant,  so  by  him  executed,  unless  the  party  arrested  gives  good  security  to 
pay  the  costs  which  may  accrue  on  the  prosecution. 

Order  of  the  Justice, 

STATE  OF  GEORGIA,  )  r,,       r  ;       r       7       ^ 

Houston  County.       ^^  ^^^^^  "^^^^^^^  Constable— greeting: 

You  are  hereby  directed  to  make  diligent  search  for,  all  and  singu- 
lar, the  estate,  both  real  and  personal,  of  John  Doe,  of  said  county, 
who  has  been  arrested  on  a  warrant,  charging  him  with  the  offence  of 
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murdei^j  and  brought  before  me,  and  committed  to  jail,  and  of  said 
estate,  to  seize  so  much  thereof  as  will  be  in  your  opinion  sufficient  for 
the  payment  of  all  legal  costs  and  expenses  that  may  be  incurred  in 
the  prosecution  of  the  said  John  Doe,  for  the  committing  of  the  said 
crime.  And  you  are  further  required  to  make  a  true  and  correct  sche- 
dule of  said  property,  and  return  the  same  to  the  next  Supreme  Court 
to  be  held  in  and  for  said  county  on  the  fourth  Monday  in  October 
next. 

Given  under  my  hand  and  seal^  this  May  1, 1846. 

James  Mack,  J.  P.  [L.  S.] 

Schedule  of  Property  Seized, 
STATE  OF  GEORGIA,  ^  gy  virtue  of  an  order  from  James  Mack,  J.  P., 
Houston  County.  ^  J  have  this  day  seized,  and  have  now  in  pos- 
session, of  the  property  of  John  Doe,  who  has  been  arrested  and  com- 
mitted to  jail,  charged  with  the  crime  of  murder ^  the  following  articles, 
sufficient,  in  my  opinion,  for  the  payment  of  all  legal  costs  and  ex- 
penses that  may  be  incurred  in  the  prosecution  of  said  John  Doe,  Dated 
this  May  1,  1846. 

1  Bay  Horse,         worth  ------         $50  00 

4  Cows  and  Calves,  do. -  40  00 

1  Red  Steer,  do.  -----         -  10  00 

John  Jacobs,  Constable. 

2.  In  the  event  of  the  said  person  or  persons,  charged  as  aforesaid,  being 
found  guilty  of  the  offence  or  offences  wherewith  he,  she,  or  they  were  charged, 
that  then  and  in  that  case  all  the  property  found  as  aforesaid,  together  with  all 
and  singular  the  estate  or  estates,  both  real  and  personal,  which  he,  she,  or 
they  possessed,  of  his,  her,  or  their  own  proper  right,  at  the  time  of  his,  her, 
or  their  arrest,  shall,  and  the  same  is  hereby  declared  to  be,  subject  and 
bound  to  the  payment  of  the  costs  and  charges  alluded  to  in  the  foregoing 
section,  any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. — Act  of 
1816;  Frin.Dig.  616. 

1 .  When  any  person  shall  be  prosecuted  foi*  any  criminal  offence,  as  enumerated 
in  the  before-recited  act,,  that  all  the  property  the  person  or  persons  so  arrested 
may  have  in  his,  her,  or  their  own  right  at  the  time  of  his,  her,  or  their  arrest, 
shall  be  deemed  and  held  subject  to  the  payment  of  all  the  costs  which  may 
have  accrued  by  reason  of  such  prosecution. 

2.  It  shall  be  the  duty  of  the  judges  of  the  superior  courts,  in  the  event  of 
any  person  or  persons  being  found  guilty  of  any  offence  as  aforesaid,  to  cause 
judgment  to  be  entered  up  for  all  costs  which  may  have  accrued  by  reason  of 
said  prosecution. 

3.  It  shall  be  the  duty  of  all  officers  entitled  to  costs,  on  any  conviction  had 
as  aforesaid,  to  hand  in  their  accounts  into  the  clerk's  office  of  the  superior 
court,  within  ten  days  after  said  conviction. 

John  Doe,  convicted  of  murder  at  the  ^pril  term  of  the  superior 
court,  of  Houston  county,  1846. 

To  John  Jacobs,  Constable,  Dr. 
Arresting  said  John  Doe  with  a  warrant,        -         -         -  $1  25 
Carrying  said  John  Doe  to  jail,  ten  miles,       -         -         -  43i 
Keeping  and  maintaining  said  Johii  Doe,  before  examina- 
tion, twenty-four  hours,            -         -         -        -        -  50 

$2  18f 
John  Jacobs,  Constable, 
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4.  It  shall  be  the  duty  of  said  clerk,  within  ten  days  after  the  receipt  of 
the  accounts  in  any  case  as  aforesaid,  to  issue  execution  for  the  amount  appear- 
ing to  be  due  by  reason  thereof,  directed  to  and  collected  by  the  sheriff,  as  other 
cases  :  Provided^  that  nothing  herein  contained  shall  be  construed  as  to  prevent, 
courts  imprisoning  persons  found  guilty  as  aforesaid,  until  all  costs  are  paid. — 
Act  of  1820  ;  Frin.  Dig.  446. 

1.  In  all  cases,  hereafter,  that  when  any  person  shall  be  prosecuted  for  any 
criminal  offence,  as  enumerated  in  the  act  passed  the  13th  day  of  December, 
1816,  that  all  the  property  the  person  or  persons  may  have  in  his,  her,  or  their 
right,  at  the  time  of  his,  her,  or  their  arrest,  shall  be  deemed  and  held  subject 
to  the  payment  of  all  costs,  which  may  have  accrued  by  reason  of  said  prose- 
cution. 

2.  It  shall  be  the  duty  of  the  judges  of  the  superior  courts,  in  the  event  of 
any  person  or  persons  being  found  guilty,  or  upon  report  made  to  the  court  of 
an  escape  from  the  jail,  or  from  any  officer  having  in  custody  any  criminal 
charged  with  the  commission  of  any  criminal  offence,  as  aforesaid,  to  cause 
judgment  to  be  entered  up  for  all  costs  which  may  have  accrued  by  reason  of 
said  arrest  and  prosecution,  in  order  to  save  the  county  where  the  offence  may 
have  been  committed,  or  the  arrest  and  escape  had,  from  the  liability  of  costs. 

3.  It  shall  be  the  duty  of  all  arresting  officers,  and  all  others  entitled  to 
costs  on  any  conviction,  or  on  any  proceedings  for  the  commission  of  crime 
where  an  escape  is  made  from  the  jail,  or  from  an  officer  before  confinement 
in  jail,  as  aforesaid,  to  hand  in  their  accounts  into  the  clerk's  office  of  the  su- 
perior court  within  ten  days  after  conviction  or  escape  of  any  criminal  as 
aforesaid,  and  in  all  cases  where  the  arresting  officer  does  not  levy  on  a  suffi- 
ciency of  property  of  the  person  or  persons  so  charged,  where  there  is  proper- 
ty, which  shall  be  judged  of  by  the  court,  he  shall  not  be  permitted  to  take 
costs  from  the  county,  and  in  receiving  the  costs,  shall  be  the  last  paid. 

4.  It  shall  be  the  duty  of  said  clerk,  after  the  judgment  of  said  court,  in 
cases  of  conviction  or  of  the  report  of  the  escape  of  any  person  or  persons  as 
aforesaid,  within  ten  days  after  the  receipt  of  the  accounts  in  any  case  as 
aforesaid,  to  issue  executions  for  the  amount  appearing  to  be  due  by  reason 
thereof,  directed  to,  and  collected  by  the  sheriff,  as  other  cases :  Provided 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  courts  from  im- 
prisoning persons  found  guilty,  as  aforesaid,  until  all  costs  are  paid,  or  release 
any  property  which  may  have  been  levied  on  as  aforesaid,  where  escapes  may 
be  effected,  either  from  the  jail  or  an  officer  having  in  custody  any  person  or 
persons  charged  with  the  commission  of  Crime. — Act  of  1830  ;  Frin.  Dig.  467. 

That  from  and  after  the  passing  of  this  act,  suitors  shall  not  be  required  to 
pay  the  court  costs,  or  any  part  thereof,  at  the  several  progressive  steps  or 
stages  of  their  suits,  as  has  been  required  by  the  decision  of  some  of  the 
courts; — but  that  the  mode  heretofore  practiced  in  other  courts,  viz.,  the 
taxation  of  the  costs  which  plaintiffs  were  supposed  to  have  paid  to  the  en- 
tering up  of  judgment  in  the  judgment  of  the  plaintiffs, — be,  and  the  same  is 
hereby  declared  to  be,  the  true  intent  and  meaning  of  the  act  of  1792,  upon 
this  subject :  and  that  the  officers  of  courts  be,  and  they  are  hereby  prohibited 
from  demanding  or  receiving  the  costs  or  fees  which  the  said  fee-bill  or  the 
acts  amendatory  thereof  prescribes,  until  after  the  judgment,  and  then  to  be 
raised  by  the  execution  of  plaintiffs  from  defendants,  if  enough  can  be  col- 
lected for  such  purpose  ;  if  not,  then  by  a  ji.  fa.  or  ca.  sa.  issued  under  the 
order  of  the  court  first  had  and  obtained,  out  of  plaintiffs. — Act  of  1834  ; 
Prin.  Dig.  474. 

A  person  against  whom  a  bill  of  indictment  shall  be  preferred,  and  not 
found  true  by  the  grand  jury,  or  who  shall  be  acquitted  by  the  petit  jury  of  the 
offence  charged  against  him  or  her,  shall  not  be  liable  to  the  payment  of  the 
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costs  ;  and  in  all  such  cases,  as  also  where  persons  liable  by  law  for  the  pay- 
ment of  costs,  shall  be  unable  to  pay  the  sanie,  it  shall  and  may  be  lawful  for 
the  officers  severally  entitled  to  such  costs,  to  present  an  account  therefor  to 
the  judo;e  of  the  court  in  which  the  said  prosecutions  were  depending,  which 
account  being  examined  and  allowed  him,  it  shall  and  may  be  lawful  for  said 
judge  by  an  order  of  said  court,  to  authorise  and  direct  the  sheriff  or  clerk  to 
retain  for  his  own  use,  and  to  pay  to  the  attorney  or  solicitor  general,  and 
other  officers  of  the  court,  the  amount  of  their  respective  accounts,  out  of  any 
moneys  by  him  received  for  fines  infficted  by  the  said  court,  or  collected  on 
forfeited  recognizances. — Prin.  Dig.  659. 

An  act  to  amend  an  act  to  define  the  mode  in  which  costs  under  the  act  en- 
titled an  act  to  revise  and  amend  an  act  for  ascertaining  the  fees  of  the 
public  officers  of  this  State,  passed  the  ISth  December,  1792,  assented  to 
20th  December,  1834,  shall  be  taxed  and  collected  in  future. 

Whereas,  in  some  of  the  circuits  of  this  State,  a  variety  of  practice  in  relation 
to  the  taxation  and  collection  of  costs,  has  obtained,  under  the  above-re- 
cited acts,  for  the  purpose  of  rendering  the  mode  and  practice  uniform  and 
consistent  with  the  design  of  the  legislature  in  said  enactments, 

1.  That  from  and  after  the  passage  of  this  act,  suitors  shall  not  be  required 
to  pay  the  court  costs,  or  any  part  thereof,  at  the  several  progressive  steps  or 
stages  of  their  suits,  as  has  been  required  by  the  decisions  of  some  of  the 
courts ;  but  that  the  mode  heretofore  practiced  in  other  courts,  viz :  the  tax- 
ation of  the  costs  which  plaintiffs  were  supposed  to  have  paid  to  the  entering 
up  of  judgment,  in  the  judgment  of  the  plaintiffs,  be  and  the  same  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  the  act  of  seventeen  hundred 
and  ninety-two,  upon  this  subject,  and  that  the  officers  of  courts  be,  and  they 
are  hereby  prohibited  from  demanding  or  receiving  the  costs  or  fees  which  the 
said  fee-bill,  or  the  acts  amendatory  thereof  prescribes,  until  after  judgment, 
and  then  to  be  raised  by  execution  of  plaintiffs  from  defelidants  if  enough  can 
be  collected  for  such  purpose  ;  if  not,  then  upon  the  return  of  the  fi.  fa,  or 
fi.  fas.  against  defendants  with  the  entry  o{  nulla  bona  endorsed  thereon  by  the 
proper  officer,  fi.  fa.  or  ca.  sa.  shall  immediately  issue  against  plaintiffs  for  the 
purpose  of  making  costs  out  of  plaintiffs. 

2.  That  all  laws  and  parts  of  laws  militating  against  any  of  the  provisions 
or  directions  of  this  act,  be,  and  the  same  are  hereby  repealed. — Act  of 
1842  ;   pamp.  p.  59. 

See  Sch.  Dig.  for  costs  in  the  following  instances  : 

Given  in  all  cases  where  damages  are  recovered,                -            -  -            93 

No  costs  given  at  common  law,             -             -            -            -  -               n  93 

Defendant  prevailing  shall  recover  costs,  -  -  n  94,  235,  289,  418 

May  be  taxed  by  the  clerk,       -             -             -             -            -  -                n94. 

In  what  cases  the  pl'ff  shall  recover  no  more  costs  than  damages,  -  n  94,  251 
When  pl'ff  shall  recover  no  more  costs  than  in  a  justices'  court,  -        n  94 
Executors  and  administrators  not  liable  to  pay  costs  except  in  cer- 
tain cases,             ..--..  n  109,  290 
Poor  persons,  not  liable  to  pay  costs,          -            -             -             -  -           144 

Given  to  def'ts  upon  non-suit,  or  verdict,  against  the  pl'ff,         -  -                 160 

Def't  may  have  same  execution  for,  as  pl'ff,            -            -             -  -           162 

Deft  may  recover  in  certain  cases,       ...            -  235,  236,  288 

Def't  may, in  certain  cases,  recover  double  costs,                .            -  -           238 
In  slander  pl'ff  shall  recover  no  more  costs  than  damages,  if  they 

be  under  40  shillings,  ..----        n  252 

Where  there  are  several  def'ts  and  some  be  acquitted,  they  shall 

recover  costs,            -           •-            -            -            -            -  -           288 


^38  FEES    AND    COSTS. 

Given  to  deft  on  judgment  for  him,  -  .  .  .  .  289 
If  trespass  was  malicious,  pl'ff  shall  have  full  costs,  although  dam- 
ages be  under  40  shillings,  -  -  .  -  .  290 
May  be  awarded  by  arbitrators,  -  .  -  -  ^j,  304,  n  305 
May  be  recovered  on  promissory  notes,  -----  322 
May  be  recovered,  by  either  party,  in  a  quo  warranto,  -  -  -  347 
Deft  in  informations  may  recover  costs,         -            -            -  -            -     418 


1.  On  all  actions  hereafter  to  be  commenced  in  the  superior  or  inferior 
courts  of  this  State,  the  fee  of  the  jury  shall  be  three  dollars  on  all  verdicts 
which  may  be  signed,  and  that  on   all  judgments  which  may  be  confessed  in 

[  said  courts,  the  jury  fee   shall  be  one    dollar,  to  be  paid  by  the  party  taking 

\  such  verdict  or  judgment,  to  be  taxed  in  the  bill  of  costs. 

2.  No  part  of  the  above-recited  act,  (act  of  1830,)  or  any  existing  law  in 
relation  to  attorney's  tax-fees,  shall  be  so  construed  as  to  entitle  any  attorney 
to  a  greater  tax-fee  than  two  dollars  in  any  one  case. — Act  of  1832  ;  Prin. 
Dig.  265. 

1.  From  and  after  the  passage  of  this  act,  that  any  person  or  persons  who 
may  be  compelled,  by  subpoena  or  recognizance,  to  attend  any  of  the  superior 
courts  of  this  State,  as  a  w^itness  on  the  part  of  the  State,  in  counties  other 
than  where  such  person  or  persons  reside,  shall  receive  for  each  day,  while 
he  or  she  may  be  in  attendance  on  said  court,  the  sum  of  two  dollars,  and 
the  like  sum  of  two  dollars,  for  every  thirty  miles,  he,  she,  or  they,  may 
travel,  in  going  to  and  returning  from  said  court,  which  said  several  sums  shall 
be  taxed  in  the  bill  of  cost,  and  paid  for,  out  of  the  county  funds  in  such 
county  as  the  case  may  be  pending,  as  soon  as  such  case  may  be  disposed 
of  by  said  court. 

2.  Any  person  or  persons,  who  may  attend  the  superior  courts  as  above- 
directed,  shall  be  entitled  to  such  pay  as  is  therein  stipulated,  whether  there 
be  a  conviction  of  the  defendant  or  not,  upon  his  making  affidavit  before 
some  judge  of  the  superior,  or  justice  of  the  inferior  court,  or  justice  of  the 
peace,  to  the  number  of  days  which  he,  or  she  has  been  in  attendance  on 
said  court,  and  the  number  of  miles  he  or  she  will  travel  in  coming  to  and 
returning  from  said  court,  which  said  affidavit  must  be  signed  by  the  presiding 
judge,  and  countersigned  by  the  clerk  of  said  court,  and  in  that  case  it  shall 
become  a  warrant  on  the  county  treasurer,  or  clerk  of  the  inferior  court  of 
such  county  wherein  the  witness  has  been  in  attendance. 

STATE  OF  GW)KGIA.— HOUSTON  COUNTY. 
The  county  of  Houston^ 

To  John  Doe,  of  Rabun  countj",  Dr. 
Six  day's  attendance,  as  a  witness,  on  the  part  of  the  State, 
on  the  superior  court  of  said  county,  under  a  subpoena,  at 
the  ^pril  term,  in  the  case  of  the  State  vs.  Richard  Roe, 
indicted  for  murder,         -         -         -         -         -         -         -$12  00 

Traveling  to  Court,  ninety  miles,  -         -         -         -         -         6  00 

Do.      home  from  court,  do.  -         -         -         -         -        6  00 


$24  00 
In  person  appeared  before  me,  James  Mack,  a  justice  of  the  peace,  in 
and  for  said  county,  John  Doe,  who  being  duly  sworn,  deposeth  and 
saith,  that  the  above  account  is  just  and  true,  as  it  stands  stated. 

Sworn  to  and  subscribed,     } 
before  me,  this  April  20, 1846.  >  JOHN  DOE. 

Janies  Mack,  J.  P.  ) 
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3.  Nothing  herein  contained  shall  be  so  construed,  as  to  prevent  the  cost 
being  collected  in  the  same  manner  as  heretofore  pointed  out  by  law,  from 
any  defendant  or  defendants  in  state  cases. 

4.  So  much  of  said  cost  when  collected,  as  has  been  paid  out  by  the 
county  treasurer,  or  the  clerk  of  the  inferior  court,  to  witness  or  witnesses  who 
may  reside  without  the  limits  of  such  county,  shall  be  paid  over  by  the  sherijflT 
or  clerk  of  the  superior  court  to  such  county  treasurer  or  clerkof  the  inferior 
court,  as  may  have  paid  the  same,  and  be  applied  to  county  purposes. — Act 
of  1836  ;  Frin.  Dig.  476. 


1.  That  when  it  may  become  necessary  for  the  justices  of  the  inferior  court 
of  the  State  to  cause  a  jury  to  be  drawn,  summoned  and  empanneled,  to  try  a 
cause  of  nuisance,  arising  from  water  machinery,  mill  dam,  or  otherwise,  that 
the  clerk,  sheriff,  witnesses  and  jurors  be  allowed  such  fees,  in  said  cases,  as 
are  allowed  by  law  in  the  inferior  courts  of  this  State. 

2.  That  when  any  sheriff  or  other  officer,  acting  under  the  order  of  said 
court,  shall  remove  any  nuisance,  machinery,  or  mill  dam,  he  shall  be  al- 
lowed such  fees  as  the  court  may  deem  reasonable  and  just. — Act  of  1837; 
pamp.  p.  189. 

From  and  after  the  passage  of  this  act  it  shall  not  be  lawful  to  demand  of 
defendants,  on  any  indictments  prosecuted  in  any  of  the  superior  courts  of  this 
State,  the  payment  of  costs  until  after  conviction  on  said  indictment  by  the 
jury.— -J^c?  of  1826  ;  Prin,  Dig.  618. 


CHAPTER  XLIX. 


LAND— PARTITIONING  AND  PROCESSIONING. 


An  estate  held  in  coparcenary  is  where  lands  of  inheritance  descend  fi^orti 
the  ancestor  to  two  or  more  persons.  It  arises  either  by  common  law  or  par- 
ticular custom.  By  common  law  :  as  where  a  person  seized  in  fee-simple  or 
in  fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his  daughters, 
sisters,  aunts,  cousins,  or  their  representatives  :  in  this  case  they  shall  all  in- 
herit, as  will  be  more  fully  shown,  when  we  treat  of  descents  hereafter;  and 
these  co-heirs  are  then  called  coparceners ;  or,  for  brevity,  parceners  only. 
Parceners  by  particular  custom  are  where  lands  descend,  as  in  gavel-kind,  to 
all  the  males  in  equal  degree,  as  sons,  brothers,  uncles,  &c.  And,  in  either 
of  these  cases,  all  the  parceners  put  together  make  but  one  heir,  and  have  but 
one  estate  among  them. — 2  Blac.  Com,  187. 
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An  estate  in  joint-tenancy  is  where  lands  or  tenements  are  granted  to  two  or 
more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  years,  or  at  will.  In 
consequence  of  such  grants  an  estate  is  called  an  estate  in  joint-tenancy,  and 
sometimes  an  estate  in  jointure,  which  word  as  well  as  the  other  signifies  an 
union  or  conjunction  of  interest ;  though  in  common  speech  the  term  jointure 
is  now  usually  confined  to  that  joint-estate,  which  by  virtue  of  the  statute  27 
Hen.  VIII.  c.  10,  (Sch.  Dig.  163,)  is  frequently  vested  in  the  husband  and 
wife  before  marriage,  as  a  full  satisfaction  and  bar  of  the  woman's  dower. — 2 
Blac.  Com.  ISO.  , 

That  from  and  after  the  passage  of  this  act,  when  two  or  more  persons  shall 
hold  and  possess  any  estate  of  lands  in  joint-tenancy  in  this  State,  and  one  or 
more  of  said  joint-tenants  may  depart  this  life  during  the  existence  of  said  es- 
tate, the  title  or  interest  of  the  deceased  joint-tenant  in  said  estate  shall  not  go 
and  become  the  property  of  the  surviving  joint-tenant  or  tenants,  as  under  the 
English  law,  but  that  the  same  shall  be  distributed  as  all  other  estates  are, 
under  the  existing  laws  of  this  State. — Act  of  1828  ;  Prin.  Dig-  167. 

Tenants  in  common  are  such  as  hold  by  several  and  distinct  titles,  but  by 
unity  of  possession,  because  none  knoweth  his  own  severally,  and  therefore 
they  all  occupy  promiscuously.  This  tenancy  therefore  happens  where  there  is 
a  unity  of  possession  merely,  but  perhaps  an  entire  disunion  of  interest,  of  title, 
and  of  time.  For  if  there  be  two  tenants  in  common  of  lands,  one  may  hold 
his  part  in  fee-simple,  the  other  in  tail,  or  for  life  ;  so  that  there  is  no  necessary 
unity  of  interest :  one  may  hold  by  descent,  the  other  by  purchase  ;  or  the 
one  by  pi^chase  from  A,  the  other  by  purchase  from  B  ;  so  that  there  is  no 
unity  of  title  ;  one's  estate  may  have  been  vested  fifty  years,  the  other's  but 
yesterday  ;  so  there  is  no  unity  of  time.  The  only  unity  there  is,  is  that  of 
possession  :  and  for  this  Littleton  gives  the  true  reason,  because  no  man  can 
certainly  tell  which  part  is  his  own :  otherwise  even  this  would  be  soon 
destroyed. — 2  Blac.  Com.  192. 

Whereas,  it  would  be  inconvenient  in  this  province  to  pursue  the  method  of 
dividing, lands  and  tenements  by  writ  of  partition  as  practiced  in  Great  Britain  ; 
and  it  appears  necessary  to  provide  a  more  easy  and  less  expensive  manner  of 
obtaining  partitions : 

1.  Be  it  therefore  enacted,  That  in  all  cases  where  any  persons  being'of  full 
age  are  seized  of  lands  in  coparcenary,  joint-tenancy,  or  tenancy-in-common, 
or  where  any  lands  or  tenements  shall  descend,  or  be  given  to  any  person  or 
persons  whatever  in  coparcenary,  joint-tenancy,  or  tenancy-in-common,  and  no 
provision  shall  be  made  by  will  or  otherwise,  how  such  lands  or  tenements 
shall  be  divided,  it  shall  and  may  be  lawful  for  such  persons,  being  of  full  age, 
or  either  of  them,  immediately,  and  also  for  anyone  of  such  coparceners,  joint- 
tenants,  or  tenants-in-common,  who  may  be  under  age,  when,  and  so  soon  as 
he  or  she  shall  attain  the  age  of  twenty-one  years,  to  apply  to  the  general  court 
of  'pleas,  for  a  writ  of  partition,  (to  be  devised  and  framed  in  the  said  court, 
according  to  the  nature  of  the  case,)  and  in  case  he  or  she,  so  coming  of  age, 
shall  neglect  so  to  do,  within  the  space  of  twelve  months,  that  then  the  guardian 
or  guardians  of  him,  her,  or  them,  remaining  under  age,  shall  be,  and  he,  she, 
or  they  is  and  are  hereby  empowered,  if  he,  she,  or  they  shall  think  fit,  to 
apply  to  the  said  court  for  a  writ  of  partition  ;  of  which  application  twenty 
days'  notice  shall  be  given  to  the  other  parties  concerned,  their  agents  or  attor- 
neys ;  and  upon  any  such  application,  and  afl[idavit  made  of  due  notice  having 
been  given  as  aforesaid,  it  shall  and  may  be  lawful  for  the  said  court  to  examine 
the  petitioner's  title  and  part  or  share  of  the  premises  to  be  divided,  and  there- 
upon to  issue  a  writ  of  partition,  directed  to  any  eleven  persons  whom  the  court 
shall  think  fit,  requiring  and  commanding  them,  or  a  majority  of  them,  to  make 
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partition  accordingly ;  they  being  first  sworn  in  court,  or  before  one  of  the 
judges,  or  any  magistrate,  or  other  person  or  persons  for  this  purpose  nomi» 
nated  and  appointed  by  order  of  court,  duly  and  impartially  to  execute  such 
writ :  And  such  partitioners,  or  persons  named  in  such  writ,  shall  give  eight 
days'  notice  of  the  time  of  executing  thereof,  to  all  the  parties  concerned,  their 
attorneys  or  agents  ;  and  thereupon  shall  proceed  to  make  a  just  and  equal 
partition  and  division  of  all  such  lands  and  tenements,  either  in  entire  tracts  or 
parcels,  as  they  shall  judge  to  be  in  proportion  to  the  shares  claimed,  and  most 
beneficial  to  the  several  coparceners,  joint-tenants,  or  tenants-in-common,  ac- 
cording to  the  best  of  their  knowledge  :  and  shall  make  return  thereof  under 
their  hands  and  seals  to  the  said  court  within  three  months  after  the  issuing  of 
such  writ,  there  to  remain  of  record  ;  which  partition  or  division  so  to  be  made 
shall,  by  the  judgment  of  the  said  court,  be  final  and  conclusive  to  all  the  par- 
ties concerned,  any  law,  statute,  usage,  or  custom  to  the  contrary  notwith- 
standing. Provided  always^  That  if  the  defendant  or  defendants,  or  person 
concerned,  or  either  of  them,  against  whom,  or  their  right  or  title,  any  judg- 
ment is  given,  shall  within  the  space  of  twelve  months  after  such  judgment  is 
entered ;  or  in  case  of  infancy,  coverture,  insanity  of  mind,  or  absence  out  of 
the  province,  within  one  year  after  his,  her,  or  their  return,  on  the  determina- 
tion of  such  inability,  apply  themselves  to  the  court  where  such  judgment  is 
entered,  by  motion,  and  show  a  good  and  probable  matter  in  bar  of  such  parti- 
tion, or  that  the  demandant  hath  not  title  to  so  much  as  he  hath  recovered  ; 
then  and  in  such  case  the  court  may  suspend,  or  set  aside  such  judgment,  and 
admit  the  tenant  or  tenants  to  appear  and  plead  ;  and  the  cause  shall  proceed 
according  to  the  due  course  of  law,  as  if  no  such  judgment  had  been  given. 
And  if  the  court,  upon  hearing  thereof,  shall  adjudge  for  the  first  demandant, 
then  the  said  first  judgment  shall  stand  confirmed,  and  be  good  against  all  per- 
sons whatsoever,  except  such  other  persons  as  shall  be  absent  or  disabled  as 
aforesaid  ;  and  the  person  or  persons  so  appealing  shall  be  awarded  thereupon 
to  pay  costs,  or  if  within  such  time  or  times  aforesaid,  the  tenants  or  persons 
concerned,  admitting  the  demandant's  title,  parts  and  purparts,  shall  show  to 
the  court  any  inequality  in  the  partition,  the  court  may  award  a  new  partition 
to  be  made  in  presence  of  all  parties  concerned,  (if  they  will  appear,)  notwith- 
standing the  return  and  filing  upon  record  the  former  ;  which  said  second  par- 
tition returned  and  filed  shall  be  good  and  firm  forever,  against  all  persons 
whatsoever,  except  as  before  excepted. 

2.  That  the  persons  making  such  partitions  shall  be  allowed  and  paid  a  rea- 
sonable charge  for  the  same.  And  in  caiMs  the  party  or  parties  applying  for 
such  writ  or  partition  shall  neglect  or  refuse  to  allow  and  pay  such  charge,  the 
same  shall,  upon  application,  be  settled  and  awarded  by  the  court. — Act  of 
1767;  Prin.  Dig.  541. 

That  from  and  immediately  after  the  passing  of  this  act,  that  whenever  a 
writ  of  partition  shall  be  granted  in  terms  of  the  before-recited  act,  it  shall  be 
directed  to  five  freeholders  of  the  county  where  such  writ  shall  issue,  and  the 
said  freeholders,  or  a  majority  of  them,  shall  have  full  power  to  perform  all 
the  duties  required  by  the  before-recited  act  in  cases  of  partition  ;  and  the  said 
freeholders,  or  a  majority  of  them,  shall  have  power  to  select  a  surveyor  to  aid 
them  in  the  discharge  of  their  duties,  and  the  said  freeholders  shall  be  subject 
to  the  same  rules,  regulations  and  restrictions,  as  are  prescribed  by  the  before- 
recited  acts  in  all  cases  of  partition ;  any  law  to  the  contrary  notwithstanding. — 
Act  of  1827  ;  Prin.  Dig.  542. 

Notice, 
STATE  OF  GEORGIA, )      To  Richard  Roe— Yon  are  hereby  notified,  that 
Houston  County.        ^  J  shall  apply  to  the  next  superior  courtj  to  be 
41 
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held  in  and  for  said  county,  on  the  fourth  Monday  in  Jipril  next,  for  a 
writ  of  partition  to  divide  lot  of  land  number  forty-nine,  in  the  te^ith 
district  of  said  county,  held  by  you  and  myself  in  joint -tenancy.  This 
^pril  1,  1846.  John  Doe. 

Personally  appeared  before  me,  John  Doe,  who  being  duly  sv/orn, 
deposeth  and  saith,  that  he  served  Richard  Roe,  personally,  with  an 
original  notice,  of  which  the  above  is  a  copy. 

Sworn  to  and  subscribed,     ^ 
before  me,  this  ^i?rin,  1846.  >  JOHN  DOE. 

James  Mack,  J.  P.  j 

Petition, 

STATE  OF  GEORGIA,  )  ^       ,       ,  ,  ,      ^  .       ^ 

Houston  County.       (  To  the  honorable  Superior  Court  of  said  county. 

The  petition  of  John  Doe  respectfully  showeth,  that  your  petitioner 
and  Richard  Roe  nve  joint-tenants  of  lot  of  land  number  forty -nine,  in 
the  tenth  district  of  said  county  containing  two  hundred  two  and  a  half 
acres,  agreeably  to  original  survey.  That  Richard  Roe,  as  one  of  the 
joint-tenants  of  said  premises,  is  now  in  full  and  undisturbed  possession 
thereof.  Your  petitioner  avers,  that  he,  as  joint -tenant  with  said  Rich- 
ard Roe,  of  said  lot  of  land,  is  entitled  to  one-half  of  said  lot  of  land, 
and  brings  into  court  his  title  deeds,  and  prays  their  examination  by 
the  court :  wherefore,  your  petitioner  prays  the  issuing  of  a  writ  of 
partition  for  the  division  of  said  lot  o/  la7id,  and  assigning  to  your  peti- 
tioner one-half  thereof ;  and  your  petitioner  avers,  that  notice  has  been 
given  in  conformity  to  law ;  and  your  petitioner,  as  in  duty  bound^ 
will  ever  pray,  &c.  Simon  Wake,  Pet^r^s  AtVy, 

Commission, 

STATE  OF  GEORGIA,  ^  To  James  Thomas,  William  West,  John  Ross,  Tim- 
Houston  County.        (      ^^^y  ^^^^  ^^d  Charles  Smith,  freeholders,  of 

)  said  county. 
Whereas,  John  Doe,  by  his  petition,  makes  known  to  us,  that  he, 
the  said  John  Doe  and  Richard  Roe,  a^re  joint-tenants  of  lot  of  land  num- 
ber forty -nine,  in  the  tenth  district  of  said  county,  containing,  agree- 
ably to  original  survey,  two  hundred  two  and  a  half  acres ;  the  said 
John  Doe  being,  as  appears  by  an  examination  of  his  title  deeds,  en- 
titled to  one-half  of  ssiid  lot  of  land.  And  whereas,  it  appears  that  no- 
tice has  been  given  to  the  parties  concerned,  of  said  application,  which 
appears  by  a  copy  notice  and  the  affidavit  of  said  John  Doe  :  you,  or  a 
majority  of  you,  are  therefore  authorised,  after  having  been  duly  sworn 
thereto,  and  having  appointed  a  surveyor,  if  necessary,  to  aid  in  the 
discharge  of  your  duties  ;  and  after  giving  the  notice  required'  by  law, 
to  enter  upon  said  lot  of  land  number  forty -nine,  in  the  tenth  district 
of  said  county,  and  proceed  to  make  a  just  and  equal  partition  and 
division  of  said  lot  of  land,  either  in  entire  tracts  or  parcels  as  you  shall 
judge  to  be  in  proportion  to  the  shares  claimed,  and  most  beneficial  to 
the  several  joint -tenants,  according  to  the  best  of  your  knowledge. 
And  after  having  made  such  partition,  as  aforesaid,  between  the  par- 
ties, you  are  to  make  return  thereof,  under  your  hands  and  seals,  into 
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the  clerk's  office  of  our  said  court,  within  three  months  after  the  date 
of  this  writ,  there  to  remain  of  record. 

Witness,  the  honorable  Edwin  M,  Clarkj  judge  of  said  court,  this 
.^pril  25,  1846.       -  James  HotDFAsx,  Clerk,  [L.  S.] 

Oath  of  Commissioners, 

You,  James  Thomas,  William  West,  John  Ross,  Timothy  Rush  and 
Charles  Smith,  do,  each  of  you,  swear  that  you  will  duly  and  impar- 
tially execute  the  writ  of  partition  to  you  directed,  from  the  honorable 
Superior  Court  of  said  county,  requiring  you  to  partition  lot  of  land 
number  forty -nine,  in  the  tenth  district  of  said  county,  between  John 
Doe  and  Richard  Roe,  joint-tenants  of  said  lot  of  land,  to  the  best  of 
your  skill  and  ability:  so, help  you  God. 

Notice  hy  Commissioners, 

STATE  OF  GEORGIA,  ^  To  Richard  Roe— You  are  hereby  notified,  that 
Houston  County.  ^  {^y  virtue  of  a  commission,  to  us  directed,  from 
the  honorable  superior  court  of  said  county,  directing  us  to  enter  upon 
lot  of  land  number  forty-nine,  in  the  tenth  district  of  said  county,  and 
make  partition  of  said  lot  of  land,  between  yourself  and  John  Doe,  as 
joint-tenants  of  said  lot  of  land,  we  shall  proceed,  on  the  tenth  day  of 
May  next,  to  execute  said  commission. 

Witness  our  hands  and  official  signatures,  this  April  25,  1846. 

James  Thomas, 

William  W^est, 

John  Ross,  V  Commissioners, 

Timothy  Rush, 

Charles  Smith. 

Return  of  Commissioners, 

STATE  OF  GEORGIA,  }  ,       ,  ,  .     ^  .       ^^  ^       . , 

Houston  County.       (   ^^  ^"^  honorable  Superior  Court  of  said  county. 

By  virtue  of  the  commission,  to  us  directed,  dated  the  twenty-fifth 
day  of  April,  last  past,  directing  and  requiring  us  to  enter  upon  lot  of 
land  number  forty -nine,  in  the  tenth  district  of  said  county,  and  make 
partition  of  said  lot  of  land,  between  John  Doe  and  Richard  Roe,  joint- 
tenants  of  said  lot  of  land :  after  having  been  sworn  to  the  faithful 
execution  of  said  commission,  and  having  given  the  parties  in  interest 
due  and  legal  notice  ;  and  having  employed  Samuel  R,  Webbs  as  sur- 
veyor, we  proceeded  on  the  tenth  day  of  May,  last  past,  to  make  par- 
tition of  said  lot  of  land  :  the  following  is  the  result  [here  insert  an 
accurate  and  full  description  of  the  partition,^  which  will  more  fully 
appear  from  the  annexed  plat  of  survey,  which  is  made  as  part  of  the 
return  of  the  undersigned  ;  two  days  were  employed  in  this  service. 
Given  under  our  hands  and  seals,  this  May  10,  1846. 
James  Thomas,  [L.  S.]    ] 
William  West,  [L.  S.]    | 
John  Ross,  [L.  S.]  [>  Commis^rs, 

Timothy  Rush,  [L.  S.]     | 
Charles  Smith,  [L.  S.]  J 
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Traverse  of  Return, 

October  term,  1846.  And  now,  at  this  term,  comes  Richard  Roe^ 
one  of  the  joint- tenants  J  by  his  attorney  William  Griffin^  and  says,  that 
the  return  of  the  commissioners  should  not  be  received  and  made  the 
judgment  of  the  court,  because  [here  insert  in  full  and  accurately ^  the 
grounds  of  objection  to  the  return  ;^  and  of  this  he  puts  himself  upon 
the  country,  &c.  William  Griffin,  AtVy  pro  R,  R. 

And  now  comes  John  Doe,  one  of  the  joint-tenants,  by  his  attorney 
Simon  Wake,  and  says,  that  said  return  is  just  and  equitable  ;  should 
be  made  the  judgment  of  the  court;  be  recorded,  and  be  binding  be- 
tween the  parties  ;  and  doth  the  like,  &c. 

Simon  Wake,  M^y  pro  J,  D, 

Oath  of  the  Jury, 

You  shall,  well  and  truly,  try  the  issue  formed  on  the  return  of  the 
commissioners,  and  a  true  verdict  give  according  to  evidence  :  so  help 
you  God. 

Verdict, 

We,  the  jury,  find  in  favor  of  the  return. 
i  Henry  Sapp,  Foreman, 

Judgment, 

Whereupon,  it  is  considered  by  the  court,  that  the  return  of  the 
commissioners  be  made  the  judgment  of  the  court ;  that  it  be  final  and 
conclusive  between  the  parties  concerned,  and  that  it  be  recorded.  It 
is  further  ordered,  that  the  sum  of  ten  dollars  be  allowed  and  paid 
to  each  commissioner,  and  the  sum  of  ten  dollars  to  the  surveyor  em- 
ployed, and  that  John  Doe  pay  the  sums  allowed  the  commissioners 
and  the  surveyor  ;  and  it  is  further  ordered,  that  a  writ  of  possession 
issue  in  favor  of  the  plaintiff,  for  the  premises  by  him  recovered,  and 
the  defendant  in  mercy  may,  &c.  Judgment  signed,  this  October  20, 
1846.  81MON  Wake,  Pet^r^s  Atfy. 

Note. — ^For  the  writ  of  possession,  see  titles  Dower  and  Jointure y  and  Forcible  Entry 
or  Detainer. 

1.  That  whenever  an  application  shall  be  made  to  any  of  the  superior  courts 
of  this  State  for  a  partition  of  lands  or  tenements,  held  in  joint  tenancy,  tenancy 
in  common  or  in  coparcenary,  and  either  of  the  parties  in  interest  shall,  by  his 
or  her  affidavit,  or  other  proof,  make  it  satisfactorily  appear  to  the  court,  that  a 
fair  and  equitable  division  of  said  lands  and  tenements  cannot  be  made,  by  metes 
and  bounds,  by  reason  of  improvements  made  on  said  lands  and  tenements,  or 
by  reason  of  the  said  lands  and  tenements  being  valuable  for  the  erection  of 
mills  or  machinery  of  any  kind,  or  by  reason  of  said  lands  being  valuable  for 
mining  purposes,  and  in  all  cases  where  it  shall  be  made  appear  to  the  court, 
that  the  value  of  the  entire  lands  and  tenements  will  be  depreciated  by  such 
division  as  aforesaid,  that  then  and  in  that  case  the  said  court  shall  order  a  sale 
of  the  said  lands  and  tenements,  on  such  just  and  equitable  terms  as  it  shall 
prescribe,  and  order  the  proceeds  to  be  divided  amongst  the  several  claimants 
rateably,  in  proportion  to  their  respective  interests,  after  deducting  the  expenses 
of  the  proceedings. 
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2.  That  in  all  cases  where  it  shall  be  necessary  to  make  a  sale  of  lands  or 
tenements,  to  effect  a  just  and  equitable  partition  thereof,  it  shall  be  the  duty 
of  the  court  to  appoint  three  discreet  and  proper  persons,  under  such  qualifica- 
tions as  it  may  prescribe,  to  make  sale  of  the  said  lands  and  tenements,  after 
an  advertisement  of  thirty  days  in  one  of  the  public  gazettes  on  the  first  Tues- 
day in  the  month,  at  the  court  house,  in  the  county  in  which  the  said  lands  or 
tenements  are  situate,  and  to  return  their  proceedings  to  the  next  following 
term  of  the  court. 

3.  That  upon  the  sale  of  the  said  lands  and  tenements  as  aforesaid,  the  said 
parties  in  interest  shall  make  a  title  to  the  purchaser,  and  in  case  of  failure  or 
refusal  on  the  part  of  them,  or  any  of  them,  the  said  persons  appointed  under 
the  authority  of  the  court  aforesaid,  or  any  two  of  them,  shall  execute  a  deed 
of  conveyance  to  the  said  lands  or  tenements  to  the  purchaser  or  purchasers, 
which  said  deed  of  conveyance  shall  be  as  valid  and  binding  in  law  and  equity, 
as  if  it  had  been  made  by  the  parties  themselves. — Act  of  1837  ;  pamp.  p.  181. 

1.  Once  in  every  ten  years  the  bounds  of  every  person's  land  shall  be  pro- 
cessioned or  gone  round,  and  the  land-marks  renewed  in  manner  following, 
that  is  to  say ;  it  shall  be  the  duty  of  every  captain  or  commanding  officer  in 
each  militia  company  district  throughout  this  State,  at  their  respective  Com- 
pany musters,  after  the  first  day  of  June  next,  to  hold  an  election  for  three 
persons,  who  shall  be  appointed  processioners  of  land  for  each  district ;  and 
all  and  every  person  in  this  State  are  hereby  required  to  procession  and  go 
round  their  respective  tracts  of  land,  in  manner  and  form  as  is  hereafter  pointed 
out  by  this  act,  that  is  to  say,  whenever  two  persons'  lines  join,  they  are 
directed  and  required  to  meet  and  chop  or  plainly  mark  the  same,  with  one  or 
more  persons  disinterested,  to  see  that  they  do  not  disagree  respecting  the  land- 
marks, and  make  new  line-trees ;  but  whenever  a  dispute  shall  arise  about 
such  line,  the  commissioners  or  processioners  appointed  as  aforesaid,  shall  come 
forward  with  the  county  surveyor,  to  assist  in  ascertaining  and  determining  the 
true  line  between  the  parties,  and  mark  out  the  same,  each  commissioner  re- 
ceiving for  such  service  one  dollar  per  day,  and  the  surveyor  two  dollars  per 
day,  which  shall  be  paid  equally  by  the  parties  disagreeing  as  aforesaid ;  and 
where  one  of  the  parties  concerned,  or  his  agent  or  representative,  after  being 
duly  summoned  sixty  days  before  the  day  for  processioning  the  same,  shall  fail 
or  refuse  to  attend,  it  shall  and  may  be  lawful  for  the  other  party  to  call  on 
the  processioners,  who  shall  then  proceed  to  mark  out  the  line,  at  the  expense 
of  the  party  refusing  or  failing  to  attend  as  aforesaid. 

2.  All  lands  throughout  this  State  shall  be  processioned,  or  gone  round,  in 
manner  and  form  as  pointed  out  by  this  act,  in  twelve  months  from  and  after 
the  first  day  of  June  next,  under  the  penalty  of  one  hundred  dollars  for  the 
omission  or  refusal  of  every  person  or  persons  so  refusing,  one  half  to  go  to 
the  informer,  and  the  other  to  county  uses,  to  be  recovered  by  bill,  plaint,  or 
information,  in  any  court  having  cognizance  thereof — Act  of  1798  ;  Frin, 
Dig,  543. 

Note. — Major  Prince  makes  the  following  remark,  in  relation  to  the  above  statute  :  "  It 
13  much  to  be  regretted  that  these  excellent  acts  are  defeated  of  their  salutary  operation, 
from  the  general  failure  to  hold  such  elections."  As  these  statutes,  however  valuable,  are 
rendered  completely  inoperative,  for  the  reason  assigned  by  Major  Prince,  the  Compiler 
has  declined  making  forms  under  them.  This,  perhaps,  may  suggest  the  propriety  of  so 
altering  the  statutes  that  their  provisions  may  become  available  :  if  the  duty  of  appointing 
processioners  were  devolved  upon  the  justices  of  the  peace,  perhaps  the  difficulty  would 
be  obviated. 

1.  The  time  allowed  for  processioning  lands  [by  the  foregoing  act]  shall  be, 
and  the  same  is  hereby  extended  to  the  first  day  of  July,  in  the  year  of  our 
Lord  1800 ;  and  any  person  failing  to  procession,  and  new  mark  the  tree- 
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lines  of  their  land,  in  manner  therein  pointed  out,  shall  b^  subject  to  the 
fines  and  penalties  therein  mentioned. 

2.  Whenever  any  person  intends  to  procession  his  lands,  which  adjoin  lands 
belonging  to  any  other  person  or  persons,  who  may  reside  in  the  county  in 
which  the  lands  lie,  then,  and  in  that  case,  written  notice  shall  be  given  to 
such  person  or  persons  at  least  ten  days  before,  that  he  will,  on  a  day  specified 
in  the  notice,  proceed  to  procession  the  lands  adjoining  such  person ;  and  if 
the  person  so  notified  shall  fail  to  attend  at  the  time  appointed,  then  the  oppo- 
site party  may,  in  presence  of  any  two  or  more  of  the  neighbors,  or  inhabitants 
contiguous  to  the  land,  go  round  and  new  mark  his  tree-lines,  which  shall  be 
considered  on  his  part  as  fully  complying  with  the  before-recited  act. 

3.  Whenever  any  persons  own  lands  in  this  State,  adjoining  land  of  another 
who  resides  out  of  the  county,  in  which  the  lands  may  be  intended  to  be  pro- 
cessioned, then,  and  in  such  case,  notice  shall  be  given  by  advertisement  in 
one  of  the  public  gazettes  of  this  State,  th^t  he  will,  on  a  day  therein  men- 
tioned, proceed  to  procession  his  own  lands  as  hereinbefore  directed,  which 
shall  be  published  at  least  six  months  previous  to  the  time  appointed  for  pro- 
cessioning the  lands,  and  the  expense  of  advertising  shall  be  paid  by  the  owner 
or.owners  of  the  land  intended  to  be  notified. 

4.  Any  person  or  persons  may,  as  agent  or  attorney  for  the  owner  of  any 
lands  to  be  processioned,  on  producing  a  plat  or  plats,  and  grant  or  grants 
thereof,  proceed  to  procession  the  same  for  and  in  behalf  of  the  proprietors,  in 
like  manner  as  if  they  were  themselves  present,  and  had  done  the  same. 

5.  Whenever  the  lines  of  lands  are  disputed,  and  are  re-surveyed  as  directed 
by  the  before-recited  act,  that  then  and  in  every  such  case,  a  plat  of  such  lands 
be  made  out  by  the  county  surveyor,  or  his  legal  deputy,  and  certified  by  him 
and  the  processioners  of  the  district,  and  shall  be  by  said  surveyor  recorded  in 
Lis  office.  Provided,  that  nothing  in  this  act  contained  shall  extend,  or  be 
construed  to  extend,  to  affect  the  tracts  of  land  sold  under  the  confiscation  act, 
where  the  plats  shall  not  appear  of  record  in  the  surveyor-general's  office,  so 
as  to  give  a  preference  of  title  for  want  of  processioning.  And  provided 
also,  that  where  plats  for  lands,  granted  or  surveyed  for  any  person  or  persons, 
prior  to  the  fourth  day  of  July,  1776,  shall  not  appear  of  record  in  the  sur- 
veyor-general's office,  and  the  loss  of  the  original  plat  shall  be  satisfactorily 
proven  to  the  processioners  by  the  person  holding  or  claiming  any  tract  or  tracts 
of  land  as  aforesaid,  the  said  processioners  shall  proceed  to  procession  from  the 
best  evidence  in  their  pov/er  to  obtain. 

6.  The  returns  of  the  electors  of  all  processioners  heretofore  or  hereafter  to 
be  made,  shall  be  deposited  on  record  in  the  clerk's  office  of  the  superior  court 
in  the  county  wherein  they  shall  or  may  be  so  appointed  ;  and  where  any 
vacancy  shall  happen  in  the  appointment  of  processioners,  either  by  death, 
resignation,  removal  out  of  the  districts,  or  otherwise,  such  vacancy  shall  be 
filled  in  manner  pointed  out  by  the  said  recited  act,  and  return  thereof  made 
as  hereinbefore  directed. — Act  of  1799  ;  Prin.  Dig.  543. 

. iaw(^  comprehends  all  things  of  a  permanent,  substantial  nature;  being  a 
word  of  a  very  extensive  signification,  as  will  presently  appear  more  at  large. 
—2  Blac.  Com.  17. 

Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent  objects ; 
all  which  may  be  comprehended  under  the  general  denomination  of  land  only. 
For  land,  says  Sir  Edward  Coke,  comprehendeth  in  its  legal  signification  any 
ground,  soil,  or  earth  whatsoever  ;  as  arable,  meadows,  pastures,  woods,  moors, 
waters,  marshes, furzes,  and  heath.  It  legally  includeth  also  all  castles,  houses, 
and  other  buildings  ;  for  they  consist,  saith  he,  of  two  things :  land,  which  is 
the  foundation,  and  structure  thereupon ;  so  that  if  I  convey  the  land  or  ground, 
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the  structure  or  building  passeth  therewith.  It  is  observable  that  water  is  here 
mentioned  as  a  species  of  land,  which  may  seem  a  kind  of  solecism  ;  but  such 
is  the  language  of  the  law  :  and  therefore  I  cannot  bring  an  action  to  recover 
possession  of  a  pool  or  other  piece  of  water  by  the  name  of  water  only  ;  either 
by  calculating  its  capacity,  as,  for  so  many  cubical  yards ;  or  by  superficial 
measure,  for  twenty  acres  of  water;  or  by  general  description,  as  for  a  pond, 
a  water-course,  or  a  rivulet :  but  I  must  bring  my  action  for  the  land  that  lies 
at  the  bottom,  and  must  call  it  twenty  acres  of  land  covered  with  water.  For 
water  is  a  movable  wandering  thing,  and  must  of  necessity  continue  common 
by  the  law  of  nature  ;  so  that  I  can  only  have  a  temporary,  transient,  usufruc- 
tuary property  therein :  wherefore,  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land,  which  that  water 
covers,  is  permanent,  fixed,  and  immovable  ;  and  therefore  in  this  I  may  have 
a  certain  substantial  property,  of  which  the  law  will  take  notice,  and  not  of 
the  other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite  extent,  upwards  as 
well  as  downwards.  Ciijus  est  solum^  ejus  usque  ad  cailum^  is  the  maxim  of 
the  law  upwards ;  therefore  no  man  may  erect  any  building,  or  the  like,  to 
overhang  another's  land  ;  and  downwards,  whatever  is  in  a  direct  line,  between 
the  surface  of  any  land  and  the  centre  of  the  earth,  belongs  to  the  owner  of  the 
surface  ;  as  is  every  day's  experience  in  the  mining  countries.  So  that  the 
word  "  land  "  includes  not  only  the  face  of  the  earth,  but  everything  under  it, 
or  over  it.  And  therefore,  if  a  man  grants  all  his  lands,  he  grants  thereby  all 
his  mines  of  metals  and  other  fossils,  his  woods,  his  waters,  and  his  houses,  as 
well  as  his  fields  and  meadows.  Not  but  that  the  particular  names  of  the 
things  are  equally  sufficient  to  pass  them,  except  in  the  instance  of  water  ;  by 
a  grant  of  which  nothing  passes  but  a  right  of  fishing:  but  the  capital  distinc- 
tion is  this,  that  by  the  name  of  a  castle,  messuage,  toft,  croft,  or  the  like, 
nothing  else  will  pass,  except  what  falls  with  the  utmost  propriety  under  the 
term  made  use  of;  but  by  the  name  of  land,  which  is  nomen  g enter alissimum^ 
everything  terrestrial  will  pass. — 2  Blac.  Com.  19. 

1.  Where  any  stream  or  water-course  is  the  boundary  line  of  any  tract  or 
parcel  of  land,  and  shall  or  may  have  changed  its  route,  or  formed  its  bed  or 
channel  through  any  tract  or  tracts  of  land,  or  be  changed  or  altered  by  nature 
or  art,  so  as  to  leave  a  part  or  the  whole  of  any  tract  or  tracts  of  land  on  the 
opposite  side  from  that  to  which  it  was  at  the  time  of  survey,  then  and  in  that 
case  it  shall  be  lawful  for  the  proper  owner  of  said  land,  either  by  himself  or 
agent,  to  call  upon  the  county  surveyor  or  his  deputy  of  the  county  in  which  the 
land  lay  prior  to  such  change,  who  is  hereby  authorised  and  required  to  make 
an  accurate  survey  of  each  part  of  a  tract  so  cut  off,  separately,  including  the 
bed  that  such  water-course  formerly  occupied,  and  make  out  a  plat  of  the  same, 
plainly  designating  the  land  to  which  it  was  formerly  attached,  and  record  the 
same  in  the  county  surveyor's  office  of  the  county  in  which  the  land  originally 
lay,  which  said  plat,  when  recorded  and  certified  by  the  county  surveyor  as 
aforesaid,  shall  be  received  as  evidence  of  title  in  any  court  of  record  in  this 
State  having  competent  jurisdiction. 

2.  The  surveyor,  when  called  on  to  perform  any  such  survey,  shall  be  en- 
titled to  receive  from  the  person  for  whom  the  land  was  so  surveyed,  the  same 
fees  as  are  allowed  in  the  fee  bill  now  in  force. — Act  of  1818  ;  Friii.  Dig.  544. 


1.  When  an  acre  of  land  containeth  ten  perches  in  length,  then  it  shall  be 
in  breadth  sixteen  perches. 

2.  When  it  containeth  eleven  perches  in  length,  then  it  shall  be  in  breadth 
fourteen  and  an  half  perches,  and  nine  inches. 
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3.  When  it  is  twelve  perches  in  length,  then  it  shall  be  in  breadth  thirteen 
perches,  five  feet  and  six  inches. 

4.  When  it  is  thirteen  perches  in  length,  then  it  shall  be  in  breadth  thirteen 
perches,  five  feet,  and  almost  an  inch. 

5.  When  it  is  fourteen  perches  in  length,  then  it  shall  be  in  breadth  eleven 
perches,  seven  feet,  and  almost  an  inch. 

6.  When  it  is  fifteen  perches  in  length,  then  it  shall  be  in  breadth  ten  perches 
and  eleven  feet. 

7.  When  it  is  sixteen  perches  in  length,  then  it  shall  be  in  breadth  ten  perches. 

8.  When  it  is  seventeen  perches  in  length,  then  it  shall  be  in  breadth  nine 
perches,  six  feet  and  nine  inches,  and  almost  half  an  inch. 

9.  When  it  is  eighteen  perches  in  length,  then  it  shall  be  in  breadth  eight 
perches,  fourteen  feet  and  eight  inches.. 

10.  When  it  is  nineteen  perches  in  length,  then  it  shall  be  in  breadth  eight 
perches,  six  feet  and  eleven  inches  and  an  half. 

11.  When  it  is  twenty  perches  in  length,  then  it  shall  be  in  breadth  eight 
perches. 

12.  When  it  is  twenty-one  perches  in  length,  then  it  shall  be  in  breadth 
seven  perches,  ten  feet,  two  inches  and  three  quarters  of  an  inch. 

13.  When  it  is  twenty-two  perches  in  length,  then  it  shall  be  in  breadth 
seven  perches,  four  feet,  and  six  inches. 

14.  When  it  is  twenty-three  perches  in  length,  then  it  shall  be  in  breadth 
six  perches,  fifteen  feet  and  four  inches. 

15.  When  it  is  twenty-four  perches  in  length,  then  it  shall  be  in  breadth  six 
perches,  ten  feet  and  nine  inches. 

16.  When  it  is  twenty-live  perches  in  length,  then  it  shall  be  in  breadth  six 
perches,  six  feet,  and  almost  two  inches. 

17.  When  it  is  twenty-six  perches  in  length,  then  it  shall  be  in  breadth  six 
perches,  two  feet  and  six  inches. 

18.  When  it  is  twenty-seven  perches  in  length,  then  it  shall  be  in  breadth 
five  perches,  fifteen  feet  and  four  inches. 

19.  When  it  is  twenty-eight  perches  in  length,  then  it  shall  be  in  breadth 
five  perches,  eleven  feet,  and  nine  inches  and  an  half. 

20.  When  it  is  twenty -nine  perches  in  length,  then  it  shall  be  in  breadth 
five  perches,  eight  feet  and  six  inches. 

21.  When  it  is  thirty  perches  in  length,  then  it  shall  be  in  breadth  five 
perches,  five  feet  and  six  inches. 

22.  When  it  is  thirty-one  perches  in  length,  then  it  shall  be  in  breadth  five 
perches,  two  feet  and  eight  inches. 

23.  When  it  is  thirty-two  perches  in  length,  then  it  shall  be  in  breadth  five 
perches. 

24.  When  it  is  thirty-three  perches  in  length,  then  it  shall  be  in  breadth  four 
perches  and  fourteen  feet. 

25.  When  it  is  thirty-four  perches  in  length,  then  it  shall  be  in  breadth  four 
perches,  eleven  feet  and  eight  inches. 

26.  When  it  is  thirty-five  perches  in  length,  then  it  shall  be  in  breadth  four 
perches,  nine  feet,  six  inches  and  an  half. 

27.  When  it  is  thirty-six  perches  in  length,  then  it  shall  be  in  breadth  four 
perches,  seven  feet  and  four  inches. 

28.  When  it  is  thirty-seven  perches  in  length,  then  it  shall  be  in  breadth 
four  perches,  five  feet  and  four  inches. 

29.  When  it  is  thirty-eight  perches  in  length,  then  it  shall  be  in  breadth  four 
perches,  three  feet  and  six  inches. 

30.  When  it  is  thirty-nine  perches  in  length,  then  it  shall  be  in  breadth  four 
perches,  and  nine  inches  and  an  half. 


LAND-PARTITIONING    AND    PROCESSIONING.  649 

31.  When  it  is  forty  perches  in  length,  then  it  shall  be  in  breadth  four 
perches. 

32.  When  it  is  forty-one  perches  in  length,  then  it  shall  be  in  breadth  three 
perches,  fourteen  feet  and  ten  inches. 

33.  When  it  is  forty-two  perches  in  length,  then  it  shall  be  in  breadth  three 
perches,  thirteen  feet  and  four  inches. 

34.  When  it  is  forty-three  perches  in  length,  then  it  shall  be  in  breadth  three 
perches,  eleven  feet  and  eleven  inches. 

35.  When  it  is  forty-four  perches  in  length,  then  it  shall  be  in  breadth  three 
perches,  ten  feet  and  six  inches. 

36.  When  it  is  forty-five  perches  in  length,  then  it  shall  be  in  breadth  three 
perches,  nine  feet  and  two  inches. —  Sch.  Dig.  116. 


Action  of  Ejectment. 

The  action  of  ejectment  is  a  fictitious  mode  of  legal  proceeding,  by  which 
possessory  titles  to  corporeal  hereditaments  and  titles  may  be  tried,  and  posses- 
sion obtained,  without  the  process  of  a  real  action. —  Til.  Adams  on  Eject.  1.   . 

A  WRIT,  then,  of  Ejectione  FirmcBj  or  action  of  Trespass  in  Ejectment.,  lieth 
where  land  or  tenements  are  let  for  a  term  of  years,  and  afterwards  the  lessor, 
reversioner,  remainder-man,  or  any  stranger  doth  eject  or  oust  the  lessee  of  his 
term.  In  this  case  he  shall  have  his  writ  of  Ejection,  to  call  the  defendant  to 
answer  for  entering  on  the  lands  so  demised  to  the  plaintiff" for  a  term  that  is  not 
yet  expired,  and  ejecting  him.  And  by  this  writ  the  plaintiff*  shall  recover 
back  his  term,  or  the  remainder  of  it,  with  damages. — 3  JBlac.  Com.  199. 

1.  It  shall  be  lawful  for  all  plaintiff's  in  ejectment  to  add  a  count  or  counts 
in  their  writ  of  ejectment,  and  to  submit  evidence  to  the  jury,  and  recover  by 
way  of  damages  all  such  sum  or  sunps  of  money  to  which  they  may  be  entitled, 
by  way  of  mesne  profits,  together  with  the  premises  in  dispute. 

2.  It  shall  be  the  duty  of  the  several  clerks  of  the  superior  courts  to  incor- 
porate in  the  execution  of  habere  facias  possessionem  a  clause  directing  the 
sheriff"  to  collect  all  such  sums  of  money  as  by  the  finding  of  the  jury  shall  have 
been  awarded  to  the  plaintiff"  in  ejectment  as  mesne  profits. 

3.  No  plaintiff"  or  plaintiffs  in  ejectment,  in  cases  which  may  hereafter  be 
instituted,  shall  be  permitted  to  have  and  maintain  a  separate  action  in  their  ^ 
behalf  for  mesne  profits  which  have  accrued,  or  may  accrue,  to  him  or  them 
from  the  premises  in  dispute. 

4.  In  case  an  action  of  ejectment  be  brought  by  the  defendant  in  the  first 
action  of  ejectment  for  the  premises  recovered  of  him,  and  a  verdict  obtained 
in  his  favor,  it  shall  be  lawful  for  him  to  institute  an  action  on  the  case  for  such 
damages  as  may  have  been  collected  from  him  as  mesne  profits  in  the  first 
action,  and  under  such  action  it  shall  be  lawful  for  him  to  give  in  evidence  the 
verdict  obtained  by  him  in  the  second  action,  which  shall  be  deemed  and  taken 
to  prevent  the  judgment  obtained  in  the  first  action  as  operating  an  estoppel. — 
Act  of  1834  ;  Prin.  Dig.  473. 

The  Writ. 

STATE  OF  GEORGIA,  J 

Houston  County.       \    To  the  honorable  Superior  Court  of  said  county. 

The  Petition  oi  John  Doe  respectfully  showeth  tffat  he  has  sustained 
damage  of  Richard  Roe,  of  said  county,  the  sum  of  Jive  thousand  dollars  ; 
for  that  the  said  Richard  Roe,  heretofore,  to  wit,  on  the  first  day  of 
January,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty,  with 
force   and   arms,  &c.,  entered  into  a  certain  lot  of  land,  with  its 
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appurtenances,  to  wit :  numher  forty-nine  in  the  tenth  district  of  said 
county,  containing  two  hundred  two  and  a  half  acres,  more  or  less, 
agreeably  to  original  survey,  one  hundred  acres  of  which  are  well 
improved,  which  Charles  Smith  had  demised  to  your  petitioner,  for  a 
term  which  is  not  yet  expired,  and  ejected  him  from  his  smd  jf^arm  ; 
and  other  wrongs  and  injuries,  to  Petitioner,  then  and  there  did,  to 
the  great  damage  of  Petitioner,  and  against  the  peace  and  dignity  of 
said  State.  And  thereupon.  Petitioner,  by  Simon  Wake,  his  attorney, 
complains,  that  whereas  the  said  Charles  Smith,  on  the  said^r^^  day 
of  January,  in  the  year  of  our  Lord,  eighteen  hundred  emd  forty,  had 
demised  the  said  lot  of  land,  with  the  appurtenances,  to  Petitioner, 
to  have  and  to  hold  the  same  to  Petitioner,  and  his  assigns,  from  the 
said  first  day  of  January,  in  the  year  of  our  Lord,  eighteen  hundred 
diXidi  forty,  then  last  past,  for  and  during,  and  unto  the  full  end  and 
term  of  ten  years,  from  thence  next  ensuing,  and  fully  to  be  completed 
and  ended  :  By  virtue  of  which  said  (fem/^e.  Petitioner  entered  into  the 
said  lot  of  land,  with  the  appurtenances,  and  became,  and  was  thereof 
possessed,  for  the  said  term  so  to  him  thereof  granted  :  And  Petitioner 
being  so  thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit : 
on  the  first  day  oi  January,  in  the  year  of  our  Lord,  eighteen  hundred 
Siiid  forty -five,  with  force  and  arms,  &c.,  entered  into  the  said  lot  of 
land,  with  the  appurtenances,  which  the  said  Charles  Smith  had 
demised  to  Petitioner,  in  manner,  and  for  the  term  aforesaid,  which 
is  not  yet  expired,  and  ejected  Petitioner  from  his  saidyarm,  and  other 
wrongs  and  injuries  to  Petitioner,  then  and  there  did,  to  the  great 
damage  of  Petitioner,  and  against  the  peace  of  said  State  ;  wherefore 
Petitioner  saith,  that  he  is  injured  and  hath  sustained  damage  to  the 
value  of  four  thousand  dollars.* 

And  Petitioner  avers,  that  he  hath  sustained  other  and  further 
damage  of  said  Richard  Roe,  to  the  amount  of  one  thousand  dollars  ; 
for  that  the  said  Richard  Roe  heretofore,  to  wit :  on  the  first  day  of 
January,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty-one, 
with  force  and  arms,  &c.,  broke  and  entered  into  lot  of  land  number 
forty-nine,  with  its  appurtenances,  in  the  tenth  district  of  said  county, 
containing  two  hundred,  two  a7id  a  half  acres,  agreeably  to  original 
survey,  one  hundred  acres  of  which  are  well  improved,  and  ejected  and 
expelled,  put  out  and  amoved  Petitioner  from  his  possession  and  occu- 
pancy thereof,  and  kept  and  continued  Petitioner  so  expelled  and 
amoved,  for  a  long  space  of  time,  to  wit :  from  the  said  first  day  of 
January,  in  the  year  of  our  Lord,  eighteen  hundred  and  forty-one,  until 
and  upon  the^r^^  day  of  January,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty-five,  and  during  that  time,  took  and  had,  and 
received  to  the  use  of  him,  the  said  Richard  Roe,  all  the  issues  and 
profits  of  the  said  lot  of  land,  with  its  appurtenances,  being  of  great 
yearly  value,  to  wit :  of  the  yearly  value  of  one  hundred  dollars. 
Whereby  Petitioner,  during  all  the  time  aforesaid,  not  only  lost  the 

*  Note. — The  pleader  will  perceive  that  there  is  but  one  Demise  laid  in  the  Writ : 
where  there  are  more  Conveyances  than  one,  a  separate  and  independent  Demise  must  be 
laid  upon  each  Conveyance.  Where  it  is  necessary  to  have  more  than  one  Demise  in  the 
Writ,  commence  the  second,  third,  &c.,  thus :  "  And  whereas,  also,  the  said  Richard  Roe, 
on  the  day  and  year  first  aforesaid,  with  force  and  arms,  &c.,  entered  into  another  lot  of 
land,  with  its  appurtenances,  to  wit :"  &c. 
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issues  and  profits  of  the  said  lot  of  land^  with  its  appurtenances,  but 
was  deprived  of  the  use  and  means  of  cultivating  the  same,  and  was 
forced  and  obliged  to  and  did  necessarily  lay  out  and  expend  divers 
large  sums  of  money,  amounting  in  the  whole  to  a  larg-e  sum  of  money, 
to  wit :  the  sum  of  five  hundred  dollars,  in  and  about  the  recovering  of 
the  possession  of  the  said  lot  ofland^  with  its  appurtenances,  aforesaid. 
And  other  wrongs  to  Petitioner,  then  and  there  did,  against  the  peace 
of  said  State,  and  to  the  damage  of  Petitioner  one  thousand  dollars  ; 
and  therefore  he  brings  his  suit  and  prays  process  may  issue,  requiring 
the  said  Richard  Roe,  personally,  or  by  attorney,  to  be  and  appear  at 
the  Superior  Court,  to  be  held  in  and  for  said  county,  on  the  fourth 
Monday  in  April  next,  then  and  there,  to  answer  Petitioner  in  an 
action  of  Trespass  and  Ejectment  and  for  Mesne  Profits.  And 
Petitioner,  &c.  Simon  Wake,  PeVr^s  Atfy, 

Notice  to  appear. 

Perry,  March  1,  1845. 

Mr.  James  Johnson — I  am  informed  that  you  are  in  possession  of, 
or  claim  title  to,  the  premises  in  this  Writ  of  Trespass  and  Ejectment 
and  for  Mesne  Profits  mentioned,  or  some  part  thereof:  and  I  being 
sued  in  this  action  as  a  casual  ejector  only,  and  having  no  claim  or  title 
to  the  same,  do  advise  you  to  appear  at  the  next  term  of  the  Superior 
Court  to  be  held  in  and  for  the  county  of  Houston,  on  the  fourth  Mon- 
day in  Jlpril  ensuing,  by  some  attorney  of  said  Court,  then  and  there, 
by  Rule  of  the  same  Court,  to  cause  yourself  to  be  made  defendant  in 
my  stead  ;  otherwise  I  shall  suffer  judgment  therein  to  be  entered 
against  me  by  default,  and  you  will  be  turned  out  of  possession. 

Yours,  &c.,  Richard  Roe. 

Consent  Rule, 

JOHN  DOE  "I 

On  the  demise  of  Smith,  for  lot  of  land  num-  i 

her  forty-nine  with  its  appurtenances.        Trespass   and   Eiectment,  and   for 

in  the  tenth  district  oi  Houston,  >       nr  -r*      ^ . 

vs.  I      Mesne  Profits. 

RICHARD  ROE, 
Casual  ejector.  J 

It  is  ordered,  by  the  consent  of  the  attorneys  for  both  parties,  that 
James  Johnson  be  made  defendant  in  the  stead  of  the  now  defendant 
Roe,  and  do  forthwith  appear  at  the  suit  of  the  plaintiff,  and  forthwith 
plead  thereunto  not  guilty ;  and  upon  the  trial  of  the  Issue,  confess 
lease,  entry  and  ouster,  and  insist  upon  the  title  only ;  otherwise  let 
judgment  be  entered  for  the  plaintiff  against  the  now  defendant  Roe, 
by  default :  and  if,  upon  the  trial  of  the  said  Issue,  the  said  James  John- 
son shall  not  confess  lease,  entry  and  ouster,  whereby  the  plaintiff  shall 
not  be  able  further  to  prosecute  his  writ  against  the  said  James  Johnson, 
then  no  costs. shall  be  allowed  for  not  further  prosecuting  the  same,  but 
the  said  James  Johnson  shall  pay  costs  to  the  plaintiff,  in  that  case  to 
be  taxed.  And  it  is  further  ordered,  that  if  upon  the  trial  of  the  said 
Issue  a  verdict  shall  be  given  for  the  said  James  Johnson,  or  it  shall 
happen  that  the  plaintiff  shall  not  further  prosecute  by  said  writ  for 
any  other  cause  than  for  not  confessing  lease,  entry  and  ouster,  then 
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vs. 

JOHN  DOE, 
On  the  demise  of  Smith 


652  LAND-PARTITIONING    AND    PROCESSIONING. 

the  lessor  of  the  plaintiff  shall  pay  to  the  said  James  Johnson  costs,  in 
that  case  to  be  adjudged. 

Simon  Wake,  PPff's  AWy. 

Lewis  Small,  DefH^s  AWy, 

Plea  of  Not  Guilty, 

JAMES  JOHNSON     1 

Defendant,  I  Ajpril  term,  &C. 

I  Trespass  and  Ejectment,  and  for  Mesne  Profits. 

And  the  said  James  Johnson^  by  Lewis  Small  his  attorney,  comes  and 
defends  the  force  and  injmy,  when,  &c.,  and  says  that  he  is  not  guilty 
of  the  supposed  Trespass  and  Ejectment  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  John  Doe  hath  above  thereof  complained 
against  him  ;  and  of  this  he,  the  said  James  Johnson^  puts  himself  upon 
the  country,  &c.  Lewis  Small,  DefVs  AWy. 

Verdict, 

We,  the  jury,  find  in  favor  of  the  Plaintiff  the  premises  in  dispute  ; 
we  farther  find  the  sum  of  Jive  hundred  dollars,  for  Mesne  Profits  and 
costs  of  suit.  Samuel  Black,  Foreman, 

Judgment, 

Whereupon,  it  is  considered,  by  the  court,  that  the  plaintiff  do  re- 
cover against  the  defendant,  lot  of  land  numhei'  forty-nine y  in  the  tenth 
district  of  said  county,  with  its  appurtenances,  and  that  a  Writ  of  Pos- 
session issue  therefor,  in  favor  of  the  plaintiff.  And  it  is  further  or- 
dered, that  the  plaintiff  do  recover  against  the  defendant  the  sum  of 
five  hundred  dollars,  for  Mesne  Profits,  and  the  further  sum  of  fifteen 
dollars  for  his  costs  ;  and  the  defendant  in  mercy  may,  &c.  Judgment 
signed  this  April  20,  1846. 

Simon  Wake,  PPfs  Atfy, 

Note. — For  the  Writ  of  possession  see  Dower  and  Jointure;  the  Clerk  must  insert  in 
the  Writ  of  Possession  a  clause  for  the  Mesne  Profits — see  4:th  section.  Act  of  1834. 


If  any  person  shall  knowingly,  maliciously,  or  fraudulently,  cut,  fell,  alter  or 
remove,  any  certain  boundary  tree,  or  other  allowed  land-mark,  to  the  wrong 
or  injury  of  his  neighbor  or  any  other  person,  such  person  so  offending  shall, 
on  conviction,  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  and 
imprisonment  in  the  common  jail  of  the  county  for  any  time  not  exceeding  one 
year. — Prin.  Dig.  652. 
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3.  There  shall  be  a  receiver  for  each  county  throughout  this  State,  and  the 
mode  of  taking  the  returns  shall  be  as  follows :  The  receiver  of  tax  returns 
in  each  county  shall  give  notice  to  each  captain's  district  within  the  county, 
by  advertising  in  the  most  public  place  of  each  district  the  day  and  place  ha 
will  attend  to  receive  the  returns  of  taxable  property  therefor,  and  which 
notice  shall  be  given  at  least  ten  days  previous  thereto  ;  such  receiver  shall 
likewise  attend  previous  to  making  his  return  of  defaulters  three  different  days 
in  each  district  for  that  purpose,  which  days  shall  not  be  within  seven  days  of 
each  other ;  and  the  commanding  officer  in  each  company  shall  give  to  the 
receiver  so  attending  a  list  of  inhabitants  liable  to  pay  taxes  within  his  district, 
on  oath  or  affirmation,  to  the  best  of  his  knowledge  and  information,  under 
the  penalty  of  thirty  dollars  in  case  of  failure,  to  be  recovered  before  any  justice 
of  the  peace  within  the  county,  one-half  to  the  person  suing  for  the  same, 
the  other  for  the  use  of  the  poor  of  such  county.  And  it  shall  be  the  duty  of 
the  receiver  of  returns  at  all  times  upon  personal  application  to  receive  the 
returns  not  given  in  at  the  time  and  place  specially  notified,  at  any  time  be- 
fore he  makes  a  digest  of  the  whole  returns ;  and  he  shall,  previous  to  enter- 
ing on  the  execution  of  his  duty,  take  and  subscribe  an  oath  or  affirmation,  in 
the  words  following,  to  wit :  "I,  A  B,  do  solemnly  swear  (or  affirm)  that  I 
will  truly  and  faithfully  perform  the  duties  of  receiver  of  returns  of  taxable 
property  in  the  county  to  which  I  am  appointed,  as  required  of  me  by  this 
act,  and  will  not  receive  any  return  but  on  oath  or  affirmation." 

4.  All  and  every  person  liable  to  pay  tax,  shall  give  in  a  list  of  his,  her, 
or  their  taxable  property,  as  well  as  a  list  of  every  person  or  persons  as  he, 
she  or  they  may  be   attorney  or  attorneys,  executor   or   executors,  adminis- 
trator or  administrators  for,  in  the  county  or  counties  wherein  such  person, 
agent,  attorney,  executor,  or  administrator  may  reside^  describing  as  near  as 
possible,  from  plats,  deeds  or  other  documents,  the  particular  situation  of  such 
land,  in  what  county,  what  particular  water  course  on,  and  what  land  it  ad- 
joins, for  whom  surveyed,  and  to  Whom  granted  ;  and  the  receiver  of  such 
returns  shall  make  a  general  digest,  and  return  the  whole  of  the  taxable  pro- 
perty received  as  aforesaid,  and  also  of  the  taxable  property  of  non-residents 
and  defaulters  within  his  county,  and  shall  transmit  three  copies,  one   to  the 
collector  of  the  county,  one  to  the  inferior  court,  and  one  to  the  comptroller- 
general,  and  that  the  said  receivers  of  tax  returns  do  deliver  the  aforesaid  three 
copies,  to  wit :  to  the  collector  and  clerk  of  the  inferior  court  on  or  before 
the  Ibth  day  of  July  next,  and  to  the  comptroller-general,  on  or  before  the 
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Isf  day  of  August  thereafter,  under  the  penalty  of  one  thousand  dollars  for 
each  oflence,  including  therein  his  own  taxable  property  ;  and  the  receivers 
shall  receive  five  per  centum  on  the  taxes  arising  from  all  property  returned  ; 
and  it  shall  be  his  duty  to  transmit  to  the  comptroller-general,  and  clerk  of  the 
inferior  court,  and  collector  of  taxes,  each  a  copy  of  such  digest.  And  that 
the  said  several  receivers  to  be  appointed  by  this  act,  shall  be  paid  by  the 
collectors  in  the  respective  counties,  the  sums  which  shall  become  due  them 
for  their  services,  as  allowed  by  this  act. 

5.  The  receivers  of  tax  returns  and  collectors  of  taxes  of  the  respective 
counties,  shall  be  responsible  to  the  executive  department,  and  be  amenable 
to  such  rules  in  conducting  the  duties  of  their  respective  offices,  as  the  ex- 
ecutive may  think  necessary  and  proper.  The  collectors  of  the  respective 
counties,  before  they  enter  on  the  duties  of  their  office,  shall  give  bond  with 
sufficient  securities,  as  follows :  For  the  county  of  Chatham,  in  the  sum  of 
$40,000  ;  for  the  county  of  Camden,  in  the  sum  of  $8,000  ;  for  the  county  of 
Glynn,  in  the  sum  of  $4,000  ;  for  the  county  of  Mcintosh,  in  the  sum  of 
$10,000;  Liberty,  $10,000;  Bryan,  $6,000;  Effingham,  $4,000;  Scriven, 
$4,000;  Burke,  $10,000;  Montgomery,  $4,000;  Washington,  $8,000; 
Warren,  $8,000;  Hancock,  $8,000;  Greene,  $8,000  ;  Richmond,  $15,000; 
Columbia,  $10,000;  Wilkes,  $15,000;  Oglethorpe,  $15,000;  Elbert, 
$10,000  ;  Franklin,  $8,000  ;  Jackson,  $8,000 ;  Bulloch,  $4,000 ;  Lincoln, 
$6,000;  Jefferson,  $6,000;  Tatnali,  $4,000;  Clarke,  $8,000;  and  shall 
also  take  and  subscribe  the   following  oath  or  affirmation,  to. wit:  "  I,  A  B, 

appointed  collector  of  tax  for  the  county  of ,  do  solemnly  swear,  that 

I  will  faithfully  discharge  the  dut}'^  required  of  me  b^i  law  :"  and  in  case  of 
death,  refusal,  or  neglect  of  any  collector  to  enter  into  such  bond,  or  take 
such  oath,  then  his  excellency  the  governor  is  hereby  authorised  and  required  to 
appoint  some  other  person  willing  to  accept  the  same,  on  the  qualification 
aforesaid,  who  shall  attend  in  each  district  of  the  county  to  receive  such  tax  ; 
and  shall  previously  give  at  least  ten  days'  notice  thereof,  and  shall  attend  at 
least  two  days  in  each  captain's  district ;  and  not  within  ten  days  of  each 
other  ;  and  if  he  shall  presume  to  execute  the  said  office,  without  the  quali- 
fication aforesaid,  he  shall  forfeit  double  the  sum  for  each  person's  tax  he 
shall  receive,  to  be  recovered  by  any  person  who  shall  inform  and  prose- 
cute for  the  same,  in  any  court  or  tribunal  having  cognizance  of  debts  to  that 
amount. 

6.  The  governor  for  the  time  being  shall  take  bond  and  security  of  the  col- 
lectors of  each  county  respectively,  in  conformity  to  this  act,  for  the  due 
performance  of  all  the  duties  required  of  them,  and  shall  transmit  a  dedimus 
to  the  justices  of  the  inferior  courts  of  the  several  counties,  or  any  two  of 
them,  to  receive  and  cause  to  be  executed  such  bond,  with  two  or  more  se- 
curities, to  be  approved  of  by  such  justices,  which  bond  shall  be  forthwith 
transmitted  by  them  to  the  executive  office. 

Collector's  Bond. 

STATE  OF  GEORGIA,  "^  Know  all  men  by  these  presents,  that  we, 
Houston  County.  ^  Dvuvy  W,  JYailoT^  as  principal,  and  Henry  Fields^ 
Samuel  Helton  and  George  M.  DacerSy  as  securities,  are  held  and  firmly 
bound  unto  his  excellency  George  W,  Crawford,  governor  and  com- 
mander-in-chief of  the  army  and  navy  of  said  State,  and  of  the  militia 
thereof,  in  the  full  sum  of  twelve  thousand  dollars,  to  be  paid  to  the 
said  George  W.  Crawford,  governor,  as  aforesaid,  and  his  successors  in 
oflftce,  for  which  payment,  well  and  truly  to  be  made  and  done,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  and  each  and 
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every  one  of  them,  jointly  and  severally,  firmly  by  these  presents : 
sealed  with  our  seals,  and  dated  this  May  1,  1846. 

Whereas,  the  above-bound  Brury  W,  JYailor  was,  on  the  fijst  day 
of  January y  in  the  year  of  our  Lord  eighteen  hundred  and  forty-six^ 
elected  tax  collector  of  the  county  of  Houston,  in  said  state  :  now,  the 
condition  of  the  above  obligation  is  such,  that  if  the  said  Brury  W, 
JYailor  shall,  well  and  truly,  do  and  perform  all  and  singular  the  du- 
ties required  of  him,  in  virtue  'of  his  said  office  of  tax  collector,  as  afore- 
said, according  to  law  and  the  trust  reposed  in  him,  then  the  above 
obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  \  DrURY  W.  NaILOR,  [L.  S.] 

£tn Xrr;.  t  f  henry  F.elos,  ^ec'^^.  [L.  S.J 

Asa  Boyle,  J.  I.  c.  i  Samuel  Helton,  SecHy.  [L.  S.J 

James  Skinner^  J.  L  C.     /  GeoRGE  M.   DacERS,  SecHy.    [L.  S.] 

Receiver  Tax  Return's  Bond, 

STATE  OF  GEORGIA,  ^  Know  all  men  by  these  presents,  that  we, 
Houston  Conniy.  ^  William  P.  Ryan,  as  principal,  and  Bavid  0. 
Wythe  and  John  Curry,  as  securities,  are  held  and  firmly  bound  unto 
his  excellency  George  W.  Crawford,  governor  and  commander-in-chief 
of  the  army  and  navy  of  said  State,  and  of  the  militia  thereof,  in  the 
full  sum  of  six  thousand  dollars,  to  be  paid  to  the  said  George  W.  Craw- 
ford, governor,  as  aforesaid,  and'  his  successors  in  office ;  for  which 
payment,  well  and  truly  to  be  done,  we  bind  ourselves,  our  heirs,  exe- 
cutors and  administrators,  and  each  and  every  one  of  them,  jointly  and 
severally,  firmly  by  these  presents  :  sealed  wnth  our  seals,  and  dated 
this  May  1,  1846. 

Whereas,  the  above-bound  William  P.  Ryan,  was  on  the  first  day 
of  January,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-six, 
elected  receiver  of  tax  returns  of  the  county  of  Houston,  in  said  State  ; 
now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
William  P.  Ryan  shall,  well  and  truly,  do  and  perform  all  and  singu- 
lar, the  duties  required  of  him,  in  virtue  of  his  said  office  as  receiver  of 
tax  returns,  as  aforesaid,  according  to  law  and  the  trust  reposed  in 
him,  then  the  above  obligation  to  be  void ;  otherwise,  to  remain  in  full 
force  and  virtue. 

H  Jl^pr'n'  '^^^^^  ^""^  r  )  William  P.  Ryan.   [L.  S.] 

delivered,  in  presence  of  f  i^  r\    ^tst  a     f.        rr      o  i 

Edwin  M.  Clark,  J.  I.  C.   >  iJAVID  V.   WyTHE,  becty.    [L.  S.J 

Asa  B,yk,  J.  I.  C  i  JoHN  CuRRY,  SecHy,    [L.  S.l 

James  Skinner^  J  I.  C       J  j  j      l  s 

8.  It  shall  not  hereafter  be  lawful  for  the  executive  department  of  govern- 
ment to  interfere  with,  or  in  any  manner  to  suspend  the  collection  of  taxes, 
debts,  or  dues  which  may  be  legally  demanded  by  the  comptroller  or  trea- 
surer for  the  use  of  the  State,  for  a  longer  period  than  till  the  meeting  of  the 
next  legislature  after  the  suspension  ;  to  which  he  shall  communicate  the  case 
in  which  the  suspension  was  had,  and  the  particulars  upon  which  it  was 
granted.— ilc^  of  1821  ;  Prin.  Big.  832. 

3.  The  comptroller  general  is  hereby  required  to  issue  executions  against 
all  defaulting  tax  collectors  and  their  securities  (if  any)  immediately  after  the 
tax  which  they  were  appointed  to  collect,  shall  have  become  due  ;  and  in  the 
event  of  the  death  of  the  collector,  or  either  of  them,  or  all  of  his  securities, 
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the  execution  shall  issue  against  the  survivors  and  the  legal  representatives  of 
the  deceased.— ^c;  of  1823  ;  IPnn.  Dig,  833. 

5.  All  tax  collectors  who  shall  fail  to  pay  over  the  tax  which  he  vras  ap- 
pointed to  collect,  immediately  after  it  becomes  due,  shall  pay  twenty  per 
cent,  per  annum  on  the  amount  thereof,  until  paid,  which  rate  of  interest  shall 
be  set  forth  in  the  face  of  the  execution  which  may  be  issued  against  him 
and  his  securities. — Act  o/*1823;  Prin.  Dig.  833. 

8.  If  any  tax  collector  elect  shall  procee'd  to  collect  the  tax  or  any  part 
thereof,  before  he  shall  have  given  bond  and  taken  the  oath  of  office,  he  shall 
be  liable  to  indictment,  and  upon  conviction  thereof,  fine  and  imprisonment  at 
the  discretion  of  the  court. — Act  of  1823  ;  Prin.  Dig.  833. 

7.  All  persons  whatsoever,  who  are  possessed  of  any  lands  granted  to,  or 
surveyed  for  them,  or  for  any  other  person  or  persons,  or  of  slaves,  either  in 
their  own  right  or  in  any  other  person  or  persons  whatsoever,  or  are  liable  to 
pay  any  tax  by  virtue  of  this  act,  shall,  on  or  before  the  first  day  of  May  next, 
render  a  particular  account  thereof,  on  oath  in  writing,  setting  forth  in  what 
county  such  lands  and  slaves  are,  to  the  best  of  his,  her,  or  their  knowledge, 
to  the  receiver  of  the  county  icherein  such  person  resides^  at  such  time  and 
place  as  the  receiver  of  the  county  shall  appoint  for  the  doing  thereof,  so  that 
the  same  be  done  on  or  before  the  first  day  of  May  aforesaid,  w^hich  oath  or 

affirmation  shall  be  in  the  words  following ;   viz :     "  I ,  do 

swear,  (or  affirm,  as  the  case  may  be,)  that  the  account  which  I  now  give  in 
is  a  just  and  true  account  of  all  the  taxable  property  which  I  was  possessed 
of,  held,  or  claimed,  on  the  first  day  of  January  last,  or  was  interested  in,  or 
entitled  unto,  either  in  my  own  right  or  the  right  of  any  other  person  or  per- 
sons whatsoever,  as  parent,  guardian,  executor,  administrator,  agent  or  trustee, 
or  in  any  other  manner  whatever,  according  to  the  best  of  my  knowledge,  in- 
formation, or  belief,  and  that  I  will  give  a  just  and  true  answer  to  all  lawful 
questions  that  may  be  asked  me  touching  the  same  ;  and  all  this  I  declare 
without  any  equivocation  or  mental  reservation  whatever  ;  so  help  me  God  :" 
which  said  oath  or  affirmation  the  receiver  of  the  tax  returns  for  the  several 
counties  are  hereby  authorised  and  required  respectively  to  administer  gratis. 

8.  If  any  person  or  persons  shall  neglect  or  refuse  to  give  in  a  return  of  his, 
her,  or  their  taxable  property,  or  shall  be  convicted  of  fraud,  or  making  a 
false  return  thereof,  he,  she,  or  they  shall  be  liable  to  pay  to  the  clerk  of  the 
inferior  court  of  the  county  a  fine  of  ten  dollars  for  every  hundred  dollars 
valuation  so  neglected  or  concealed,  one  half  whereof  for  the  use  of  the 
county,  under  the  direction  of  the  inferior  court,  and  the  other  half  for  the 
use  of  the  informer  or  informers,  to  be  recovered  in  any  court  having  cog- 
nizance of  the  same. 

9.  All  attorneys  or  trustees  of  or  for  any  person  or  persons,  living  without 
the  limits  of  this  State,  shall  make  true  returns  as  aforesaid,  within  the  district 
tvherein  such  trustee^  attorney^  or  agent  resides  ;  and  that  such  attorney  or  at- 
torneys, trustee  or  trustees,  shall  be  subject  and  liable  to  pay  the  tax  to  be- 
come due  by  this  act,  or  which  may  be  due  by  any  former  tax  law  or  laws, 
for  such  land  or  lands,  slave  or  slaves,  out  of  his,  her,  or  their  own  proper 
estate,  notwithstanding  such  attorney  or  attorneys,  trustee  or  trustees  may 
renounce  or  disclaim  acting  as  such  before  the  said  taxes  are  levied,  unless 
^uch  attorney  or  attorneys,  trustee  or  trustees,  shall  make  oath  before  the 
receiver  aforesaid,  that  he  or  they  hath  or  have  renounced  such  trust  or  at- 
torneyship before  the  payment  of  such  tax  became  due,  without  having  done 
it  with  a  design  to  avoid  the  payment  thereof:  Provided  always^  that  if  such 
attorney  or  attorneys,  trustee  or  trustees,  shall  within  one  year  next  after 
making  such  oath  again  become  attorney  or  attorneys,  trustee  or  trustees,  or 
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act  as  such,  he  or  they  shall  be  liable  to  pay  the  said  tax  as  herein  directed, 
anything  herein  contained  to  the  contrary  notwithstanding ;  and  for  levying 
whereof,  the  same  remedy  shall  be,  and  is  hereby  given  as  for  levying  the  tax 
to  become  due  by  virtue  of  this  act  on  the  proper  estate  or  estates  of  such 
attorney  or  attorneys,  trustee  or  trustees,  or  other  person  or  persons  acting 
as  such. 

10.  In  case  any  land  or  other  taxable  property,  shall  be  found  by  the  re- 
ceivers to  belong  to  any  person  or  persons  residing  without  the  limits  of  this 
State,  and  who  have  no  attorney  or  attorneys,  trustee  or  trustees,  legally  con- 
stituted in  this  State,  or  which  have  not  been  returned  to  any  receiver  appointed 
to  the  county  where  such  lands  are,  then,  and  in  such  case,  the  receivers  shall 
be,  and  they  are  hereby  authorised  and  required  to  charge  such  lands  and  other 
property  for  the  payment  of  the  tax  imposed  thereon,  and  also  for  all  taxes 
due  thereon  by  any  former  tax  act,  and  forthwith  once  in  every  month,  to  pub- 
lish and  give  notice  of  such  charge  or  assessment  in  the  gazette  ;  and  in  case 
of  non-payment  of  such  taxes  within  six  months,  the  said  lands  and  other 
property  shall  be  liable  thereafter  to  double  tax,  and  to  be  proceeded  against 
by  attachment,  in  a  summary  way,  by  the  collector,  in  the  manner  of  distress 
and  sale,  and  to  make  titles  to  the  person  or  persons  purchasing  the  same,  and 
to  pay  the  money,  lawful  charges  only  deducted,  into  the  treasury  :  Provided^ 
the  owner  or  owners,  his,  her,  or  their  agent  or  attorney,  shall  not  within  twelve 
months  after  such  sale  apply  for  the  surplus  ;  and  it  shall  be  the  duty  of  every 
tax  collector,  and  he  is  hereby  required,  on  the  day  on  which  he  shall  come  to 
a  final  settlement  with  the  treasurer, or  on  the  day  when  he  is  required  bylaw 
to  close  his  accounts,  to  make  a  return  on  oath,  which  shall  be  certified  and 
vouched  for  by  at  least  two  justices  of  the  peace  for  the  county,  of  all  lands 
sold  by  him  for  the  taxes,  specially  setting  forth  the  tax  for  which  it  was  sold, 
the  price  it  sold  for,  and  the  purchaser  or  purchasers  ;  and  in  case  of  failure, 
such  tax  collector  and  his  security  shall  be  subject  to  a  penalty  of  two  thou- 
sand dollars,  to  be  recovered  in  any  court  having  cognizance  thereof,  to  the  use 
of  the  prosecutor ;  and  shall  also  be  subject  to  an  action  at  law  for  damages, 
by  any  person  aggrieved  thereby. 

11.  AH  persons  whatever  who  are  possessed  of  any  land  or  slaves  within 
this  State,  in  his  or  their  own  right,  or  in  the  right  of  any  other  person,  or  in 
any  way  liable  to  pay  tax  by  virtue  of  this  act,  shall  pay  in  their  taxes  to  the 
collectors  that  may  be  appointed  to  receive  the  same  in  the  manner  hereinafter 
directed,  on  or  before  the  first  day  of  February  next,  and  the  respective  col- 
lectors' receipts  shall  be  held  and  taken  as  satisfactory  ;  and  if  on  the  saidj^r**^ 
day  of  February,  any  person  or  persons  shall  be  in  default,  the  collector  of  the 
county  w^here  such  default  shall  happen,  shall  immediately  proceed  against 
such  defaulters  by  distress  and  sale  (after  due  notice  given  of  such  sale,  which 
in  no  case  shall  be  less  than  twenty  days'  advertisement  in  one  of  the  public 
gazettes  of  the  State,  and  stating  the  amount  of  assessment  levied,  or  tax  due 
by  such  person  or  persons)  of  goods  and  chattels,  if  any  to  be  found,  otherwise 
of  the  lands  of  such  defaulter  or  defaulters,  or  so  much  thereof  as  will  pay  the 
taxes  due  with  costs ;  but  no  sale  of  lands  shall  be  made  or  be  valid,  unless 
two  months'  notice  thereof  be  given  by  advertisement  in  one  of  the  gazettes 
of  the  State,  which  shall  be  regularly  published  until  the  day  of  sale  ;  and  in 
all  cases  to  make  titles  to  the  purchasers  of  the  property  sold  as  aforesaid,  and 
the  said  collectors  respectively  shall,  on  or  before  the  first  day  of  June,  in  the 
year  of  our  Lord  1806,  close  their  accounts,  and  deliver  the  same  to  the  trea- 
surer for  the  time  being  ;  and  after  deducting  ^ue  per  centum  on  all  such  taxes 
as  they  shall  receive,  pay  the  remainder  to  the  said  treasurer.  And  the  tax 
collectors  shall,  at  all  sales  of  land  for  taxes,  first  offer  such  parts  of  such  lands 
for  sale  as  may  be  reasonably  expected  to  produce  the  am.ount  of  tax  due  by 
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the  owner  thereof,  and  if  he  shall  not  have  a  bid  for  such  part  of  the  said 
lands,  he  may  then  offer  a  larger  quantity  until  he  can  produce  bids  to  the 
amount  of  the  taxes  due  ;  and  that  no  sales  of  lands  hereafter  made  by  tax 
collectors  of  more  than  one  tract  or  grant,  belonging  to  or  sold  as  the  property 
of  one  person,  or  one  company  or  society  of  persons,  where  such  tract  first 
sold  shall  have  produced  or  amounted  to  the  taxes  due  by  such  person,  or  on 
all  the  lands  returned  or  represented  as  the  property  of  such  person  or  persons, 
shall  be  deemed  and  considered  valid  ;  but  such  sales  are  hereby  declared  to 
be  null  and  void. 

Tax  Collectors  Fi.  Fa. 

STATE  OF  GEORGIA,  i 

Houston  County,        \     To  any  lawful  officer,  to  execute  and  return. 

I  command  you,  that  of  the  goods  and  chattels,  if  any  to  be  foundj 
otherwise  of  the  lands  and  tenements  oi  John  Doe,  (in  your  bailiwickj) 
you  cause  to  be  made  the  sum  of  forty  dollars,  the  amount  of  tax  due 
the  State  of  Georgia^  by  said  John  Doe,  for  the  year  eighteen  hundred 
and  forty  five  ;  by  reason  of  the  non-payment  of  the  tax  of  the  said 
John  Doe,  as  aforesaid,  for  the  year  aforesaid,  as  appears  to  me  from 
the  digest  of  the  receiver  of  tax  returns  ;  and  the  sum  of  three  dollars, 
the  costs  and  charges  incurred  by  the  said  John  Doe,  in  consequence  of 
the  non-payment  of  the  tax  aforesaid,  whereof  the  said  John  Doe  is 
convicted  and  liable,  as  appears  to  me  from  said  digest :  and  have  the 
said  sums  of  money  before  me,  at  Perry,  in  said  county,  on  the  first 
day  of  July  next,  in  payment  of  said  tax  and  costs.  And  have  you, 
then  and  there,  this  writ. 

Witness  my  hand  and  official  signature,  this  May  1,  1846. 

Richard  Roe,  T.  C. 

Return, 

May  1,  1846.  No  personal  property  to  be  found,  on  which  to  levy 
this  fi.  fa.  John  Jacobs,  Constable, 

Levy, 

May  1,  1846.  Levied  this  fi.  fa.  on  lot  of  land  number  forty-nine, 
in  the  tenth  district  of  Houston  county ;  said  lot  of  land  being  in  the 
possession  and  occupancy  of  the  defendant. 

William  Harriston,  Sheriff, 

Tax  Collector's  Advertisement, 
STATE  OF  GEORGIA, )  Qn  Tuesday,  the  first  day  of  July  next,  will  be 
Houston  County.  ^  sold,  at  the  court-liouse  door  in  Perry,  between 
the  lawful  hours  of  sale,  lot  of  land  number  forty -nine,  in  the  tenth 
district  of  said  county,  or  so  much 'thereof  as  will  be  sufficient  to  sat- 
isfy the  tax  of  John  Doe,  for  the  year  eighteen  hundred  and  forty-four  ; 
(amount  due,  forty  dollars,  and  three  dollars  costs.)  Said  lot  of  land 
contains  twjo  hundred  two  and  a  half  acres,  and  is  well  improved.  May 
1,  1846.  Richard  Roe,  T.  C. 

Tax  Collector's  Deed, 
STATE  OF  GEORGIA,  ^      Whereas,  in  obedience  to  a  writ  oi  fieri  facias, 
Houston  County.        ^  issued  against  John  Doe,  of  said  county,  for  the 
amount  of  the  tax  due  the  State  of  Georgia,  by  the  said  John  Doe,  for 
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the  year  eighteen  hundred  dJidi  forty -five  ^  William  Harriston,  sheriff 
of  said  county,  did  on  the  first  day  of  May^  eighteen -^hundred  and 
forty-six,  levy  said^.j^a.  on  lot  of  land  number  forty -nine,  in  the  tenth 
district  of  said  county,  containing  two  hundred,  two  and  a  half  acres. 
And  after  due  and  lawful  publication  being  made,  in  the  Savannah 
Georgian,  of  the  sale  of  said  lot  of  land,  I  proceeded,  on  this  day,  to 
the  sale  of  the  same  ;  ten  acres  of  said  lot  of  land  was  first  put  up  and 
offered,  for  which  no  bid  was  made  ;  fifty  acres  of  said  lot  of  land  was 
next  put  up  for  which  no  bid  was  made  ;  one  hundred  acres  of  said  lot 
of  land,  was  then  put  up,  for  which  no  bid  was  made ;  one  hundred 
and  fifty  acres  of  said  lot  of  land,  was  next  put  up,  for  which  no  bid 
was  made ;  the  whole  lot  of  land,  was  then  put  up,  when  Charles 
Smith,  being  the  highest  and  best  bidder,  said  lot  of  land  was  knocked 
off  to  him,  at  and  for  the  sum  oi fifty  dollars. 

Now,  this  indenture,  made  and  entered  into,  this  first  day  oi  July, 
in  the  year  of  our  Lord  eighteen  hundred  and  forty-six,  and  in  the 
seventieth  year  of  the  Independence  of  the  United  States  of  America, 
between  Richard  Roe,  tax  collector  of  said  county  of  Houston,  of  the 
one  part,  and  the  said  Charles  Smith,  of  said  State  and  county,  of  the 
other  part,  witnessetti,  that  for  and  in  consideration  of  the  sum  oi  fifty 
dollars,  cash  to  him  in  hand  paid,  by  the  said  Charles  Smith,  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  said  Richard  Roe,  tax  collector,  as  aforesaid, 
hath  granted,  bargained  and  sold,  and  by  these  presents,  doth  grant, 
bargain  and  sell,  (so  far  as  the  office  of  tax  collector  authorises  him) 
unto  the  said  Charles  Smith,  his  heirs,  executors,  administrators  and 
assigns,  all  that  tract  of  land,  situate,  lying  and  being  in  the  tenth  dis- 
trict of  said  county,  and  known  in  the  plan  of  said  district  by  the 
nnmbex  forty -nine,  containing  two  hundred  two  and  a  half  acres,  more 
or  less  ;  with  all  the  rights,  members  and  appurtenances  to  said  lot  of 
land,  in  any  wise  appertaining,  or  belonging  ;  and  also,  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand,  of  the  said  JoA?i  Doe, 
in  law,  equity,  or  otherwise  whatsoever,  of,  in,  or  to  said  lot  of  land  : 
To  have  and  to  hold,  said  lot  of  land  and  premises,  and  every  part 
thereof,  unto  him  the  said  Charles  Smith,  his  heirs,  executors,  admin- 
istrators and  assigns  ;  to  the  only  proper  use,  benefit  and  behoof  of  the 
said  Charles  Smith,  his  heirs,  executors,  administrators  and  assigns, 
forever,  in  fee-simple,  in  as  full  and  ample  a  manner,  as  the  said 
John  Doe,  his  heirs  and  assigns,  did,  or  might  have  held  and  enjoyed 
the  same,  had  said  lot  of  land  not  been  seized  and  sold,  under  the  ex- 
ecution aforesaid. 

In  witness  whereof,  the  said  Richard  Roe,  tax  collector  as  aforesaid, 
hath  hereunto  set  his  hand  and  affixed  his  seal,  the  day  and  year  first 
above  written. 

Signed,  sealed  and  delivered, 


in  presence  of 
Samuel   West, 
James  Mack,  J.  P. 


RICHARD  ROE,  Tax.  ColVr.  [L.  S.] 


Note. — The  Compiler  has  been  at  no  little  trouble  to  determine  the  proper  course  of  pro- 
ceeding in  relation  to  issuing  fi.  fa.,  levying,  advertising  and  executing  titles  to  property  sold 
under  tax  collectors'  executions;  who  is  authorised  to  do  these  acts  ?  is  the  difficulty ; 
whether  the  constable,  or  sheriff,  without  the  tax  collector,  as  some  provisions  of  sonne 
acts  would  seem  to  direct,  or  whether  the  officers  named  shall  act  together,  as  others  would 
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seem  to  indicate,  in  carrying  out  the  object  of  the  law,  is  the  question.  The  Compiler  has 
endeavored  to  reconcile  as  many  of  the  difficulties  as  possible,  and  yet,  in  the  course  he  has 
adopted,  some  inconsistencies  remain,  which  it  was  impossible  for  him  to  avoid.  The 
course  adopted  is,  for  the  sheriff,  {or  constable,  if  the  amount  of  the  fi.  fa.  is  not  too 
large,)  to  levy  the  fi.  fa.,  and  return  it  to  the  tax  collector  who  advertises  and  sells  the 
property  and  executes  the  title. 

Note. — A  gentleman,  to  whom  the  Compiler  referred  this  title,  furnishes  him  with  the 
following  note  : 

"  In  relation  to  the  course  of  proceeding,  in  the  issuing  and  levying  tax  executions,  and 
of  advertising,  sellingand  executing  titles,  under  such  executions,  there  is  evident  confu- 
sion, and  apparent  contradiction,Un  the  various  statutory  provisions  on  these  subjects.  The 
office  and  duty  of  a  tax  collector,  would  seem  to  imply  what  is  expressly  directed  in  some 
of  these  acts,  to  wit,  his  authority  to  seize  upon  the  property  of  those  who  are  in  default  - 
in  the  payment  of  taxes,  and  to  sell  the  same,  after  giving  the  notice  prescribed  by  law. 
When  the  seizure  and  the  sale  are  effected  by  the  tax  collector  himself,  it  would  seem  that 
no  execution  should  be  issued.  In  such  case,  the  law  does  not  contemplate  the  issuing  of 
an  execution.  It  would  have  the  appearance  of  absurdity,  for  an  officer  to  issue  an  execu- 
tion directed  to  himself,  ?o  execute.  The  authority  of  the  tax  collector  to  sell  in  any  given 
case,  ought  to  appear  in  some  part  of  his  proceedings  ;  but  it  is  sufficient  if  it  be  shown  by 
his  deed  ;  and  whenever  shown  by  his  deedf-it  is  prima  facie  proved.  If  not  shown,  how- 
ever, in  this  way,  it  might  be  incumbent  upon  the  claimant,  under  such  deed,  to  prove,  by 
the  best  means  in  his  power,  all  the  essentials  of  the  sale  in  the  particular  case. 

"  As  the  law  recognizes  the  issuing  of  executions,  by  tax  collectors,  and  the  levy  of  them, 
by  constables  and  sheriffs,  and  is  silent  as  to  whether  the  constable  or  sheriff,  as  the  case 
may  be,  should  sell,  the  course  adopted  by  you  is  certainly  the  best  that  could  be  devised. 
The  sheriff  and  constable,  in  such  case,  stands  in  the  same  relation  to  the  tax  collector  as 
deputies  to  their  principals.  I  approve  of  your  plan,  believing  that  it  will  serve  to  carry 
out  the  intention  of  the  Legislature,  and  also  produce  uniformity  of  practice  in  that  branch 
of  public  duty,  a  circumstance  much  to  be  desired.  I  find  no  incorrectness  in  the  com- 
pilation of  the  tax  acts,  as  contained  in  the  title  just  examined." 

That  from  and  after  the  passage  of  this  act,  when  any  party  to  a  suit  in  any 
of  the  courts  of  this  State,  shall  desire  to  offer  in  evidence  in  said  suit,  a  tax 
collector's  deed,  and  shall  make  oath  that  the  tax  collector  who  executed  the 
same  is  dead,  or  has  removed  to  parts  unknown,  it  shall  be  the  duty  of  such 
court  to  admit  the  said  deed  as  evidence  of  the  facts  therein  set  forth  and  con- 
tained, without  further  proof :  Provided,  the  same  has  been  duly  recorded. — 
Act  of  1840  ;  pamp.  p.  185. 

12.  When  any  of  the  receivers  of  returns  or  collectors  of  taxes  shall  or 
may  discover  that  any  land,  or  slaves,  or  other  taxable  property  hath  not  been 
returned  as  in  this  act  is  pointed  out,  he  or  they  shall  summon  three  freehold- 
ers, residents  of  the  district  where  such  lands  may  lie,  or  property  be,  to  as- 
certain the  quality  of  such  lands  or  other  property,  and  double  the  tax  thereon, 
for  which  amount  the  collector  is  hereby  empowered  and  required  to  levy,  sell 
and  convey  in  the  manner  herein  already  mentioned  ;  Provided  always,  never- 
theless, that  all  lands  or  other  property  vested  in  commissioners  or  trustees  for 
public  use,  shall  not  come  within  the  purview  of  this  act.  And  provided  also, 
that  no  sale  which  shall  be  made  under  this  act,  of  the  property  of  orphans 
(having  no  guardian  or  trustee)  shall  have  any  effect. 

That  any  person  or  persons  residing  without  the  limits  of  this  State,  who 
owns,  or  may  hereafter  own  a  plantation  and  slaves  in  any  of  the  counties  of 
this  State,  shall  be  compelled  by  his  or  herself,  or  selves,  or  agent,  to  give  in 
and  pay  taxes  for  the  same  in  the  county  where  such  plantation  and  slaves  are 
situated  :  Provided,  that  nothing  contained  in  this  act,  shall  be  so  construed  as 
to  include  any  unimproved  lot  or  lots  of  land,  except  such  as  are  or  may  be 
attached  to  a  plantation. — Act  of  1840 ;  pamp.  p.  186. 

And  whereas,  it  has  happened,  and  may  frequently  happen,  that  between  the 
day  of  receiving  the  returns  and  the  day  appointed  for  the  payment  of  the  said 
tax,  many  persons  have  left  the  district  in  which  they  reside,  and  have  been 
returned  by  the  collectors  as  insolvents  who  had  no  property  upon  which  the 
collector  could  levy  and  distrain  :  / 
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13.  That  the  collector  in  every  county  shall  be  obliged  to  lay  before  the 
grand  jury  of  each  county  a  list  of  such  insolvents  as  may  be  in  such  county  or 
counties,  on  oath,  who  shall  allow  or  disallow  the  same. 

14.  The  taxes  imposed  by  this  act  shall  be  preferred  to  all  securities  and  in- 
cumbrances whatever ;  and  in  case  any  person  or  persons  coming  under  the 
notice  of  this  act  shall  die  between  the  time  of  giving  in  his,  her  or  their  re- 
turns to  the  receiver  or  receivers  respectively,  and  the  paying  of  his,  her  or 
their  tax,  and  any  goods  or  chattels  of  the  deceased,  to  the  value  of  the  sum 
taxed,  shall  come  into  the  hands  of  his,  her  or  their  executors  or  administra- 
tors, or  executors  in  their  own  wrong,  such  executors  or  administrators  shall 
pay  the  same  by  the  time  before  limited,  prior  to  all  judgments,  mortgages  or 
debts  whatsoever,  otherv/isea  warrant  of  execution  shall  issue  against  the  proper 
goods  and  chattels  of  such  executor  or  administrator  ;  and  if  any  person  or  per- 
sons, between  the  time  of  rendering  the  account  of  his,  her  or  their  estate  to 
the  receiver  aforesaid,  and  the  time  of  his,  her  or  their  paying  in  the  said  tax, 
shall  be  about  to  depart  the  county  in  which  he,  she  or  they  may  have  imme- 
diately then  preceding  resided,  the  said  collector  or  collectors  is,  and  they  are 
hereb}^  directed  and  required  forthwith  to  levy  the  same,  notwithstanding  the 
day  of  payment  may  not  then  have  arrived,  unless  such  person  or  persons  shall 
and  do  find  security,  to  be  approved  of  by  the  said  collector  or  collectors  re- 
spectively for  the  payment  thereof  at  the  day  herein  appointed. 

15.  All  deeds  of  gifts,  conveyances,  mortgages,  sales  and  assignments  of  goods, 
lands,  tenements  and  chattels  of  any  kind,  of  any  person  whatsoever,  made  with 
an  intention  to  avoid  paying  the  aforesaid  taxes,  are  hereby  deemed  and  declared 
null  and  void ;  and  in  case  any  person  who  has  mortgaged  estate,  real  or  per- 
sonal, shall  neglect  or  refuse  to  pay  the  tax  of  the  same,  the  mortgagee  shall  be 
liable  to  pay  the  same  ;  Provided^  that  no  such  sale  for  taxes,  under  this  act, 
shall  tend  to  affect  the  State's  title  to  any  property  mortgaged  or  secured 
thereto. 

16.  The  treasurer  for  the  time  being  be,  and  he  is  hereby  empowered  and 
required  to  grant  executions  against  all  former  collectors  of  taxes  who  are  or 
may  be  defaulters,  immediately  after  the  passing  of  this  act ;  and  he  is  hereby 
required  and  directed  to  proceed  and  to  prepare  the  form  of  a  general  return  to 
be  made  by  the  respective  receivers  of  tax  returns,  to  be  approved  of  by  the 
governor,  and  transmitted  by  the  treasurer  without  delay  to  the  aforesaid  re- 
ceivers of  tax  returns. 

17.  Where  the  collector  of  the  county  finds  no  property,  real  or  personal, 
therein  of  persons  in  arrears,  to  satisfy  the  tax  due  by  this  act,  such  collector 
is  hereby  authorised  and  required  to  sell  so  much  of  the  property  of  the  person 
neglecting  to  pay,  as  aforesaid,  as  may  be  situate  in  any  other  county  or  coun- 
ties as  will  satisfy  the  said  tax,  and  arrears  of  tax,  as  aforesaid,  without  further 
notice  than  his  giving  twenty  days'  previous  publicity  of  said  sale  by  advertise- 
ment in  one  of  the  gazettes  of  this  State  ;  and  the  collectors  shall  be  allowed 
the  sum  of  fifty  cents  for  each  execution  levied,  and  five  per  cent,  on  the 
amount  of  all  sales. 

18.  Every  person  or  persons  refusing  or  neglecting  to  give  in  a  list  of  his, 
her  or  their  taxable  property,  agreeably  to  the  directions  of  this  act,  shall  for- 
feit and  pay  for  every  such  neglect  the  sum  of  one  dollar  for  every  free  male 
above  the  age  of  twenty-one  years  ;  and  the  sum  of  one  dollar  for  every 
negro  ;  the  sum  of  eighty  cents  on  every  hundred  dollars'  value  of  every  lot, 
wharf,  or  other  lands  not  herein  already  enumerated,  and  on  all  buildings  within 
the  limit  of  any  town,  village  or  borough  within  the  same,  to  be  paid  by  the 
master  or  owner  .thereof,  and  to  be  recovered  by  billy  plaint  or  information  before 
any  court  of  record,  the  one  half  thereof  to  go  to  the  informer y  and  the  other 
half  to  the  use  of  the  county  where  such  information  is  made,  except  where 
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the  prosecution  is  carried  on  by  presentment,  and  in  that  case  the  whole  shall  be 
applied  to  the  use  of  the  county  ;  Provided  always,  that  such  information  or 
presentment  be  made  within  twelve  months  after  such  neglect  or  default. 

And  whereas  divers  persons,  non-residents  of  this  State,  import  large  quanti- 
ties of  goods,  wares  and  merchandise,  and  evade  the  payment  of  taxes,  by  not 
being  in  this  State  at  the  time  usually  prescribed  for  making  returns  for  taxes  ; 
for  remedy — 

19.  That  any  non-resident  who  shall  expose  to  sale  any  goods  in  this  State, 
shall  on.  his  arrival,  or  within  seven  days  after  entering  the  same,  make  returns 
on  oath  to  the  receiver  of  taxable  returns,  and  give  security  to  the  tax  collector 
to  pay  the  same  on  or  before  the  time  prescribed  for  paying  the  taxes  imposed 
by  this  act :  Provided,  that  such  goods  shall  not  be  liable  to  pay  the  tax  when 
they  may  be  exported,  or  placed  in  the  hands  of  a  vendue-master,to  be  actually 
disposed  of  by  him  or  them  :  and  on  failing  to  comply  as  aforesaid,  it  shall  and 
may  be  lawful  for  the  tax  collector  to  proceed  against  him  or  them,  in  like 
manner  as  against  persons  about  to  remove  out  of  the  county. 

20.  Where  any  person  or  persons,  who  may  be  a  defaulter,  shall  go  to  the 
clerk  of  the  superior  court  of  his  county  and  give  in  a  list  of  his  property,  upon 
oath,  in  the  same  manner  as  ought  to  have  been  given  to  the  receiver,  such 
person  or  persons  shall  be  exonerated  from  the  pains  and  penalties  of  this  act, 
and  each  person  shall  pay  to  such  clerk  for  taking  such  list  the  sum  of  fifty 
cents ;  and  every  such  clerk  shall  return  to  the  collector  of  his  county,  on  or 
before  the  first  day  of  December,  1805,  a  true  h*st  of  such  property,  and  also 
transmit  to  the  treasurer  a  return  thereof,  on  or  before  the  first  day  of  February 
following. 

21.  The  tax  imposed  by  this  act  shall  be  paid  and  collected  in  specie,  bank 
bills  of  the  United  States,  or  of  the  different  branches  thereof,  governors,  presi- 
dent, and  speaker's  Warrants,  agreeably  to  the  order  of  the  present  legislature, 
and  nothing  else  ;  and  no  replevin  shall  lie,  or  any  judicial  interference  be  had 
in  any  levy  or  distress  for  taxes  under  this  law,  but  that  the  party  injured  be 
left  to  his  own  proper  remedy  in  any  court  of  law. 

And  whereas,  in  conformity  to  the  tax  law  of  1795,  man/  persons  had  re- 
turned their  lands  in  the  county  where  they  lie,  but  have  since  taken  advan- 
tage of  the  law  of  1796,  and  paid  the  taxes  in  the  counties  where  they  reside, 
and  the  collectors  still  stand  charged  with  the  amount  of  the  returns  so  made  : 

22.  That  the  treasurer  be,  and  he  is  hereby  directed  and  authorised  to  credit 
any  tax  collector  with  the  amount  of  returns  made  of  land  by  persons  residing 
in  other  counties  ;  Provided,  such  collector  shall  make  oath  that  such  taxes 
have  not  been  paid  to  him  ;  and  the  treasurer  shall  make  returns  of  all  such 
lands  to  the  collector  of  the  county  where  the  owner,  trustee,  agent,  attorney 
or  guardian  may  reside,  requiring  such  collector  to  show  whether  the  taxes 
have  or  have  not  been  paid  to  him,  and  if  not,  the  said  collector  is  authorised 
and  required  to  proceed  against  such  owner,  agent,  trustee,  or  guardian,  as  in 
cases  of  default. 

23.  Any  receiver  making  a  false  return,  expressive  of  more  or  other  than 
is  to  him  given  in,  shall  forfeit  and  pay  to  the  party  aggrieved  a  sum  equal  to 
double  the  amount  of  the  taxes  on  the  property  so  illegally  returned  ;  and 
any  collector  demanding  any  other  or  more  tax  than  by  this  act  is  imposed, 
according  to  the  respective  returns,  shall  forfeit  and  pay  to  the  party  aggriev- 
ed, for  every  such  offence,  fourfold  on  the  sum  so  unlawfully  received,  to  be 
recovered  before  any  jurisdiction  having  cognizance  thereof ;  and  it  shall  be 
the  duty  of  the  sheriffs  of  the  respective  counties,  to  execute  all  executions 
and  other  process  issued  by  the  treasurer  against  officers  appointed  by  this 
act,  under  and  bv  virtue  of  the  same. 

24.  In  case  any  collector  of  taxes  for  any  county  in  this  State,  shall  not 
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settle  his  accounts  with  the  treasurer,  and  pay  in  the  amount  of  his  collection  • 
by  the  time  pointed  out  by  this  act,  the  treasurer  shall  publish  in  one  of  the 
gazettes  of  this  State  a  notification,  requiring  all  and  singular  the  tax  col- 
lectors who  may  be  in  arrears,  to  come  forward  and  settle  their  accounts,  and 
pay  the  balance  they  may  respectively  owe,  into  the  treasury,  within  two 
months  from  the  date  of  such  notification,  which  shall  be  regularly  published 
six  weeks  successively,  stating  the  sums  due  by  such  collectors,  their  names 
and  securities  ;  and  in  case  of  failure  to  make  settlement,  and  pay  in  the 
moneys  as  aforesaid,  the  treasurer  is  authorised  and  directed  to  issue  his  ex-  / 

ecution  against  every  collector  so  in  default,  directed  to  all  and  singular  the  f 

sheriffs  of  this  State,  and  transmit  it  to  the  sheriff  of  the  county  for  which  the  ( 

collector  is  appointed,  who  is  required  to  levjT-  the  same  immediately,  if  there 
is  any  property  of  the  defendants  in  the  county,  if  not,  to  transmit  the  same 
to  any  other  county  where  the  defendants,  or  either  of  them,  may  have  pro- 
perty, and  the  sheriff*  of  such  other  county  is  in  like  manner  to  levy  the  same, 
and  no  execution  issued  by  the  treasurer  in  manner  herein  prescribed,  shall  be 
stayed  by  reason  of  the  death  of  the  said  collector  or  his  securities,  as  to  the 
sum  due,  or  the  legality  of  the  execution. 

25.  The  collectors  of  the  several  counties  shall,  before  they  receive  the 
taxes  from  defaulters  in  their  respective  counties,  ascertain  and  enter  in  a 
book  to  be  kept  for  that  purpose,  the  taxable  property  in  default,  and  the 
amount  of  taxes  due  by  such  defaulter,  an  exact  copy  of  which  book  or  digest 
they  shall  transmit  to  the  treasurer^  and  another  copy  shall  lodge  with  the  re- 
ceiver of  taxes  of  said  count}^,  who  shall  add  the  same  to  the  digest  previous 
to  such  collectors  receiving  the  taxes  from  such  defaulters,  and  in  case  any 
collector  shall  attempt  to  receive  the  taxes,  or  any  part  thereof,  from  such 
defaulter  or  defaulters,  before  he  shall  transmit  the  aforesaid  digest  to  the 
treasurer  and  receiver  as  aforesaid,  he  shall  forfeit  double  the  amount  so  re- 
ceived, to  be  recovered  by  execution  to  be  issued  by  the  treasurer  as  in  cases 
of  default,  on  information  thereof  to  the  treasurer. 

26.  All  former  collectors  in  default,  shall  within  sixty  days  after  the  pass- 
ing of  this  act,  return  a  digest  to  the  treasurer.,  and  another  to  the  receiver  of 
all  moneys  received,  or  which  they  may  receive  from  defaulters  as  aforesaid, 
in  the  manner  herein  pointed  out,  and  on  failure  thereof,  shall  be  subject  to 
execution,  and  the  penalties  which  collectors  under  this  act  are  subject  to. 

27.  [Repealed.] 

28.  It  shall  be  the  duty  of  the  sheriffs  of  the  respective  counties  of  this 
State,  and  they  are  hereby  authorised  and  required,  when  a  sale  shall  have 
taken  place  under  and  by  virtue  of  an  execution  issued  by  the  treasurer  of  the 
State,  under  the  directions  of  this  act,  against  any  defaulting  tax  collector, 
and  the  property-^of  such  defaulting  tax  collector  shall  have  been  sold  for 
moneys  due  the  State,  to  deliver  the  possession  of  the  property  so  sold  to  the 
purchaser  or  purchasers  thereof ;  and  if  the  said  defaulter  or  any  other  per- 
son or  persons  who  may  be  in  possession  of  the  said  propertj^  so  sold,  shall 
refuse  to  deliver  up  the  same  upon  being  called  on  by  the  sheriff  of  the  county 
for  that  purpose,  it  shall  be  th*e  duty  of  such  sheriff,  and  he  is  hereby  required 
to  dispossess  the  said  defaulting  tax  collector,  or  any  other  person  or  persons 
who  may  be  in  possession  of  the  property  sold,  and  deliver  the  same  to  the 
purchaser  or  purchasers  thereof,  their  agent  or  attorney,  for  which  purpose, 
if  needful,  he  shall  call,  on  the  commanding  officer  of  the  militia  of  the  county 
where  the  property  is  situated,  to  render  the  necessary  assistance,  who  is  here- 
by required  to  order  out  the  same. 

29.  [This  section  is  re-enacted  by  the  act  of  1816,  in  the  following  words, 
viz. :]  "  It  shall  be  lawful  for  any  agent  to  return  any  property  to  the  receiver 
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.  of  tax  returns,  and  to  pay  the  taxes  due  thereon  to  the  tax  collector  of  the 
county  in  which  such  agent  resides.'''* 

30.  It  shall  be  the  duty  of  the  sheriffs  in  each  county,  to  receive  from  the 
tax  collector  therein,  all  executions  that  may  be  tendered  to  him  for  taxes, 
and  to  levy  and  collect  the  same,  and  to  make  due  returns  to  the  said  col- 
lector within  thirty  days  after  the  receipt  of  each  execution,  where  personal 
property  is  levied  on,  and  where  it  shall  be  real  estate,  sixty  days,  for  which 
the  said  sheriff  shall  receive  such  pay  as  by  law  is  directed  in  cases  of  tax 
collectors'  executions,  levies  and  sales,  and  in  case  of  default  or  neglect  of 
duty,  the  justices  of  each  inferior  court  shall  from  time  to  time,  on  the  appli- 
cation of  the  {ax  collector,  make  such  rules  and  regulations  as  shall  cause  a 
due  execution  of  the  collection  of  the  general  and  county  tax  in  each  county 
*as  aforesaid. — Act  0/1804;  Prin.  Dig.  841. 

2.  Clerks  of  the  superior  courts  shall  not  be  at  liberty  to  receive  any  return 
of  taxable  property  as  directed  in  the  before-recited  act ;  but  it  shall  be  the 
duty  of  the  clerks  of  the  inferior  courts  in  the  different  counties,  at  any 
time  before  a  digest  of  the  taxes  shall  be  completed,  (and  not  after,)  on  ap- 
plication on  oath,  which  shall  be  the  same  and  administered  by  the  said  clerk, 
as  pointed  out  in  the  act  aforesaid,  and  shall  keep  a  regular  list  of  the  names 
and  property  of  the  person  or  persons  so  giving  in,  and  by  him  to  be  returned 
in  the  digest  deposited  in  his  office,  and  a  certified  copy  to  the  receiver  of  tax 
returns,  by  him  to  be  entered  in  the  books  to  be  put  in  the  hands  of  the  col- 
lector, and  deposited  in  the  comptroller's  office. — Act  oj  1805  ;  Frin.  Dig. 
851. 


2.  It  shall  be  the  duty  of  the  receivers  of  tax  returns  to  make  out  three 
digests,  and  to  deposit  one  wdth  the  comptroller-general,  as  heretofore,  and 
the  other  two  with  the  clerk  of  the  inferior  court ;  and  it  shall  be  the  duty  of 
the  clerk,  on  application  of  the  tax  collector,  (the  first  receipting  for  the 
same,)  to  deliver  one  of  the  said  digests,  to  enable  him  to  collect  the  tax 
therein  contained. 

3.  and  4.   [Superseded.] 

5.  There  shall  be  annually  levied  and  collected  upon  all  stallions  or  cover- 
ing horses,  let  to  mares  for  hire,  a  tax  equal  to  the  season,  or  price  of  one 
mare  let  to  such  stallion  or  covering  horse. 

6.  In  all  cases  where  any  stallion  or  covering  horse  shall  be  sent  into  this 
State  to  be  let  to  mares,  by  citizens,  or  persons  resident  without  the  limits  of 
this  State,  it  shall  and  may  be  lawful  for,  and  it  is  hereby  declared  to  be  the 
duty  of  the  tax  collector  of  the  county  where  such  stallion  or  covering  horse 
shall  be  let  to  mares,  to  levy  and  collect  the  said  tax  at  any  time  after  the 
commencement  of  the  season,  and  before  the  close  of  the  same. 

7.  It  shall  be  the  duty  of  all  persons  who  shall  bring  any  stallion  or  covering 
horse  into  this  State,  after  the  first  day  of  January  next,  to  make  a  return  of 
such  horse  to  the  clerk  of  the  inferior  court,  or  receiver  of  tax  returns  ;  and 
on  failure  thereof,  such  person  shall  be  subject -to  the  same  penalty  as  other 
defaulters. 

8.  The  sum  of  four  dollars  shall  be  levied  on  all  free  male  negroes,  mulat- 
toes,  or  mustizoes,  of  the  age  of  twenty-one  years,  and  under  the  age  of  sixty, 
over  and  above  the  taxable  property  they  may  be  possessed  of. 

10.  iLocall 

11.  So  much  of  the  above-recited  act  as  relates  to  defaulters  failing  to  make 
their  returns  being  presented  by  the  grand  jury,  be,  and  the  same  is  hereby 
BEPEALED. — Act  of  1807  J  Prin.  Dig.  852. 
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1.  In  all  cases  where  the  owners  of  taxable  property  shall  be  in  default  for 
one  or  more  years,  and  such  property  hath  not  been  seized  or  sold,  it  shall  be 
lawful  for  the  owner  or  owners  thereof,  his,  her,  or  their  agent  or  attorney,  to 
make  return  thereof  to  the  clerk  of  the  inferior  court,  where  such  defaulter  or 
defaulters,  his,  her,  or  their  agent  or  attorney  may  reside  ;  and  it  shall  be  the 
duty  of  such  clerk  to  enter  the  same  in  the  book  or  digest  of  the  taxes  of  the 
year  when  such  return  shall  be  made,  and  to  furnish  the  collector  of  such 
year  with  a  copy  thereof,  whose  duty  it  shall  be  to  receive  the  amount  of 
such  taxes,  and  pay  the  same  over  to  the  treasurer  of  this  State  on  or  before 
the  day  of  closing  his  accounts  of  that  year. 

2.  There  shall  be  levied  and  collected  five  per  centum  on  the    amount  of 
sales  of  all  lottery  tickets  in  lottery  schemes  of  other  States,  sold  or  disposed 
of  in  this  State,  for  which  the  person  or  persons  making  sale  of  tickets  shall 
be  answerable.  , 

3.  It  shall  be  the  duty  of  the  clerks  of  the  several  courts  where  property 
shall  have  been  or  may  hereafter  be  returned  by  defaulters,  to  transmit  a  copy 
thereof  to  the  comptroller-general  on  or  before  the  first  day  of  October  in 
each  and  every  year  ;  and  also  to  furnish  the  tax  collector  for  the  time  being, 
with  a  copy  of  all  such  returns  as  have  been  made  and  not  heretofore  transmit- 
ted, as  well  as  those  which  may  hereafter  be  made  ;  and  it  shall  be  the  duty  of 
the  collector  for  the  time  being,  to  receive  and  pay  over  as  aforesaid,  all  such 
moneys  as  may  appear  to  be  due  on  such  returns  ;  any  law  to  the  contrary 
notwithstanding.  Provided^  such  property  has  not  been  assessed  with  double 
tax,  or  noted  by  the  proper  officers  as  being  in  default.  And  provided  also, 
that  such  returns  and  payment  of  taxes  shall  not  be  construed  to  effect  any 
seizure  or  sale  that  has  been,  or  hereafter  may  be  made. 

4.  The  said  clerks  shall  be  entitled  to  receive  the  sum  of  fifty  cents  for 
each  year  on  every  return  so  to  be  made  as  aforesaid,  to  be  paid  by  such  de- 
faulter.—^c^  of  1808  ;  Prin.  Dig.  852. 

1.  From  and  after  the  passing  of  this  act,  all  the  property  of  the  tax  col- 
lector and  his  security  or  securities,  as  well  for  the  county  as  State  tax,  shall 
be  bound  from  the  time  of  signing  such  bond. 

2.  When  any  execution  may  be  issued  against  any  tax  collector  for  taxes 
due  this  State,  or  any  county  within  this  State,  and  when  the  sheriff  shall 
levy  the  same  on  property  claimed  by  any  person  not  a  party  to  said  exe- 
cution, the  same  proceedings  shall  be  had  thereon,  as  for  the  trial  of  the  right 
of  real  or  personal  property  within  this  State.  Provided  nevertheless^  that  all 
such  trials  shall  be  had  before  the  superior  court  of  such  county  wherein  such 
levy  was  made. 

3.  It  shall  and  may  be  lawful  for  any  three  or  more  justices  of  the  inferior 
court  of  each  county  within  this  State,  to  issue  in  their  own  names,  for  the 
use  of  the  county,  executions  against  any  tax  collector  and  his  security  or  se- 
curities, who  may  be  in  default  for  county  tax. 

4.  No  justice  of  the  inferior  courts  within  this  State  shall  hereafter  exer- 
cise the  duties  of  tax  collector,  or  receiver  of  tax  returns. — Act  of  1810  ;  Prin. 
Dig.  853. 

That  from  and  after  the  passage  of  this  act,  the  rights  and  privileges  se- 
cured by  and  under  the  second  section  of  the  above-recited  act,  {act  q/lSlO,) 
be,  and  the  same  are  hereby  extended  in  all  cases  in  which  executions  have 
issued,  or  may  hereafter  issue,  for  the  collection  by  any  tax  collector  or  just- 
ices of  the  inferior  court. — Act  of  1840  ;  pamp.  p.  186. 

1.  The  several  sheriffs  within  this  State,  who  have  or  may  hereafter  have 
in  their  possession  any  execution  or  executions  issued  by  the  treasurer  of  this 
State,  against  any  tax  collector,  shall,  and  they  are  hereby  required  to  levy 
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the  same,  and  collect  the  amount  or  amounts  thereof,  in  the  same  manner  as 
pohited  out  by  law  for  the  collection  of  executions  issuing  out  of  the  superior 
or  inferior  courts  of  this  State. 

2.  If  any  sheriffas  aforesaid,  shall  fail  to  levy  and  collect  the  amount  of  any 
execution  so  issued  as  aforesaid,  or  to  account  with,  or  pay  over  the  same  to 
the  treasurer  when  thereunto  required,  then  and  in  that  case,  it  shall  be  the 
duty  of  the  attorney  or  solicitor-general  within  the  several  judicial  circuits  of 
this  State,  at  the  request  of  the  treasurer,  to  apply  to  the  judge  of  the  superior 
court,  daring  the  session  of  the  said  superior  court,  or  in  vacation,  of  the  dis- 
trict wherein  such  delinquent  sheriff  may  reside,  for  a  rule  against  such  de- 
linquent sheriff,  to  show  cause  why  an  attachment  should  not  be  obtained 
against  him,  on  the  usual  terms  for  neglect  of  duty. 

3.  It  shall  be  the  duty  of  the  judges  of  the  superior  courts  on  application 
to  grant  such  rule,  and  make  such  order  as  in  their  opinion  is  best  calculated 
to  compel  the  payment  of  any  moneys  collected  or  to  be  collected  by  sheriffs 
as  aforesaid  :  and  that  all  moneys  collected  under  and  by  virtue  of  this  act, 
shall  be  paid  into  the  hands  of  the  attorney  or  solicitor-general  appointed  for 
the  circuit,  when  the  said  moneys  have  or  shall  be  collected,  and  be  by 
them  respectively  transmitted  to  the  treasurer  of  this  State. — Act  of  1812 ; 
Prin.  Dig.  854. 

2.  The  receivers  of  returns  of  taxable  property  shall,  in  the  manner  and  at 
the  times  pointed  out  by  the  afore-recited  act,  [act  of  1804,)  receive  the  re- 
turns of  taxable  property  of  all  persons  liable  to  pay  a  tax,  until  the  first  day 
oi  May^  1813,  and  shall  immediately  thereafter  proceed  to  assess  a  fourfold 
tax  on  the  property  of  all  such  persons  as  shall  then  have  neglected  or  re- 
fused to  have  made  return  of  their  taxable  property,  and  in  assessing  such  tax 
the  receiver  shall  be  governed  as  to  the  property  owned  by  the  defaulter,  by 
such  information  as  he  may  be  able  to  obtain  from  the  neighbors  of  such  de- 
faulter, or  by  the  return  on  the  digest  in  the  clerk's  office,  made  by  such 
defaulter  for  the  preceding  year ;  and  it  shall  be  the  duty  of  the  receiver  of 
returns  of  taxable  property,  previous  to  finishing  of  his  digest,  to  annex 
thereto  the  names  of  the  defaulters,  and  the  amount  of  tax  assessed  in  the 
manner  hereinbefore  pointed  out  due  by  each,  and  the  receiver  shall  be  en- 
titled to  five  per  cent,  on  the  amount  of  tax  assessed  on  defaulters,  as  well  as 
on  the  amount  of  the  tax  of  those  persons  making  regular  returns;  and  the  tax 
thus  assessed  on  persons  neglecting  or  refusing  to  make  return  of  their  taxable 
property,  shall  be  by  the  collectors  collected  and  paid  into  the  treasury  with- 
out any  abatement,  except  such  as  shall  be  recommended  through  a  grand 
jury  on  account  of  the  insolvency  of  an}'  person  who  may  be  so  taxed — Pro- 
vided^ that  on  application  to  the  justices  of  the  inferior  court  of  each  county, 
or  a  majority  of  them,  shall  have  power  to  remit  such /owr/b/^  tax  so  assessed 
as  aforesaid,  if  it  should  appear  to  them  that  the  person  or  persons  so  assessed 
have  not  had  an  opportunity  to  make  their  return  agreeable  to  the  directions 
of  this  act. 

3.  No  receiver  of  returns  of  taxable  property  shall  receive  from  any  col- 
lector any  part  of  his  commissions  until  he  shall  have  produced  to  the  col- 
lector the  comptroller-general's  receipt  for*  the  digest  of  taxable  property  re- 
quired to  be  deposited  in  his  office,  in  which  receipt  shall  be  specified  the 
amount  of  commissions  due  such  receiver,  and  no  collector  shall  be  allowed 
a  credit  at  the  comptroller-general's  office  for  the  commissions  of  any  receiver 
until  he  shall  have  produced  to  the  comptroller  the  receipt  given  by  him  to 
the  receiver  for  the  digest  as  aforesaid,  with  the  receipt  thereon  of  the  re- 
ceiver for  the  amount  of  his  commissions  as  therein  specified. 

4.  The  collectors  of  the  tax  imposed  by  this  act  shall  pay  into  the  treasury 
the  amount  with  which  they  stand  charged  in  the  comptroller-general's  office, 
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after  deducting  theirs  and  the  receiver's  commissions,  and  the  amount  of  their 
insolvent  lists,  and  shall  close  their  accounts  on  or  before  the  first  day  of  De- 
cember, 1814  ;  and  if  any  collector  shall  fail  to  close  his  account  by  the  time 
above  specified,  it  shall  then  be  the  duty  of  the  treasurer  and  comptroller- 
general  immediately  to  issue  execution  against  him  and  his  securities  for  the 
balance  v/hich  shall  appear  by  the  comptroller  general's  books  to  be  due  on 
the  said  first  day  of  December,  1814,  [annually}  which  balance  shall  bear  an 
interest  of  eight  per  cent,  per  annum,  and  the  execution  thus  issued  shall  di- 
rect said  interest  to  be  collected  accordingly  ;  Provided,  that  in  counties 
where  receivers  and  collectors  are  not  regularly  appointed,  the  treasurer  and 
comptroller  shall,  previous  to  charging  such  collectors  with  interest,  ascertain 
from  the  dates  of  their  appointments  whether  they  have  had  the  same  length 
of  time  to  collect  the  taxes  as  is  allowed  collectors  regularly  appointed. 

5.  The  receivers  of  returns  of  taxable  propert}?^  shall,  on  or  before  the  first 
day  of  August,  1813  ;  deliver  to  the  collectors  a  digest  of  the  taxable  property 
of  the  counties  for  which  they  are  respectively  appointed,  under  the  penalty 
of  incurring  the  fine  for  non-performance  of  that  duty,  imposed  by  the  act 
herein  first  recited;  [tIc?  o/ 1804,]  and  the  collectors  may  immediately  on 
the  receipt  of  such  digest,  provided  they  have  been  duly  commissioned,  and 
have  given  bond  and  qualified  agreeably  to  law,  proceed  to  collect  the  tax 
therein  assessed,  giving  however  the  notices  required  by  the  said  first-recited 
act ;  ^d  the  time  of  advertising  the  collectors'  sales,  and  the  days  on  which 
they  shall  take  place,  shall  be  the  same  as  are  prescribed  by  law  for  sheriffs' 
sales — provided,  that  such  collector  in  all  cases  where  they,  or  either  of  them, 
shall  levy  or  distrain  on  any  personal  property,  for  the  collection  of  a  poll  tax 
only,  that  it  shall  be  his  duty  to  advertise  the  property  so  levied  upon  as 
aforesaid,  in  three  of  the  most  public  places  in  the  captain''s  district,  at  least 
fifteen  days  previous  to  such  intended  sale,  wherein  such  defaulter  resides  or 
may  have  resided  at  the  time  of  giving  in  his  return  to  the  tax  receiver,  and 
his  property  shall  be  sold  under  the  same  restrictions  as  are  heretofore  pointed 
out  by  the  tax  law  now  in  force. 

6.  No  tax  collector  shall  proceed  to  collect  any  tax  due  from  any  individual 
which  he  was  authorised  to  collect  agreeable  to  law,  by  virtue  of  his  appoint- 
ment, after  the  expiration  of  two  years — Provided,  sufficient  property  can  be 
found  in  the  count}^  to  satisfy  such  tax  due  by  any  individual  or  individuals. 

7.  When  the  collector  shall  have  his  insolvent  list  credited,  it  shall  be  the 
duty  of  the  grand  jury  to  retain  a  copy  of  such  list,  and  direct  the  collector  to 
issue  executions  for  the  same,  and  place  them  in  the  hands  of  some  constable 
of  the  county  for  collection,  who  shall  be  entitled  to  the  same  fees  as  he  is 
entitled  to  for  other  executions,  and  two  and  a  half  per  centum,  and  the 
balance  shall  be  paid  by  the  constable  to  the  clerk  of  the  inferior  court,  whose 
duty  it  shall  be  to  transmit  the  same  to  the  treasurer. 

8.  No  tax  collector  shall  be  allowed  his  insolvent  list  after  execution  shall 
have  issued  against  him,  unless  he  will  come  before  the  comptroller-general, 
and  have  the  same  fairly  adjusted. — Act  of  1812  ;  .Prin.  Dig.  854. 

1.  From  and  after  the  passage  of  this  act,  the  receivers  of  returns  of  taxable 
property  shall  continue  to  receive  the  returns  aforesaid  of  all  persons  liable  to 
pay  tax  until  the  first  day  of  August  in  each  year. 

2.  The  receiver  of  returns  of  taxable  property,  shall,  on  or  before  the  first 
Monday  in  November  in  each  year,  deliver  the  several  digests,  and  perform 
all  other  duties  required  of  them,  according  to  the  requisitions  of  the  before- 
recited  act;  [tIc^  0/1812,]  Provided  said  requisitions  be  not  repugnant  to 
this  act.  / 

3.  All  persons  who  may  have  incurred  the  penalty  of  a  fourfold  tax  under 
the  before-recited  act,  \^Act  of  1812,]  shall  be  exonerated  from  the  payment 
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of  the  same,  on  the  payment  of  one-third  part  of  the  same  ;  and  it  shall  be 
the  duty  of  the  several  tax  collectors  in  the  several  counties  to  receive  one- 
third  part  of  the  tax  which  may  be  on  their  books  charged  against  defaulters  ; 
and  on  receiving  the  same,  give  receipts  in  full ;  and  in  their  settlements  with 
the  comptroller-general,  they  shall  be  entitled  to  a  credit  for  the  whole  of  the 
said  fourfold  tax,  on  paying  one-third  thereof ;  and  in  case  any  such  defaulter 
shall  neglect  to  pay  the  one-third  as  aforesaid,  the  collector  shall  not  be  at 
libert}^  to  issue  his  execution  against  such  defaulter  for  more  than  the  one- 
third  of  the  said  fourfold  tax. 

4.  From  and  after  the  passage  of  this  act,  the  receivers  of  tax  returns  shall 
give  at  least  twenty  days'  notice  at  the  muster-ground  in  each  captain's  dis- 
trict, of  the  time  of  expiration  for  receiving  of  said  lists,  together  wdth  the 
names  of  persons  who  have  not  then  given  in  their  lists  ;  and  immediately 
after  said  time  has  expired,  they  shall  make  out  a  fair  list  of  the  persons  in 
default,  and  advertise  the  same  at  each  captain's  muster-ground,  which  shall 
supersede  the  necessity  of  advertising  defaulters  in  the  public  gazettes. 

5.  The  provisions  in  the  before-recited  act,  (Act  0/1812,)  so  far  as  respects 
the  receivers'  assessing  a  fourfold  tax  in  cases  of  default,  be  and  the  same  are 
hereby  repealed ;  and  that  the  receivers  of  tax  returns  shall  proceed  to  assess 
a  doable  tax  in  cases  of  default,  as  prescribed  by  the  tax  law,  passed  10th 
December,  1812,  raising  a  tax  for  the  political  year  1813. 

7.  Nothing  in  the  before-recited  act,  authorising  the  inferior  courts  to  remit 
fourfold  tax  on  defaulters,  shall  be  so  construed  as  to  authorise  them  to  remit 
more  than  three-fourths  of  the  tax  charged  on  the  receivers'  books,  or  any 
greater  part  of  said  tax  than  shall  reduce  the  same  to  a  less  sum  than  his,  her, 
or  their  ordinary  annual  tax. 

9.  The  receivers  of  returns  of  taxable  property  and  collectors  of  taxes,  who 
may  hereafter  be  appointed  and  qualified  agreeably  to  law,  be,  and  they  are 
hereby  authorised  and  required  to  receive  the  returns  of  taxable  property,  and 
to  collect  the  taxes  thereon  for  all  former  years  since  1800  inclusive,  where 
any  county  is  in  default  for  not  having  made  their  returns  as  required  by  law : 
Provided^  that  the  taxes  shall  be  assessed  in  conformity  to  the  laws  in  force  at 
the  time  such  default  happened. — Act  of  1813  ;  Prin.  Dig.  856. 

4.  No  security  or  securities  for  tax  collectors  shall  be  entitled  to  hold  the 
office  of  sheriff  in  any  county  in  this  State  until  all  moneys  collected  by  the 
said  tax  collector  or  collectors  shall  have  been  paid  by  him  or  them  to  the 
proper  authorities. 

5.  In  all  cases  where  the  treasurer  and  comptroller-general  shall  issue  exe- 
cutions against  delinquent  tax  collectors,  it  shall  be  lawful  for  any  sheriff  into 
whose  hands  such  execution  or  executions  may  be  placed,  to  collect  from  such 
delinquent  tax  collector  two  and  a  half  per  cent,  on,  and  in  addition  to  the 
amount  of  such  execution  or  executions,  which  shall  be  full  compensation  for 
the  trouble  and  expense  of  such  sheriff  or  sheriffs,  in  collecting  and  paying  over 
at  the  treasury  the  amount  of  such  execution  or  executions,  as  may  be  placed 
in  their  hands  as  aforesaid — Provided.,  that  ever}^  sheriff  who  shall  receive  the 
said  per  cent,  shall  be  liable  to  refund  the  same  to  the  collector  from  whom  it 
ma}^  be  received,  if  he  does  not  return  the  execution  and  pay  over  the  money 
collected  thereon  for  the  vState  at  the  treasury  on  or  before  the  day  he  may  be 
required  so  to  do  by  said  execution. 

6.  No  collector  shall  hereafter  be  allowed  an  insolvent  list,  if  he  do  not 
obtain  the  same  at  some  term  of  the  superior  court  prior  to  the  day  on  which 
he  may  be  required  to  close  his  account  at  the  comptroller-general's  office — 
Provided,  he  shall  not  have  been  prevented  from  obtaining  his  insolvent  list  by 
reason  of  a  failure  of  the  courts. — Act  of  1814  ;  Prin.  Dig.  857. 
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1.  If  any  tax  collector  in  this  State  shall  have  closed  or  may  hereafter  close 
his  account  at  the  comptroller-general's  office,  by  paying  into  the  treasury  the 
amount  due  by  him,  without  having  been  allowed  an  insolvent  list,  and  shall 
thereafter  obtain  an  insolvent  list  duly  certified  by  the  grand  jurj^  of  the  county 
for  which  he  is  collector,  and  produce  the  same  to  the  comptroller-general,  it 
shall  be  the  duty  of  the  said  comptroller-general,  to  give  such  collector  a  cer- 
tificate setting  forth  that  he  had  filed  in  his  office  an  insolvent  list,  duly  certi- 
fied, and  that  his  account  as  collector  had  been  previously  settled  and  closed, 
without  his  having  been  allowed  the  amount  of  said  insolvent  list,  which  cer* 
tificate  being  presented  to  the  executive,  the  said  collector  shall  be  entitled  to  a 
warrant  on  the  treasurer  from  the  governor,  payable  out  of  the  contingent  fund, 
for  the  amount  of  his  insolvent  list,  as  expressed  in  the  aforesaid  certificate  of 
the  comptroller-general. 

2.  If  from  any  cause  whatever  it  shall  have  happened,  or  may  hereafter 
happen,  that  a  tax  collector  shall  pay  into  the  treasury  a  greater  amount  than 
that  with  which  he  is  charged  in  the  comptroller-general's  office,  and  ought  to 
have  paid  after  having  been  allowed  all  his  proper  credits,  it  shall  be  the  duty 
of  the  comptroller-general  to  certify  the  same  to  the  executive,  and  thereupon 
such  collector  shall  be  entitled  to  a  warrant  on  the  treasurer,  from  the  gov- 
ernor, payable  out  of  the  contingent  fund,  for  the  amount  so  certified  to  have 
been  overpaid  by  him. 

3.  In  any  county  where  there  shall  be  a  county  tax  levied,  it  shall  be  the 
duty  of  the  grand  jury  in  examining  the  insolvent  list,  to  deliver  to  the  col- 
lector a  list  of  the  amount  allowed  him  on  account  of  the  general  tax,  and  also 
a  separate  list,  containing  the  amount  allowed  him  on  account  of  the  county 
tax. 

4.  In  future,  the  treasurer  is  hereby  authorised  and  required  to  wait  with 
the  tax  collectors,  who  now  are,  or  may  hereafter  be  in  this  State,  for  the 
amount  of  their  insolvent  lists,  claimed  by  them,  where  they  shall  be  prevented 
from  having  the  same  allowed  by  the  grand  jury  of  the  county  for  want  of  a 
session  of  the  superior  court — Provided^  that  the  said  tax  collector  or  collectors 
shall  pay  into  the  treasury  the  full  amount  of  money  due  from  them  or  him  to 
the  State,  with  the  above  exception. 

5.  The  tax  collectors  aforesaid  shall,  within  thirty  days  after  the  next  ses- 
sion of  the  superior  courts  of  their  respective  counties,  after  the  time  prescribed 
by  law  for  their  settlement  with  the  treasurer,  return  to  the  comptroller-gene- 
ral's office  their  insolvent  lists,  approved  according  to  law  by  the  grand  jury  of 
their  respective  counties,  or  in  default  thereof,  or  of  payment  of  the  amount, 
execution  shall  issue  for  the  same  as  in  other  cases  of  executions  against  de- 
faulting tax  collectors. 

6.  If  the  insolvent  lists  or  list  should  be  approved  by  the  grand  jury  for  a 
smaller  sum  than  was  claimed  by  the  tax  collector  in  his  settlement  with  the 
treasurer,  he  shall  return  it  as  herein  directed,  and  pay  the  difference  at  the 
same  time  into  the  treasury,  or  execution  shall  issue  as  herein  pointed  out. — 
Act  of  1815  ;  Prin.  Dig.  858. 

That  all  money  paid  into  the  treasury  as  an  excess,  on  account  of  insolvent 
lists,  or  by  mistake,  or  when  two  grants  shall  have  issued  for  the  same  lot ; 
shall  be  drawn  therefrom  according  to  law,  and  reported  by  the  proper  officers, 
to  each  General  Assembly,  as  over-payments  made  at  the  treasury. — Act  of 
1845  ;  pamp.  p.  15. 

8.  In  all  cases  where  there  may  be  a  county  or  poor  tax  levied  by  any  law, 
or  the  justices  of  the  inferior  court  of  any  county,  and  collected  by  the  tax  col- 
lector of  any  county,  and  not  paid  over  to  the  proper  authority  in  each  county, 
the  justices  of  the  inferior  court,  or  a  majority  of  them  in  each  county  be,  and 
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they  are  authorised  to  issue  execution  against  any  tax  collector  and  his  securi- 
ties so  neglecting  or  refusing  to  pay  over  the  county  and  poor  tax. 

9.  In  all  cases  where  free  persons  of  color  shall  fail  or  refuse  to  pay  the  taxes 
charo-ed  against  them,  and  shall  have  no  property  on  which  to  levy,  the  col- 
lector may  levy  on  and  hire  out  said  free  person  of  color,  for  such  price  as  will 
produce  the  amount  due  the  State. — Act  o/1815;  Frin.  Dig,  859. 

1.  In  all  cases  where  any  person  shall  have  regularly  listed  and  paid  his  tax  in 
the  county  where  he  resides,  and  be  returned  as  a  defaulter  in  another  or  differ- 
ent county  for  the  same  tax,  then  and  in  that  case  the  grand  jury  of  the  county 
claimino;  such  default  tax  shall,  on  application  being  made  by  the  collector  of 
said  county,  certify  to  the  fact,  and  request  the  comptroller-general  to  counter- 
sign the  same,  so  that  it  may  serve  as  a  sufficient  voucher  to  authorise  the 
treasurer  of  the  State  to  credit  the  collector  by  the  same  amount,  as  though  it 
had  been  a  part  of  his  insolvent  list. 

2.  When  any  collector,  after  being  furnished  with  the  receipts  of  the  receiver 
and  collector  of  the  count}^  where  the  aforesaid  tax  has  been  paid,  shall  fail  to 
apply  to  ihe  grand  jury  for  a  certificate  as  aforesaid,  and  shall  proceed  to  exe- 
cute or  have  executed  the  property  of  the  person  so  returned  as  a  defaulter, 
for  each  and  every  such  offence  he  shall  pay  the  sum  of  fifty  dollars,  to  be 
applied  to  county  purposes. — Act  of  1S15  ;  JPrin.  Dig.  859. 

2.  There  shall  be  annually  paid  to  the  State  a  tax  of  thirty-one  and  a  quarter 
cents  on  every  hundred  dollars  value  of  bank  stock  operated  upon  or  employed 
within  this  State,  which  tax  shall  be  assessed  and  collected  in  the  manner  fol- 
lowing, viz  : — It  shall  be  the  duty  of  the  president  and  directors  of  every  bank 
incorporated  by  the  Legislature  of  this  State,  to  cause  the  cashier  thereof  to 
transmit  to  the  treasurer  of  the  State  annually  a  return  sworn  to  by  him  before 
some  justice  of  the  inferior  court  or  of  the  peace,  in  which  shall  be  stated  the 
amount  of  the  capital  stock  actually  paid  in  on  the  first  day  of  January  pre- 
ceding the  time  of  making  such  return,  and  on  or  before  the  first  day  of  De- 
cember in  each  year,  cause  to  be  paid  into  the  treasury,  free  of  any  cost  or 
deduction  whatever,  the  said  sum  of  thirty-one  and  a  quarter  cents  on  every 
hundred  dollars  of  capital  stock  returned  in  manner  aforesaid  ;  and  it  shall  be 
the  duty  of  the  president  and  directors,  managers  or  proprietors  of  every  other 
bank,  office  of  discount  and  deposit,  or  ofiice  of  discount  only,  now  in  opera- 
tion, or  which  may  be  established  or  go  into  operation,  within  this  State,  to 
cause  the  cashier  thereof  to  transmit  annually  to  the  treasurer  of  this  State,  a 
return  svt^orn  to  by  him  in  the  manner  above  pointed  out,  in  which  shall  be 
stated  the  amount  of  capital  stock  actually  employed  or  operated  upon  by  such 
bank,  office  of  discount  and  deposit,  or  office  of  discount  only,  on  the  first  day 
of  January  preceding  the  time  of  making  such  return,  and  on  or  before  the 
first  da}'  of  December  in  each  year,  cause  to  be  paid  into  the  treasury,  free  of 
any  cost  or  deduction  whatever,  the  said  sum  of  thirty-one  and  a  quarter  cents 
on  every  hundred  dollars  of  capital  stock,  returned  in  manner  aforesaid.  And 
on  neglect  or  refusal  of  any  bank,  office  of  discount  and  deposit,  or  office  of 
discount  only,  except  the  offices  of  the  bank  of  the  State  of  Georgia,  (a  return 
of  the  capital  stock  of  which  shall  be  made  in  manner  aforesaid  by  the  princi- 
pal cashier  of  said  bank,)  to  make  return  or  to  pay  the  tax  in  the  manner 
herein  pointed  out,  it  shall  be  lawful  for  the  treasurer  of  the  State,  and  it  is 
hereby  made  his  duty,  immediately  after  the  first  day  of  December  in  each 
year,  to  issue  his  execution  against  the  president  and  directors,  managers  or 
proprietors  of  any  bank,  office  of  discount  and  deposit,  or  office  of  discount 
only,  so  neglecting  or  refusing  to  make  return  or  pay  the  tax  aforesaid,  which 
execution  shall  be  directed  to  the  sheriff  of  the  county  in  which  such  default- 
ing bank,  office  of  discount  and  deposit,  or  office  of  discount  only,  shall  be  ; 
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and  shall  be  issued  for  an  amount  equal  to  thirty-one  and  a  quarter  cents  on 
every  hundred  dollars  of  the  capital  stock  actually  subscribed  for  in  the  bank 
of  the  State  of  Georgia.  And  if  any  sheriff,  to  whom  any  execution  issued 
by  virtue  of  the  provisions  of  this  act,  may  be  directed,  cannot  find  property 
whereon  to  levy  belonging  to  the  bank,  office  of  discount  and  deposit,  or  office 
of  discount  only,  against  the  president  and  directors,  managers  or  proprietors, 
of  which  such  execution  may  have  issued,  it  shall  be  lawful  for  such  sheriff, 
and  it  is  hereby  made  his  duty  to  levy  the  same  on  the  individual  property  of 
all  or  any  of  the  directors,  managers,  or  proprietors,  against  whom  such  exe- 
cution may  be  ;  and  to  sell  such  property,  or  so  much  thereof  as  will  satisfy 
such  execution,  and  pay  all  costs  that  may  be  incurred  in  consequence  thereof. 

3.  If  any  sheriff  to  whom  an  execution,  issued  as  herein  required,  may  be 
directed,  shall  fail  to  collect  the  same  by  the  time  therein  specified,  and  pay 
the  amount  thereof  into  the  treasury,  or  deposit  the  same  in  such  bank  as  the 
treasurer  may  direct,  subject  to  the  order  of  said  treasurer,  it  shall  be  lawful 
for,  and  it  is  hereby  made  the  duty  of  any  judge  of  the  superior  courts  of  this 
State,  to  whom  the  treasurer  shall  make  written  application  for  that  purpose 
during  the  recess  of  the  courts,  to  cause  such  measures  to  be  taken  to  compel 
an  immediate  payment  by  such  sheriff  of  the  amount  of  such  execution,  and 
such  other  proceedings  to  be  had  thereon,  as  would  be  authorised  if  a  rule 
were  obtained  against  such  sheriff  in  term  time. 

4.  So  much  of  this  act  as  relates  to  the  levying  and  collecting  a  tax  on  bank 
stock,  shall  continue  in  force  until  the  same  shall  be  altered  or  repealed  by 
law.— -Ac^  of  1817  ;  Prin.  Dig.  859. 

2.  That  there  shall  be  annually  paid  to  the  State  a  tax  of  thirty-one  and  a 
quarter  cents  on  every  hundred  dollars  value  of  stock  operated  upon  or  em- 
ployed within  this  State  by  the  president,  directors  and  company  of  the  Steam- 
boat Company  of  Georgia,  which  tax  shall  be  assessed  and  collected  in  the 
manner  following :  viz.,  it  shall  be  the  duty  of  the  said  president,  directors 
and  company  of  the  Steamboat  Company  of  Georgia,  to  cause  the  treasurer 
thereof  to  transmit  to  the  treasurer  of  the  State  annually  a  return,  sworn  to 
by  him  before  some  justice  of  the  inferior  court  or  of  the  peace,  in  which  shall 
be  stated  the  amount  of  the  Capital  stock  actually  paid  in  on  the  first  day  of 
January  preceding  the  term  of  making  such  return  ;  and  on  or  before  the  first 
day  of  December  in  each  year  cause  to  be  paid  into  the  treasury,  free  of  costs 
or  deduction  whatever,  the  sum  of  thirty-one  and  a  quarter  cents  on  every  hun- 
dred dollars  of  capital  stock  returned  in  manner  aforesaid ;  and  on  neglect  or 
refusal  of  said  president,  directors  and  company  of  the  Steamboat  Company 
of  Georgia  to  make  return  or  to  pay  the  tax  in  the  manner  herein  pointed  out, 
it  shall  be  lawful  for  the  treasurer  of  the  State,  and  it  is  hereby  made  his  duty, 
immediately  after  the  first  day  of  December,  in  each  year,  to  issue  his  execu- 
tion against  the  said  president,  directors  and  company  of  the  Steamboat  Com- 
pany of  Georgia  so  neglecting  or  refusing  to  make  return  and  pay  the  tax 
aforesaid  ;  which  execution  shall  be  directed  to  the  sheriff  of  Richmond 
County,  and  shall  be  issued  for  an  amount  equal  to  thirty-one  and  a  quarter 
cents  on  every  hundred  dollars  of  the  capital  stock  actually  subscribed  for  in 
the  bank  of  the  State  of  Georgia. — Act  of  1820  ;  Prin.  Dig.  861. 

4.  All  and  every  person  making  returns  for  taxable  property  may,  at  the 
time  of  taking  the  oath  prescribed  by  law,  make  an  exception  of  such  property 
as  they  on  their  said  oath  believe  to  have  been  or  will  be  returned  by  some 
other  person. 

5.  The  tax  collectors'  bonds  in  the  several  counties  of  this  State  shall  be 
taken  for  at  least  double  the  amount  the  t-\x  of  the  said  county  is  lia- 
ble TO  PAY,  which  bond  shall  be  recorded  in  the  clerk's  office  of  the  inferior 
court,  who  shall  receive  from  said  tax  collector  for  such  services  the  sum  of 
one  dollar. 
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6.  When  the  original  bond  may  be  lost  or  otherwise  mislaid,  a  copy  of  said 
bond,  certified  by  the  clerk  to  be  a  true  copy,  shall  be  held  good  in  the  place 
of  the  original.— ^c?  of  1822  ;  Prin.  Dig.  861. 

4.  In  all  cases  where  execution  shall  be  issued  by  tax  collectors,  and 
levied  by  any  sheriff  or  deputy  sheriff,  or  any  constable,  on  perishable  pro- 
perty, the  said  sheriff  or  constable  shall  advertise  the  same  in  three  of  the 
most  public  places  in  the  said  district  only,  and  be  allowed  the  same  fees  as 
constables  are  authorised  for  levying  executions. — Act  of  1824]  Frin.  Dig. 
862. 

21.  And  all  persons  who  shall  draw  lands  in  the  lottery  authorised  by  this 
act,  \^act  of  June,  1825  ;  and  act  of  1830,]  shall,  whether  the  same  be  grant- 
ed or  not,  pay  taxes  thereon,  at  the  same  rates  as  for  other  lands  of  similar 
qualities,  until  they  shall  relinquish  the  same  to  the  use  of  the  State,  by 
writing,  to  be  filed  in  the  office  of  the  secretary  of  state. — Act  of  1825  ;  Prin. 
Dig.  862. 

From  and  after  the  passage  of  this  act,  all  free  male  w^hite  persons  of 
sixty  years  of  age  and  upwards,  shall  be,  and  they  are  hereby  exempted  from 
paying  poll-tax. — Act  of  1825  ;  Prin.  Dig.  862. — Act  of  1842  ;  pamp.  p.  171. 

1.  In  all  cases  w^here  there  may  be  any  tax  due  to  the  county  in  the  hands 
of  the  collector  of  any  county,  and  collected  by  the  tax  collector  of  any  county, 
and  not  paid  over  to  the  proper  authority  on  or  before  the  first  Monday  in 
December  next  after  the  same  may  be  collected  in  every  year,  the  justices  of 
the  inferior  court,  or  a  majority  of  them  in  each  county,  be,  and  they  are 
hereby  authorised  immediately  to  issue  execution  against  any  tax  collector 
and  his  securities  so  neglecting  or  refusing  to  pay  over  such  tax. 

2.  Any  collector  of  taxes  who  shall  fail  or  neglect  to  pay  over  such  taxes 
by  the  time  specified  in  the  preceding  section,  shall  be  liable  to  pay  interest 
at  the  rate  of  twenty-five  per  cent,  on  the  amount  not  paid  over,  which  shall 
be  required  in  the  execution  issued  as  aforesaid. — Act  o/*1810;  Prin.  Dig. 
Sd3.^Act  of  1825  ;  Prin.  Dig.  863. 

7.  All  venders  of  lottery  tickets,  other  than  those  authorised  by  the  laws 
of  this  State,  shall  pay  a  tax  of  thirty-one  and  one-fourth  cents  on  every  hun- 
dred dollars'  worth  of  tickets,  by  them  vended,  and  on  failure  so  to  do,  shall  be 
subject  to  the  same  penalties  as  brokers  are  subject  to  by  this  act. — Act  of 
1830  ;  Prin.  Dig.  864. 

2.  [Assigns  half  the  taxes  to  the  counties] — and  it  is  hereby  declared  to  be 
the  duty  of  the  justices  of  the  peace,  in  each  captain's  district  in  this  State, 
to  make  a  return  to  the  receiver  of  tax  returns  of  all  persons  liable  to  pay 
taxes  in  their  respective  districts,  on  or  before  the  first  day  of  May  next,  and 
in  each  and  every  year  thereafter,  any  law  to  the  contrary  notwithstanding. — 
Act  of  1833  ;  Prin.  Dig.  864. 

1.  From  and  after  the  passage  of  this  act,  the  lots  or  parcels  of  land  on 
which  the  churches  of  the  different  denominations  in  this  State  and  the  bury- 
ing grounds  attached  thereto  are  situated,  shall  not  be  subject  to  be  taxed : 
Provided  the  lots  or  parcels  so  claimed  by  said  churches  shall  not  exceed 
five  acres.- — Act  of  1833  ;  Prin.  Dig.  865. 

1.  A  tax  shall  be  levied  and  collected  on  all  lands  within  this  State,  granted 
to,  or  surveyed  for  any  person  or  persons,  in  the  following  mode,  to  wit : 

On  each  and  every  acre  of  all  tide  swamp,  (cultivated  or  uncultivated,)  in- 
cluding islands  of  the  first  quality,  at  three  cents  and  seven  mills  per  acre  ;  of 
the  second  quality,  at  two  cents  and  three  mills  per  acre  ;  and  of  the  third  quali- 
ty, at  seven  mills  per  acre. 

On  all  pine  land  adjoining  such  tide  swamp,  or  contiguous  thereto,  or  with- 
in three  miles  of  water  carriage,  at  six  mills  per  acre. 
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On  all  prime  or  inland  swamp,  (cultivated  or  uncultivated,)  of  the  first 
quality,  at  two  cents  and  six  mills  per  acre ;  of  the  second  quality,  at  one  cent 
and  four  mills  per  acre  ;  and  of  the  third  quality,  at  six  mills  per  acre. 

On  all  pine  lands  adjoining  or  contiguous  thereto,  at  one  mill  and  a  half 
per  acre  ;  on  all  salt  marsh,  one  and  a  half  mills  per  acre. 

On  all  high  river  swamp  or  low  grounds,  (cultivated  or  uncultivated,)  in- 
cluding islands,  including  such  as  are  called  second  low  grounds,  lying  above 
Abercorn  creek,  and  as  high  as  the  mouth  of  McBean's  creek,  on  Savannah 
river,  of  the  first  quality,  at  one  cent  and  nine  mills  per  acre  ;  of  the  second 
quality,  at  one  cent  and  two  mills  per  acre  ;  and  of  the  third  quality  at  six 
mills  per  acre. 

On  all  high  river  swamp  as  aforesaid,  lying  above  McBean's  creek,  and  as 
high  as  the  mouth  of  Rae's  creek,  of  the  first  quality,  at  two  cents  and  nine 
mills  per  acre  ;  of  the  second  quality,  at  one  cent  and  nine  mills  per  acre  ;  and 
of  the  third  quality,  at  eight  mills  and  a  half  per  acre. 

On  all  high  river  swamp  as  aforesaid,  lying  from  the  mouth  of  Rae's  creek 
to  the  mouth  of  Broad  river,  on  Savannah  river,  of  the  first  quality,  at  one  cent 
3.nd  five  mills  per  acre  ;  of  the  second  quality,  at  eight  and  a  half  mills  per 
acre  ;  and  of  the  third  quality,  at  two  and  a  half  mills  per  acre. 

On  all  oak  and  hickory  lands,  (cultivated  or  uncultivated,)  including 
islands,  from  the  mouth  of  Rae's  creek,  to  the  mouth  of  Broad  river,  and 
within  one  mile  of  Savannah  river,  of  the  first  quality,  at  six  mills  per  acre  ; 
of  the  second  quality,  at  two  and  a  half  mills  per  acre  ;  and  of  the  third  quali- 
ty, at  one  and  a  half  mills  per  acre. 

On  all  oak  and  hickor}'-  lands,  including  islands,  (cultivated  or  uncultivated,) 
from  the  mouth  of  Broad  river,  up  the  Savannah  river,  and  within  oue  mile  of 
the  same,  and  up  Tugalo  river  to  the  marked  line  on  said  stream,  of  the  first 
quality,  at  four  and  one  quarter  mills  per  acre  ;  of  the  second  quality,  at  two 
and  a  half  mills  per  acre  ;  and  of  the  third  quality,  at  one  mill  per  acre. 

On  all  oak  and  hickory  lands,  including  islands,  (cultivated  or  uncultivated) 
from  the  mouth  of  Broad  river  to  the  marked  line  on  the  head  thereof,  of  the 
first  quality,  at  four  and  one  quarter  mills  per  acre  ;  of  the  second  quality,  at 
two  and  an  half  mills  per  acre  ;  and  of  the  third  quality,  at  one  mill  per  acre. 

On  all  high  river  swamp  or  low  grounds,  including  islands,  (cultivated  or 
uncultivated)  from  Fort  Argyle  to  the  mouth  of  Buckhead  creek,  on  Ogechee 
river,  of  the  first  quality,  at  seven  and  one  quarter  mills  per  acre  ;  of  the  second 
quality,  Sit  four  and  one  quarter  mills  per  acre  ;  and  of  the  third  quality,  at  one 
and  ofi  half  mills  per  acre. 

On  all  oak  and  hickory  lands,  as  aforesaid,  from  the  mouth  of  Buckhead 
creek  to  the  head  of  Ogechee  river,  of  the  first  quality,  at  six  mills  per  acre ; 
of  the  second  quality,  at  two  and  an  half  mills  per  acre  ;  and  of  the  third  qua- 
lity, at  one  and  an  half  mills  per  acre. 

On  all  high  river  swamp  or  low  grounds,  including  islands,  (cultivated  or  un- 
cultivated) from  the  mouth  of  Buckhead  creek  to  the  head  of  Ogechee  river, 
of  the  first  quality,  six  mills  per  acre  ;  of  the  second  quality,  at  iivo  and  an  half 
mills  per  acre  ;  and  of  the  third  qualit}^,  at  one  and  an  half  mills  per  acre. 

On  all  high  river  swamp,  (cultivated  or  uncultivated)  including  islands,  from 
Cathead  on  the  river  Alatamaha,  to  the  mouth  of  the  Oconee  river,  of  the  first 
quality,  at  eight  and  an  half  mills  per  acre ;  of  the  second  quality,  at  four  and 
one  quarter  mills  per  acre  ;  and  of  the  third  quality,  at  one  and  an  half  mills  per 
acre. 

On  all  high  river  swamp  or  low  grounds  as  aforesaid,  from  the  mouth  of  Oco- 
nee river,  along  the  northern  stream  on  the  north  side  of  the  Indian  temporary 
line,  to  the  confluence  of  the  Oconee  and  Appalachee,  or  South  Fork,  of  the 
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first  quality,  at  one  cent  and  two  mills  per  acre  ;  of  the  second  quality,  at  six 
mills  per  acre  ;  and  of  the  third  quality,  at  one  and  an  Aa/f  mills  per  acre. 

On  all  river  swamp,  as  aforesaid,  from  the  confluence  of  the  Oconee  and 
Appalachee  rivers,  upwards  on  the  north  side  of  the  Indian  temporary  line,  of 
the  first  quality,  at  seven  and  an  half  mills  per  acre  ;  of  the  second  quality,  at 
^ve  mills  per  acre  ;  and  of  the  third  quality,  at  two  and  an  half  miWs  per  acre. 

On  all  other  oak  and  hickory  lands  throughout  this  State,  of  the  first  quality, 
Sit  four  and  a  quarter  mills  per  acre  ;  of  the  second  quality,  at  two  and  a  half 
mills  per  acre  ;    and  of  the  third  quality,  at  one  and  a  quarter  mills  per  acre. 

On  all  oak  and  hickory  lands,  including  islands,  (cultivated  or  unculti- 
vated) ahove  the  flowing  of  the  tide  on  all  rivers,  from  Cathead,  on  the  river 
Alatamaha,  to  the  river  St.  Mary's  inclusive,  to  the  marked  line  aforesaid,  of 
the  first  quality,  at  tivo  and  a  halfmiUs  per  acre  ;  of  the  second  quality,  at  one 
and  a  half  mills  per  acre  ;  and  of  the  third  quality,  at  three-quarters  of  a  mill  per 
acre. 

On  all  lands  on  the  sea  islands,  or  lying  contiguous  to  the  sea-shore,  usually 
cultivated,  or  capable  of  cultivation,  in  corn,  indigo  or  cotton,  of  the  first  qua- 
lity, at  one  cent  and^ue  mills  per  acre  ;  of  the  second  quality,  at  eight  and  one 
half  mills  per  acre  ;  and  of  the  third  quality,  Sit  four  mills  per  acre. 

On  all  other  pine  lands  throughout  the  State,  at  three-qaarters  of  a  mill  per 
acre.— ^c^  o/1804;  Prin.  Dig.  841. 

9.  The  tax  on  all  high  river  swamp,  and  low  grounds,  on  the  south  side,  and 
adjoining  thereto,  of  the  Oconee  river,  and  on  the  north  side,  and  adjoining 
thereto,  of  the  river  Ocmulgee,  the  same  assessment  as  by  the  above-recited 
law  (Act  of  1804)  is  levied  on  lands  of  the  same  quality  on  the  north  side  of 
the  Oconee  ;  and  on  ail  other  oak  and  hickory  land,  and  pine  land,  lying  be- 
tween and  in  the  fork  of  the  said  rivers,  Qconee  and  Ocmulgee,  the  same  as- 
sessment as  in  the  other  counties  of  this  State. — Act  of  IS07  ;  Prin.  Dig.  852. 

5.  The  tax  on  all  high  rivers,  swamp,  and  low  grounds  on  the  west  side, 
and  adjoining  thereto,  of  the  river  Ocmulgee,  also  on  both  sides  of  the  Flint 
river,  and  on  the  east  side  of  the  Chattahoochee,  and  the  lands  adjoining  thereto, 
up  to  where  the  boundary  line  dividing  this  State  and  the  State  of  Alabama 
comes  on  said  river,  be  the  same  assessment  as  by  the  act  of  1804  is  levied  on 
lands  of  the  same  quality  on  the  Oconee  river  ;  and  on  all  other  oak  and  hickory 
land,  and  pine  land,  lying  between  the  rivers  Ocmulgee,  Flint  and  Chattahoo- 
chee, be  the  same  assessment  as  in  other  counties  in  this  Slate ;  and  all  the 
lands  which  lie  on  both  sides  of  the  Chattahoochee,  above  the  corner  specified 
above,  to  the  head  waters  thereof,  and  on  all  the  land  which  lies  on  the  west 
side  of  the  Tugalo  and  Chattooga  rivers,  above  what  is  known  as  Hawkin's 
line,  and  all  other  oak  and  hickory  land,  and  other  land,  of  the  third  quality, 
which  lies  between  the  said  rivers,  Tugalo  and  Chattahoochee,  shall  be  assessed 
as  the  land  on  Tugalo  river,  from  the  junction  of  Broad  river  with  said  Tugalo 
river,  to  the  above-described  line  ;  and  all  other  mountainous  land,  of  the  fourth 
or  last  quality,  which  lies  between  the  said  rivers  and  the  present  Cherokee 
boundary  line,  and  the  line  of  the  Alabama,  shall  be  assessed  at  halfo,  mill  per 
acre.— ^c?  of  1828  ;  Prin.  Dig.  863. 

2.  The  sum  of  thirty-one  and  a  quarter  cents  shall  be  levied  on  all  free  male 
white  persons  of  the  age  of  twenty-one  years,  and  upwards,  in  this  State,  and 
the  sum  of  thirty-one  and  a  quarter  cents  on  all  negroes,  and  other  slaves,  under 
sixty  years  of  age,  within  the  limits  of  the  same  ;  and  the  sum  oi thirty-one  and 
a  quarter  cents  on  every  hundred  dollars  value  of  every  lot,  wharf,  or  other 
lands  not  herein  already  enumerated ;  and  on  all  other  buildings  within  the 
limits  of  any  town,  village  or  borough,  within  the  same  ;  the  sum  of  thirty-one 
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and  a  quarter  cents  upon  all  male  free  negroes ^  mulaltoessLiad  mustizoes^  from  the 
age  of  twenty-one  years,  and  upwards ,^ver  and  above  the  taxable  property  they 
may  be  possessed  of  ;  and  the  sum  of  thirty-one  and  a  quarter  cents  shall  be 
levied  on  every  hundred  dollars  value  of  all  persons'  stock  in  trade,  shop- 
keepers and  others,  to  be  computed  at  prime  costs,  and  the  return  to  bp  made 
on  oath,  that  the  stock  in  trade  so  returned  is  the  highest  estimation  of  the 
stock  in  such  persons'  possession  at  any  time,  not  exceeding  three  months  pre- 
ceding the  time  appointed  by  this  act  for  such  stock  in  trade  to  be  estimated 
and  returned  ;  the  sum  of  one  dollar  on  all  four-wheeled  carriages,  (wagons 
excepted)  ;  and  the  sum  oi  fifty  cents  on  all  two-wheeled  carriages,  (carts  and 
drays  excepted)  ;  the  sum  ol four  dollars  on  all  practitioners  of  law  or  physic  ; 
the  sum  o^ four  dollars  on  all  factors  and  brokers,  and  on  all  wares,  liquors  and 
merchandise,  sold,  bargained  or  trafficked  for  by  such  factors  and  brokers ; 
eighteen  and  three  quarter  cents  on  every  hundred  dollars  by  them  sold  or  dis- 
posed of,  to  be  given  in  upon  oath  ;  and  the  sum  of  fifty  cents  on  every  hun- 
dred dollars  of  the  funded  stock  of  the  United  States,  to  be  given  in  by  the 
holders  thereof  in  like  manner  as  stock  in  trade.  Provided  nevertheless,  that 
in  all  cases  of  extreme  indigence  or  infirmity,  the  inferior  court  of  each  county 
shall  be,  and  they  are  hereby  authorised  to  remit  the  poll  tax  upon  such  indi- 
gent or  infirm  persons  claiming  the  same. — Act  of  1804  ;  Frin.  Dig.  842. 

1.  That  from  and  after  the  passage  of  this  act,  any  person  or  persons  keep- 
ing a  billiard  table  in  any  of  the  counties  of  this  State,  and  suffering  persons  to 
play  thereon,  shall  be  required  to  pay  a  tax  thereon  of  the  sum  of  twenty-five 
dollars,  for  each  and  every  year  in  which  there  may  be  any  playing  on  the 
same. 

2.  That  in  case  any  such  person  shall  fail  to  give  in  such  tables,  it  shall  be 
the  duty  of  the  receiver  of  the  tax  returns  in  such  county,  to  assess  a  double 
tax  upon  the  owner  or  owners  thereof,  and  proceed  as  in  other  cases  of  de- 
fault.—^c^  of  1843  ;  pamp.  p.  166. 

1.  That  the  act  passed  on  the  twelfth  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  four,  entitled  "  An  act  to  raise  a  tax  for  the  sup- 
port of  government,  for  the  year  one  thousand  eight  hundred  and  five,"  and 
all  acts  amendatory  thereof,  so  far  as  the  same  shall  not  be  inconsistent  with 
the  provisions  of  this  act,  be,  and  the  same  are  hereby  enacted,  and  declared  in 
force,  for  and  during  the  year  one  thousand  eight  hundred  and  forty-one,  and 
from  thence  afterwards,  until  the  same  shall  be  repealed. 

2.  That  during  the  time  this  act  shall  continue  in  force,  the  tax  on  bank 
stock,  or  capital  employed  in  the  business  of  brokerage,  and  capital  em- 
ployed by  insurance  and  trust  companies  in  this  State,  shall  be  thirty-one 
and  a  quarter  cents  on  every  hundred  dollars  so  invested  and  employed  ;  and 
on  money  employed  by  private  individuals  in  lending  at  interest,  and  shav- 
ing and  discounting  notes,  bonds  and  executions,  and  on  all  other  notes  on  sol- 
vent debtors,  bearing  interest,  excepting  such  notes  as  shall  be  founded  on  sales 
of  property  or  merchandise,  or  on  services  rendered,  and  shall  not  have  been 
renewed,  and  upon  which  no  interest  shall  have  been  paid,  shall  be  eight  cents 
on  every  hundred  dollars  so  lent  and  employed  ;  and  that  all  bridges,  ferries 
and  turnpikes,  shall  pay  a  tax  of  ten  cents  on  every  hundred  dollars'  worth  of. 
said  bridges,  ferries  and  turnpikes. 

3.  That  so  far  as  any  acts  or  parts  of  acts,  that  may  be  construed  or  consid- 
ered to  be  now  in  force,  make  the  taxes  now  imposed  greater  or  less  than  is 
provided  for  in  the  aforementioned  tax  law  of  December,  one  thousand  eight 
hundred  and  four,  and  in  the  second  section  of  this  act,  the  same  are  hereby  re- 
pealed. 

4.  That  the  receivers  of  lax  returns  for  the  several  counties  in  this  State, 
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sMl  make  a  general  digest  of  all  the  returns  of  taxable  property,  and  of  the  tax- 
able property  of  defaulters,  in  the  mann|^  heretofore  prescribed  and  accustomed 
under  existing  laws  ;  and  each  and  every  receiver  shall  make  out  three  copies 
of  the  digest  of,  and  for  his  particular  county,  and  shall,  on  or  before  the  first 
day  of  July,  in  the  year  one  thousand  eight  hundred  and  forty-one,  and  every 
year  afterwards,  deliver  one  copy  of  said  digest  of  tax  returns,  to  the  tax  col- 
lector of  the  county,  one  to  the  clerk  of  the  inferior  court,  and  shall,  on  or  be- 
fore the  first  day  of  August  thereafter,  deliver  one  copy  of  said  digest  to  the 
comptroller-general  of  the  State,  under  the  penalty  of  one  thousand  dollars  for 
each  and  every  omission  to  deliver  said  copies,  or  either  of  them,  in  the  man- 
ner and  within  the  periods  above  specified.  And  the  tax  collectors  of  the  several 
counties  shall  proceed  at  once  to  collect  the  taxes  of  their  respective  coun- 
ties, according  to  the  digest  and  assessment  thereof,  delivered  to  them  respect- 
ively, as  aforesaid,  by  the  receivers  of  tax  returns  of  their  counties  respective- 
ly. And  the  said  tax  collectors  shall  pay  the  taxes  so  to  be  collected  into  the 
treasury,  on  or  before  the  first  day  of  December,  in  each  and  every  year,  be- 
ginning with  the  year  one  thousnnd  eight  hundred  and  forty-one,  subject  to 
such  deductions  and  allowances  as  existing  laws  authorise  for  compensation  to 
the  receivers  and  collectors,  and  other  causes. 

5.  That  an  act  passed  on  the  tv/enty-first  day  of  December,  eighteen  hun- 
dred and  thirty-nine,  entitled  "  An  act  to  impose,  levy  and  collect  a  tax  for  the 
political  year  eighteen  hundred  and  forty,  on  property,  both  real  and  personal, 
and  to  inflict  penalties  for  refusing  or  neglecting  to  comply  with  the  provisions 
of  the  same,"  be,  and  the  same  is  hereby  repealed  ;  and  the  returns  and  as- 
sessment of  taxes,  made  under  and  in  pursuance  of  the  same,  be  and  the 
same  are  hereby  annulled  and  superseded  entirely  by  the  provisions  of  this  act, 

6.  That  the  tax  receivers  of  the  present  year  eighteen  hundred  and  forty, 
shall  receive  compensation  from  the  taxes  to  be  collected  in  eighteen  hundred 
and  forty-one,  in  the  same  manner  as  if  their  books  of  returns  and  digest  were  not 
superseded  by  this  act. — Act  of  1840  ;  pamp.  p.  175. 

That  hereafter,  when  any  bank  of  this  State  shall  return  to  the  treasury  the 
amount  of  bank  stock  as  subject  to  taxation,  such  bank  thereafter  shall  not 
be  permitted  to  reduce  said  bank  stock,  but  shall  be  compelled  to  pay  tax 
on  the  highest  amount  of  such  stock  so  returned  as  subject  to  taxation,  within 
the  limits  of  their  respective  charters.  Provided^  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  such  banks  as  are  now  authorised  by  law  to 
reduce  their  capitals,  so  to  do  according  to  such  laws. — Act  q/1845  ;  pamp. 
p.  53. 

That  in  addition  to  the  tax  authorised  to  be  levied  and  collected,  by  an  act 
assented  to  on  the  23d  day  of  December,  1840,  there  be  assessed  and  collected 
by  the  several  receivers  and  collectors  of  this  State,  twenty-five  per  cent,  on 
the  amount  of  such  property  as  is  now  taxable  by  the  act  aforesaid,  and  all  other 
acts  of  which  this  act  is  amendatory. 

2.  That  his  excellency  the  Governor  be,  and  he  is  hereby  authorised  to 
suspend  the  issuing  commissions  to  tax  collectors  of  this  State,  until  the 
first  day  of  April,  in  those  counties  in  which  the  superior  courts  are  held 
in  July,  August  or  September  ;  that  the  tax  collectors  in  all  such  counties 
be,  and  they  are  hereby  allowed  until  the  first  day  of  April  to  make  their 
final  settlement  with  the  comptroller-general,  instead  of  the  first  of  January, 
as  now  prescribed  by  law :  Provided,  that  all  such  tax  collectors  shall  pay 
into  the  treasury,  as  now  required  by  law,  all  the  taxes  due  the  State,  ex- 
cept the  amount  of  their  insolvent  and  default  lists  :  Provided,  however,  that 
if  any  surplus  should  arise  from  this  tax  that  the  same  should  be  applied  to 
the  payment  of  the  public  debt  to  Reid,  Irwin  &  Co. — Act  of  1842  j  pamp. 
p.  172. 
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1.  That  the  taxes  to  be  levied  and  collected  for  each  of  the  political  years 
eighteen  hundred  and  forty-six  and  eighteen  hundred  and  forty-seven,  shall  be 
the  same  as  that  levied  and  collected  f^r  the  political  year  eighteen  hundred  and 
forty-three,  by  virtue  of  an  act  passed  on  the  twenty-third  day  of  December, 
eighteen  hundred  and  forty,  and  an  act  passed  on  the  twenty-seventh  day  of  De- 
cember, eighteen  hundred  and  forty-two,  except  as  hereinafter  provided,  viz : 
on  all  agencies  of  banks  authorised  by  other  States  and  kept  within  this  State, 
there  shall  be  levied  and  collected  annually  a  tax  of  eight  cents  on  every  hun- 
dred dollars  on  the  amount  of  exchange  bought  and  sold,  a  return  of  which 
shall  be  made  on  or  before  the  first  day  of  May. 

2.  That  when  any  person  shall  act  as  agent  or  agents  for  any  bank  incorpo- 
rated in  another  State,  or  individuals  residing  in  another  State,  in  the  purchase, 
discount  or  sale  of  bills  of  exchange,  or  promissory  notes,  he,  she,  or  they  shall 
be  liable  to  pay  a  tax  of  eight  cents  on  every  hundred  dollars  of  the  amount  so 
bought,  discounted  or  sold  ;  and  on  all  persons  or  companies  engaged  in  man- 
ufacturing, whose  capital  exceeds  fifteen  thousand  dollars,  eight  cents  on  every 
hundred  dollars  value  thereof. 

3.  That  it  shall  be  the  duty  of  the  several  receivers  of  tax  returns  to  make 
a  return  of  their  digests  to  the  comptroller-general  on  or  before  the  first  day  of 
July  of  each  year,  and  if  any  receiver  of  tax  returns  shall  fail  so  to  return  his 
digest,  unless  for  good  cause,  and  be  approved  by  the  Governor,  he  shall  incur 
the  penalty  of  one  thousand  dollars,  which  shall  be  collected  of  him  and  his 
securities  by  execution,  as  in  case  of  defaulting  tax  collectors. 

4.  That  if  any  person  shall  fail  to  make  a  return  of  taxable  property  under 
this  act,  such  persons  shall  be  doubly  taxed  for  the  first  year,  trebly  taxed  for 
the  second  year,  and  increasing  in  the  same  ratio  each  year  until  a  return  is 
made  ;  and  if  any  person  make  a  false  or  partial  return,  a  double  tax  shall  be 
assessed  by  the  Justices  of  the  Inferior  Court  of  the  county  in  which  such 
false  or  partial  return  is  made,  or  report  of  such  facts  to  them  by  the  Receiver 
of  tax  returns,  and  at  least  three  days'  notice  to  such  person,  by  order  of  the 
Justices  of  said  Court. 

5.  That  whenever  in  any  county  there  shall  be  a  failure  to  elect  a  receiver 
of  tax  returns,  or  tax  collector,  or  both,  or  from  any  other  cause  digests  will 
probably  not  be  returned  in  due  time,  it  shall  be  the  duty  of  the  Justices  of  the 
Inferior  Court,  or  a  majority  of  them,  to  assemble  forthwith,  and  notify  the 
Governor  of  such  probable  failure,  and  appoint  some  proper  person  or  persons 
to  fill  such  vacant  office  or  offices,  who  shall  qualify  before  them,  and  enter 
upon  the  duties  of  his  office  upon  giving  to  said  Court  a  bond  with  securitiesj 
executed  in  a  proper  form,  and  for  a  proper  amount. 

6.  That  it  shall  be  the  duty  of  the  Governor  to  furnish  the  several  receivers 
with  blank  forms,  by  v/hich  they  shall  make  out  their  digests,  and  each  digest 
when  so  returned  shall  be  uniformly  bound  and  labeled. 

7.  That  the  following  rates  of  commissions  shall  be  allowed  on  the  net 
amount  of  each  digest  to  each  receiver  and  collector,  to  wit :  on  all  digests 
over  twenty  thousand  dollars,  three  per  cent ;  on  all  digests  over  ten,  and  under 
twenty  thousand  dollars,  four  per  cent.  ;  on  all  digests  over  six,  and  under  ten 
thousand  dollars,  five  per  cent.  ;  on  all  digests  over  four,  and  under  six  thou- 
sand dollars,  six  per  cent. ;  on  all  digests  over  three,  and  under  four  thousand 
dollars,  seven  per  cent.  ;  on  all  digests  over  two,  and  under  three  thousad  dol- 
lars, eight  per  cent. ;  on  all  digests  over  one,  and  under  two  thousand  dollars, 
nine  per  cent. ;  on  all  digests  under  one  thousand  dollars,  ten  per  cent. 

8.  That  all  laws  and  parts  of  laws  in  relation  to  taxes  now  of  force,  not  in- 
consistent with  the  provisions  of  this  act,  and  necessary  to  carry  it  fully  into 
effect,  be,  and  the  same  are  continued  in  full  force  and  effect. — Act  of  1845  ; 
pavip.  p,  50.  -N 
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2.  That  when  any  tax  collector  shall  make  it  appear  to  the  satisfaction  of 
the  comptroller-general  and  governor  that  he  cannot  collect  the  taxes  of  the 
county  within  the  time  required  by  law, 'it  shall  and  may  be  lawful  for  them 
to  allow  further  time  (in  their  discretion)  for  the  performance  of  his  duty. — Act 
of  1843  ;  pamp.  p.  172. 

That  from  and  after  the  passage  of  this  act,  upon  satisfactory  evidence  being 
made  to  any  receiver  of  tax  returns  in  this  State,  that  any  person  returned  to 
him  as  liable  for  tax,  and  who  may  have  died  from  the  first  of  January  to  the 
time  he  shall  by  law  have  to  turn  over  his  books  into  the  hands  of  the  collector, 
shall  not  be  returned  as  a  defaulter,  but  shall  only  be  liable  to  pay  the  proper 
tax,  any  law,  custom,  or  usage  to  the  contrary  notwithstanding. — Act  of  1843  ; 
pamp.  p.  172. 

6.  All  laws,  or  parts  of  laws,  clause  or  clauses  heretofore  made,  or  such 
part  thereof  as  authorised  the  county  courts  of  this  State  to  levy  a  tax  for 
county  purposes,  be,  and  the  same  are  hereby  repealed.  Provided,  that  nothing 
in  this  act  contained  shall  extend  or  be  construed  to  extend  to  have  operation 
in  the  county  of  Chatham,  so  as  to  repeal  or  affect  any  law  appointing  the 
mayor,  aldermen  of  the  city  of  Savannah,  commissioners  of  the  court-house 
and  jail  in  the  said  county. — Act  of  1796  ;  Pm.  Dig.  170. 

1.  From  and  after  the  passing  of  this  act,  the  justices  of  the  inferior  court 
of  the  respective  counties  in  this  State,  or  any  three  of  the  bench  of  justices 
of  the  said  court  in  any  county,  shall  have  power,  whenever  in  their  opinion 
the  exigencies  of  their  respective  counties  may  so  require,  to  levy  upon  the 
inhabitants  of  any  county  in  which  said  justices  may  reside  a  tax  extraordi- 
nary of  the  general  State  tax,  and  shall  be  authorised  to  have  the  same  col- 
lected by  the  tax  collector  for  any  county  in  which  such  tax  may  be  levied 
by  them ;  Provided,  that  nothing  herein  contained  shall  be  construed  to  au- 
thorise the  justices  as  aforesaid,  to  order  any  levy  which  shall  exceed  fifty  per 
centum  on  the  general  State  tax  annually ;  Provided.^  this  act  shall  not  be  con- 
strued to  extend  to  the  repeal  of  an  act  passed  on  the  2d  day  of  December, 
1820,  authorising  the  inferior  court  of  the  county  of  Oglethorpe  to  levy  an 
extra  tax. 

2.  No  extraordinary  tax  shall  be  levied  and  collected  by  the  inferior  courts, 
as  by  this  act  contemplated,  unless  two-thirds  of  the  grand  jury  of  the  county 
shall  first  recommend  the  same  at  a  regular  term  of  the  superior  court. 

3.  It  shall  be  the  duty  of  the  tax  collector  of  any  county  in  which  an  extra- 
ordinary tax  may  be  levied  in  the  manner  provided  in  the  foregoing  section  of 
this  act,  upon  being  required  to  do  so  by  the  justices  of  the  inferior  court,  or  a 
majority  of  them,  to  give  bond  and  approved  security  to  the  justices  aforesaid, 
or  their  successors  in  ofl&ce,  in  a  sum  not  exceeding  double  the  amount  of  the 
extraordinary  tax  assessed,  conditioned  for  the  faithful  collection  and  payment 
of  the  same  into  the  clerWs  office  of  the  inferior  court.,  there  to  remain  subject 
to  the  order  and  application  of  the  justices  of  the  inferior  court  for  county  pur- 
poses ;  and  the  collector  shall  be  entitled  to  the  usual  commission  for  collect- 
ing any  such  extraordinary  tax  to  be  assessed  and  levied  as  aforesaid. — Act  of 
1821  ;  Prin.  Dig.  170. 

That  the  justices  of  the  inferior  courts  of  the  different  counties  in  this  State, 
are  hereby  authorised  and  empowered  to  levy  a  tax,  and  assess  all  taxable 
property  returned  in  their  respective  counties,  not  to  exceed  one  eighth  part 
of  the  general  tax  of  such  county  annually,  and  that  it  be  collected  in  the  same 
manner,  and  under  the  same  restrictions,  as  prescribed  in  the  above-recited 
^ct.— (Act  of  1792;  Prin.  Dig.  229.)— Act  o/lSlS;  Prin.  Dig.  244. 

8.  From  and  immediately  after  the  passing  of  this  act,  all  the  real  estate  be- 
longing to,  or  attached  to  the  different  academies  of  this  State,  shall  be  exempt 
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from  taxation,  together  with  all  such  academies  as  may  hereafter  be  estab- 
lished, any  law  or  usage  to  the  contrary  notwithstanding. — Act  of  1820 ; 
Prin.  Dig.  18. 


1.  That  whenever  it  shall  appear  to  the  satisfaction  of  the  Grand  Jury  of 
any  county  of  this  State,  after  the  receiver  of  tax  returns  has  made  out  and 
returned  his  digest  of  taxes  of  said  county,  that  said  receiver  has  committed 
an  error  in  making  an  entry,  of  either  the  quantity  or  quality  of  property  re- 
turned, in  his  said  digests,  or  in  the  amount  of  taxes  assessed,  that  the  said 
Grand  Jury  may  recommend  to  the  inferior  court  of  the  county,  and  the 
comptroller-general  of  the  State,  to  cause  the  said  errors  to  be  corrected  on 
the  digests  returned,  specially  setting  forth  the  error  committed  ;  whereupon, 
it  shall  be  the  duty  of  the  justices  of  the  inferior  court  of  the  county,  and  the 
comptroller-general,  to  cause  the  alleged  error  to  be  corrected  on  the  digests 
returned  to  their  respective  offices,  and  to  forward  a  certificate  thereof  to  the 
tax  collector  of  the  county,  whose  duty  it  shall  be  to  collect  the  amount  of 
taxes  which  appear  to  be  due,  as  appears  by  said  certificate  ;  or  if  he  shall 
have  collected  the  same,  but  not  paid  it  over,  he  shall  in  that  ease  return  any 
excess  over  the  proper  amount  of  tax  that  he  may  have  collected  ;  and  if  he 
have  not  collected  enough,  he  shall  then  proceed  to  collect  the  balance. 

2.  That  if  the  tax  collector  shall  have  made  his  settlement  with  the  comp- 
troller-general and  the  county,  before  the  correction  of  the  digest,  as  provided 
for  in  the  foregoing  section,  it  shall  be  the  duty  of  the  comptroller-general  to 
certify  the  amount  overpaid,  if  any,  to  his  excellency  the  governor,  w^ho  shall 
draw  his  warrant  on  the  treasury  for  the  same,  in  favor  of  the  party  to  whom 
it  may  be  due ;  and  if  it  shall  appear  that  the  collector  has  not  collected  a 
sufficient  sum,  in  that  case  the  said  collector,  or  his  successor,  shall  proceed 
to  collect  the  same,  and  make  return  thereof  to  the  treasury  and  the  county, 
in  the  proportions  respectively  due  them. 

3.  That  if  the  part  of  the  tax  due  the  county  shall  have  been  paid  over, 
then  the  county  treasurer  shall  refund  to  the  person  to  whom  it  may  be  due, 
the  sum  that  may  have  been  overpaid  on  the  county  tax. — Act  of  1845  ; 
pamp.  p.  52. 


CHAPTER     LI 


LUNACY. 

1.  That  upon  the  application  of  any  of  the  good  people  of  this  State,  under 
oath,  that  he,  she,  or  they  have  reason  to  apprehend  any  injury  to  their  per- 
sons or  property,  from  any  lunatic  or  insane  person  who  is  suffered  to  go  at 
large^  any  justice  of  the  peace,  to  whom  such  application  may  be  made,  shall 
be,  and  he  is  hereby  authorised  to  issue  his  warrant  in  the  same  way  as  in 
criminal  cases,  for  the  arrest  of  said  lunatic  or  insane  person,  and  to  bring  such 
person  before  himself,  or  any  other  justice  of  the  peace,  who  shall  proceed  to 
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inquire  into  all  the  circumstances  of  the  case,  and  if  he  should  be  satisfied  that 
the  party  making  the  application  has  just  grounds  to  apprehend  any  injury  to 
himself,  or  his  property,  from  such  lunatic  or  insane  person  going  at  large,  to 
commit  such  person  to  the  common  jailof  the  county,  and  shall  forthwith 
notify  the  clerk  of  the  inferior  court  of  the  county,  of  such  committal. 

Affidavit. 
STATE  OF  GEORGIA,  i  ii^  person  appeared  before  me,  James  Mack,  a 
Houston  County.  ^  justice  of  the  peace,  in  and  for  said  county,  John 
Doe,  who  being  duly  sworn,  deposeth  and  saith,  that  Richard  Roe,  of 
said  county,  is  a  lunatic;  that  said  Richard  Roe  is  suffered  to  go  at 
large,  without  any  restraint  or  control  whatever  ;  and  that  the  depo- 
nent has  good  reason  to  apprehend,  and  does  apprehend,  that  said  Rich- 
ard Roe  will  do  some  personal  injury  to  him,  deponent,  which  said 
Richard  Roe  has  often  attempted  to  do. 

Sworn  to  and  subscribed,    ^ 

before  me,  this  Maij  1, 1846.  \  JOHN  DOE. 

James  Mack,  J.  P.         ) 

Note. — Upon  this  affidavit  the  justice  of  the  peace  issues  his  "warrant  for  the  arrest  of 
the  lunatic,  in  the  same  way  as  in  criminal  cases.  If,  when  the  lunatic  is  brought  before 
him,  and  upon  examination  of  all  the  circumstances  of  the  case,  the  proof  is  deemed  suffi- 
cient to  support  the  charge,  the  justice  must  commit  the  lunatic  to  jail,  and  give  notice  of 
said  commitment  to  the  clerk  of  the  inferior  court. 

Notice  to  the  Cleric. 
STATE  OF  GEORGIA,  ^  To   William  H.  Wheeler,  clerk  of  the  Inferior 

Houston  County.  ^        q^^^.^  ^f  g^-^  cOUnty. 

You  are  hereby  notified,  that  on  the^?'^^  day  of  May,  in  the  year  of 
our  Lord  eighteen  hundred  said  forty-six,  John  Doe  made  oath,  before 
me,  that  Richard  Roe,  of  said  county,  is  a  lunatic,  that  said  Richard 
Roe  was  suffered  to  go  at  large,  without  any  restraint  or  control  what- 
ever ;  and  that  deponent  had  good  reason  to  apprehend,  and  did  ap- 
prehend, that  said  Richard  Roe  would  do  some  personal  injury  to  de- 
ponent, which  said  Richard  Roe  had  often  attempted  to  do.  Upon 
which  affidavit  a  warrant  for  the  arrest  of  said  Richard  Roe  was  issued  ; 
upon  the  return  of  said  warrant  executed,  inquiry  into  all  the  circum- 
stances of  the  case  was  had  before  me,  and  deemed  sufficient  to  sup- 
port said  charge,  and  said  Richard  Roe  was  committed  to  the  common 
jail  of  said  county  as  a  lunatic,  where  he  is  now  confined. 

Given  under  my  hand  and  official  signature,  this  May  2,  1846. 

James  Mack,  J.  P. 

2.  That  it  shall  be  the  duty  of  the  clerk  of  the  inferior  court  of  the  county, 
upon  being  so  notified,  to  call  together  the  judges  of  said  court,  or  a  majorit}- 
of  them,  who  shall  make  such  provisions  for  the  confinement  and  detention  of 
such  lunatic  «^  insane  person,  either  in  the  common  jail  of  the  county,  or  by 
placing  such  person  in  the  custody  and  under  the  control  of  some  suitable  in- 
dividual, as  they  or  a  majority  of  them  may  deem  best ;  and  such  lunatic  or 
insane  person  shall  be  confined  and  not  permitted  to  go  at  large,  without  being 
under  the  immediate  custody  of  such  person. 

Notice  to  the  Justices  of  the  Inferior  Court, 
STATE   OF  GEORGIA,^     To  the  honorable  Edwin  M,  Clark,  Asa  Boyle, 
Houston  County.       (^james  Skinner,  Richard  West  and  Samuel  Stone 
justices  of  the  inferior  court  of  said  county — You  are  hereby  notified 
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that  I  have,  this  day,  received  the  following  notice  from  James  Mack, 
one  of  the  justices  of  the  peace  of  said  county,  [Aere  insert  the  notice 
from  the  justice  of  the  peace,  at  large, ^ 

Given  under  my  hand  and  official  signature,  this  May  2, 1846. 
,  William  H.  Wheeler,  C.  I.  C. 

3.  That  when  said  court,  or  a  majority  of  them,  may  be  satisfied  that  such 
lunatic  or  insane  person,  so  committed  as  aforesaid,  is  destitute  of  property  or 
other  means  to  defray  the  expenses  thus  incurred  for  his,  her,  or  their  main- 
tenance during  such  confinement,  to  order  the  same  to  be  paid  out  of  the  county 
funds  ;  and  if  said  lunatic  or  insane  person  shall  be  able  to  defray  the  expenses 
aforesaid,  such  expenses  shall  be  ordered  to  be  paid  out  of  his  own  funds,  in 
such  manner  and  at  such  time  as  said  court  shall  order. — Act  of  1838  ;  pamp. 
p.  147. 


1.  That  from  and  after  the  passage  of  this  act,  his  excellency  the  governor 
shall  appoint  two  fit  and  proper  persons  who  shall  construct,  and  be  denomi- 
nated a  building  committee,  to  superintend,  under  their  direction,  the  erection 
to  be  located  in  some  central  point  in  this  State,  that  may  be  deemed  most 
desirable  by  the  governor,  under  the  advice  of  medical  gentlemen,  a  Lunatic 
Asylum,  the  particular  locality  of  said  edifice.  And  moreover,  having  ob- 
tained the  best  information  on  the  subject  within  their  reach  ;  and  for  that 
purpose,  one  of  their  number  may  go  to  Columbia,  South  Carolina,  or  else- 
where in  the  United  States,  where  there  is  an  institution  of  the  kind,  who 
shall  be  entitled  to  a  reasonable  extra  compensation,  to  be  fixed  by  the  next 
general  assembly ;  the  committee  shall,  under  the  direction  as  aforesaid,  be 
authorised  to  exercise  a  sound  discretion  in  regard  to  the  material,  size,  order 
of  architecture,  proper  form  and  construction  of  a,n  edifice  best  adapted  to  such 
an  institution,  and  that  said  discretion,  as  to  the  probable  cost  of  any  building 
which  may  be  commenced,  be  exercised  with  reference  to  the  sum  which 
may  be  voted  by  this  act,  and  the  said  committee  shall  proceed  as  early  as 
may  be  convenient,  to  contract  for  rearing  the  edifice  with  some  competent 
individual  or  individuals,  and  have  the  work  commenced  so  soon  as  practi- 
cable ;  and  it  shall  be  the  duty  of  the  committee  :  and  this  is  an  obligation 
which  the  legislature  expressly  and  emphatically  imposes  on  them  by  this 
most  solemn  enactment,  to  visit  the  work  once  a  week,  according  to  such  dis- 
cretion as  they  exercise  in  defence  of  their  own  interests  if  acting  for  them- 
selves as  individuals,  and  they  shall  report  their  proceedings  in  the  premises 
to  the  general  assembly  at  its  next  session. 

2.  That  the  said  committee  shall  give  bond  and  security  to  the  governor 
for  the  time  being,  and  his  successors  in  office,  in  the  sum  of  ten  thousand 
dollars,  for  the  faithful  discharge  of  their  duty. 

3.  That  his  excellency  the  governor  shall  appoint  some  intelligent  medical 
gentleman,  and  suitable  individual,  whose  duty  it  shall  be  to  collect  informa- 
tion in  regard  to  the  proper  and  usual  internal  regulations  and  policy  of  such 
institutions,  and  report  the  same  to  the  legislature  at  its  next  session. — Act  of 
1837  ;  painp.  p.  34. 

1.  That  the  government  of  the  State  Lunatic  Asylum,  at  Midway,  shall  be 
vested  in  a  board  of  three  trustees,  to  be  annually  appointed  and  commission- 
ed by  the  governor,  in  such  manner,  after  the  expiration  of  the  first  year,  that 
one  of  the  trustees  shall  continue  in  oflSce,  so  that  there  will  always  be  a 
member  of  the  trustees  who  is  well  acquainted  with  the  institution,  the  situa- 
tion of  the  inmates  and  the  officers  of  the  asylum. 

2.  That  as  soon  as  the  asylum  shall  be  prepared  for  the  reception  of  luna- 
tics, idiots,  epileptics,  or  insane  persons,  it  shall  be  made  public  by  the  pro- 
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clamation  of  his  excellency  the  governor,  through  such  of  the  newspapers  of 
this  State  as  may  be  deemed  necessary  and  proper  by  that  officer  ;  such  pro- 
clamation stating  the  time  and  manner  of  admission  which  shall  be  pre- 
scribed by  the  board  of  trustees. 

3.  That  the  trustees  shall  be  entrusted  with  the  general  management  of  the 
institution,  conduct  its  affairs  agreeably  to  the  requirements  of  the  legislature, 
and  such  by-laws  and  regulations  as  said  trustees  may  establish  for  the  inter- 
nal government  and  economy  of  the  institution  ;  and  all  expenses  incurred  by 
said  trustees  in  the  discharge  of  their  official  duties,  shall  be  reimbursed  from 
the  State  treasury,  by  the  warrant  of  the  governor,  drawn  upon  the  appro- 
priations made  for  that  purpose. 

4.  That  the  trustees  shall  have  power  to  appoint  a  superintendent,  who 
shall  be  a  physician,  and  reside  constantly  at  the  asylum,  and  who  shall  devote 
his  professional  services  to  the  use  of  the  asylum;  and  the  trustees  shall  ap- 

.  point  likewise  a  treasurer,  who  shall  give  a  bond  of  one  thousand  dollars  for 
the  faithful  discharge  of  his  duties ;  and  the  said  trustees  may,  by  the  regula- 
tions prescribed  by  themselves,  constitute  such  offices  and  select  the  incum- 
bents of  them  as  in  their  opinion  may  be  necessary  to  an  efficient  and  econo- 
mical administration  of  the  business  of  the  asylum;  and  the  trustees  shall,  in 
the  by-laws,  prescribe  the  duties  of  their  officers,  and  their  tenure  of  office ;  and 
the  salaries  of  all  the  officers  of  the  asylum  shall  be  determined  by  the  trus- 
tees, subject  to  the  approval  of  the  governor. 

5.  That  it  shall  be  the  duty  of  the  trustees  to  remove  from  office  and  cause 
to  be  prosecuted,  any  persons  employed  by  them  in  said  institution,  who  shall 
assault  any  inmate  of  said  institution,  or  use  towards  such  inmate  any  other  or 
greater  violence  than  may  be  absolutely  necessary  for  his  or  her  government, 
restraint  or  care. 

6.  That  the  trustees  may  receive  and  hold  in  trust  for  the  asylum,  any 
grant  or  devise  of  lands,  or  any  donation  or  bequest  of  money,  or  other  per- 
sonal property  to  be  applied  to  the  maintenance  of  insane  persons  and  the 
general  use  of  the  institution. 

7.  That  there  shall  be  thorough  monthly  visitations  of  the  asylum,  by  one 
or  more  of  the  trustees,  and  semi-annually  by  a  majority  of  them,  and  annu- 
ally by  the  whole  board ;  and  at  each  visitation  a  written  account  of  the  state 
of  the  institution  shall  be  drawn  up,  which  shall  be  presented  at  the  annual 
meeting  to  be  held  in  the  month  of  October :  and  at  said  annual  meeting,  a 
full  and  detailed  report  shall  be  made,  to  be  laid  before  the  governor  and  legis- 
lature during  the  then  first  week  of  the  next  session  of  the  legislature,  exhibit- 
ing a  particular  statement  of  the  condition  of  the  asylum  and  of  all  its  concerns ; 
and  at  the  same  time  the  treasurer  shall  present  to  the  governor  and  legis- 
lature his  annual  report  on  the  finances  of  the  institution,  both  of  which  re- 
ports shall  be  made  up  to  the  fourth  Monday  of  October  inclusive. 

8.  That  the  justices  of  the  inferior  court  in  the  several  counties  in  the  State, 
or  a  majority  of  them  agreeable  to  the  provisions  hereinafter  specified,  may 
commit  to  the  asylum  any  lunatic  or  epileptic,  who,  in  their  opinion,  is  so  de- 
ranged as  to  render  it  manifestly  dangerous  to  the  peace  and  safety  of  the 
community,  that  he  or  she  should  be  at  large  ;  and  in  all  cases  when  such 
lunatic  or  epileptic  shall  be  brought  before  the  justices,  or  a  majority  of  them, 
it  shall  be  the  duty  of  the  clerk  of  the  inferior  court  of  said  county,  to  attend 
such  investigation,  and  keep  a  book  in  which  the  nature  of  the  proceedings, 
and  all  matter  relating  to  investigation  shall  be  recorded  ;  and  in  all  cases 
the  clerk  shall  certify  in  what  county  the  lunatic  or  epileptic  resided  at  the 
time  of  his  commitment;  and  such  certificate  shall  be  conclusive  evidence  of 
his  residence. 

9.  That  any  person  who   shall  apply  for  a  commitment  of  any  lunatic  or 
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epileptic,  shall  first  give  notice,  in  writing,  to  the  justices  of  the  inferior  court 
of  the  county  where  such  lunatic  or  epileptic  resides,  of  his  intention  to  make 
such  application,  and  the  said  justices,  or  a  majority  of  them,  shall  appoint  a 
day  for  the  hearing  and  determining  of  such  application  ;  and  the  person  mak- 
ing such  application  shall  notify  the  relatives  or  nearest  of  kin  to  the  lunatic 
or  epileptic,  of  the  day  set  apart  for  such  investigation,  at  least  ten  days  be- 
fore such  investigation  of  lunacy  or  epilepsy. 

Notice  of  the  Trial. 
STATE  OF  GEORGIA,  ^  To  William  Roe,  brother  of  Richard  Roe,  of  said 

Houston  County.         C        COUnty. 

You  are  hereby  notified  that  Monday,  the  twelfth  instant,  at  Perry, 
in  said  county,  ten  o'clock  in  the  forenoon,  is  set  apart  for  the  trial  of 
your  brother,  Richard  Roe,  of  alleged  lunacy  ;  this  May,  2,  1846. 

John  Doe. 

10.  That  any  lunatic  or  epileptic,  who  is  supported  as  a  county  or  city 
pauper,  may  with  the  consent  of  the  trustees,  be  committed  to  the  lunatic 
asylum  for  a  sum  which  shall  not  in  any  case  exceed  the  actual  expenses  of 
his  support. 

11.  That  the  expenses  of  the  asylum  for  the  support  of  all  inmates  admit- 
ted, shall  be  paid  by  the  county  in  which  such  lunatics  or  epileptics  had  their 
residence  at  the  time  of  their  commitment,  unless  in  cases  where  other  suf- 
ficient security,  to  the  satisfaction  of  the  trustees,  shall  have  been  taken  for 
such  support. 

12.  That  no  lunatic  or  epileptic,  not  having  a  residence  in  this  State,  shall 
be  received  into  the  asylum,  until  satisfactory  arrangements  have  been  made 
with  the  trustees  of  the  asylum  for  his  support  and  discharge,  or  burial  ex- 
penses. 

13.  That  no  lunatic  or  epileptic,  who  shall  have  recovered  his  senses  so 
as  to  go  abroad  without  offence  or  terror  to  others,  shall  be  discharged,  from 
the  asylum  without  suitable  clothing,  and  the  trustees  may  furnish  the  same 
at  their  discretion,  together  with  such  sum  of  money  as  they  may  think  proper, 
not  exceeding  ten  dollars.  The  trustees,  or  a  majority  of  them,  upon  the  ap- 
plication in  writing  for  that  purpose,  [shall]  discharge  from  confinement,  'after 
the  cause  of  such  confinement  shall  have  ceased,  any  lunatic  or  epileptic 
committed  to  the  asylum. 

14.  That  the  salaries  of  the  superintendent,  the  assistant  physician,  steward 
and  matron  of  the  asylum,  shall  be  paid  quarterly,  out  of  the  treasury  of  the 
State,  and  warrants  shall  be  drawn  on  the  treasurer,  by  the  governor,  for  the 
same,  payable  out  of  the  moneys  appropriated  for  that  purpose. 

15.  That  whenever  any  complaint  shall  be  made  to  the  justices  of  the  in- 
ferior court,  or  a  majority  of  them,  of  any  county  in  this  State,  they  shall 
issue  a  warrant  to  the  sheriff  or  the  deputy  of  a  sheriff,  in  their  respective 
counties,  directing  such  sheriff  or  deputy  to  summon  a  jury  of  seven  men,  one 
of  whom  shall  be  a  physician,  if  there  be  one  in  said  county,  to  be  and  appear 
at  the  court-house  in  said  county,  on  a  day  specified  in  said  warrant,  to  hear 
and  determine  the  question  of  lunacy  or  epilepsy,  whether  the  person  com- 
plained against  is  so  deranged  as  to  render  it  manifestly  dangerous  to  the  peace 
and  safety  of  the  community,  that  the  person  should  be  at  large  ;  and  the  just- 
ices, or  a  majority  of  them,  shall  preside  at  such  trials  and  administer  to  the 
jury  an  oath  faithfully  and  impartially  to  try  said  issue  of  lunacy  or  epilepsy  ; 
and  the  verdict  of  the  jury  shall  be  final  on  said  complaint.  And  the  said 
justices  shall  have  the  same  authority  as  the  superior  court  has  by  law,  to 
enforce  the  attendance  of  jurors  and  witnesses,  and  to  inflict  fines  for  non-at- 
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tendance ;  and  to  inflict  fines,  or  send  to  jail,  such  persons  who  may  be  dis- 
posed to  create  disorder  or  disturb  the  court  during  its  session  for  the  trial  of 
lunacy  or  epilepsy.  • 

16.  That  whenever  there  shall  be  an  application  for  admission  to  said 
asylum,  without  the  necessary  certificate  from  the  inferior  court  of  the  county 
where  such  lunatic  or  epileptic  may  have  resided,  the  superintendent  shall  re- 
ceive and  provide  for  him  or  her,  until  a  reasonable  time  shall  have  elapsed 
for  the  procurement  of  such  certificate  :  Provided^  that  a  suflacient  sum  shall 
have  been  advanced  for  the  maintenance  of  him  or  her  in  the  interim. 

17.  That  the  sum  of  ten  thousand  dollars  be,  and  the  same  is  hereby  ap- 
propriated for  completing  and  furnishing  the  building  now  nearly  finished, 
securing  the  other  against  dilapidation,  and  defraying  the  expenses  of  the  insti- 
tution for  one  year. — Act  of  1841  ;  pamp.  p.  153. 

1.  That  when  any  person  shall  apply  for  commitment  of  any  lunatic,  epi- 
leptic or  idiot,  he,  she,  or  they  shall  first  give  written  notice  to  the  justices  of 
the  inferior  court  of  the  county  in  which  said  lunatic,  epileptic  or  idiot  re- 
sides, of  his,  her,  or  their  intention,  to  make  such  application  ;  and  the  justices, 
or  a  majority  of  them,  shall  appoint  a  day  for  hearing  and  determining  upon 
such  application,  and  the  person  so  applying,  shall  notify  the  relations  or  near- 
est of  kin,  to  said  lunatic,  epileptic  or  idiot,  if  there  be  such  in  said  county,  of 
the  day  set  apart  for  such  investigation,  at  least  ten  days  before  such  investi- 
gation shall  be  had. 

2.  That  when  application  shall  have  been  made,  agreeable  to  the  provisions 
of  the  foregoing  section  of  this  act,  the  justices  of  the  inferior  court,  or  a  ma- 
jority of  them,  shall  issue  a  warrant  to  the  sheriflT  or  the  deputy  of  the  sheriff 
of  the  county,  who  shall  proceed  to  summon  a  jury  of  seven  men,  one  of  whom 
shall  be  a  physician,  if  there  be  one  in  the  county,  to  be  and  appear  at  the 
court-house  in  said  county,  on  a  day  specified  in  the  warrant,  to  hear  and  try 
the  question  of  lunacy,  epilepsy  or  idiocy,  and  determine  whether  such  per- 
son be  a  suitable  subject  for  commitment  to  the  lunatic  asylum  ;  and  said 
justices,  or  a  majority  of  them,  shall  preside  at  such  trials,  and  administer  to 
the  jurors  an  oath,  faithfully  and  impartially,  to  try  said  issue  of  lunacy,  epi- 
lepsy or  idiocy,  and  the  verdict  of  the  jury  shall  be  final  in  such  case,  and  the 
said  justices  of  the  inferior  court  shall  have  the  same  authority  as  the  superior 
court  has  by  law,  to  enforce  the  attendance  of  jurors  and  witnesses,  and  to 
inflict  fines  for  non-attendance. 

3.  That  the  trustees  appointed  under  and  by  virtue  of  the  act  of  which  this 
is  amendatory,  shall  receive  each,  for  their  services,  the  sum  of  seventy-five 
dollars  per  annum,  from  such  sums  as  have  or  may  be  appropriated  from  time 
to  time  to  said  asylum. 

4.  That  the  subjects  in  said  asylum  be  under  the  care  of  the  steward  of  the 
same,  until  in  the  discretion  of  the  trustees,  other  provisions  be  necessary,  and 
that  said  trustees  be  authorised  to  dispense  with  a  resident  physician  at  said 
asylum,  until,  in  their  discretion,  the  same  be  necessary,  and  in  the  mean  time, 
employ  such  medical  aid  as  the  number  and  condition  of  the  inmates  may 
demand,  not  to  exceed  the  sum  of  two  hundred  dollars  per  annum  for  such 
services. 

5.  That  it  shall  be  the  duty  of  the  physician  of  the  penitentiary  of  this 
State,  when  he  discovers  that  any  one  of  the  convicts  in  said  penitentiary  have 
become  lunatic  or  insane,  to  certify  the  same  to  the  principal  keeper  of  said 
penitentiary,  and  it  shall  be  the  duty  of  such  principal  keeper  upon  the  receipt 
of  such  certificate,  to  transfer  said  convict  to  the  lunatic  asylum  of  this  State, 
and  shall  send,  together  with  such  convict,  a  copy  of  said  certificate,  together 
with  the  day  on  which  the  term  of  service  of  such  convict  will  expire  in  said 
penitentiary,  and  the  county  from  which  he  was  sentenced. 
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6.  That  it  shall  be  the  duty  of  the  proper  officer  in  charge  of  said  asylum, 
to  receive  said  convict,  and  to  file  such  certificate  and  memorandum  of  the 
time  of  the  expiration  of  his  sentence,  and  shall  keep  said  convict  so  sent,  as 
other  inmates  of  said  institution,  for  and  during  the  time  for  which  he  was 
sentenced,  to  said  penitentiary  :  Provided^  that  if  such  convict  shall  recover 
from  his  lunacy  or  insanity  before  his  term  of  sentence  has  expired,  the  fact 
shall  be  certified  by  the  physician  to  the  asylum,  to  the  principal  keeper  of  the 
penitentiary,  whose  duty  it  shall  be,  forthwith  to  send  a  suitable  guard  for  such 
convict,  so  recovered,  and  take  him  back  into  said  penitentiary,  to  serve  out 
his  sentence. 

7.  That  lunatics  from  the  penitentiary  shall  be  kept  at  said  asylum,  at  the 
charge  of  the  State,  for  and  during  the  time  of  the  sentence  in  said  peniten- 
tiary.— Act  of  1842  ;  pamp.  p.  22. 

Precept  for  Jurors, 

STATE  OF  GEORGIA,   1  To  William  Harriston,  sheriff  of  said  county, 
Houston  County.         ^      or  his  lawful  deputy. 

You  are  hereby  notified  and  required,  to  summon  a  jury  of  seven 

men,  one  of  whom  shall  be  a  physician,  to  be  and  appear,  at  Perry^ 

in  said  county,  on  Monday j  the  twelfth  instant^  by  ten  o'clock  in  the 

forenoon^  then  and  there,  to  hear  and  determine  the  question  of  lunacy^ 

then  and  there,  to  be  submitted  to  the  consideration  of  said  jury. 

Given  under  our  hand  and  official  signatures^  this  May  1,  1846. 

Edwin  M.  Clark,  J.  I.  C. 
Asa  Boyle,  J.  I.  C. 
James  Skinner,  J.  I.  C. 

Oath  of  the  Jury, 

You,  and  each  of  you,  shall  faithfully  and  impartially  t{-y  the  issue 
of  lunacy^  about  to  be  submitted  to  you,  and  a  true  verdici  give,  ac- 
cording to  evidence  :  so  help  you  God. 

Jsme, 

JOHN  DOE       1 

vs.  }  Question  of  lunacy, 

RICHARD  ROE.  \  ^ 

And  now  comes  John  Doe,  by  his  attorney,  Simon  Wake,  and  says, 
that  Richard  Roe,  of  said  county,  is  a  lunatic-^  and  as  such,  should  be 
committed  to  the  Lwiatic  Asylum  of  the  State,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

Simon  Wake,  Att'^y  pro  J,  D, 

And  now  comes  James  Robinson^  attorney  for  Richard  Roe,  and  says, 
that  said  Richard  Roe  is  not  a  lunatic,  and  ought  not  to  be  committed 
to  the  Lunatic  Asylum  of  the  State,  and  doth  the  like,  &c. 

James  Robinson,  Att'y  pro  R,  R. 

Verdict, 

We,  the  jury,  find  that  Richard^ Roe  is  a  [paupej']  lunatic,  and  is  a 
suitable  subject  to  be  committed  to  the  Lunatic  Asylum  of  the  State. 

William  Thomas,  Foreman, 
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Judgment. 

Whereupon,  it  is  considered  b}'-  the  court,  that  Richard  Roe  is  a  [jpau- 
per]  lunatic,  and  as  such,  is  a  suitable  subject  to  be  committed  to  the 
Lunatic  Asylum  of  the  State,  and  is  hereby  committed  accordingl}^ 
And  it  is  further  ordered,  that  V/illiam  Harriston,  sheriff,  of  said  county, 
\_any  discreet  individual  may  convey  the  lunatic,]  convey  said  Richard 
Roe  to  said  Lunatic  Asylum,  and  him  safely  and  securely  deliver  to  the 
keeper  of  said  Lunatic  Asylum,  by  the  twentieth  instant.  And  it  is 
further  ordered,  that  the  county  treasurer  pay  to  the  clerk  of  this  court 
the  sum  of  twenty-five  dollars,  costs  incurred  about  the  trial  of  said 
Richard  Roe,     Judgment  signed  this  May  12,  1846. 

Simon  Wake,  Atfy  pro  J,  D. 

Certificate, 
STATE  OF  GEORGIA,  ^  j^  William  H,  Whefter,  clerk  of  the  Inferior 
Houston  Coxmiy-  \  Court,  of  said  county,  do  hereby  certify,  that  the 
foregoing  is  a  full,  true  and  perfect  exemplification  of  the  proceedings, 
of  record  in  my  office,  in  the  case  of  John  Doe  against  Richard  Roe,  a 
pauper  of  said  county,  on  the  question  of  lunacy, 

A  true  extract  fr 0711  the  minutes y  this  May  12,  1846. 

William  H.  Wheeler,  C.  I.  C.  [L.  S.] 

That  pauper  lunatics,  epileptics,  or  idiots,  having  a  residence  in  this  State, 
shall  be  supported  in  the  said  asylum  at  the  public  expense,  on  certificate  of 
lunacy  and  poverty  from  the  justices  of  the  inferior  court  of  the  county  where 
such  lunatic,  idiot,  or  epileptic  may  have  resided  ;  and  the  Governor  is  hereby 
authorised,  on  the  application  of  the  trustees  of  said  asylum,  to  draw  from  the 
treasury,  a  sum  not  exceeding  fifty  dollars  per  annum  for  the  support  of  each 
and  every  such  lunatic. — Act  of  1843  ;  pamp.  p.  9. 
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Clipping  the  Coin, 

Whereas,  the  most  mischievous  consequences  are  daily  experienced  by  the 
good  citizens  of  this  State,  from  the  nefarious  practice  of  clipping  and  mutilat- 
ing the  circulating  specie  thereof,  to  prevent  the  same, 

1.  That  all  gold  and  silver  coin  of  full  weight  shall  pass  current  by  tale 
wdthin  this  State. 

2.  If  any  person  or  persons  shall  presume  to  cut,  clip,  or  mutilate  the  gold 
or  silver  coin  current  in  this  State,  after  the  first  day  of  March  next,  he,  she, 
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or  they,  so  offending,  and  shall  be  lawfully  convicted,  shall  forfeit  for  the  first 
offence,  the  sum  of  one  hundred  pounds,  one  half  to  go  to  the  informer,  and 
the  other  half  to  go  to  the  use  of  the  academy  within  the  county  or  counties 
where  such  offence  may  be  committed  ;  and  for  tbe  second  offence,  on  convic- 
tion before  any  court  of  judicature,  having  cognizance  thereof,  he,  she,  or 
they  shall,  and  are  hereby  declared  guilty  of  felony,  and  shall  suffer  death 
without  benefit  of  clergy. — Act  of  1789  ;  Friri.  Dig.  156. 

Spanish  Dollars, 

3.  After  the  first  day  of  July  next,  a  Spanish  milled  dollar  shall  pass  and 
be  received  in  payment  of  all  debts  which  may  be  contracted  by  or  with  any 
person  or  persons  within  this  State,  and  in  payment  of  all  taxes  that  may  be 
laid  or  assessed  after  the  present  session,  at  the  rate  of  eight  shillings  and  four 
pence,  and  all  other  coins  in  the  same  rate  and  proportion.  Provided  never- 
theless, that  this  act  shall  not  be  so  construed  as  to  affect  any  contract  or 
money  transaction,  made  or  entered  into  prior  to  the  first  day  of  July,  1795  ; 
And  provided  also,  that  nothing  herein  contained  shall  be  so  construed  as  to 
reduce  or  alter  the  fees  or  salaries  of  the  several  officers  within  this  State. — Act 
0/1794;  Frin.  Dig.  156. 

Foreigners, 

3.  That  no  such  person  [^foreigner s'\  shall  be  a  member  of  the  general 
assembly,  or  of  the  executive  council,  or  hold  any  office  of  trust  or  profit,  or 
vote  for  members  of  the  general  assembly  for  the  term  of  seven  years,  and 
until  the  legislature  shall,  by  a  special  act  for  that  purpose,  enable  such  person 
so  to  do :  And  provided  also,  that  all  such  aliens  or  persons  aforesaid,  shall  be 
subject  and  liable  to  pay  such  alien  duties,  as  have  been  heretofore  or  may 
hereafter  be  imposed  by  the  legislature. 

4.  No  persons  on  any  act  of  confiscation  and  banishment  in  this  or  either  of 
the  States,  nor  any  persons  who  have  borne  arms  against  this  or  the  United 
States,  that  were  citizens  of  this  or  either  of  the  said  States  during  the  war, 
shall  avail  him  or  themselves  of  any  of  the  rights,  privileges,  or  immunities 
intended  to  be  given  or  conferred  by  this  act,  except  such  persons  as  may 
have  availed  themselves  of  coming  in  during  the  late  war,  under  certain 
proclamations  issued,  and  that  may  have  been  adopted  and  sanctioned  by  the 
legislature  :  Provided  likewise,  that  this  act  shall  in  nowise  extend,  or  be  con- 
strued to  extend  to  oblige  such  persons  who  may  have  applied  to  become 
citizens  of  this  State,  to  undergo  the  probation  herein  set  down  or  contained. 

5.  If  any  person  or  persons  under  the  age  of  sixteen  years,  shall,  after  the 
passing  of  this  act,  be  sent  abroad  without  the  limits  of  the  United  States,  and 
reside  there  three  years,  for  the  purpose  of  receiving  an  education  under  a 
foreign  power,  such  person  or  persjons,  after  their  return  to  this  State,  shall 
for  three  years  be  considered  and  treated  as  aliens,  in  so  far  as  not  to  be  eligible 
to  a  seat  in  the  legislature  or  executive  authority,  or  to  hold  any  office,  civil 
or  military,  in  the  State  for  that  town,  and  so  in  proportion  for  any  greater 
number  of  years  as  he  or  they  shall  be  absent  as  aforesaid,  but  shall  not  be 
injured  or  disquahfied  in  any  other  respect. — Act  of  1785  ;  Prin.  Dig.  267. 


Transported  Felons, 

In  order  to  prevent  the  dangerous  evils  arising  from  communication  with 
felons,  transported  from  other  states  or  nations,  whereby  the  morals  of  many, 
who  v/ould  otherwise  be  good  citizens,  may  be  corrupted.  That  from  and 
immediately  after  the  passing  of  this  act,  no  person  or  persons,  felons  from 
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other  countries  or  states,  transported  or  banished  from  the  same  for  any  crime 
or  charo-e  whatever,  shall  be  eligible  to  any  post  or  office  of  trust  or  profit,  or 
be  otherwise  entitled  to  any  of  the  privileges,  immunities,  or  liberties  of  a 
freeman  or  freemen  of  this  State  ;  and  on  proof  of  the  same  by  one  legal  evi- 
dence, or  by  the  authentic  certificate,  under  seal  of  any  state,  nation,  corpora- 
tion, or  court,  from  whence  he,  she  or  they  may  be  banished  or  transported, 
such  felon  or  felons  shall  be,  by  warrant  and  mittimus,  under  the  hand  of  the 
chief  justice  of  the  State,  or  one  of  the  justices  of  the  court  where  such  proof 
shall  be  established,  committed  to  the  common  jail  of  the  county,  without  bail 
or  mainprize,  there  to  remain  until  a  convenient  opportunity  may  be  procured 
bv  the  honorable  the  executive,  to  ship  or  otherwise  send  ofi"  such  felon  or 
felons,  from  and  without  the  limits  of  this  State,  never  thereafter  to  return. 
And  in  case  such  felon  or  felons  should,  after  such  shipping  or  sending  off, 
return  within  the  limits  of  the  same,  he,  she,  or  they  shall,  on  conviction, 
suffer  death  without  benefit  of  clergy :  Provided  nevertheless^  on  such  first 
proof  of  transportation,  such  offender  or  offenders  charged  as  felons  as  afore- 
said, shall  not  be  debarred  the  right  of  trial  by  jury,  and  shall  be  allowed 
everv  right  of  evidence  to  counteract  such  proof. — Act  of  17S7  ;  Frin. 
Dig'2Q9. 


Temporary  Residents. 

JJ'Jiereas.  it  is  deemed  grievous  and  oppressive,  that  individuals,  not  citizens 
of  the  United  States,  and  who  are  subjects  of  a  foreign  government,  and  only 

temporary  residents  in  this  State,  for  commercial  and  other  purposes,  and  who 
do  not  intend  to  settle  or  reside  in  this  State  or  become  citizens  thereof,  should 
be  considered  liable  to  such  miUtarv  drafts,  as  mav  from  time  to  time  be  made 
upon  the  militia  of  this  State,  and  particularly  where  such  subjects  belong  to 
governments  whose  laws  do  not  recognize  such  military  liatDility,  or  exact 
such  military  duties  from  the  citizens  of  the  United  States : 

That  such  individuals,  subjects  as  aforesaid,  of  a  foreign  government,  shall 
be,  and  they  are  hereby  declared  to  be  exempt  from  all  military  duty  in  the 
militia  of  this  State,  and  from  all  militaiy  drafts  which  may  hereafter  be  made, 
any  law  to  the  contrary  notwithstanding  :  Provided  koicever,  that  this  law  shall 
not  be  so  construed  or  operate,  as  to  extend  to  their  liability  to  perform  cer- 
tain local  duties  within  the  several  counties  in  which  they  reside,  such  as  the 
repelling  of  local  invasions,  extinguishing  conflagrations,  putting  down  insur- 
rections, and  the  like  :  And  provided  also^  That  it  shall  not  extend  to  such 
individuals,  who  are  subjects  or  citizens  of  a  foreign  government  or  State,  the 
laws  of  which  said  government  or  State  do  not  extend  a  similar  and  co-exten- 
sive  exemption  to  the  citizens  of  the  United  States. — Act  of  ISIS  ;  Prin. 
nig.  269. 


Infectious  Diseases. 

1.  The  justices  of  the  inferior  court  of  any  county,  or  the  corporate  author- 
ities of  any  city  in  this  State,  within  the  limits  of  which  any  infectious  disease 
mav  appear,  are,  and  they  are  hereby  authorised  and  empowered  to  provide  a 
suitable  temporary  hospital  for  the  afflicted,  to  furnish  them  with  subsistence, 
medicine  and  nurses,  and  they  are  hereby  further  authorised,  to  provide  a  guard 
to  prevent  the  communication  with  others  of  the  sick  and  their  attendants, 
and  to  order  the  destruction  of  infected  clothing,  and  also  the  interment  of  the 
dead. 

2.  His  excellency  the  governor  be,  and  he  is  hereby  authorised  and  requested 
to  pay  all  accounts  of  reasonable  expenses  incurred  by  the  several  counties 


LAW,  e89 

and  cities  in  this  State,  in  carrying  into  effect  the  provisions  of  the  foregoing 
section  :  Provided^  that  such  accounts  be  certified  by  a  majority  of  the  justices 
of  the  inferior  court  of  the  county  or  corporate  authorities  of  any  city  or 
town  in  which  said  expenses  may  have  been  incurred,  to  be  reasonable  and 
correct.— ^c^  of  1836  ;  Frin.  Dig.  277. 


•  Bank  Stock. 

1 .  From  and  after  the  passing  of  this  act,  the  shares  or  stock  owned  by  any 
person  in  any  of  the  banks  or  other  corporations  in  this  State,  shall  be  subject 
to  be  sold  by  the  sheriff  or  his  deputy  under  execution. 

2.  When  any  sheriff  or  his  deputy  shall  have  placed  in  his  hands  any  exe- 
cution against  any  person  who  owns  any  stock  or  shares  in  any  of  the  banks 
or  corporations  of  this  State,  it  shall  be  lawful,  and  he  is  hereby  required,  on 
application  of  the  plaintiff,  his  agent,  or  attorney,  to  endorse  on  said  execution 
a  levy  of  the  number  of  shares  belonging  to  the  defendant,  and  advertising  the 
same  agreeably  to  the  law  regulating  sheriffs'  sales,  shall  thereafter  proceed  to 
sell  the  said  shares  or  stock  :  Provided  always^  that  he  shall  set  up  one  share 
at  a  time,  and  shall  sell  no  more  than  is  sufficient  to  satisfy  the  amount  of  ex- 
ecutions then  in  his  hands. 

3.  When  any  constable  shall  have  any  execution  placed  in  his  hands  against 
any  person  who  is  the  owner  of  any  shares  or  stock  in  any  bank  or  other  cor- 
poration in  this  State,  it  shall  be  lawful,  and  he  is  hereby  required,  on  the 
application  of  the  plaintiff,  his  agent  or  attorney,  to  endorse  a  levy  on  said 
execution  or  executions  in  like  manner  ;  and  it  shall  be  his  duty  to  make 
return  of  the  same  to  the  sheriff  of  the  county  in  which  he  lives,  which  said 
sheriff  shall  proceed  to  sell  as  pointed  out  by  the  second  section  of  this  bill. 

4.  When  the  sheriff  or  his  deputy  shall  sell  any  shares  in  any  bank  or 
other  corporation  in  this  State,  he  shall  give  a  certificate  of  such  sale  to  the 
purchaser. 

5.  The  officer  of  the  bank  or  other  corporation,  whose  duty  it  may  be  to 
make  transfers  of  stock  on  the  books  of  the  bank  or  other  corporation,  shall, 
and  he  is  hereby  required  to  make  a  transfer  of  the  stock  purchased  under  this 
act,  to  the  purchaser  of  the  same,  upon  his,  her,  or  their  producing  certificate 
or  certificates  to  the  said  officer. 

6.  Any  transfer  made  by  the  defendant  of  his  bank  or  other  stock,  after 
judgment  obtained  against  him  or  her,  shall  be  void  :  Provided^  that  notice  of 
the  obtainment  of  such  judgment  be  served  on  the  cashier  of  such  principal 
bank,  or  any  of  its  branches,  or  the  proper  officer  of  such  other  corporation 
within  twenty  days  after  said  judgment  is  obtained. — Act  of  1822  ;  Prin.  Dig. 
452. 


Interest, 


That  no  person  or  persons  whatsoever,  from  and  after  the  29th  day  of  March, 
in  the  year  of  our  Lord,  1759,  upon  any  contract  that  shall  be  made  from  and 
after  the  said  25th  day  of  March,  shall  take  directly  or  indirectly,  for  loan  of 
any  moneys,  wares,  merchandise,  or  other  commodities  whatsoever,  above  the 
value  of  eight  pounds  for  the  forbearance  of  100  pounds  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  time  ;  and  that 
all  bonds,  contracts  and  assurances  whatsoever,  made  after  the  time  aforesaid, 
for  the  payment  of  any  principal  or  money,  to  be  lent,  covenanted,  to  be  per- 
formed upon,  or  for  any  usury,  whereupon  or  whereby  there  shall  be  reserved 
or  taken  above  the  rate  of  eight  pounds  in  the  hundred  as  aforesaid,  shall  be 

44 


690 


LAW. 


utterly  void  ;  and  that  all  and  every  person  or  persons  ■svhosoever,  who  shall, 
after  the  time  aforesaid,  upon  any  contract  to  be  made  after  the  said  29th  day 
of  March,  take,  accept  and  receive,  by  way  or  means  of  any  corrupt  bargain, 
loan,  exchange,  chevisance,  shift,  or  interest  of  any  wares,  merchandise,  or 
other  thing  or  things  whatsoever  ;  or  by  any  deceitful  way  or  means,  or  by 
any  covin,  engine,  or  deceitful  conveyance,  for  the  forbearing  or  giving  day  of 
payment  for  one  w^hole  year,  of  and  for  their  money,  or  other  thing,  above  the 
sum  of  eight  pounds,  for  the  forbearing  of  100  pounds,  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  term,  shall  for- 
feit and  lose,  for  every  such  offence,  the  treble  value  of  the  moneys,  wares  and 
merchandises,  and  other  things,  so  lent,  bargained,  exchanged  or  shifted,  any 
law,  usage,  or  custom  to  the  contrary  thereof  in  any  wise  notwithstanding. — 
Act  of  1759 ;  Prin.  Dig.  294. 

1.  All  contracts,  bonds,  notes  and  assurances  whatsoever,  made  after  the 
passage  of  this  act,  for  the  payment  of  any  principal  or  money,  goods,  wares, 
or  merchandise,  or  other  commodities  whatsoever,  to  be  lent,  covenanted,  to 
be  performed  upon,  or  for  any  usury  whereupon  or  whereby  there  shall  be  re- 
served or  taken  above  the  rate  of  eight  per  centum  per  annum,  shall  not  be 
VOID,  but  the  principal  due  thereon  shall  be  recoverable  at  law  and  no  more. 

2.  No  FORFEITURE  SHALL  BE  INCURRED  by  any  pcrson  who  hereafter  may 
reserve  or  take  more  than  eight  per  cent,  per  annum  upon  any  contract,  as 
contemplated  in  the  first  section  of  this  act ;  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding. — Act  of  1822,  Prin.  Dig.  295. 

Whereas,  it  is  just  and  equitable,  that  there  shall  be  an  uniform  and  definite 
mode  practiced  throughout  the  State  for  calculating  interest, 

1.  That  in  future  the  mode  of  calculating  interest  in  this  State  shall  be  at 
and  after  the  rate  of  eight  per  cent,  per  annum  ;  and  whenever  any  payment 
shall  be  made  on  an}*  note,  bond,  or  other  instrument,  demand,  execution,  or 
judgment,  where  any  interest  has  accrued  on  any  such  note,  bond,  or  other 
instrument,  execution,  or  judgment,  such  payment  shall,  in  the  first  place,  be 
applied  to  the  discharge  of  interest  due,  and  no  part  of  the  principal  shall 
be  considered  as  discharged  until  the  interest  shall  have  been  first  extinguished : 
Provided  nevertheless,  that  in  all  cases  where  the  payment  made  shall  not  be 
sufficient  to  discharge  all  the  interest  due  at  the  time  of  payment,  no  interest 
shall  at  any  future  payment  be  calculated  on  the  balance  of  interest  which  was 
left  unpaid".— ^c^  of  1814  ;  Prin.  Dig.  294. 

That  all  contracts,  bonds,  notes  and  assurances  whatsoever,  made  after  the 
passage  of  this  act,  "  by  or  with  an  incorporated  bank,  or  any  other  person  or 
persons,  whether  natural  or  artificial,"  for  the  payment  of  any  principal  on 
money,  goods,  wares,  or  merchandise,  or  other  commodities  whatsoever,  to  be 
lent,  covenanted,  to  be  performed  upon,  or  for  any  usury,  whereupon  or 
whereby  there  shall  be  reserved  or  taken  above  the  rate  of  seven  per  centum 
per  annum,  shall  be  void  and  of  no  effect,  except  so  far  as  to  authorise  the 
recovery  of  the  principal  due  thereon,  and  no  more. 

2.  That  any  judgment  hereafter  rendered  in  any  court  of  this  State,  shall 
bear  interest  (so  far  as  regards  the  principal  debt)  at  the  same  rate  as  that 
borne  by  the  contract  upon  which  such  judgment  may  be  obtained. — Act  of 
1845  ;  pamp.  p.  35. 

Note. — The  following  are  the  rates  of  legal  interest,  in  the  several  States  and  Terri- 
tories. 


Maine,  six  per  cent. 
New  Hampshire,  six  per  cent. 
Vermont,  six  per  cent. 
Massachusetts,  six  per  cent. 


Mississippi,  eight  per  cent. 
Louisiana,  eight  per  cent. 
Tennessee,  six  per  cent.  , 
Kentucky,  six  per  cent. 
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Rhode  Island,  six  per  cent. 
Connecticut,  six  per  cent. 
New  York,  seven  per  cent. 
Kew  Jersey,  seven  per  cent. 
Pennsylvania,  six  per  cent. 
Delaware,  six  per  cent. 
Maryland,  six  per  cent. 
Virginia,  six  per  cent. 
North  Carolina,  six  per  cent. 
South  Carolina,  seven  per  cent. 
Alabama,  eight  per  cent. 


Ohio,  six  per  cent. 
Indiana,  six  per  cent. 
Illinois,  six  per  cent. 
Missouri,  six  per  cent. 
Michigan,  seven  per  cent. 
Arkansas,  six  per  cent. 
District  of  Columbia,  six  per  cent. 
Florida,  eight  per  cent. 
Wisconsin,  seven  per  cent. 
Iowa,  seven  per  cent. 
Texas,  eight  per  cent. 


On  debts  or  judgments,  in  favor  of  the  United  States,  interest  is  computed  at  six  percent, 
per  annum. 

Usury, 

An  act  to  compel  parties  plaintiff,  in  the  several  courts  of  this  State,  where 
the  plea  of  usury  is  filed,  to  discover  on  oath,  the  truth  or  falsehood  of  the 
facts  stated  in  such  plea,  or  to  allov^^  the  defendant,  in  case  of  refusal  by  the 
plaintiff,  to  establish  the  facts  contained  in  such  plea  by  his  own  oath,  with- 
out a  bill  for  discovery. 

1.  That  from  and  after  the  passage  of  this  act,  that  in  all  cases  in  the 
several  courts  in  this  State,  when  the  plea  of  usury  shall  be  pleaded,  the 
party  plaintiff  in  such  case,  (upon  notice  of  such  plea,  accompanied  by  a  copy 
of  such  plea,  and  which  shall  be  served  upon  said  plaintiff,  his  agent  or 
attorney,  within  one  month  from  the  filing  of  such  plea,  if  the  case  [he]  in 
the  superior  or  inferior  court,  and  within  ten  days,  if  the  case  is  in  any  justices' 
court,  or  any  other  court,)  discover  on  oath,  by  his  written  affidavit,  to  be 
made  before  some  officer  legally  authorised  to  administer  an  oath,  whether 
the  fact  or  facts  set  forth  in  said  plea,  are  true  as  to  the  usury,  and  whether 
or  not  the  contract  upon  which  said  suit  is  brought  was  usurious,  and  such 
written  affidavit  may  be  read  in  evidence  on  the  trial  of  said  case  by  either 
party. 

Affidavit  of  the  Plaintiff. 

STATE  OF  GEORGIA— /?OZ7S^rOA^  COUNTY. 

JOHN  DOE  )  Jissumpsit  in  Houston  Superior  Court  and  Plea  of 
RICHARD  ROE.  )       Usury. 

In  person  appeared  before  me  James  Mack^  one  of  the  Justices  of 
the  Peace,  in  and  for  said  county,  John  Doe,  who  being  duly  sworn, 
deposeth  and  saith,  that  the  facts  stated  in  said  Plea  are  not  true,  and 
that  the  facts  of  the  case  are  as  follows,  to  wit :  [here  state  fully  and 
at  large,  the  facts  of  the  case,  as  to  the  nature  of  the  contract  and  the 
usury,  particularly  as  to  sums  and  dates,] 

Sworn  to  and  subscribed,     'i 
before  me,  this  May  1, 1846.   >  JOHN  DOE. 

James  Mack,  J.P.  j 

Note. — Although  the  statute  is  silent  as  to  the  time  when  the  affidavit  of  the  plaintiff 
shall  be  filed  in  the  cleric's  office,  yet  it  ought  to  be  done  in  a  reasonable  time  before  the 
trial  term  of  the  case.  And  as  the  affidavit  of  the  plaintiff  supersedes  the  answer  of  the 
defendant,  a  copy  of  the  affidavit,  with  notice  of  its  being  filed,  should  be  served  on  the 
defendant,  or  his  attorney,  as  soon  as  it  is  filed. 

2.  That  if  any  party  plaintiff  shall  fail  or  refuse  to  make  the  discovery  as 
provided  in  the  first  section  of  this  act,  that  the  party  defendant  in  said  case 
may  make  an  affidavit  in  writing,  before  any  officer  authorised  to  administer 
an  oath,  of  the  truth  of  the  facts  set  forth  in  his  plea  as  to  the  usury  therein 
pleaded,  and  said  affidavit  of  the  defendant  may  be  read  on  the  trial,  by  either 
party  to  said  case. 
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Affidavit  of  the  Defendant, 

STATE  OF  GEORGIA— ii'OC^SrO.VC OUXTY. 
JOH.N  DOE     i  Assumpsit   in   Houston   Superior  Court  and    Plea   of 

RICHARD  ROE.  $        Lsury. 

In  person  appeared  before  me,  James  Mack,  one  of  the  Justices  of 
the  Peace  in  and  for  said  county,  Richard  Roe,  who  being-  duly  sworn, 
deposeth  and  saith,  that  the  facts  set  forth  in  said  Plea  are  true,  (so 
far  as  they  depend  upon  his  act  and  deed,)  of  his  own  knowledge  ; 
and  so  far  as  they  depend  upon  the  act  or  deed  of  any  other  person, 
he  believes  them  to  be  true. 

Sworn  to  and  subscribed,      ^ 
before  me,  this  May  1,  1S46.  f  ^  RICHARD  ROE. 

James  Mack,  /.  P.  )  "^ 

3.  That  the  party,  where  affidavit  is  used  as  evidence,  as  provided  in  the 
iirst  or  second  sections  of  this  act,  shall  be  put  upon  the  stand,  and  cross- 
examined  by  the  other  party,  as  other  witnesses. — Act  of  1842  ;  pamp.  p.  178. 

1.  That  all  and  singular  the  several  acts,  clauses,  and  parts  of  acts,  that 

were  in  force  and  binding  on  the  inhabitants  of  the  said  province,  on  the  14th 
day  of  May,  A.  D.  1776,  so  far  as  they  are  not  contrary  to  the  constitution, 
laws,  and  form  of  government  now  established  in  this  State,  shall  be,  and  are 
hereby  declared  to  be  in  full  force,  virtue  and  effect,  and  binding  on  the  inhabit- 
ants of  this  State,  immediately  from  and  after  the  passing  of  this  act,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  the  said  acts,  and  each  of 
them,  had  been  made  and  enacted  by  this  general  assembly,  until  the  same 
shall  be  repealed,  amended,  or  otherwise  altered  by  the  legislature  :  And  also 
the  common  laws  of  England,  and  such  of  the  statute  laws  as  were  usually  in 
force  in  the  said  province,  except  as  before  excepted. 

2.  All  fines,  penalties,  and  forfeitures,  inflicted  or  made  payable  by  any  of 
the  aforementioned  acts  to  the  kins;  of  Great  Britain,  are  herebv  directed  to  be 
paid  into  the  public  treasury  of  this  State,  for  the  use  of  the  same  :  And  that 
all  authorities  given  and  enjoined  by  any  of  the  said  acts  to  any  public  officer, 
are  hereby  given  and  enjoined  to  such  public  officers,  appointed  under  the  con- 
stitution or  form  of  government  established  in  this  State,  and  agreeable  to  the 
same. — Act  of  1784;  Prin.  Dig.  570. 

That  during  the  year  one  thousand  eight  hundred  and  forty-six,  and  not  till 
then,  the  laws  of  this  State  passed  since  the  political  year  one  thousand  eight 
hundred  and  thirty-six,  with  the  concurred  and  approved  resolutions,  (except 
such  as  relate  to  elections  by  the  general  assembly,)  and  every  ten  years  there- 
after, shall  be  compiled  and  arranged,  and  printed,  together  with  all  local  laws 
not  already  compiled  in  former  digests,  w^hich  shall  be  done  under  the  provi- 
sions of  the  above-recited  act,  (act  of  1809,)  so  far  as  it  may  not  conflict  with 
this  act. — Act  of  1S38  ;  pamp.  p.  70. 


Fences. 

1.  That  from  and  after  the  29th  day  of  March,  1759,  all  fences  or  enclo- 
sures, commonly  called  worm  fences,  that  shall  be  erected  and  made  around 
or  about  any  garden,  orchard,  rice  ground,  indigo  field,  plantation  or  settle- 
ment, in  this  province,  shall  be  six  feet  high  when  staked  and  ridered,-and 
from  the  ground  to  the  height  of  three  feet  of  every  such  fence  or  enclosure, 
the  rails  thereof  shall  not  be  more  than  four  inches  distant  from  each  other ; 
and  that  all  fences  or  enclosures  that  shall  consist  of  paling,  shall  likewise  be 
five  feet  high  from  the  ground,  and  the  pales  thereof  not  more  than  two  inches 
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asunder :  Provided  always^  that  where  any  fence  or  enclosure  shall  be  made 
with  a  ditch  or  trench,  the  same  shall  be  four  feet  wide,  and  in  that  case  the 
fence  shall  be  six  feet  high  from  the  bottom  of  the  ditch. 

2.  If  any  trespass  or  damage  shall  be  committed  in  any  garden,  orchard,  rice 
ground,  indigo  field,  plantation,  or  settlement,  not  being  fenced  and  enclosed 
as  hereinbefore  is  directed,  by  the  irruption,  breaking  in,  or  straying  of  any 
cattle,  horses,  sheep,  goats,  or  swine,  the  owner  of  such  cattle,  horses,  sheep, 
goats,  or  swine,  shall  not  be  liable  to  answer  for  such  trespass,  or  to  make 
good  or  satisfy  any  damage  or  injury  that  shall  happen  or  be  committed  by 
reason  thereof;  and  in  case  any  person  or  persons  shall  kill,  maim,  hurt,  or 
destroy,  or  cause  to  be  killed,  maimed,  hurt,  or  destroyed,  any  cattle,  horses, 
sheep,  goats,  or  swine,  so  trespassing,  straying,  or  breaking  into  any  garden, 
orchard,  rice  ground,  indigo  field,  plantation,  or  settlement,  not  fenced  and 
enclosed  in  manner  as  by  this  act  is  directed,  all  and  every  such  person  and 
persons  shall  answer  and  make  good  to  the  owner  or  owners  thereof,  all  such 
injury  and  damages  as  he  or  they  shall  sustain  thereby,  the  same  to  be  recov- 
ered on  due  proof  thereof,  before  any  two  justices  of  the  peace  for  the  district 
where  the  offence  shall  be  committed,  and  to  be  levied  by  warrant  of  distress 
and  sale  of  the  offender's  goods. 

3.  and  4.  [Direct  justices  of  the  peace  to  appoint  three  freeholders  to  assess 
the  damages,  which  the  justices  are  to  levy  by  distress  and  sale.  These  two 
sections,  as  well  as  such  parts  of  this  and  other  acts  as  give  the  justices  power 
to  assess  damages,  are  repealed  by  the  present  constitution,  and  the  judicial 
act  of  1799.] 

5.  No  planter  or  other  person,  not  having  a  lawful  fence,  shall  fix  in  any  of 
his  enclosures,  any  canes,  or  stakes,  or  anything  that  shall  or  may  kill,  maim, 
hurt  or  destroy  any  cattle,  horses,  sheep,  goats,  or  swine,  under  the  forfeiture  of 
twenty  shillings  sterling  for  every  such  offence,  on  being  convicted  thereof  before 
any  justice  of  the  peace  of  the  district  or  place  where  such  offender  shall  dwell, 
upon  confession  of  such  offender,  or  proof  by  any  one  or  more  credible  witness 
or  witnesses  upon  oath,  one  half  thereof  to  be  paid  to  the  informer,  and  the 
other  half  to  the  poor  of  the  said  district,  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  by  warrant  of  the  justice  before  whom  such  of- 
fender shall  be  convicted,  returning  to  the  owner  the  overplus,  if  any,  after  all 
charges  deducted. 

6.  That  in  all  trials  to  be  had  before  one  or  more  justices  of  the  peace  by 
virtue  of  this  act,  the  right  of  the  party  to  the  lands  on  which  the  trespass  or 
damage  shall  be  said  to  be  done,  shall  not  be  brought  in  question,  but  the  same 
shall  be  taken  for  granted  to  all  intents  and  purposes  whatsoever. — Act  of  1759 ; 
Prin.  Dig.  256. 


Limitatidn  of  Actions, 

For  quieting  men's  estates,  and  for  avoiding  of  suits. 

1.  That  all  writs  of  formedon  in  descender,  formedon  in  remainder,  and 
formedon  in  reverter,  of  any  lands,  tenements,  or  hereditaments,  or  any  other 
writ,  suit,  or  action  whatsoever,  at  any  time  hereafter  to  be  sued  or  brought, 
by  occasion  or  means  of  any  title  or  cause  heretofore  accrued,  happened,  or 
fallen,  or  which  may  hereafter  descend,  happen,  or  fall,  shall  be  sued  and 
taken  within  seven  years  next  after  the  passing  of  this  act,  or  after  the  title 
and  cause  of  action  shall  or  may  descend  or  accrue  to  the  same,  and  at  no  time 
after  the  said  seven  years ;  and  that  no  person  or  persons  that  now  hath  or 
have,  or  which  hereafter  may  have,  any  right  or  title  of  entry  into  any  lands, 
tenements,  or  hereditaments,  shall  at  any  time  hereafter  make  any  entry,  but 
within  seven  years  next  after  the  passing  of  this  act,  or  aft^r  his  or  their  right  or 
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title  shall  or  may  descend  or  accrue  to  the  same  ;  and  in  default  thereof,  such  per- 
son so  not  entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from 
such  entry  after  to  be  made  :  Provided  nevertheless^  that  if  any  person  or  per- 
sons that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have 
such  right  or  title  of  entry,  be,  or  shall  be  at  the  time  of  such  right  or  title  first 
descended,  accrued,  come,  or  fallen,  within  the  age  of  one  and  twenty  years, 
feme  coverts,  non  compos  mentis^  imprisoned,  or  beyond  seas,  that  then  such 
person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwith- 
standino"  the  said  seven  years  are  expired,  bring  his,  her,  or  their  action,  or 
make  his,  her,  or  their  entry,  as  he,  she,  or  they  might  have  done  before  this 
act,  so  as  such  person  and  persons,  or  his,  her,  or  their  heir  and  heirs,  shall 
within  three  years  next  after  his,  her,  or  their  full  age,  discoverture,  coming 
of  sound  mind,  enlargement  out  of  prison,  or  returning  from  beyond  seas,  take 
benefit  of  and  sue  for  the  same,  and  at  no  time  after  the  said  three  years. 

And  for  the  better  and  more  perfect  quieting  of  men's  possessions  and  estates, 
and  avoiding  of  suits — 

2.  That  all  and  every  person  and  persons  whatsoever,  now  in  possession  of 
any  lots,  lands,  tenements  or  hereditaments  whatsoever,  within  this  province, 
derived  from  any  grant,  allotment,  or  other  power  or  authority  whatsoever, 
by,  from  or  under  the  late  trustees  for  establishing  this  colony,  or  their  president 
and  assistants,  or  from  any  other  person  or  persons  whatsoever,  under  their 
authority,  or  by  or  from  any  grant  from  his  late  majesty,  (of  blessed  memory,) 
or  from  his  present  majesty,  or  by  or  under  any  last  will  and  testament,  pur- 
chase or  purchases,  whether  by  deed  of  gift,  bill  of  sale,  or  other  conveyance 
"whatsoever,  for  lawful  or  valuable  consideration  ;  and  where  the  person  or  per- 
sons now  in  the  possession  of  the  said  lands,  tenements  or  hereditaments  do 
possess,  hold  and  claim  the  same,  as  of  his,  her  or  their  own  proper  right  in 
fee  simple,  and  the  person  or  persons  so  in  possession,  or  the  person  or  persons 
under  whom  they  claim,  have  severally  or  successively  been  quietly  possessed 
of  the  same  under  any  oAhe  titles,  ways  or  means  aforesaid,  and  without  law- 
ful interruption  by  suit  or  action  at  law  actually  commenced,  enjoyed  the  same 
for  the  space  of  twenty  years  before  the  passing  of  this  act,  that  then  such  per- 
son and  persons  so  in  possession,  as  aforesaid,  shall  have  good  right  and  title  to 
the  same,  and  shall  have,  hold  and  enjoy  the  said  lands,  tenements  and  here- 
ditaments unto  him,  her  or  them,  his,  her  or  their  heirs  or  assigns  forever  in 
fee  simple,  against  all  and  every  other  person  and  persons  whatsoever,  anything 
hereinbefore  contained  to  the  contrary  notwithstanding. 

3.  Not  only  the  person  or  persons  who  are  or  shall  be  hereafter  barred  by 
not  suing  or  prosecuting  his  or  their  claims  to  any  lands,  tenements  or  heredi- 
taments in  this  province  within  the  time  limited  by  this  act,  but  also  all  man- 
ner of  persons  whatsoever  that  shall  at  any  time  claim  under  such  person  or  per- 
sons who  have  lost  or  may  hereafter  lose  their  right  by  neglecting  to  sue  and 
prosecute  his  or  their  claim  as  aforesaid,  shall  be  in  like  manner  barred  by  this 
act,  as  his,  her  or  their  ancestor  or  ancestors,  or  those  under  whom  they  claim, 
were  or  would  have  hereby  been,  and  that  this  act,  and  such  clause  or  clauses 
herein  as  relate  to  the  matters  aforesaid,  may  be  given  in  evidence  to  a  jury 
upon  a  trial  of  any  claim,  matter  or  right  to  any  lands  or  tenements  in  question 
between  party  and  party,  and  that  the  chief  justice  and  judges  upon  all  such 
trials  shall  allow  the  same  to  be  given  in  evidence,  so  far  as  concerns  the  said 
matter  in  difference. 

And  to  prevent  any  disputes  how  claims  are  to  be  made  to  lands,  and  what 
claims  shall  be  allowed  to  be  good  and  effectual  in  this  province,  and  that  the 
possessors  of  lands  may  know  how  and  in  what  manner  other  persons  having 
or  laying  claim  to  any  lands  or  tenements  in  their  possession  must  claim  the 
same,  and  also  that  persons  having  right  or  title  to  lands  or  tenements  possessed 
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by  others  may  the  better  know  how  to  claim  or  demand  their  right  in  such 
case : 

4.  That  all  and  every  person  and  persons  whatsoever  making  claim  to  anv 
lands  or  tenements  in  this  province,  in  order  to  make  such  claim  effectual,  shall 
and  are  to  make  the  same  by  action  at  law,  duly  entered  in  the  general  court 
of  pleas  in  this  province,  and  that  the  chief  justice  and  judges  of  the  said  court 
do  allow  of  no  claim  to  any  lands  or  tenements,  for  or  by  any  person  or  persons 
in  any  suit  or  suits  that  may  be  brought,  sued  or  prosecuted  in  the  said  court 
other  than  what  is  or  has  been  made  by  action  or  suit  on  record,  as  aforesaid  ; 
any  law,  custom,  usage  or  practice  to  the  contrary  notwithstanding. 

5.  All  actions  of  trespass,  qume  clausum /regit,  all  actions  of  trespass,  detinue, 
actions  of  trover  and  replevin,  for  taking  away  goods  and  cattle,  all  actions  upon 
account  and  upon  the  case,  (other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors  or  servants,  all  ac- 
tions of  debt  grounded  upon  any  lending  or  contract  without  specialty,  all  ac- 
tions of  debt  for  arrearages  of  rent,)  and  all  actions  of  assault,  menace  and 
battery,  wounding  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or 
brought  any  time  after  the  passing  of  this  act,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed,  and  not  afterwards,  that 
is  to  say,  the  said  actions  upon  the  case,  (other  than  for  slander,)  and  the  said 
actions  for  account,  and  the  said  actions  for  trespass,  debt,  detinue  and  replevin 
for  goods  and  cattle,  and  the  said  actions  of  trespass,  quare  clausumf regit,  within 
three  years  next  after  the  passing  of  this  act,  or  within  four  years  next  after 
the  cause  of  such  actions  or  suits,  and  not  after  ;  and  the  said  actions  of  tres- 
pass, assault,  battery,  wounding,  imprisonment,  or  any  of  them,  within  one 
year  after  the  passing  of  this  act,  or  within  two  years  next  after  the  cause  of 
such  action  or  suit,  and  not  after  ;  and  the  said  actions  upon  the  case  for  words, 
within  six  months  after  the  passing  of  this  act,  or  within  six  months  next  after 
the  words  spoken,  and  not  after. 

6.  If  in  any  of  the  said  actions  or  suits  judgment  5hall  be  given  for  the  plain- 
tiff, and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment  the  judgment  be  given  against  tbe 
plaintiff,  that  he  take  nothing  by  his  plaint,  writ  or  bill,  or  if  any  of  the  said 
actions  shall  be  brought  by  original,  and  the  defendants  therein  be  outlawed, 
and  shall  after  reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his 
heirs,  executors  or  administrators,  as  the  case  shall  require,  may  commence  a 
new  action  or  suit  from  time  to  time,  within  a  year  after  such  judgment 
reversed,  or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
and  not  after. 

7.  Tn  all  actions  of  trespass,  quare  clausum  fregil,  hereafter  to  be  brought, 
wherein  the  defendant  or  defendants  shall  disclaim  in  his  or  their  plea,  to  make 
■any  title  or  claim  to  the  land  in  which  the  trespass  is  by  the  declaration  sup- 
posed to  be  done,  and  the  trespass  be  by  negligence,  or  involuntary,  the  defend- 
ant or  defendants  shall  be  admitted  to  plead  a  disclaimer,  and  that  the  trespass 
was  by  negligence,  or  involuntary,  and  a  tender  or  offer  of  sufficient  amends  for 
such  trespass  before  the  action  brought,  whereupon,  or  upon  some  of  them,  the 
plaintiff  or  plaintiffs  shall  be  enforced  to  join  issue,  and  if  the  said  issue  be  found 
for  the  defendant  or  defendants,  or  the  plaintiff  or  plaintiffs  shall  be  nonsuited, 
the  plaintiff  or  plaintiffs  shall  be  clearly  barred  from  the  said  actions,  and  all 
other  suit  concerning  the  same. 

8.  In  all  actions  upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted 
by  any  person  or  persons  in  the  general  court  in  this  province,  or  in  any  other 
court  having  power  to  hold  plea  of  the  same,  after  the  passing  of  this  act,  if  the 
jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of 
the  damages,  do  find  or  assess  the  damage  under  forty  shillings,  then  the  plain- 
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tiff  or  plaintiffs  in  such  action  shall  have  and  recover  only  so  much  costs  as  the 
damages  so  given  or  assessed  amount  unto,  without  any  further  increase  of  the 
same ;  any  law,  statute,  custom  or  usage  to  the  contrary  in  any  wise  notwith- 
standing. 

9.  [Allowing  further  time  to  bring  actions  after  the  removal  of  plaintiff's 
disability — transcribed  into  the  act  of  1816,  with  a  slight  alteration.^ 

10.  In  all  and  every  case  where  any  penalty,  fine,  or  forfeiture  whatsoever, 
hath  been,  or  shall  hereafter  be  inflicted  or  imposed  by  any  act  or  acts  of  the 
general  assembly  of  this  province  already  passed,  or  hereafter  to  be  passed, 
and  the  time  of  suing  or  prosecuting  the  offender  or  offenders,  against  such 
acts  not  thereby  provided,  no  information,  action,  suit,  or  prosecution  shall  be 
had,  brought,  issued,  or  commenced  against  the  offender  or  offenders,  against 
any  such  act  or  acts,  for  or  in  respect  of  any  such  penalty,  fine,  or  forfeiture, 
unless  the  same  be  done  within  six  months  after  the  passing  of  this  act,  if  the 
offence  hath  been  already  committed,  and  within  the  like  space  of  time  after 
the  offence  committed,  for  the  future  ;  and  all  and  every  offender  and  offenders 
against  any  such  act  or  acts,  shall  not  from  thenceforth  be  subject  or  liable  to  any 
penalty,  fine,  or  forfeiture  which  may  thereby  be  inflicted  or  imposed,  any 
law,  usage  or  custom  to  the  contrary  in  any  wise  notwithstanding. 

11.  [Respecting  a  claim  of  Sir  William  Baker — private.] — Act  of  1767 'y 
Frin.  Dig.  573. 

[By  the  act  of  1805,  the  act  of  1767  was  repealed,  but  was  revived  by  the 
act  of  1806,  by  which  the  act  of  1805  is  repealed.] 

1.  From  and  immediately  after  the  passing  of  this  act,  the  act  for  the  limi- 
tation of  actions  and  avoiding  suits  in  law,  passed  on  the  26th  day  of  March, 
1767,  shall  be,  and  is  hereby  revived  and  declared  to  be  in  full  force  and  ope- 
ration, from  the  first  day  of  February,  1793,  until  this  act  shall  be  repealed  : 
And  no  deduction  in  any  calculation  of  time  shall  be  made  in  the  construction 
of  said  act  after  the  aforesaid  1st  day  of  February,  1793. 

2.  If  any  person  or  persons,  that  is  or  shall  be  entitled  to  any  such  action 
of  trespass,  detinue,  action  of  trover,  replevin,  action  of  account,  actions  of 
debt,  actions  of  trespass  for  assault,  menace,  battery,  wounding,  or  imprison- 
ment, actions  on  the  case  for  words,  be,  or  shall  be  at  the  time  of  any  such 
cause  of  action,  given  or  accrued,  fallen,  or  come  within  the  age  of  twenty- 
one  years,  feme-covert,  non  compos  mentis.,  imprisoned,  or  where  the  de- 
fendant SHALL  remove  OUT    OF    THE    JURISDICTIONAL    LIMITS  OF  THIS  StATE, 

that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
so  as  they  take  the  same  within  such  times  as  before  is  limited,  after  the 
coming  to,  or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  or  the 
return  of  the  defendant  into  the  same,  as  by  other  persons  having  no  siJch  im- 
pediment should  be  done.  Provided  nevertheless^  that  all  notes  and  instru- 
ments of  writing,  not  under  seal,  bearing  date  after  the  passing  of  this  act, 
shall  be  of  the  same  dignity  with  specialties,  and  subject  to  the  same  limita- 
tions heretofore  in  force  in  the  case  of  specialties,  anything  in  the  5th  and 
9th  sections  of  said  act  to  the  contrary  i>otwithstanding. 

3.  All  acts  or  parts  of  acts  which  pdilitate  against  the  intent  and  meaning 
of  this  act,  be,  and  the  same  are  hereby  repealed. — Act  of  December  8,  1806  ; 
JPnn.  Dig.  577. 

Note.— The  act  of  June  26,  1S06,  Clayton's  Digest,  p.  303,  provides,  "  That  when  any 
action  shall  be  instituted  within  the  time  limited  in  the  said  recited  2Lzt,\_act  of  7th  De- 
cember, 180-5 — Clayton^s  Dig.  269,]  and  the  plaintiff  be  non-suited,  or  shall  discontinue  the 
same  after  the  term  of  limitation  is  expired,  that  he  shall  be  permitted  to  renew  his  action 
within  six  months  thereafter,  for  one  time  only,  and  not  after.  And  so  much  of  the  second 
section  of  the  said  act  as  is  repugnant  hereto,  be,  and  the  same  is  hereby  repealed." 

The  Supreme  Court  has  decided  that  the  Act  of  the  26th  June,  1806,  has  been  repealed 
by  subsequent  enactments. 
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WJiereas  some  doubts  exist  as  to  the  period  at  which  bonds,  notes,  and 
open  accounts  shall  be  limited,  in  consequence  of  the  word  specialties,  and 
other  indefinite  expressions,  being  used  in  the  second  section  of  the  aforesaid 
act :  (the  above  act.) 

1.  That  from  and  after  the  passing  of  this  act,  all  actions  founded  on  bonds 
or  instruments  under  seal,  shall  be  commenced  and  sued  within  twenty  years 
after  the  said  bond  or  other  instrument  shall  become  due,  and  not  after ;  and 
that  all  actions  founded  upon  notes  and  other  acknowledgments,  under  the 
hand  of  the  party,  shall  be  commenced  within  six  years  from  the  time  such 
note  or  acknowledgment  shall  become  due,  and  not  after ;  and  that  all  actions 
founded  upon  open  account  shall  be  commenced  within  four  years  from  the 
time  such  account  accrues,  and  not  after — Act  of  1809  ;  Prin.  Dig.  577. 

1.  That  from  and  after  the  passage  of  this  act,  no  court  of  justice  in  this 
State,  before  whom  the  plea  of  the  statute  of  limitations  may  be  relied  on  or 
plead  by  any  defendant  or  defendants,  shall  be  permitted  to  construe  said  act 
against  idiots,  lunatics,  or  infants,  as  heretofore  construed  ;  but  said  statute  of 
limitations,  when  it  has  commenced  running,  shall  not  so  operate  as  to  de- 
feat the  interest  acquired  by  idiots,  lunatics,  or  infants,  after  its  commence- 
ment, but  the  operation  of  said  statute  shall  cease  until  the  disability  or  disa- 
bilities of  such  persons  are  removed,  or  from  the  time  of  the  arrival  of  such 
infant  to  the  age  of  twenty-one  years  ;  any  law,  custom,  or  usage,  to  the 
contrary  notwithstanding. 

2.  No  proviso  or  part  of  the  above-recited  act,  or  any  other  part  or  parts 
of  any  statute  of  limitations,  which  are  or  heretofore  have  been  of  force  in  this 
State,  shall  be  so  construed  as  to  grant  any  privilege,  right,  or  exemption,  to 
any  person  or  persons,  who  may  reside  in  either  of  the  United  States,  or  the 
territories  thereof,  or  beyond  seas,  or  elsewhere,  other  than  those  enjoyed  by 
the  citizens  resident  within  the  limits  of  this  State. — Act  of  1817  ;  Prin.  Dig. 
579. 

1.  That  from  and  after  the  passage  of  this  act,  all  actions  founded  on  bonds, 
or  other  instruments  under  seal,  shall  be  commenced  and  sued  within  twenty 
years  after  the  bond  or  other  instrument  shall  become  due,  except  where  per- 
sons shall  abscond  or  remove  without  the  limits  of  this  State  :  and  that  all 
actions  founded  upon  notes  and  other  acknowedgements  under  the  hand  of  the 
party,  shall  be  commenced  within  six  years  from  the  time  such  note  or  ac- 
knowledgment shall  become  due,  and  not  after-;  except  the  person  or  persons 
shall  have  removed  without  the  limits  of  this  State,  or  to  parts  unknown. 

2.  That  in  all  cases  where  any  person  or  persons  shall  become  security  on 
any  bond  or  bonds  or  other  instruments  under  their  hands,  the  act  of  limita- 
tion shall  not  operate  in  any  case  where  the  person  or  persons  shall  abscond, 
go  to  parts  unknown,  or  remove  without  the  limits  of  this  State. — Act  of  1839  ; 
pamp.  p,  147. 

Milk  and  MiUers, 

All  owners  or  occupiers  of  mills  shall  well  and  sufficiently  grind,  or  cause 
to  be  well  and  sufficiently  ground,  all  clean  and  dry  grain  "brought  to  their 
mills,  and  in  due  turn  (as  far  as  five  bushels)  as  the  same  may  be  brought ; 
and  may  take  for  toll  one-eighth  part  thereof,  and  no  more.  And  every  owner  or 
occupier  of  a  mill,  who  shall  not  well  and  sufficiently  grind,  or  cause  to  be 
well  and  sufficiently  ground,  as  aforesaid,  (unless  in  times  of  drought,  or  other 
sufficient  cause,  of  which  the  justice  may  judge,)  or  not  in  due  turn,  or  take 
or  exact  more  toll,  shall,  for  every  such  offence,  on  proof  thereof,  by  one  or 
more  credible  witnesses,  forfeit  and  pay  a  sum  not  exceeding  fifteen  shillings  to 
the  party  injured,  recoverable  with  costs,  before  a  justice  of  the  peace  of  the 
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county  "where  such  offence  shall  be  committed  :  Provided  always ,  that  every 
owner  or  occupier  of  a  mill  may  grind  his  or  her  own  grain  at  any  time. — 
Act  0/1786:  Frhi.  Dig.  610. 

Partiiershij), 

1.  That  limited  partnerships  for  the  transaction  of  any  mercantile,  com- 
mercial, mechanical,  manufacturing,  mining  or  agricultural  business,  within 
this  State,  may  be  formed  by  two  or  more  persons,  upon  the  terms,  with  the 
rights  and  powers,  and  subject  to  the  conditions  and  liabilities  herein  pre- 
scribed ;  but  the  provisions  of  this  act  shall  not  be  construed  to  authorise  any 
such  partnership  for  the  purpose  of  banking,  or  making  insurance. 

2.  That  such  partnerships  may  consist  of  one  or  more  persons,  who  shall 
be  called  general  partners,  and  who  shall  be  jointly  and  severally  responsible 
as  general  partners,  and  of  one  or  more  persons  who  shall  contribute,  in 
actual  cash,  a  specific  sum  as  capital  to  the  common  stock,  who  shall  be 
called  special  partners,  and  who  shall  not  be  liable  for  debts  of  the  partnership 
beyond  the  fund  so  contributed  by  him  or  them  to  the  capital,  except  as  here- 
inafter provided. 

3.  That  the  general  partners  only  shall  be  authorised  to  transact  business, 
and  to  sign  for  the  -partnership,  and  to  bind  the  same. 

4.  That  persons  desirous  of  forming  such  partnership,  shall  make  and  sev- 
erally sign,  by  themselves  or  attorney  in  fact,  a  certificate  which  shall  contain 
— 1st,  the  name  of  the  firm  under  which  such  partnership  is  to  be  conducted  ; 
2d,  the  general  nature  of  the  business  intended  to  be  transacted  ;  3d,  the 
names  of  all  the  general  and  special  partners  inserted  therein,  distinguishing 
which  are  general,  and  which  are  special  partners,  and  their  respective 
places  of  residence  ;  4th,  the  amount  of  capital  which  each  special  partner 
shall  have  contributed  to  the  common  stock  ;  5th,  the  period  at  which  the 
partnership  is  to  commence,  and  the  period  at  which  it  shall  terminate,  and 
when  made  by  such  attorney  in  fact,  the  power  of  attorney  duly  authenti- 
cated shall  be  recorded  alons;  with  such  Certificate. 

5.  That  the  certificate  shall  be  acknowledged  by  the  several  persons  sign- 
ing the  same,  or  their  attorney  in  fact,  before  a  judge  of  the  superior  or 
inferior  court,  or  a  justice  of  the  peace,  or  notary  public,  and  such  acknow- 
ledgment shall  be  certified  by  the  officer  before  whom  the  same  is  made. 

6.  That  the  certificate  and  power  of  attorney  in  fact,  so  acknowledged  and 
certified,  shall  be  filed  in  the  office  of  the  clerk  of  the  superior  court  of  the 
county  in  which  the  principal  place  of  business  of  the  partnership  shall  be 
situated,  and  shall  also  be  recorded  by  him  at  large,  in  a  book,  to  be  kept  for 
that  purpose,  open  to  public  inspection.  If  the  partnership  shall  have 
places  of  business  situated  in  different  counties,  a  transcript  of  the  certificate, 
and  power  of  attorney  in  fact,  and  of  the  acknowledgment  thereof,  duly  certified 
by  the  clerk  in  whose  office  it  shall  be  filed,  under  his  official  seal,  shall  be 
filed  and  recorded  in  like  manner  in  the  office  of  the  clerk  of  the  superior  court 
in  every  such  county  ;  and  the  clerk  for  each  and  every  registry  required  by 
this  act  shall  be  entitled  to  the  sum  of  five  dollars. 

7.  That  at  the  time  of  filing  the  original  certificate,  with  the  evidence  of 
he  acknowledgment  thereof,  as  before  directed,  an  affidavit  or  affidavits  of 
he  several  general  partners  shall  also  be  filed  in  the  same  office,  stating  that 
he  sums  specified  in  the  certificate  to  have  been  contributed  by  each  of  the 
pecial  partners  to  the  common  stock,  have  been  actually  and  in  good  faith 

paid  in  cash,  and  a  certified  copy  of  such  certificate,  power  of  attorney  and 
affidavits,  shall  be  evidence  in  all  courts  and  places  whatsoever. 

8.  That  no  partnership  shall  be  deemed  to  have  been  formed  until  such  a 
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certificate  as  is  herein  mentioned,  shall  have  been  made,  acknowledged,  filed 
and  recorded,  nor  until  an  affidavit  shall  have  been  filed  as  above  directed  ; 
and  if  any  false  statement  be  made  in  such  certificate  or  affidavit,  or  if  such 
partnership  business  be  commenced  before  such  certificate  or  affidavit  is  filed, 
all  the  persons  interested  in  such  partnership  shall  be  liable  for  all  the  en- 
gagements thereof  as  general  partners. 

9.  That  the  partners  shall  publish  the  terms  of  partnership  when  registered, 
for  at  least  six  weeks  immediately  after  such  registry,  in  one  newspaper  in 
the  county  in  which  the  place  of  business  is  situated,  and  in  one  newspaper  in 
the  city  of  Milledgeville.  If  no  newspaper  should~be  published  in  the  county 
in  which  the  business  is  to  be  transacted,  the  notice  shall  be  published  in  all 
the  newspapers  in  the  city  of  Milledgeville  as  before  required,  and  if  such 
publication  be  not  made  within  two  months  from  the  time  of  filing  such  cer- 
tificate and  affidavit,  the  partnership  shall  be  deemed  general. 

10.  That  the  affidavits  of  the  publication  of  such  notice  by  the  printers, 
publishers,  or  editors  of  the  newspapers  in  which  the  same  shall  be  pub- 
lished, may  be  filed  in  the  office  of  the  clerk  of  the  superior  court  in 
which  the  certificate  has  been  filed,  and  shall  be  evidence  of  the  facts  therein 
contained. 

11.  That  every  renewal  or  continuance  of  such  partnerships  beyond  the 
time  originally  fixed  for  its  duration,  shall  be  certified,  acknowledged,  and  re- 
corded, and  an  affidavit  of  a  general  partner  be  made  and  filed,  andinotice  be 
given  in  the  manner  herein  required  for  its  original  formation  ;  and  every 
such  partnership  which  shall  be  otherwise  renewed  or  continued,  shall  be 
deemed  a  general  partnership. 

12.  That  every  alteration  which  shall  be  made  in  the  names  of  the  part- 
ners, in  the  nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in  any 
other  matter  specified  in  the  original  certificate,  shall  be  deemed  a  dissolution 
of  the  partnership  ;  and  every  such  partnership,  which  shall  in  any  manner 
be  carried  on  after  any  such  alteration  shall  have  been  made,  shall  be  deemed 
a  general  partnership,  unless  renewed  as  a  special  partnership,  according  to 
the  provisions  of  the  last  section. 

13.  That  the  business  of  the  partnership  shall  be  conducted  under  a  firm, 
in  which  the  names  of  the  general  partners  only  shall  be  inserted,  without  the 
addition  of  the  word,  "  company,"  or  any  other  general  term  ;  and  if  the 
name  of  any  special  partner  shall  be  used  in  such  firm,  he  shall  be  deemed  a 
general  partner. 

14.  That  suits  to  be  brought  by  any  partnership  to  be  found  under  this  act, 
shall  be  in  the  name  or  names  of  the  general  partners  only,  and  suits  against 
such  partnership  shall  be  brought  against  the  general  p"artners  only  ;  except 
in  cases  where  the  special  shall  be»  rendered  liable  as  general  partners  in 
which  cases  suits  may  be  brought  against  all  the  partners,  jointly  or  severally, 
or  any  one  or  more  of  the  special  partners  may  be  sued  in  the  same  action 
with  the  general  partners. 

15.  That  no  part  of  the  sum  which  any  special  partner  shall  have  contributed 
to  the  capital  stock,  shall  be  withdrawn  by  him,  or  paid  or  transferred  to  him, 
in  the  shape  of  dividends,  profits,  or  otherwise,  at  any  time  during  the  contin- 
uance of  the  partnership,  but  any  partner  may  annually  receive  lawful  interest 
on  the  sum  so  contributed  by  him,  if  the  payment  of  such  interest  shall  not  re- 
duce the  original  amount  of  such  capital ;  and  if,  after  the  payment  of  such 
interest,  any  profits  shall  remain  to  be  divided,  he  may  also  receive  his  portion 
of  such  profits,  but  shall  not  be  liable  for  any  debts  previously  contracted  by 
the  general  partners. 

16.  That  if  it  shall  appear  that  by  the  payment  of  interest  or  profits  to  any 
special  partner,  the  original  capital  has  been  reduced,  or  the  firm  shall  be  una- 
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ble  to  pay  its  debts,  the  partner  receiving  the  same  shall  be  bound  to  restore 
the  interest  or  profits  received  by  hina,  necessary  to  make  good  his  original 
share  of  the  original  stock. 

17.  That  a  special  partner  may  at  any  time  examine  into  the  state  and  pro- 
gress of  the  partnership  concerns,  and  may  advise  as  to  their  management ;  but 
he  shall  not  transact  any  business  on  account  of  the  partnership  nor  be  em- 
ployed for  that  purpose  as  agent  or  otherwise.  If  he  shall  interfere,  contrary 
to  these  provisions,  he  shall  be  deemed  a  general  partner,  but  he  may  act  as 
attorney  or  counsellor  at  law  or  in  equity  for  the  partnership,  without  being 
liable  to  become  a  general  partner. 

18.  That  the  general  partners  shall  be  liable  to  account  to  each  other,  and 
to  the  special  partners  for  their  management  of  the  business  of  the  firm,  both 
in  law  and  equity,  as  other  partners  now  are  by  law  and  equity. 

19.  That  every  partner  who  shall  be  guilty  of  any  fraud  in  the  affairs  or  bu- 
siness of  the  partnership,  shall  be  liable  civilly  to  the  party  injured,  to  the 
extent  of  his  damage  ;  and  shall  also  be  liable  to  an  indictment  for  a  misde- 
meanor, punishable  by  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
superior  court,  by  which  he  shall  be  tried. 

20.  That  every  sale,  assignment  or  transfer  of  any  of  the  property  or  effects 
of  such  partnership,  made  by  such  partnership,  when  insolvent,  or  in  contem- 
plation of  insolvency,  or  after ;  or  in  contemplation  of  the  insolvency  of  any 
partner,  )j^ith  the  intent  of  giving  a  preference  to  any  creditor  of  such  partner- 
ship, or  insolvent  partner,  over  other  creditors  of  such  partnership  ;  and  every 
judgment  confessed,  lien  created,  or  security  given  by  such  partnership,  under 
the  like  circumstances,  and  with  the  like  intent,  shall  be  void  as  against  the 
creditors  of  such  partnership. 

21.  That  every  such  sale,  assignment  or  transfer  of  any  of  the  property  or 
effects  of  a  general  or  special  partner,  who  may  have  become  liable  as  a  general 
partner,  made  by  such  general  or  special  partner,  when  insolvent,  or  in  con- 
templation of  insolvency,  or  after,  or  in  contemplation  of  the  insolvency  of  the 
partnership,  with  the  intent  of  giving  to  any  creditor  of  his  own,  or  of  the  part- 
nership, a  preference  over  creditors  of  the  partnership,  every  judgment  con- 
fessed, lien  created,  or  security  given,  by  any  such  partner,  under  the  like  cir- 
cumstances and  with  like  intent,  shall  be  void  as  against  the  creditors  of  the 
partnership. 

22.  That  any  special  partner  who  shall  violate  any  provision  of  the  two  last 
preceding  sections,  or  who  shall  concur  in  or  assent  to  any  such  violation 
by  the  partnership,  or  by  any  individual  partner,  shall  be  liable  as  a  general 
partner. 

23.  That  in  case  of  the  insolvency  or  bankruptcy  of  the  partnership,  no 
special  partner  shall,  under  any  circumstances  be  allowed  to  claim  as  a  cred- 
itor, until  the  claims  of  all  the  other  creditors  of  the  partnership  shall  be  satis- 
fied. 

24.  That  no  dissolution  of  such  partnership,  by  the  acts  of  the  parties,  shall 
take  place  previous  to  the  time  specified  in  the  certificate  of  its  renewal,  until 
a  notice  of  such  intended  dissolution  shall  have  been  filed  and  recorded  in  the 
clerk's  office  in  which  the  original  certificate  was  recorded,  and  published  at 
least  once  a  week,  for  four  weeks,  in  a  newspaper  printed  in  each  of  the  coun- 
ties where  the  partnership  has  places  of  business  ;  but  if  no  newspaper  be 
printed  in  such  counties,  then  the  notice  shall  be  published,  for  four  weeks, 
in  all  the  newspapers  in  the  city  of  Milledgeville,  which  notice  shall  be 
signed  by  all  the  partners,  or  their  representatives :  Provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to  affect  the  collection  of  any  demand 
against  either  of  the  special  partners,  which  may  have  been  contracted  pre- 
viously to  the  commencement  of  such  special  partnership. — Act  of  1837  ; 
pamp.  p.  182. 
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STATE  OF  GEORGIA,  ^  This  is  to  Certify  and  make  known,  that  the 
Houston  County.  ^  undersigned  agree  to  enter  into  partnership,  on 
the  terms  and  conditions  hereafter  expressed,  to  wit :  The  name  of  the 
firm  under  which  said  partnership  is  to  be  conducted,  shall  be  Doe  ^ 
Roe,  and  the  principal  place  of  business  Perry,  in  said  county.  The 
general  nature  of  the  business,  intended  to  be  transacted,  is  mercantile. 
The  names  of  the  general  partners  in  said  partnership,  are  John  Doe 
and  Richard  Roe,  who  reside  in  said  county,  and  Charles  Smith,  of  the 
county  of  Bibb,  in  said  State,  and  Ransom  Reese,  of  the  county  of 
Chatham,  in  said  State,  who  are  special  partners  in  said  business. 
Said  Charles  Smith  and  Ransom  Reese,  the  special  partners  in  said  busi- 
ness, each  contribute  the  sum  of  five  thousand  dollars  to  the  common 
stock.  The  said  partners  are  to  commence  business  on  the  first  day  of 
June  next,  and  are  to  continue  doing  business  for  the  term  of  five  years, 
from  that  date  next  ensuing.     Dated  this  May  1,  1846. 

Acknowledged  and  signed     j  JoHN  DoE. 

by  the  several  co-partners,    [  -^  •  RiCHARD  RoE. 

before  me,  this  May  1,  1846,  (  ChARLES  SmiTH. 

Edwtn  31.  Clark,  J.  I.  C.      J  l^^^^o^  ReESE. 

Clerk's  Office,  Superior  Court. 

I,  James  Holdfast,  clerk  of  the  superior  court,  do  hereby  certify,  that 
the  above  certificate  of  partnership  has  been  duly  recorded  in  my  oflice. 
This  May  I,  1846. 

Given  under  my  ofiicial  signature  and  seal  of  office. 

James  Holdfast,  C.  S.  C.  [L.  S.] 

Affidavit  of  General  Partners. 
STATE  OF  GEORGIA,  1  Personally  appeared  before  me,  James  Mack, 
Houston  County.  ^  one  of  the  justices  of  the  peace  in  and  for  said 
county,  John  Doe  and  Richard  Roe,  general  partners,  who  being*  duly 
sworn,  say  that  Charles  Smith  and  Ransom  Reese,  special  partners, 
have  each  contributed  and  paid  in  good  faith,  in  cash,  the  sum  of  five 
thousand  dollars,  agreeably  to  their  engagement  in  the  above  certificate 
of  partnership. 

Sworn  to  and  subscribed,^  )  jq^^  ^^^ 

befora  me,  this  May  1,  184b.  >  RICHARD  ROE. 

James  Mack,  J.  F.         J 

NQtice, 

John  Doe  and  Richard  Roe,  as  general  partners,  and  Charles  Smith 
and  Ransom  Reese,  as  special  partners  in  mercaritile  business,  in  the 
town  of  Perry,  Houston  county,  under  the  firm  name  of  Doe  Sf  Roe, 
hereby  give  notice  of  the  formation  of  said  partnership,  on  the  follow- 
ing terms,  to  wit :  each  of  the  special  partners  pays  in  cash  the  sum  of 
five  thousand  dollars  into  the  common  stock.  Said  partnership  is  to 
commence  business  on  the  first  day  of  June  next,  and  to  continue  for 
the  term  of  five  years,  next  ensuing.  Certificate  and  affidavit  regis- 
tered in  the  clerk's  off^ice  of  the  superior  court  of  Houston  county.  This 
May  1,  1846.  John  Doe,  }  ^^^,^  p^^,^^ 

Richard  Roe,      ) 
Charles  Smith,  >  ^      .^^  p^^,^^ 
Ransom  Reese,   s     ^ 
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1.  That  from  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any 
persons,  who  are  partners  in  trade  or  business  of  any  kind,  to  insert  or  use,  in 
their  partnership,  firm,  style  and  name,  the  name  of  any  person  not  actually  a 
co-partner  with  them  at  the  time  his,  her  or  their  name  is  so  inserted  or  used, 
nor  shall  it  be  lawful  to  continue,  in  any  partnership,  firm,  style  and  name,  the 
name  of  any  individual  partner,  after  he  or  she  shall  have  retired  from  the 
partnership  :  Provided^  that  this  act  shall  not  be  so  construed  as  to  prevent  the 
collection  of  debts  due  to  any  partnership,  after  its  dissolution,  or  after  the  re- 
tirement of  any  partner,  in  the  name  previously  used,  in  conformity  with  this 
act. 

2.  That  each  and  every  individual  violating  the  provisions  of  this  act,  shall 
forfeit  and  pay  the  sum  of  one  hundred  dollars  for  each  and  every  day  such 
name  may  be  used ;  to  be  sued  for  and  recovered  by  any  person  who  may  pro- 
secute for  the  same. — Act  of  1837  ;  pamp.  p.  187. 

That  in  all  suits,  either  in  favor  of,  or  against  partners,  or  persons  jointly  in- 
terested ;  and  in  all  cases  when  such  partners  or  persons  jointly  interested, 
shall  in  any  wise  become  connected  with  any  suit  or  other  matter,  pending  in 
any  of  the  courts  of  this  State,  in  any  way  whatsoever,  wherein  it  shall  become 
necessary  for  said  partners  or  persons  jointly  interested  to  give  bond,  it  shall 
and  may  be  lawful  for  any  one  of  said  partners  or  persons  jointly  interested  to 
execute  the  same,  by  signing  the  names  of  all  said  partners  or  persons  jointly 
interested,  and  the  same  shall  be  obligatory  and  binding  upon  every  of  said 
partners  or  persons  interested;  any  law  to  the  contrary  notwithstanding. — Act 
of  ISSS'j  pamp.  p.  165. 

2.  That  all  bonds  payable  to  two  persons  or  more,  doing  business  under 
partnership  name  or  style,  shall  be  as  obligatory  and  binding  upon  the  obligors 
of  such  bonds,  where  made  with  obligees  using  their  firm,  name,  or  style,  as 
if  each  name  composing  such  partnership  had  been  set  forth. — Act  of  1840  ; 
pamp.  p.  115. 

That  from  and  after  the  passing  of  this  act,  it  shall  not  be  deemed  or  held 
necessary  in  any  of  the  courts  of  law  or  equity  of  this  State,  for  a  firm  of  joint- 
traders  or  co-partners,  in  any  business,  trade  or  profession,  who  are,  or  hereaf- 
ter may  be,  plaintiff,  in  any  cause  pending  in  either  of  said  courts,  to  prove 
their  co-partnership  :  Provided^  nevertheless.,  that  nothing  contained  in  this  act 
shall  prevent  said  courts,  or  any  of  them,  from  requiring  such  proof  in  any 
case  where  the  defendant  or  defendants,  shall  regularly,  by  plea  in  abatement, 
denying  the  existence  of  such  firm  or  co-partnership,  as  may  be  set  forth  by  the 
plaintiffs  in  their  bill,  petition,  declaration  or  writ. — Act  of  1841  ;  pamp.  p.  141. 


Time. 


That  from  and  after  the  passage  of  this  act,  in  all  cases  whatsoever,  where 
time  is  required  to  be  computed  by  the  month  or  months,  the  computation  shall 
be  by  the  calendar  month,  and  not  by  the  lunar  month  ;  Provided  always^  that 
this  act  shall  not  affect  rights  or  interests  accrued  before  its  passage. — Act  of 
1838  ;  pamp.  p.  70. 

Seal, 

That  from  and  immediately  after  the  passing  of  this  act,  whenever  any  writ- 
ten contract  or  other  instrument  in  writing  shall  be  produced  in  evidence,  or  for 
any  other  legal  purpose  whatever,  before  any  court  of  law  or  equity  in  this 
State,  during  the  progress  of  any  bill  or  suit  whatever,  pending  in  any  of  said 
courts,  and  such  written  contracts  or  instrument  in  writing  shall  have  a  scroll 
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or  other  representation  of  a  seal  annexed  thereto  instead  of  a  seal  composed 
of  a  wafer  or  wax,  or  other  tenacious  substance  ;  and  also,  whenever  it  shall 
be  shown  by  words  expressed  in  the  body  or  conclusion  of  said  written  con- 
tract or  other  instrument  in  writing,  that  it  was  the  intention  of  the  party  or 
parties  subscribing  the  same,  to  become  bound  by,  or  to  execute  a  writing, 
obligatory  or  sealed  instrument,  though  no  scroll  or  seal  has  been  annexed  to 
said  written  contract  or  other  instrument,  shall  be  held,  taken,  and  construed 
by  said  courts,  both  at  law  and  in  equity,  to  have  all  the  force,  effect  and  dig- 
nity of  writings  obligatory,  or  instruments  under  seal :  Provided^  that  the  pro- 
visions of  this  act  shall  not  extend  to  any  instruments  heretofore  executed. — 
Act  of  1838;  pamp.  p.  72. 


Deaf  and  Dumb. 

1.  That  there  shall  be  appointed  by  the  governor  for  the  time  being  some 
fit  and  proper  person  as  commissioner,  to  receive  applications  in  behalf  of  in- 
digent deaf  and  dumb  inhabitants  of  this  State,  to  become  beneficiaries  thereof, 
and  to  make  all  necessary  arrangements  for  conveying  such  beneficiaries  to  the 
American  Asylum  at  Hartford,  Connecticut,  for  the  necessary  expenses  which 
may  be  incurred  in  their  support  at  said  asylum,  who  shall  hold  his  office  dur- 
ing the  pleasure  of  the  governor  for  the  time  being,  and  shall  give  bond  and 
security  in  such  sum  as  the  governor  shall  designate  for  the  faithful  discharge 
of  his  duties  under  this  act. 

2.  That  it  shall  not  be  lawful  for  said  commissioner  to  receive  any  deaf  and 
dumb  persons  to  obtain  the  benefit  of  this  act,  except  such  as  are  citizens  of 
this  State,  and  such  as  shall  have  arrived  at  the  age  of  ten  years,  and  such  as 
are  under  forty  years  of  age,  and  shall  be  authorised  to  remain  for  the  term  of 
four  years,  and  no  longer. 

3.  That  the  salary  of  the  said  commissioner  shall  be  six  hundred  dollars  an- 
nually, to  be  paid  quarterly,  as  salaries  of  civil  officers  are  now  paid. 

4.  That  the  said  commissioner  shall,  and  he  is  hereby  required  to  keep  a  list 
of  all  such  persons  as  may  be  received  as  beneficiaries  under  this  act,  designating 
the  names,  ages  and  places  of  residence  of  each  ;  and  also  to  keep  a  fair  and  cor- 
rect account  of  his  receipts  and  expenditures,  and  to  render  a  full  and  parti- 
cular report  of  the  same,  together  with  all  such  information  as  may  be  called 
for  by  the  legislature  from  time  to  time  touching  his  trust. 

5.  That  the  sum  of  four  thousand  five  hundred  dollars  shall  be,  and  the  same 
is  hereby  appropriated  annually,  out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated,  for  the  support  of  the  deaf  and  dumb,  as  provided  by  this 
act,  which  sums,  or  so  much  thereof  afe  may  be  necessary,  shall  be  paid  to  such 
commissioner  on  the  warrant  of  the  governor,  hereby  yearly  until  the  legisla- 
ture shall  otherwise  direct ;  any  law  to  the  contrary  in  any  wise  notwithstand- 
ing.—^c^  of  1838  ;  pa?np.  p.  92. 


Gift  of  Slaves. 

That  no  gift  of  any  slave  or  slaves  hereafter  to  be  made,  shall  be  good  or 
available  in  law  or  in  equity  against  the  creditors  of  the  donor,  or  subsequent 
purchasers  from  him,  without  actual  notice,  unless  the  same  be  made  in  writ- 
ing, signed  and  sealed  by  the  donor,  attested  by  at  least  one  subscribing  wit- 
ness, and  shall  be  proved  or  acknowledged,  and  be  recorded  within  twelve 
calendar  months  from  the  execution  thereof. — Act  of  183^  ;  pamp.  p.  107. 
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Residence. 

That  from  and  after  the  passage  of  this  act,  the  place  where  the  family  of  any 
person  shall  permanently  reside,  in  this  State,  and  the  place  where  any  person 
having  no  family  shall  generally  lodge,  shall  be  held  and  considered  as  the  most 
notorious  place  of  abode  of  such  person  or  persons,  respectively. — Act  of  1838  ; 
pamp,  p.  203. 

Sherif,  ^x.     Returns. 

That  from  and  after  the  passage  of  this  act,  whenever  any  sheriff,  constable, 
coroner  or  justice  of  the  peace  shall  make  a  return  or  showing,  under  or  by 
virtue  of  any  rule  or  order  of  any  judge  of  any  superior  court  of  this  State,  the 
same  shall  be  made  on  oath,  to  be  taken  at  the  time  of  making  such  return  or 
showing,  and  the  party  calling  for  such  return  or  showing,  shall  be  at  liberty 
to  traverse  the  truth  of  such  return  or  showing,  and  upon  such  traverse  an 
issue  shall  be  formed,  and  tried  by  a  jury,  as  in  the  case  of  other  traverses. — 
Act  of  1840  ;  pamp.  p.  40. 

Purchaser  Refusing  to  Comply. 

1.  From  and  after  the  passage  of  this  act,  any  individual  who  may  become 
the  purchaser  of  any  real  or  personal  estate  at  any  sale  which  shall  hereafter 
be  made  at  public  outcry  by  any  executor,  administrator,  guardian  or  sheriff, 
and  shall  fail  or  refuse  to  comply  with  the  terms  of  such  sale  when  required  so 
to  do,  shall  be  liable  for  the  amount  of  such  purchase-money,  and  it  shall  be 
at  the  option  of  such  executor,  administrator,  guardian  or  sheriff,  either  to  pro- 
ceed against  such  purchaser  for  the  full  amount  of  the  purchase-money,  or  to 
re-sell  such  real  or  personal  estate,  and  then  to  proceed  against  the  first  pur- 
chaser, for  the  deficiency  arising  from  such  re-sale,  and  in  case  of  sheriffs'  sales, 
such  suit  may  be  brought  in  the  name  of  the  sheriff,  for  the  use  of  the  defend- 
ant or  plaintiff  in  execution,  or  any  other  person  in  interest,  as  the  case  may 
be. 

2.  No  note  or  memorandum  in  writing  shall  be  necessary  to  charge  such  pur- 
chaser at  such  sale,  and  who  shall  become  such  by  reason  of  such  real  or  per- 
sonal estate  being  knocked  off  to  him,  as  the  highest  bidder. — Act  o/*1831 ; 
Prin.  Dig.  All. 

"^— ^^— —  > 

Scire  Facias. 

3.  That  all  scire  facias  hereafter  to  be  issued  for  the  purpose  of  making  par- 
ties to  any  suit  at  law  or  equity  pending  in  the  superior  or  inferior  courts  of 
this  State,  shall  be  issued  by  the  clerk  of  said  court ;  in  which  it  shall  be  suf- 
ficient for  said  clerk  to  state  the  names  of  the  parties,  the  term  of  the  court  to 
which  said  case  was  made  returnable,  and  the  name  of  the  suit  or  action  re- 
quiring the  party  to  appear  and  show  cause  why  he  should  not  be  made  party 
to  said  cause,  w^ithout  setting  forth  the  substance  of  the  bill  or  declaration,  or 
the  proceedings  had  thereon,  as  heretofore  practiced. — Act  of  1841  ;  pamp. 
p.  142. 

STATE   OF   GEORGIA,  ^ 

Houston  County.         \  To  the  sheriff  of  said  county — greeting* : 

Whereas,  at  the  April  term  of  the  superior  court,  in  and  for  said 
county,  eighteen  hundred  djidi  forty -four  ^  Charles  Williams  commenced 
his  action  of  assumpsit,  in  said  court,  against  Richard  Roe,  of  said 
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county,  for  the  sum  of  one  hundred  dollars,  besides  interest.  And  where- 
as, at  the  return  term  of  said  action  of  assumpsit,  said  Richard  Roe  ap- 
peared and  filed  his  defence  of  the  general  issue  to  said  action.  And 
whereas,  before  the  trial  term  of  said  action  of  assumpsit  said  Richard 
Roe  departed  this  life.  And  whereas,  John  Doe,  of  said  county,  has 
administered  upon  the  estate  of  said  Richard  Roe,  deceased  :  you  are, 
therefore,  hereby  required  and  commanded  to  make  known  to  the  said 
John  Doe,  administrator  upon  the  estate  of  the  said  Richard  Roe,  de- 
ceased, that  he  be  and  appear,  at  the  next  superior  court,  to  be  held  in 
and  for  said  county,  on  the  fourth  Monday  in  October  next,  then  and 
there  to  show  cause  (if  any  he  has)  why  he  should  not  be  made  party 
defendant  in  said  cause,  as  administrator,  as  aforesaid,  and  said  cause 
proceed. 

Witness,  the  honorable  Miles  Means,  judge  of  said  court,  this  May 
1,  1846.  James  Holdfast,  Clerk, 


Burying  Ground, 

1 .  That  from  and  after  the  passage  of  this  act,  that  whenever  any  vender  of 
real  estate,  upon  which  there  is  a  burying  ground  situate,  shall  choose  to  re- 
serve the  same  from  sale  in  the  deed  of  conveyance ;  the  purchaser  or  pur- 
chasers under  him,  shall  not  be  permitted  to  infringe  in  any  manner,  upon  the 
same,  but  shall  preserve,  and  as  far  as  possible  protect,  the  same  from  both 
injury  and  destruction. 

2.  Should  any  person  or  persons,  by  themselves  or  servants,  mutilate,  or  in 
any  wise  injure  and  destroy  the  same,  he,  she  or  they  shall  be  guilty  of  a  tres- 
pass ;  and  when  found  guilty  upon  an  indictment,  shall  be  subject  to  a  fine  of 
five  hundred  dollars. 

3.  Whenever  real  estate  shall  hereafter  be  sold  by  any  sherilBf,  marshal, 
coroner,  administrator,  or  executor,  a  reservation  of  the  burying  ground  shall 
be  made  ;  and  all  trespasses  upon  the  same  shall  be  liable  under  the  second 
section  of  this  act. — Act  of  1842;  pamp.  p.  38. 

If  any  person  or  persons  shall  remove  the  dead  body  of  any  human  being 
from  the  grave,  or  other  place  of  interment,  or  from  any  vault,  tomb  or  sepul- 
chre, or  from  any  other  place,  without  the  consent  of  the  friends  of  said  de- 
ceased, except  malefactors  executed  under  the  sentence  of  the  law,  for  the  pur- 
pose of  selling  or  dissecting  the  same,  or  from  mere  wantonness,  such  person 
or  persons  so  offending  shall  be  punished  by  fine  or  imprisonment  in  the  com- 
mon jail  of  the  county,  or  both,  at  the  'discretion  of  the  court ;  and  any  person 
who  shall  receive  or  purchase  such  dead  body,  knowing  it  to  have  been  disin- 
terred or  removed  from  any  tomb,  vault  or  sepulchre,  or  such  other  place, 
for  the  purposes  aforesaid,  shall  on  conviction  receive  the  same  punishment. — 
Frin.  Dig.  648. 


Dismissing  Suits, 

Whereas  inconvenience  and  delay  frequently  occur  by  reason  that  parties 
plaintiff"  who  commence  suits  in  the  superior  or  inferior  and  other  courts  of  this 
State,  (j^nnot  dismiss  their  actions  except  at  the  regular  terms  of  said 
courts  :-^ 

That  from  and  after  the  passage  of  this  act,  parties  plaintiff"  who  have  com- 
menced, or  may  hereafter  commence  suits  in  the  superior  or  inferior  and  other 
courts  of  this  State,  be  and  they  are  hereby  authorised  to  dismiss  their  ac- 
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tions  during  the  vacation  of  said  courts,  on  the  same  terms  they  are  now  au- 
thorised to  dismiss  actions  at  the  regular  terms  of  said  courts.     Provided,  that 
such  dismissal  shall  be  first  entered  on  the  docket  by  the  clerk  of  the  court  in 
which  said  suit  may  be   pending,  during  the  vacation  of  said  court. — Act  of 
1843  ;  pamp.  p.  122. 


Account  Books, 

That  from  and  after  the  passage  of  this  act,  physicians,  blacksmiths,  and  all 
other  persons  in  the  practice  of  any  regular  craft,  shall  be  allowed  to  sue  for 
and  recover  judgment  in  the  several  courts  of  law  in  this  State,  on  open  ac- 
counts in  their  favor,  upon  the  production  and  proof  of  their  books  of  account, 
in  the  same  manner,  and  on  the  same  terms  as  is  now  authorised  by  existing 
laws,  in  cases  where  tradesmen  and  merchants  are  parties  plaintiff  in  said 
courts. — Act  of  1843  ;  pamp.  p.  125. 


Frauds  and  Perjuries. 

1.  For  prevention  of  many  fraudulent  practices,  which  are  commonly  en- 
deavored to  be  upheld  by  perjury  and  subornation  of  perjury :  Be  it  enacted, 
^c.  That  from  and  after  the  24th  day  of  June,  which  shall  be  A.  D.  1677,  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest 
of,  to,  in,  or  out  of  any  messuages,  manors,  lands,  tenements  or  hereditaments, 
made  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorised  by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not  either  in  law  or  equity  be  deemed  or  taken 
to  have  any  other  or  greater  force  or  effect ;  any  consideration  for  making  any 
such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary  not- 
withstanding. 

2.  Except  nevertheless  all  leases  not  exceeding  the  tenn  of  three  years  from 
the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  during  such 
term,  shall  amount  unto  two-third  parts  at  least  of  the  full  improved  value  of  the 
thing  demised. 

3.  And  moreover,  that  no  leases,  estates,  or  interests,  either  of  freehold  or 
terms  of  years,  or  any  uncertain  interest,  not  being  copyhold,  or  customary 
interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  here- 
ditaments, shall  at  any  time  after  the  said  24th  day  of  June,  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing,  signed  by 
the  party  so  assigning,  granting,  or  surrendering  the  same,  or  their  agents, 
thereunto  lawfully  authorised  by  writing,  or  by  act  and  operation  of  law. 

4.  No  action  shall  be  brought  whereby  to  charge  any  executor  or  adminis- 
trator, upon  any  special  promise,  to  answer  damages  out  of  his  own  estate  ;  or 
whereby  to  charge  the  defendant  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person ;  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage  ;  or  upon  any  contract  or  sale 
ojf  lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning  them  ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be  in  ^riting, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised . 

5.  [See  Will  and  Codicil.] 

6.  [See  Will  and  Codicil.]     . 
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7.  All  declarations  or  creations  of  trusts  or  confidences  of  any  lands,  tene- 
ments or  hereditaments,  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party,  who  is  by  law  enabled  to  declare  such  trust,  or  by  his 
last  will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none  effect. 

8.  Provided  always,  that  where  any  conveyance  shall  be  made  of  any  lands 
or  tenements  by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by  the 
implication  or  construction  of  law,  or  be  transferred  or  extinguished  by  an  act 
or  operation  of  law,  then,  and  in  every  such  case,  such  trust  or  confidence 
shall  be  of  the  like  force  and  effect  as  the  same  would  have  been  if  this  statute 
had  not  been  made  ;  anything  hereinbefore  contained  to  the  contrary  notwith- 
standing. 

9.  All  grants  and  assignments  of  any  trust  or  confidence,  shall  likewise  be 
in  writing,  signed  by  the  party  granting  pr  assigning  the  same,  or  by  such  last 
will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of  none  effect. 

10.  It  shall  and  may  be  lawful  for  every  sheriff"  or  other  officer,  to  whom  a 
writ  or  precept  is  or  shall  be  directed,  at  the  suit  of  any  person  or  persons,  of, 
for,  and  upon  any  judgment,  statute,  or  recognizance,  hereafter  to  be  made,  or 
had,  to  do,  make,  and  deliver  execution  unto  the  party  in  that  behalf  suing,  of 
all  such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  as  any 
other  person  or  persons  be  in  any  manner  of  wise  seized  or  possessed,  or  here- 
after shall  be  seized  or  possessed,  in  trust  for  him  against  whom  execution  is 
so  sued,  like  as  the  sheriff"  or  other  officer  might  or  ought  to  have  done,  if  the 
said  party  against  whom  execution  hereafter  shall  be  so  sued,  had  been  seized 
of  such  lands,  tenements,  rectories,  tithes,  rents,  or  other  hereditaments;  of 
such  estate  as  they  be  seized  of  in  trust  for  him  at  the  time  of  the  said  execu- 
tion sued ;  which  lands,  tenements,  rectories,  tithes,  rents,  and  other  heredi- 
taments, by  force  and  virtue  of  such  execution,  shall  accordingly  be  held  or 
enjoyed,  freed  and  discharged  from  all  incumbrances  of  such  person  or  persons 
as  shall  be  so  seized  or  possessed  in  trust  for  the  person  against  whom  such 
execution  shall  be  sued.  And  if  any  cestuy  que  trust  hereafter  shall  die,  leav- 
ing a  trust  in  fee-simple  to  descend  to  his  heir,  there,  and  in  every  such  case, 
such  trust  shall  be  deemed  and  taken,  and  is  hereby  declared  to  be  assets  by 
descent,  and  the  heir  shall  be  liable  to,  and  chargeable  with  the  obligation  of 
his  ancestors  for  and  by  reason  of  such  assets,  as  fully  and  amply  as  he  niJHiiit 
or  ought  to  have  been,  if  the  estate  in  law  had  descended  to  him  in  possession, 
in  like  manner  as  the  trust  descended ;  any  law,  custom,  or  usage  to  the  con- 
trary in  any  wise  notwithstanding. 

11.  Promded always,  ihdit  x\o  heir  that  shall  become  chargeable  by  reason 
of  any  estate  or  trust  made  assets  in  his  hands  by  this  law,  shall  by  reason  of 
any  kind  of  plea,  or  confession  of  the  action,  or  suffering  judgment  by'  nient 
dedire,  or  any  other  matter,  be  chargeable  to  pay  the  condemnation  out  of  his 
own  estate ;  but  executions  shall  be  sued  of  the  whole  estate  so  made  assets 
in  his  hands  by  descent,  in  whose  hands  soever  it  shall  come,  after  the  writ 
purchased,  in  the  same  manner  as  it  is  to  be  at,  and  by  the  common  law,  where 
the  heir  at  law,  pleading  a  true  plea,  judgment  is  prayed  against  him  there- 
upon ;  anything  in  this  present  act  contained  to  the  contrary  notwithstanding. 

12.  And  for  the  amendment  of  the  law  in  the  particulars  following ;  Be  it 
further  enacted,  6^c.  That  from  henceforth  any  estate  pur  miter  vie  shall  be 
devisable  by  will  in  writing,  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  express  directions,  attested  and 
subscribed  in  the  presence  of  the  devisor  by  three  or  more  witnesses ;  and  if 
no  such  devise  thereof  be  made,  the  same  shall  be  chargeable  in  the  hands  of 
the  heir,  if  it  shall  come  to  him  by  reason  of  a  special  occupancy,  or  assets  by 
descent,  as  in  case  of  lands  in  fee-simple  ;  and  in  case  there  be  no  special  oc- 
cupant thereof,  it  shall  go  to  the  executors  %jr  administrators  of  the  party  that 
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had  the  estate  thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 
hands. 

13,  14,  15  and  16.    [Superseded  by  the  judiciary  law.] 

17.  No  contract  for  the  sale  of  goods,  wares,  and  merchandises,  for  the  price 
of  ten  pounds  sterling,  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  a  contract,  or  their  agents  thereunto  law- 
fully authorised. 

[18.  Not  of  force  in  his  State.] 

19,  20,  21,  and  22.   [See  Will  and  Codicil.] 

23.  Provided  always^  that  notwithstanding  this  act,  any  soldier  being  in  ac- 
tual military  service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his 
movables,  wages  and  personal  estate,  as  he  or  they  might  have  done  before  the 
making  of  this  act. 

24.  [Not  of  force  in  this  State.] 

25.  And  for  the  explaining  one  act  of  this  present  parliament,  entitled,  "  An 
Act  for  the  better  setthng  of  intestates'  estates  ;"  Be  it  declared^  that  neither 
the  said  act,  nor  anything  therein  contained,  shall  be  construed  to  extend  to 
the  estates  of  feme  coverts  that  shall  die  intestate,  but  that  their  husbands  may 
demand  and  Jiave  administration  of  their  rights,  credits  and  other  personal  es- 
tates, and  recover  and  enjoy  the  same  as  they  might  have  done  before  the 
making  of  the  said  act. — Prin.  Dig.  914. — Sch.  Dig.  252. 


Joint  OUigor,  or  Promissor, 

From  and  immediately  after  the  passing  of  this  act,  where  any  person  shall 
be  in  possession  (either  in  his  own  right  or  in  any  other  capacity)  of  any  note, 
bill,  bond,  or  other  obligation  in  writing,  signed  by  two  or  more  persons,  and 
one  or  more  of  the  persons,  whose  names  are  so  signed  as  aforesaid,  shall  die 
before  the  payment  of  the  money  or  the  compliance  with  the  condition  of  such 
bond  or  other  obligation  in  writing,  the  person  or  persons  holding  such  note, 
bi]JL|bond,  or  other  obligation  in  writing,  shall  not  be  compelled  as  heretofore 
to  sue  the  survivor  or  survivors  alone,  but  may,  at  his,  her,  or  their  discretion, 
sue  the  survivor  or  survivors,  or  the  representatives  of  such  deceased  person 
or  persons,  or  the  survivor  or  survivors,  in  the  same  action  with  the  repre- 
sentative or  representatives  of  such  deceased  person  or  persons,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding :  Provided,  nothing  in  this 
act  shall  be  so  construed  as  to  authorise  the  bringing  of  any  action,  of  any 
kind  whatever,  against  the  representative  or  representatives  of  any  estate  or 
estates,  until  twelve  months  after  the  probate  of  the  will,  or  the  granting  of 
letters  of  administration  on  such  estate  or  estates. — Act  of  1818;  Prin.  Dig, 
443. 


Weights  and  Measures. 

1.  That  the  standard  of  weights  and  measures  adopted  by  the  Congress  of 
the  United  States,  shall  be,  and  the  same  are  hereby  adopted  and  considered  a 
standard  of  weights  and  measures  for  this  State. 

2.  That  from  and  immediately  after  the  passage  of  this  act,  it  shall  fe^  the 
duty  of  his  excellency  the  Governor  of  this  State,  to  cause  to  be  procured  in 
some  cheap  and  economical  way,  one  hundred  standards  of  each  to  correspond 
in  weight  and  measures,  with  those  now  in  the  executive  office,  in  Milledge- 
ville.  # 
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3.  That  so  soon  as  the  said  standards  shall  have  been  procured,  as  contem- 
plated in  this  act,  his  excellency  the  Governor  is  hereby  authorised  to  issue  his 
proclamation,  giving  publicity  to  the  same,  calling  upon  all  the  citizens  of  this 
State,  and  others  within  the  jurisdiction  of  the  same,  to  conform  thereto  and 
abide  the  same. 

4.  That  when  his  excellency  the  Governor  shall  have  made  his  proclama- 
tion, in  pursuance  of  this  act,  it  shall  be  the  duty  of  the  justices  of  the  inferior 
courts  of  the  several  counties  of  this  State,  or  a  majority  of  them,  and  they 
are  hereby  required  to  obtain  from  the  executive  office,  by  their  clerk,  or  some 
other  person  by  them  appointed  for  that  purpose,  one  of  each  of  the  standards 
of  weights  and  measures,  to  be  kept  in  the  clerk's  [office]  of  the  said  inferior 
court  of  said  county,  for  the  benefit  of  all  the  citizens  thereof. 

5.  That  it  shall  be  the  duty  of  the  justices  of  the  inferior  courts  aforesaid, 
or  a  majority  of  them,  upon  the  receipt  of  such  standard  of  weights  and 
measures,  to  give  sixty  days'  notice,  at  the  court-house  of  the  county,  and 
three  of  the  most  public  places  in  the  same,  in  order  that  all  may  be  informed 
thereof. 

6.  That  if  any  person  or  persons  within  the  limits  of  this  State,  shall  use 
or  cause  to  be  used,  or  in  any  wise  sanction  the  use  of  any  weights  and  mea- 
sures, for  their  own  use  and  benefit,  either  for  themselves  or  any  other  person 
with  whom  they  may  be  connected,  of  less  dimensions  than  those  adopted  by 
this  act,  as  standards,  after  six  months  shall  have  expired  from  the  proclama- 
tion of  his  excellency,  shall  be,  upon  proof  and  conviction  thereof,  be  subject 
to  all  the  pains  and  penalties,  both  civil  and  criminal,  improved  [imposed]  by 
the  penal  code  of  this  State,  and  in  the  act  to  which  this  is  amendatory ;  [Act 
of  10th  December,   1803  ;  Prin.  Dig.  889  ;]  and  if  he,  she,  or  they,  shall  be 

•  the   proprietor,  superintendent,  weight-clerk  or  assistant,  in   warehouses,  or 
places  where  cotton  or  other  produce  are  weighed  or  sold,  he,  she,  or  they 
shall  be  liable  to  a  penalty,  civil  or  criminal,  in  a  fourfold  amount. — Act  of 
^     1839  ;  pamp.  p,  224. 

3.  It  shall  be  the  duty  of  the  justices  of  the  inferior  court,  or  a  majority  of 
them,  of  the  respective  counties  of  this  State,  to  procure  a  marking  instru- 
ment, seal,  or  stamp,  for  the  purpose  of  marking,  sealing,  or  stamping  all 
weights  and  measures  within  their  several  counties,  which  marking  instru|j|nt, 
seal  or  stamp,  shall  remain  in  the  clerk's  office  of  the  inferior  court,  by  him  to 
be  affixed  to  any  weight  or  measure  which  he  may  find  to  correspond  with  or 
not  less  than  the  standards,  established  by  said  corporations  of  Savannah  and 
Augusta. 

4.  The  said  clerks  of  the  inferior  courts  shall  receive  six  and  one-fourth 
cents  for  each  and  every  weight  of  measure  by  them  so  marked,  sealed,  or 
stamped,  to  be  paid  by  the  person  obtaining  the  same. — Act  of  1803  ;  Prin. 
Dig.  889. 

1.  [The  first  part  of  the  section  re-enacted,  see  Sec.  2,  1815.]  Nor  shall 
it  be  lawful  for  any  person  to  ask,  dem.and,  or  receive  more  than  six  and  a 
quarter  cents  for  weighing  any  such  bale,  bag,  or  package  of  cotton,  tierce,  or 
half  tierce  of  rice,  box,  or  barrel  of  indigo. 

2.  It  shall  not  be  lawful  for  any  person  or  persons  in  the  cities  of  Savannah 
and  Augusta  to  weigh  any  bale,  bag,  or  package  of  cotton,  tierce  or  half  tierce 
of  rice,  box  or  barrel  of  indigo,  without  first  taking  and  subscribing  the  follow- 
ing oath  before  some  one  of  the  justices  of  the  inferior- court,  or  justice  of  the 
peace  of  the  said  counties :  I,  A  B,  do  solemnly  swear  or  afiirm,  (as  the  case 
may  be,)  that  I  will  justly,  and  without  partiality,  weigh  all  bales,  bags,  or 
packages  of  cotton,  tierces  or  half  tierces  of  rice,  boxes  or  barrels  of  indigo, 
that  may  be  brought  to  me  for  that  purpose,  and  mark  the  true  weight  thereon, 
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without  any  deduction  whatever,  and  render  a  true  and  accurate  account  thereof 
to  the  parties  concerned,  if  required  :  so  help  me  God. 

3.  Each  and  every  person  who  shall  offend  against  the  provisions  of  this  act, 
shall  forfeit  and  pay  for  every  such  offence  the  sum  of  twenty  dollars  for  each 
bale,  bag,  or  packasie  of  cotton,  tierce  or  half  tierce  of  rice,  box,  or  barrel  of 
indigo,  to  be  recovered  in  any  court  having  jurisdiction  thereof;  one  moiety 
thereof  to  the  partv  injured  or  the  informer,  and  the  other  to  the  county. — 
Act  of  1806  ;  Prin".  Dig.  890. 

TT'Aereas,  it  is  customary  to  deduct  for  every  draft  or  turn  of  the  scale  or 
steelyards,  a  certain  number  of  pounds  in  proportion  to  the  weight  of  the  arti- 
cle weighed,  vrhich  custom  is  evidently  contrary  to  every  principle  of  justice 
or  propriety  ;  for  remedy  whereof, 

1.  That  immediately  from  and  after  the  first  day  of  January  next,  it  shall 
not  be  lawful  to  make  an}'  such  deduction  from  the  true  weight  of  any  article 
or  articles  for  or  on  account  of  the  draft  or  turn  of  the  scale  or  steelyards. 

2.  Any  purchaser  or  weigher  of  any  article  or  articles  whatever,  who  shall 
require  or  make  the  deduction  or  deductions  intended  to  be  provided  against 
by  the  aforegoing  section,  shall  forfeit  and  pay  for  each  and  every  such  of- 
fence the  sum  of  S500,  to  be  recovered  by  action  of  debt  before  any  court 
bavins:  competent  jurisdiction  to  take  cognizance  thereof,  one  moiety  of  which 
forfeiture  shall  sfo  to  the  use  and  for  the  benefit  of  the  countv  in  which  such 
offence  shall  have  happened,  and  the  other  to  the  informer. — Act  of  1S15  ; 
Prin.  Dig.  890. 


Cotton  Machines. 

1.  From  and  after  the  first  day  of  January  next,  it  shall  be  the  duty  of  all 
owners  or  occupiers  of  cotton  machines  for  picking  of  cotton,  in  all  towns  or 

villages,  or  immediately  in  the  vicinity  of  any  town  or  village  within  this 
State,  to  enclose  the  seed  in  such  manner  as  will  effectually  prevent  all  stock, 
especially  hogs,  from  eating  them. 

2.  All  owners  or  occupiers  of  such  machines  as  aforesaid,  shall  secure  and 
keep  the  seed  dry,  or  remove  them  at  least  once  every  week  from  said  ma- 
ch^Ay  to  such  distance  from  such  city,  town,  village,  or  vicinity  thereof,  so  as 
to  Invent  all  the  unwholesome  effects  resulting  from  the  stench  and  vapors 
arising  from  the  seed,  in  their  putrid  state,  if  suffered  to  remain  in  heaps  ; 
and  it  shall  be  the  duty  of  such  owners  or  occupiers  of  such  machines,"  to  en- 
close the  seed  in  the  place  to  which  the  same  shall  be  removed,  so  els  to  pre- 
vent his,  her,  or  their  neighbors'  stock  from  feeding  thereon. 

3.  From  and  after  the  first  day  of  January  next,  that  for  every  week,  any 
owner  or  occupier  of  such  machine  who  shall  neglect  to  comply  with  the 
several  duties  required  of  them  by  this  act,  shall  forfeit  and  pay  a  sum  not 
exeeeding  three  dollars. 

4.  It  shall  be  the  duty  of  all  owners  or  occupiers  of  cotton  machines  at 
country  sites  in  this  State,  to  keep  their  machines  sufficiently  enclosed,  under 
the  penalty  of  three  dollars  per  week,  from  and  after  the  first  day  of  January 
next,  so  as  to  prevent  their  neighbors'  stock  of  all  kinds  from  having  access 
thereto. 

5.  It  shall  be  the  duty  of  any  justice  of  the  peace  in  whose  district  such  of- 
fence or  offences  may  be  committed,  to  issue  his  warrant,  upon  information  of 
any  free  white  person,  commanding  such  offender  or  offenders  to  be  and  ap- 
pear before  him  at  the  next  justices'  court  to  be  held  in  the  district,  to  an- 
swer the  charge  alleged  against  him  or  them,  and  such  justice  shall  issue 
summons  to  compel  the  attendance  of  such  witnesses  as  may  be  thought  ne- 
cessary to  estabUsh  or  defend  the  said  charge,  who  shall  be  subject  to  at- 
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tachment  for  non-attendance,  or  refusing  to  answer  on  oath  such  questions  as 
may  be  asked  him  or  them ;  and  if  upon  such  examination  it  shall  appear  that 
such  offender  or  offenders  is  or  are  guilty  of  any  breach  of  this  act,  it  shall  be 
the  duty  of  such  justice  to  enter  judgment  against  such  offender  or  offenders 
for  the  aforesaid  sum  of  three  dollars  for  each  week  the  seed  may  remain 
unremoved  (and  enclosed)  from  the  said  gins  or  machines  as  aforesaid.  And 
that  the  said  justices  shall  forthwith  issue  execution  on  the  said  judgment  or 
judgments  entered  up,  which  execution  shall  be  levied  upon  the  goods  and 
chattels,  lands  and  tenements  of  such  offender  or  offenders,  and  sold  agreeably 
to  the  law  regulating  constables'  sales,  and  the  moneys  arising  from  such  fine 
or  fines,  shall  be  paid  into  the  hands  of  such  justice  of  the  peace,  one  half 
thereof  to  the  use  of  the  informer,  and  the  remaining  moiety  shall  be  paid  by 
the  said  justice  to  the  clerk  of  the  inferior  court ^  to  be  appropriated  to  the 
same  uses  as  other  county  funds. 

6.  If  any  justice  of  the  peace  shall  in  any  manner  offend  against  this  act,  it 
shall  and  may  be  lawful  for  him  or  them  to  be  sued  or  prosecuted  in  any  one 
of  the  adjoining  districts,  and  the  same  fees  shall  be  allowed,  levied  and  col- 
lected for  services  performed  under  this  act,  as  are  allowed  for  like  services  in 
magistrates'  courts. — Act  of  1803  ;  Prin,  Dig.  168. 


Affirmation, 

That  immediately  after  passing  of  this  act,  any  person  who  shall  appear 
in  any  of  the  courts  of  judicature,  or  before  any  judge  or  magistrate  in  this 
province,  either  as  juror,  witness,  party,  or  otherwise,  in  any  cause,  civil  or 
criminal,  and  shall  make  and  distinctly  repeat  a  solemn  and  conscientious 
declaration  and  affirmation,  according  to  the  form  of  his  profession,  in  any 
matter,  cause,  or  thing,  wherein  an  oath  is  required  by  law,  in  the  following 
words  :  "  I,  A  B,  do  swear,  in  the  presence  of  Almighty  God,  as  I  shall  an- 
swer at  the  great  and  awful  day  of  judgment,  that,  (as  the  case  may  be.) 
So  help  me  God."  And  such  solemn  and  conscientious  declaration  and  af- 
firmation shall  be  deemed,  held,  adjudged,  and  taken  to  be  valid  and  effectual 
to  all  intents,  constructions  and  purposes  whatsoever,  in  the  same  manner  as 
if  such  person  had  taken  an  oath  on  the  Holy  Evangelists  of  Almighty  God. 
And  that  all  and  every  such  person  and  parsons  as  shall  be  convicted  of  faMfcy 
and  corruptly  affirming  and  declaring  any  matter  or  thing,  which,  (if  the  same 
had  been  an  oath  taken  on  the  Holy  Evangelists,)  would  by  law  amount  to 
willful  and  corrupt  perjury,  shall  incur  the  same  penalties,  disabilities,  and  for- 
feitures, as  persons  convicted  of  willful  perjury  do  incur  by  the  laws  of  Great 
Britain.— J.c«  of  1756  ;  Prin.  D'ig.  30. 

Gunpowder, 

1.  From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  all  owners, 
agents,  and  others,  who  may  or  shall  have  any  gunpowder,  exceeding  in 
quantity  five  pounds,  transported  upon  the  waters,  or  within  the  limits  of  this 
State,  to  have  the  word  gunpowder  marked  in  large  letters  upon  each  and 
every  package  which  may  or  shall  be  so  transported. 

2.  All  gunpowder  exceeding  five  pounds  in  quantity,  which  shall  hereafter 
be  transported  or  engaged  for  transportation  upon  any  of  the  waters  or  within 
the  limits  of  this  State,  without  being  marked  as  directed  in  the  first  section 
of  this  act,  shall  be  liable  to  seizure  and  forfeiture — one  half  to  the  informer, 
the  other  for  the  use  of  the  volunteer  companies  most  convenient  or  contiguous 
to  the  place  of  seizure  or  forfeiture. — Act  of  1831  j  Prin.  Dig.  619. 


Extract  from  the  Letter  of  Governor  McDonald  to  the  Author^ 
dated  Marietta,  March  30,  1846. 

Dear  Sir  : — The  very  little  leisure  I  have  had,  has  not  enabled  me  to  give  your  Book 
that  thorough  examination  that  I  could  have  wished.  I  have,  however,  looked  into  the  part 
to  which  you  specially  invited  my  attention,  and  find  it  more  full  and  perfect  than  similar 
works  on  the  same  subject  usually  are.  It  cannot  fail  to  be  a  safe  guide  to  those  whose 
avocations  have  not  led  them  to  an  acquaintance  with  the  Forms  which  the  law  prescribes 
for  securing  their  rights  and  preserving  the  evidence  which  will  support  them. 

Your  work  will  be  useful  to  persons  of  all  trades  and  professions,  and  contains  an  epitome 
of  the  law,  or  nearly  so,  applicable  to  the  various  callings  of  business  life.  Hoping  that 
it  will  be  as  profitable  to  you  as  it  is  calculated  to  be  useful  to  others,  I  subscribe  myself. 
Sir,  yours,  &c. 


Note. — The  letter  of  Governor  McDonald  properly  belongs  to  the  Testimonial,  and 
must  be  taken  and  understood  in  that  connection  :  the  Author  deeply  regrets  that  it  does 
no^nd  a  place  there ;  that  portion  of  the  work  having  been  printed  before  the  letter  was 
reBlved.  The  Author  could  not  consent  to  lose  the  approbation  of  a  gentleman  so  eminent 
in  the  profession,  and  standing  so  high  in  the  confidence  of  the  people  of  Georgia,  for  the 
reason  mentioned  ;  the  letter,  therefore,  is_inserted  here.  As  to  this  irregularityj  the  Au- 
thor  can  only  regret  what  he  could  not  remedy. 


APPENDIX. 


IfATUBAlIZATION. 


[Art.  1.]  Any  alien,  being  a  free  white  person,  may  be  admitted  to  become 
a  citizen  of  the  United  States,  or  any  of  them,  on  the  following  conditions, 
and  not  otherwise  : 

That  he  shall  have  declared,  on  oath  or  affirmation,  before  the  supreme, 
superior,  district,  or  circuit  court,  of  some  one  of  the  States,  or  of  the  territo- 
rial districts  of  the  United  States,  or  a  circuit  or  district  court  of  the  United 
States,  or  before  the  clerk  of  either  of  such  courts,  two  years  at  least,  before 
his  admission,  that  it  was  bona  fide,  his  intention  to  become  a  citizen  of  the 
United  States,  and  to  renounce  forever  all  allegiance  and  fidelity  to  any  for- 
eign prince,  potentate,  state,  or  sovereignty,  whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sovereignty,  whereof  such  alien  may,  at 
the  time,  be  a  citizen  or  subject. — Acts  of  1802  and  1824. 

[Art.  2.]  Any  alien  who  was  residing  within  the  limits,  and  under  the  ju- 
risdiction of  the  United  States,  before  the  twenty -ninth  day  of  January,  one 
thousand  seven  hundred  and  ninety-five,  may  be  admitted  to  become  a  citizen, 
on  due  proof  made  to  some  one  of  the  courts  aforesaid,  that  he  has  resided 
two  years  at  least,  within  and  under  the  jurisdiction  of  the  United  States,  and 
one  year  at  least,  immediately  preceding  his  application,  within  the  State  or 
territory  where  such  court  is  at  the  time  held  ;  and  on  his  declaring  on  oath, 
or  affirmation,  that  he  will  support  the  Constitution  of  the  United  States,  and 
that  he  doth  absolutely  and  entirely  renounce  and  abjure  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty,  whatever,  and 
particularly  by  name,  the  prince,  potentate,  state,  or  sovereignty,  whereof  he 
was  before  a  citizen  or  subject ;  and,  moreover,  on  its  appearing  to  the  satis- 
faction of  the  court,  that,  during  the  said  term  of  two  years,  he  has  behaved 
as  a  man  of  good  moral  character,  attached  to  the  Constitution  of  the  United 
States,  and  well-disposed  to  the  good  order  and  happiness  of  the  same  ;  and 
where  the  alien,  applying  for  admission  to  citizenship,  shall  have  borne  any 
hereditary  title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or 
state  from  which  he  came,  on  his  moreover  making  in  the  court  an  express 
renunciation  of  his  title  or  order  of  nobility,  before  he  shall  be  entitled  to  such 
admission  ;  all  of  which  proceedings,  required  in  this  proviso  to  be  performed 
in  the  court,  shall  be  recorded  by  the  clerk  thereof. — Act  of  1802. 
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\^Art.  3.]  From  this  condition  [Art.  1]  is  exempted,  any  alien  being  a 
free  white  person,  who  was  residing  within  the  limits  and  under  the  jurisdic- 
tion of  the  United  States  at  any  time  between  the  eighteenth  day  of  June, 
1798,  and  the  fourteenth  day  of  April,  1802,  and  who  has  continued  to  reside 
within  the  same. — Act  of  1804, 

[Art,  4.]  Nothing  in  the  first  section  Act  22d  March,  1816,  [repealed  by 
Act  of  1828,]  shall  be  construed  to  exclude  from  admission  to  citizenship, 
any  free  white  person  who  was  residing  within  the  limits  and  under  the  juris- 
diction of  the  United  vStates  at  any  time  between  the  eighteenth  day  of  June, 
one  thousand  seven  hundred  and  ninety-eight, and  the  fourteenth  day  of  April, 
one  thousand  eight  hundred  and  two,  and  who,  having  continued  to  reside 
therein  without  having  made  any  declaration  of  intention  before  a  court  of 
record  as  aforesaid,  may  be  entitled  to  become  a  citizen  of  the  United  States 
according  to  Act  26th  of  March,  1804.  Whenever  any  person  without  a  cer- 
tificate of  such  declaration  of  intention,  as  aforesaid,  shall  make  application  to 
be  admitted  a  citizen  of  the  United  States,  it  shall  be  proved  to  the  satisfac- 
tion of  the  court,  that  the  applicant  was  residing  within  the  limits  and  under 
the  jurisdiction  of  the  United  States,  before  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  two,  and  has  continued  to  reside  within  the  same, 
or  he  shall  not  be  so  admitted.  And  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of  the  United  States  for  at  least  five  years 
immediately  preceding  the  time  of  such  application  shall  be  proved  by  the 
oath  or  affirmation  of  citizens  of  the  United  States  ;  which  citizens  shall  be 
named  in  the  record  as  witnesses.  And  such  continued  residence  within  the 
limits  and  under  the  jurisdiction  of  the  United  States,  when  satisfactorily 
proved  and  the  place  or  places  where  the  applicant  has  resided  for  at  least 
five  years,  as  aforesaid,  shall  be  stated  and  set  forth,  together  with  the  names 
of  such  citizens  in  the  record  of  the  court  admitting  the  applicant ;  otherwise 
the  same  shall  not  entitle  him  to  be  considered  and  deemed  a  citizen  of  the 
United  States.— ^c^  of  1816. 

[Art.  5.]  That  any  alien,  being  a  free  white  person,  who  was  residing  within 
the  limits,  and  under  the  jurisdiction  of  the  United  States,  between  the  four- 
^|nth  day  of  April,  one  thousand  eight  hundred  and  two,  and  the  eighteenth 
OTly  of  June,  one  thousand  eight  hundred  and  twelve,  and  who  has  continued 
to  reside  within  the  same,  may  be  admitted  to  become  a  citizen  of  the  United 
States,  without  having  made  any  previous  declaration  of  his  intention  to  become 
a  citizen :  Provided.^  that  whenever  any  person,  without  a  certificate  of  such 
declaration  of  intention,  shall  make  application  to  be  admitted  a  citizen  of  the 
United  States,  it  shall  be  proved  to  the  satisfaction  of  the  court,  that  the  appli- 
cant was  residing  within  the  limits,  and  under  the  jurisdiction  of  the  United 
States,  before  the  eighteenth  day  of  June,  one  thousand  eight  hundred  and 
twelve,  and  has  continued  to  reside  within  the  same,  or  he  shall  not  be  so  ad- 
mitted :  and  the  residence  of  the  applicant  within  the  limits,  and  under  the 
jurisdiction  of  the  United  States,  for  at  least  five  years  immediately  preceding 
the  time  of  such  application,  shall  be  proved  by  the  oath  or  affirmation  of  citi- 
zens of  the  United  States — which  citizens  shall  be  named  in  the  record  as  wit- 
nesses ;  and  such  continued  residence  within  the  limits,  and  under  the  juris- 
diction of  the  United  States,  when  satisfactorily  proved,  and  the  place  or  places 
where  the  applicant  has  resided  for  at  least  five  years,  as  aforesaid,  shall  be 
stated  and  set  forth,  together  with  the  names  of  such  citizens,  in  the  record  of 
the  court  admitting  the  applicant ;  otherwise  the  same  shall  not  entitle  him 
to  be  considered  and  deemed  a  citizen  of  the  United  States. — Act  q/'1828. 

[Art.  6.]  Any  alien,  being  a  free  white  person,  and  a  minor,  under  the  age 
of  twenty-one  years,  who  shall  have  resided  in  the  United  States  three  years 
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next  preceding  his  arrival  at  the  age  of  twenty-one  years,  and  who  shall  have 
continued  to  reside  therein  to  the  time  he  may  make  application  to  be  admitted 
to  become  a  citizen  thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years, 
and  after  he  shall  have  resided  five  years  within  the  United  States,  includino-  the 
three  years  of  his  minority,  be  admitted  a  citizen  of  the  United  States,  without 
having  made  the  declaration  required  in  the  first  condition  of  the  first  section 
of  the  Act  to  which  this  is  in  addition,  [^Art.  1,]  three  years  previous  to  his 
admission  :  Provided,  such  alien  shall  make  the  declaration  required  therein  at 
the  time  of  his  or  her  admission  ;  and  shall  further  declare,  on  oath,  and  prove 
to  the  satisfaction  of  the  court,  that,  for  three  years  next  preceding,  it  has  been 
the  bona  fide  intention  of  such  alien  to  become  a  citizen  of  the  United  States ; 
and  shall,  in  all  other  respects,  comply  with  the  laws  in  regard  to  naturaliza- 
tion.—^c^  0/1 S24. 

[Art.  7.]  An  alien  shall,  at  the  time  of  his  application  to  be  admitted,  de- 
clare, on  oath  or  affirmation,  before  some  one  of  the  courts  aforesaid,  that  he 
will  support  the  Constitution  of  the  United  States,  and  that  he  doth  absolutely 
and  entirely  renounce  and  abjure  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty,  whatever,  and  particularly,  by  name, 
the  prince,  potentate,  state  or  sovereignty,  whereof  he  was  before  a  citizen  or 
subject ;  which  proceedings  shall  be  recorded  by  the  clerk  of  the  court. — Act 
of  1802. 

[^Art.  8.]  The  court  admitting  such  alien  shall  be  satisfied  that  he  has  re- 
sided within  the  United  States  five  years,  at  least,  and  within  the  State  or  ter- 
ritory where  such  court  is  at  the  time  held,  one  year,  at  least ;  and  it  shall 
further  appear  to  their  satisfaction,  that,  during  that  time,  he  has  behaved  as  a 
man  of  good  moral  character,  attached  to  the  principles  of  the  Constitution  of 
the  United  States,  and  well-disposed  to  the  good  order  and  happiness  of  the 
same.  The  oath  of  the  applicant  shall,  in  no  case,  be  allowed  to  prove  his  re- 
sidence.— Act  0/I8O2. 

[Art.  9.]  In  case  the  alien  applying  to  be  admitted  to  citizenship  shall  have 
borne  any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility,  in  the  king- 
dom or  state  from  which  he  came,  he  shall,  in  addition  to  the  above  requisites, 
make  an  express  renunciation  of  his  title  or  order  of  nobility,  in  the  court  ta 
which  his  application  shall  be  made,  which  renunciation  shall  be  recorded  iji 
the  said  court :  Provided,  That  no  alien,  who  shall  be  a  native  citizen,  denizen, 
or  subject,  of  any  country,  state,  or  sovereign,  with  whom  the  United  States 
shall  be  at  war  at  the  time  of  his  application,  shall  be  then  admitted  to  be  a 
citizen  of  the  United  States.— .4c;  0/ 1802. 

[Artn  10.]  When  any  alien  who  shall  have  complied  with  the  condition  spe- 
cified in  [Art.  1,]  and  who  shall  have  pursued  the  directions  prescribed  in  sec- 
tion 2,  Act  of  1802,  [repealed  by  Act  of  1828,1  may  die  before  he  is  actually 
naturalized,  the  widow  and  the  children  of  such  alien  shall  be  considered  as 
citizens  of  the  United  States ;  and  shall  be  entitled  to  all  rights  and  privileges 
as  such  upon  taking  the  oaths  prescribed  by  law. — Act  of  1804. 

[Art.  11.]  The  children  of  persons  duly  naturalized  under  any  of  the 
laws  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on  that 
subject  by  the  government  of  the  United  States,  may  have  become  citizens  of 
any  one  of  the  said  States  under  the  laws  thereof,  being  under  the  age  of 
twenty-one  years  at  the  time  of  their  parents  being  so  naturalized  or  admitted 
to  the  rights  of  citizenship,  shall,  if  dwelling  in  the  United  States,  be  consid- 
ered as  citizens  of  the  United  States  ;  and  the  children  of  persons  who  now  are, 
or  have  been,  citizens  of  the  United  States,  shall,  though  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  be  considered  as  citizens  of  the  United 
States.     The  right  of  citizenship  shall  not  descend  to  persons  whose  fathers 
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have  never  resided  within  the  United  States :  and  no  persons  heretofore  pro- 
scribed by  any  State,  or  who  has  been  legally  convicted  of  having  joined  the 
army  of  Great  Britain  during  the  war  of  the  revolution,  shall  be  admitted  a 
citizen  without  the  consent  of  the  legislature  of  the  State  in  which  such  person 
was  proscribed.  Children  of  persons  naturalized  before  the  fourteenth  of 
April,  1802,  under  age  at  the  time  of  their  parents'  naturalization,  were,  if 
dwelling  in  the  United  States  on  the  fourteenth  of  April,  1802,  to  be  consid- 
ered as  citizens  of  the  United  States. — Act.  of  1802. 

\,Ari.  12.]  Every  court  of  record  in  any  individual  state,  having  common  law 
jurisdiction,  and  a  seal,  and  clerk  or  prothonotary,  shall  be  considered  as  a  dis- 
trict court  within  the  meaning  of  the  naturalization  act ;  and  every  alien,  who 
may  have  been  naturalized  in  any  such  court,  shall  enjoy  the  same  rights  and 
privileges  as  if  he  had  been  naturalized  in  a  district  or  circuit  court  of  the 
United  States.—^c?  of  1802. 

\^Art.  13.]  No  person  who  shall  arrive  in  the  United  States  after  February 
the  seventeenth,  1815,  shall  be  admitted  to  become  a  citizen  of  the  United 
States,  who  shall  not,  for  the  continued  term  of  five  years  next  preceding  his 
admission,  have  resided  within  the  United  States,  without  being  at  any  time 
during  the  said  five  years  out  of  the  territory  of  the  United  States. — Act  of 
1813;   Gordon^s  Dig.  435. 

Oath  of  Intention, 

UNITED  STATES  OF  AMERICA." 

STATE  OF  GEORGIA,  ^  Be  it  remembered,  that  on  the  first  day  of 
,  Chatham  County.  ^  January,  in  the  year  of  our  Lord,  eighteen 
hundred  and  forty-four,  in  person  appeared  before  me,  Robert  W, 
Pooler,  Clerk  of  the  Superior  Court  of  said  county,  (the  said  Court 
being  a  Court  of  record,  having  common  law  jurisdiction,  a  clerk 
and  a  seal,)  Charles  Winship,  who  being  duly  sworn,  deposeth  and 
saith,  that  his  name  is  Charles  Winship  ;  that  he  was  born  in  that  part 
of  Great  Britain  called  England,  in  the  county  of  Middlesex  J  that  he 
^  aboutybr^y  years  of  age  ;  has  blue  eyes  ;  hrown  hair,  and  fair  com- 
plexion ;  that  he  is  a  subject  of  Great  Britain,  and  that  his  allegiance 
is  due  to  Victoria,  the  reigning  Queen  ;  that  he  emigrated  from  Liver- 
pool and  landed  at  Savannah,  (where  he  has  resided  ever  since,)  in  the 
State  of  Georgia,  in  the  United  States,  on  the  first  day  of  January,  in 
the  year  of  our  Lord,  eighteen  hundred  and  forty-one,  and  that  he 
intends  to  settle  in  the  State  of  Georgia. 

And  further  deponent  says,  that  it  is  bona  fide  his  intention  to 
become  a  citizen  of  the  United  States,  and  fo  renounce  forever  all 
allegiance  and  fidelity,  to  every  foreign  prince,  potentate,  state,  or 
sovereignty  whatsoever,  and  particularly  to  the  government  of  Great 
Britain,  of  which  kingdom  he  lately  was  a  subject. 

Sworn  to  and  subscribed,  j  ChaRLES   WmSHIP. 

before  me,  y 

Robert  W.  Foolery  C.  S.  C.  [L.  S.]  i 

Affidavit  of  Residence. 

STATE  OF  GEORGIA,  ^      Jn  person  appeared  before  me,  Charles  Smith 

Chatham  County.       ^  and  James  Jones,  citizens  of  the  United  States, 

who  being  duly  sworn,   say  that  they  have  been  acquainted  w^ith 

Charles  Winship  ever  since  his  arrival  in  this  State,  which  was  on  the 
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first 'da,y  of  January,  in  the  year  of  our  Lord,  eighteen  hundred  and 

forty -one  ;  that  said  Charles  Winship  has  resided  constantly  in  the  city 

of  Savannah  ;  that  during  that  time  he  has  behaved  himself  as  a  man 

of  good  moral  character,  attached  to  the  Constitution  of  the  United 

States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same. 

Sworn  to  and  subscribed,  1  ChaRLES   Smith. 

before  me,  this  January  1,  1844.  \  Tamfs    Tonf«; 

Richard  West,  J.  P.  )  JAMES    JONES. 

Certificate  of  the  Clerh, 

,  STATE  OF  G^O^GiK— CHATHAM  COUNTY. 

Clerk's  Office,  Superior  Court,  January  1,  1844. 

This  is  to  certify  that  the  original  of  the  above  and  foregoing 
affidavit  and  certificate,  is  now  of  file  in  my  office,  and  that  the  above 
is  a  full  and  true  copy  of  said  original,  so  of  file. 

Given  under  my  hand  and  seal  of  office, 

Robert  W.  Pooler,  C.  S.  C.  [L.  S.] 


Petition. 

STATE  OF  GEORGIA,  J 

Bihb  County  \    ^^  ^^^  honorable  Superior  Court  of  said  county. 

The  Petition  of  Charles  Winship,  late  of  the  county  of  Middlesex,  in 
that  part  of  Great  Britain  called  England,  respectfully  showeth,  that 
on  the j^r^^  day  oi  January,  in  the  year  of  our  Lord,  eighteen  hundred 
and  forty  four,  he  filed  in  the  Clerk's  office  of  the  Superior  Court  of 
the  county  of  Chatham,  in  said  State,  his  declaration,  under  oath,  of 
his  intention  to  become  a  citizen  of  the  United  States,  with  an  affidavit 
of  residence,  a  certified  copy  of  which  declaration  of  intention,  (and 
affidavit,)  are  here  in  court  produced  and  shown.  And  your  Petitioner 
further  states  that  he  has  resided  in  the  United  States,  for  the  con- 
tinued term  of  five  years  next  preceding  this  his  application  for  admis- 
sion to  citizenship,  to  wit :  from  the^r^^  day  of  January,  in  the  year 
of  our  Lord,  eighteen  hundred  and  forty-one,  until  the  date  of  this 
application,  without  being,  at  any  time  during  the  said  period,  out  of 
the  territory  of  the  United  States.  And  your  Petitioner  further 
showeth  that  he  is  now  in  the  fortieth  year  of  his  age  ;  that  he  has 
borne  7io  hereditary  title  or  order  of  nobility  :  therefore  he  prays  this 
honorable  Court  that  he  may  be  permitted  to  take  and  subscribe  the 
oath  of  allegiance  and  fidelity,  as  prescribed  by  the  Constitution  of  the 
United  States  and  the  laws  passed  in  conformity  thereto,  by  the 
honorable  Congress,  and  be  admitted  a  citizen  of  the  same.  Dated 
this  May  1,  1846.  Charles  Winship. 

Affidavit  of  Character, 

STATE  OF  GEORGIA, )       jjj  person  appeared  before  me,  John  Doe  and 

Bibb  County.  ^  Richard  Roe,  citizens  of  the  United  States,  who 

being  duly  sworn,  say  that  they  have  been  intimately  acquainted  with 

Charles  Winship,  for  two  years  last  past ;  that  during  that  time  he  has 
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resided  in  said  State  ;  has  behaved  himself  as  a  man  of  good  moral 
character,  attached  to  the  Constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same. 

Sworn  to  and  subscribed,      ■\  TOHN  DOF 

before  me,  this  May  1    1846.  (  RICHARD  ROE. 

James  Mack^  J.  F.  ^ 

Oath  of  Allegiance  and  Fidelity, 

STATE    OF    GEORGIA,)    ^  .  ,^  ^^^^ 

Bihb  County.  (  Superior  court,  May  term,  1846. 

I,  Charles  WinsMp,  do  solemnly  swear  that  I  do  hereby  absolutely, 
entirely,  and  forever,  renounce  and  abjure,  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  state  or  sovereignty  whatsoever, 
and  particularly  to  the  reigning  Queen  of  Great  Britain,  and  to  the 
government  of  Great  Britain,  (of  which  kingdom  I  lately  was  a  sub- 
ject.) And  I  do  further  swear,  that  I  will  bear  true  faith  and  alle- 
giance to  the  government  of  the  United  States,  and  to  the  utmost  of 
my  ability  support  and  defend  the  constitution  thereof,  and  the  consti- 
tution of  the  State  of  Georgia  :  so  help  me  God. 

Sworn  to  and  subscribed,        ^ 
in  open  court,  this  May  1,  1S46.  >  CHARLES  WINSHIP. 

John  J.  Lloyd,  J.  S.  C.         j 

Judgment. 

In  Bibb  Superior  Court,  May  term,  1846. 

Present,  the  honorable  John  J,  Lloyd,  judge  of  said  court. 

It  appearing  to  the  court,  that  Charles  Winship  has  heretofore  filed  his 
declaration  of  intention  to  become  a  citizen  of  the  United  States,  in  the 
clerk's  office  of  the  superior  court  of  the  county  of  Chatham,  in  terms 
of  the  laws  of  the  Congress  of  the  United  States  in  such  case  made  and 
provided ;  and  said  Charles  Winship  having  produced  satisfactory  evi- 
dence of  good  moral  character  ;  of  his  attachment  to  the  Constitution  of 
the  United  States  ;  of  his  having  resided  five  years  in  the  United  States, 
and  of  his  good  disposition  towards  the  government  thereof,  {and  hav- 
ing renounced  his  title  of  nobility  :)  it  is  now  considered  by  the  court, 
that  the  said  Charles  Winship  be,  and  he  hereby  is  admitted  to  all  the 
rights,  immunities  and  privileges  of  a  citizen  of  the  United  States,  in 
terms  of  the  constitution  and  laws  thereof;  and  it  is  further  ordered, 
that  the  clerk  of  this  court  do  issue  to  said  Charles  Winship,  a  certified 
copy  of  these  proceedings.     Judgment  signed,  this  May  1,  1846. 

Simon  Wake,  .Mtfy  pro  C.  W, 

Note. — The  oath  of  naturalization,  when  taken,  confers  the  rights  of  a  citizen.  It  is  not 
necessary  that  there  should  be  an  order  of  court  admitting  the  alien  to  become  a  citizen. — 
Campbell  vs.  Gordon,  et.  al.  6  Cr.  176. — Gordon's  Dig.  433. 

Note. — It  need  not  appear  by  the  record  of  naturalization,  that  all  the  requisites  pre- 
scribed by  law  for  the  admission  of  aliens  to  the  rights  of  citizenship  have  been  complied 
with. — Stark  vs.  Chesapeake  Insurance  Company,  7  Cranch  420. 

Semble,  that  the  judgment  of  the  court  admitting  the  alien  to  become  a  citizen  is  con- 
clusive that  all  the  pre-requisites  have  been  complied  with,  or  that  parol  proof  may  be  re- 
ceived in  aid  of  the  record. — 7  Cranch  420. — Pet.  Con.  Prep.  344. 
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Renunciation  of  Title  of  Nobility, 

In  Bibb  Superior  Court — May  terniy  1846. 

Presentj  the  honorable  John  J,  Lloyd,  judge  of  said  court. 

I,  Charles  Winship,  late  of  the  county  of  Middlesex,  in  that  part  of 
Great  Britain  called  England,  now  in  the  fortieth  year  of  my  age ; 
having  arrived  in  the  United  States  of  America  on  the  Jirst  day  of 
January,  in  the  year  of  our  Lord  eighteen  hundred  and  forty -one,  and 
landed  in  the  city  of  Savannah,  in  the  State  of  Georgia,  in  v^rhich  State 
I  have  ever  since  resided  ;  having  borne  under  the  government  of 
Great  Britain,  of  which  I  have  been  heretofore  a  subject,  the  hereditary 
title  oi  Lord  (temporal,)  whereby  was  conferred  the  right  of  sitting,  as 
a  member,  in  the  House  of  Lords,  one  of  the  supreme  branches  of  the 
legislature,  of  the  said  kingdom  of  Great  Britain,  do,  with  the  view 
and  intention  of  becoming  a  citizen  of  the  United  States  of  America, 
hereby  fully,  completely  and  forever,  renounce,  surrender  and  give 
up,  said  title  of  Nobility,  in  order  to  my  being  admitted  a  citizen  of 
the  said  United  States  of  America,  agreeably  to  the  constitution  and 
laws  thereof. 

Done  in  open  court,  before  me,  ^ 
and  ordered  to  be  recorded.     S-  CHARLES  WINSHIP. 

John  J.  Uoyd,  J.  S.  C.  ) 

.y?  true  extract  from  the  minutes  of  said  court. 

Henry  G.  Ross,  Clerk,  [L.  S.] 

Certificate, 
STATE  OF  GEORGIA,  'i      j^  Henry  G,  Ross,  clerk  of  the  superior  court 
Bibb  County.  ^  q^  gg^^^j  county,  (which  court  is  a  court  of  record, 

having  common  law  jurisdiction,  a  clerk  and  a  seal,)  do  hereby  certify, 
that  the  foregoing  five  sheets  contain  the  proceedings,  connected  with 
the  naturalization  of  Charles  Winship,  (and  of  his  renunciation  of  his 
title  of  jYobility,)  as  they  are  of  record  in  my  office  ;  that  said  proceed- 
ings are  in  due  form  of  law,  and  are  entitled  to  full  faith  and  credit. 
Given  under  my  hand  and  seal  of  office,  this  May  10,  1846. 

Henry  G.  Ross,  C.  S.  C.   [L.  S.] 

Note. — The  clerk  before  whom  the  alien  takes  the  oath  of  intention,  and  the  court  be- 
fore which  he  takes  the  oath  of  allegiance,  must  be  satisfied  that  he  has  resided,  behaved 
himself,  &c.,  as  required  by  the  statutes  ;  the  Compiler  has,  in  the  preceding  forms,  used 
affidavits  ;  but  the  clerk  in  the  one  instance,  and  the  court  in  the  other,  have  the  right  of 
requiring  t)\e  personal  attendance  of  the  witnesses. 
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ARTICLE  T. 

Sec.  1.  The  legislative,  executive  and  judiciary  departments  of  government 
shall  be  distinct,  and  each  department  shall  be  confided  to  a  separate  body  of 
magistracy,  and  no  person,  or  collection  of  persons,  being  of  one  of  those  de- 
partments, shall  exercise  any  power  properly  attached  to  either  of  the  others, 
except  in  the  instances  herein  expressly  permitted. 

Sec.  2.  The  legislative  power  shall  be  vested  in  two  separate  and  distinct 
branches,  to  wit :  a  senate  and  house  of  representatives,  to  be  styled  the  Gen- 
eral Assembly. 

Sec.  3.  The  senate  shall  be  elected  biennially  on  the  first  Monday  in  Octo- 
ber, and  shall  consist  of  forty-seven  members,  and  shall  be  composed  of  one 
member  from  each  senatorial  district,  which  district  shall  be  composed  of  two 
Contiguous  counties,  not  including  the  county  with  the  largest  representative 
population,  which  shall  constitute  a  separate  district ;  which  districts  shall  be 
so  arranged  and  organized  by  the  General  Assembly,  at  the  session  when  this 
shall  be  adopted,  and  if  any  new  county  shall  be  hereafter  formed,  it  shall  be 
annexed  to  one  of  the  districts  from  which  it  was  taken. 

Sec.  4.  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age 
of  twenty-five  years,  and  have  been  nine  years  a  citizen  of  the  United  States, 
and  three  years  an  inhabitant  of  this  State ;  and  shall  have  usually  resided 
within  the  county  for  which  he  shall  be  returned,  at  least  one  year  immediately 
preceding  his  election,  except  persons  who  may  have  been  absent  on  lawful 
business  of  this  State  or  of  the  United  States. 

Sec.  5.  The  senate  shall  elect  by  ballot  a  president  out  of  their  own  body. 

Sec.  6.  The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they  shall  be  on  oath  or  aflarmation ;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present ;  judgment  in  cases  of  impeachment,  shall  not  extend  further  than 
removal  from  office  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit,  within  this  State  ;  but  the  party  convicted,  shall  nevertheless 
be  subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law. 

Sec.  7.  The  house  of  representatives  shall  be  composed  of  one  hundred  and 
thirty  members,  who  shall  be  chosen  biennially  ;  each  county  shall  have  one 
representative,  and  no  county  shall  have  more  than  two  representatives  ;  thirty- 
seven  counties  having  the  greatest  population,  counting  all  free  white  persons, 
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and  three-fifths  of  the  people  of  color,  shall  have  two  representatives  ;  the  said 
apportionment  shall  be  made  by  the  General  Assembly,  at  the  session  at  which 
this  section  shall  be  adopted  as  an  alteration  of  the  Constitution,  by  an  act  to 
be  introduced  after  the  adoption  thereof,  and  a  new  apportionment  shall  be 
made  at  the  session  next  after  each  future  enumeration  of  the  inhabitants  of 
this  State,  made  under  the  Constitution  and  laws  thereof,  but  at  no  other  time. 

Sec.  8.  No  person  shall  be  a  representative  who  shall  not  have  attained  to 
the  age  of  twenty-one  years,  and  have  been  a  citizen  of  the  United  States 
seven  years,  and  three  years  an  inhabitant  of  this  State  ;  and  have  usually 
resided  in  the  county  in  which  he  shall  be  chosen,  one  year  immediately  pre- 
ceding his  election,  unless  he  shall  have  been  absent  on  the  public  business  of 
this  State  or  of  the  United  States. 

Sec.  9.  The  House  of  Representatives  shall  choose^^their  speaker  and  other 
officers. 

Sec.  10.  They  shall  have  solely  the  power  to  impeach  all  persons  who  have 
been  or  may  be  in  office. 

Sec.  11.  No  person  holding  any  military  commission  or  other  appointment 
having  any  emolument  or  compensation  annexed  thereto,  under  this  State,  or 
the  United  States,  or  either  of  them,  (except  justices  of  the  inferior  courts, 
justices  of  the  peace,  and  officers  of  the  militia,)  nor  any  person  who  has  had 
charge  of  public  moneys  belonging  to  the  State,  unaccounted  for  and  unpaid, 
or  who  has  not  paid  all  legal  taxes  or  contributions  to  the  government  required 
of  him,  shall  have  a  seat  in  either  branch  of  the  General  Assembly ;  nor  shall 
any  senator  or  representative  be  elected  to  any  office  or  appointment  by  the 
Legislature,  having  any  emoluments  or  compensation  annexed  thereto,  during 
the  time  for  which  he  shall  have  been  elected,  with  the  above  exceptions, 
unless  he  shall  decline  accepting  his  seat,  by  notice  to  the  executive,  within 
twenty  days  after  he  shall  have  been  elected  ;  nor  shall  any  member  after 
having  taken  his  seat,  be  eligible  to  any  of  the  aforesaid  offices  or  appointments 
during  the  time  for  which  he  shall  have  been  elected. 

Sec.  12,  The  meeting  of  the  General  Assembly  shall  be  biennial,  on  the 
second  Tuesday  in  January,  until  such  day  of  meeting  be  altered  by  law ;  a 
majority  of  each  branch  shall  be  authorised  to  proceed  to  business ;  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  compel  the  attendance  of 
their  members  in  such  manner  as  each  house  shall  prescribe. 

Sec.  13.  Each  house  shall  be  judges  of  the  elections,  returns  and  qualifica- 
tions of  its  own  members,  with  powers  to  expel,  or  punish  by  censuring,  fining, 
and  imprisoning,  or  either,  for  disorderly  behavior,  and  may  expel  any  person 
convicted  of  any  felonious  or  infamous  offence  ;  each  house  may  punish  by  im- 
prisonment, during  session,  any  person  not  a  member,  who  shall  be  guilty  of 
disrespect,  by  any  disorderly  or  contemptuous  behavior  in  its  presence,  or  who, 
during  session,  shall  threaten  harm  to  the  body  or  estate  of  any  member,  for 
anything  said  or  done  in  either  house,  or  who  shall  assault  any  of  them  there- 
for, or  who  shall  assault  or  arrest  any  witness  in  going  to  or  returning  therefrom, 
or  who  shall  rescue  any  person  arrested  by  order  of  either  house. 

Sec.  14.  No  senator  or  representative  shall  be  liable  to  be  arrested  during  his 
attendance  on  the  General  Assembly,  or  for  ten  days  previous  to  its  sitting,  or 
for  ten  days  after  the  rising  thereof,  except  for  treason,  felony  or  breach  of  the 
peace  ;  nor  shall  any  member  be  liable  to  answer  for  anything  spoken  in  debate, 
in  either  house,  in  any  court  or  place  elsewhere  ;  but  shall  nevertheless  be 
bound  to  answer  for  perjury,  bribery,  or  corruption. 

Sec.  15.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish  them 
immediately  after  their  adjournment ;  and  the  yeas  and  nays  of  the  members 
on  any  question  shall,  at  the  desire  of  any  two  members,  be  entered  on  the 
journals. 
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Sec.  16.  All  bills  for  raising  revenue  or  appropriating  moneys  shall  originate 
in  the  House  of  Representatives  ;  but  the  Senate  shall  propose  or  concur  with 
amendments,  as  in  other  bills. 

Sec.  17.  Every  bill  shall  be  read  three  times,  and  on  three  separate  days,  in 
each  branch  of  the  General  Assembly,  before  it  shall  pass,  unless  in  cases  of 
actual  invasion  or  insurrection ;  nor  shall  any  law  or  ordinance  pass  containing 
any  matter  different  from  what  is  expressed  in  the  title  thereof;  and  all  acts 
shall  be  signed  by  the  president  in  the  Senate,  and  the  speaker  in  the  House 
of  Representatives  :  no  bill  or  ordinance  which  shall  have  been  rejected  by 
either  house  shall  be  brought  in  again  during  the  session  under  the  same  or  any 
other  title,  without  the  consent  of  two-thirds  of  each  branch. 

Sec.  18.  Each  senator  and  representative,  before  he  be  permitted  to  take  his 
seat,  shall  take  an  oath  or  make  affirmation  that  he  hath  not  practiced  any  un- 
lawful means,  either  directly  or  indirectly,  to  procure  his  election,  and  every 
person  shall  be  disqualified  from  serving  as  a  senator  or  representative  for  the 
term  for  which  he  shall  have  been  elected  who  shall  be  convicted  of  having 
given  or  offered  any  bribe  or  treat,  or  canvassed  for  such  election,  and  every 
.  V  candidate  employing  like  means  and  not  elected,  shall,  on  conviction,  be  ineli- 
*F:^  gible  to  hold  a  seat  in  either  house,  or  to  hold  any  office  of  honor  or  profit  for 
the  term  of  one  year,  and  to  such  other  disabilities  or  penalties  as  may  be  pre- 
scribed by  law. 

Sec.  19.  Every  member  of  the  Senate  or  House  of  Representatives  shall, 
before  he  takes  his  seat,  take  the  following  oath  or  affirmation,  to  wit :  "  I,  A 
B,  do  solemnly  swear,  or  affirm,  (as  the  case  may  be,)  that  I  have  not  obtained 
my  election  by  bribery,  treats,  canvassing,  or  other  undue  or  unlawful  means, 
used  by  myself,  or  others  by  my  desire  or  approbation,  for  that  purpose ;  that 
I  consider  myself  constitutionally  qualified  as  a  senator  or  representativ^e  ;  and 
that  on  all  questions  and  measures  which  may  come  before  me  I  will  give  my 
vote,  and  so  conduct  myself,  as  may,  in  my  judgment,  appear  most  conducive 
to  the  interest  and  prosperity  of  this  State  ;  and  that  I  will  bear  true  faith  and 
allegiance  to  the  same  ;  and  to  the  utmost  of  my  power  and  ability  observe, 
conform  to,  support  and  defend  the  Constitution  thereof. 

Sec.  20.  No  person  who  hath  been,  or  may  be  convicted  of  felony,  before 
any  court  of  this  State,  or  any  of  the  United  States,  shall  be  eligible  to  any  of- 
fice or  appointment  of  honor,  profit  or  trust  within  this  State. 

Sec.  21.  Neither  house,  during  the  session  of  the  General  Assembly  shall, 
"without  the  coiasent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  at  which  the  two  branches  shall  be  sitting ;  and  in  case 
of  disagreement  between  the  Senate  and  House  of  Representatives  with  respect 
to  their  adjournment,  the  governor  may  adjourn  them. 

Sec.  22.  The  General  Assembly  shall  have  power  to  make  all  laws  and  or- 
dinances which  they  shall  deem  necessary  and  proper  for  the  good  of  the  State, 
•which  shall  not  be  repugnant  to  this  Constitution. 

Sec.  23.  They  shall  have  power  to  alter  the  boundaries  of  the  present  coun- 
ties, and  to  lay  off  new  ones,  as  well  out  of  the  counties  already  laid  off,  as  out 
of  the  other  territory  belonging  to  the  State ;  but  the  property  of  the  soil,  in  a 
free  government,  being  one  of  the  essential  rights  of  a  free  people,  it  is  neces- 
sary, in  order  to  avoid  disputes,  that  the  limits  of  this  State  should  be  ascer- 
tained with  precision  and  exactness  ;  and  this  convention,  composed  of  the 
immediate  representatives  of  the  people,  chosen  by  them  to  assert  their  rights, 
and  to  revise  the  powers  given  by  them  to  the  government,  and  from  whose 
will  all  ruling  authority  of  right  flows,  doth  assert  and  declare  the  boundaries 
*  of  this  State  to  be  as  follows  :    That  is  to  say,  the  limits,  boundaries,  jurisdic- 

■  tions  and  authority  of  the  State  of  Georgia  do,  and  did,  and  of  right  ought  to 

extend  from  the  sea,  or  the  mouth  of  the  river  Savannah,  along  the  northern 


CONSTITUTION    OF    GEORGIA.  723 

branch  or  stream  thereof,  to  the  fork  or  confluence  of  the  rivers  now  called 
Tugalo  and  Keowee,  and  from  thence  along  the  most  northern  branch  or  stream 
of  the  said  river  Tugalo,  till  it  intersects  the  northern  boundary  line  of  South 
Carolina.  If  the  said  branch  or  stream  of  Tugalo  extends  so  far  north,  reserv- 
ing all  the  islands  in  the  said  rivers  Savannah  and  Tugalo  to  Georgia  ;  but  if 
the  head  spring  or  source  of  any  branch  or  stream  of  the  said  river  Tugalo  does 
not  extend  to  the  north  boundary  line  of  South  Carolina,  then  a  vs^est  line  to 
the  Mississippi,  to  be  drawn  from  the  head  spring  or  source  of  the  said  branch 
or  stream  of  Tugalo  river,  which  extends  to  the  highest  northern  latitude ; 
thence  down  the  middle  of  the  said  river  Mississippi,  until  it  shall  intersect  the 
northernmost  part  of  the  thirty -first  degree  of  north  latitude  ;  south  by  a  line 
drawn  due  east,  from  the  termination  of  the  line  last  mentioned,  in  the  latitude 
of  thirty-one  degrees  north  of  the  equator,  to  the  middle  of  the  river  Apalachi- 
cola  or  Chattahoochee  ;  thence  along  the  middle  thereof  to  its  junction  with 
Flint  river,  thence  straight  to  the  head  of  St.  Mary's  river,  and  thence  along 
the  middle  of  St.  Mary's  river  to  the  Atlantic  ocean  ;  and  from  thence  to  the 
mouth  or  inlet  of  Savannah  river,  the  place  of  beginning  :  including  and  com- 
prehending all  the  lands  and  waters  within  the  said  limits,  boundaries  and  juris- 
dictional rights,  and  also  all  the  islands  within  twenty  leagues  of  the  sea-coast. 
And  this  convention  doth  further  declare  and  assert,  that  all  the  territory  with- 
out the  present  temporary  line,  and  within  the  limits  aforesaid,  is  now  of  right 
the  property  of  the  free  citizens  of  this  State,  and  held  by  them  in  sovereignty, 
inalienable  but  by  their  consent  :  Provided  nevertheless ^  that  nothing  herein 
contained  shall  be  construed  so  as  to  prevent  a  sale  to,  or  contract  with  the 
United  States,  by  the  legislature  of  this  State,  of  and  for  all  or  any  part  of  the 
western  territory  of  this  State,  laying  westward  of  the  river  Chattahoochee,  on 
such  terms  as  may  be  beneficial  to  both  parties  ;  and  may  procure  an  extension 
of  settlement,  and  an  extinguishment  of  Indian  claims  in  and  to  the  vacant  ter- 
ritory of  this  State,  to  the  east  and  north  of  the  said  river  Chattahoochee,  to 
which  territory  such  power  of  contract  or  sale,  by  the  legislature,  shall  not  ex- 
tend :  And  provided  also,  the  legislature  may  give  its  consent  to  the  establish- 
ment of  one  or  more  governments  westward  thereof;  but  monopolies  of  land 
by  individuals  being  contrary  to  the  spirit  of  our  free  government,  no  sale  of 
territory  of  this  State,  or  any  part  thereof,  shall  take  place  to  individuals  or 
private  companies,  unless  a  county  or  counties  shall  have  been  first  laid  off,  in- 
cluding such  territory,  and  the  Indian  rights  shall  have  been  extinguished  thereto. 
Sec.  24.  The  foregoing  section  of  this  article  having  declared  the  common 
rights  of  the  free  citizens  of  this  State,  in  and  to  all  the  territory  without  the 
present  temporary  boundary  line,  and  within  the  limits  of  this  State  thereby 
defined,  by  which  the  contemplated  purchases  of  certain  companies  of  a  con- 
siderable portion  thereof  are  become  constitutionally  void,  and  justice  and 
good  faith  require  that  the  State  should  not  detain  a  consideration  for  a  con- 
tract which  has  failed  ;  the  legislature,  at  their  next  session,  shall  make 
provision  by  law  for  returning  to  any  person  or  persons  who  has  or  have  bona 
fide  deposited  moneys  for  such  purchases  in  the  treasury  of  this  State  :  Pro- 
vided, that  the  same  shall  not  have  been  drawn  therefrom  in  terms  of  the  act 
passed  the  13th  day  of  Feb.,  1796,  commonly  called  the  rescinding  act,  or  the 
appropriation  laws  of  the  years  1796,  and  1797 ;  nor  shall  the  moneys 
paid  for  such  purchases  ever  be  deemed  a  part  of  the  funds  of  this  State, 
or  be  liable  to  appropriation  as  such  ;  but  until  such  moneys  be  drawn 
from  the  treasury,  they  shall  be  considered  altogether  at  the  risk  of  the 
persons  who  have  deposited  the  same.  No  money  shall  be  drawn  out  of  the 
treasury,  or  from  the  public  funds  of  this  State,  except  by  appropriation  made 
by  lav/,  and  a  regular  statement  and  account  of  the  receipts  and  expenditures 
of  all  public  moneys  shall  be  published  from  time  to  time.      No  vote,  reso- 
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lution,  law,  or  order,  shall  pass  the  General  Assembly,  granting  a  donation  or 
gratuity  in  favor  of  any  person  whatever,  but  by  the  concurrence  of  two- 
thirds  of  the  General  Assembly. 

25.  It  shall  be  the  duty  of  the  justices  of  the  inferior  court,  or  any  three  of  them, 
in  each  county  respectively,  within  sixty  days  after  the  adjournment  of  this 
convention,  to  appoint  one  or  more  fit  persons  in  each  county,  not  exceeding 
one  for  each  battalion  district,  whose  duty  it  shall  be  to  take  a  full  and  accurate 
census  or  enumeration  of  all  free  white  persons  and  people  of  color  residing 
therein,  distinguishing,  in  separate  columns,  the  free  white  persons  from  per- 
sons of  color  ;  and  return  the  same  to  the  clerks  of  the  superior  courts  of  the 
several  counties,  certified  under  their  hands,  on  or  before  the  first  day  of  De- 
cember next ;  the  persons  so  appointed  being  first  severally  sworn  before  the 
said  justices,  or  either  of  them,  duly  and  faithfully  to  perform  the  trust  re- 
posed in  them ;  and  it  shall  be  the  duty  of  the  said  clerks  to  transmit  all  such 
returns,  under  seal,  directed  to  the  speaker  of  the  House  of  Represent- 
atives, at  the  first  session  of  the  legislature  thereafter  ;  and  it  shall  be  the  duty 
of  the  General  Assembly,  at  their  said  first  session,  to  apportion  the  members  of 
the  House  of  Representatives  among  the  several  counties,  agreeably  to  the  plan 
prescribed  by  this  Constitution,  and  to  provide  an  adequate  compensation  for 
the  taking  of  the  said  census.  Every  person  whose  usual  place  of  abode  shall 
be  in  any  family  on  the  first  Monday  in  July  next,  shall  be  returned  as  of  such 
family  ;  and  every  person,  occasionally  absent  at  the  time  of  taking  the 
enumeration,  as  belonging  to  that  place  in  which  he  usually  resides.  The 
General  Assembly  shall,  by  law,  direct  the  manner  of  taking  such  census 
or  enumeration,  within  every  subsequent  term  of  seven  years,  in  con- 
formity to  this  Constitution.  And  it  is  declared  to  be  the  duty  of  all  officers, 
civil  and  military,  throughout  this  State,  to  be  aiding  and  assisting  in  the 
true  and  faithful  execution  thereof.  In  case  the  .justices  of  the  inferior  courts 
should  fail  to  make  such  appointments,  or  if  there  should  not  be  a  sufficient 
number  of  such  justices  in  any  county,  then  the  justices  of  the  peace,  or  any 
three  of  them,  shall  have  and  exercise  like  powers  and  authority  respecting 
the  said  census ;  and  if  the  census  or  enumeration  of  any  county  shall  not 
be  so  taken  and  returned,  then  and  in  that  case,  the  General  Assembly  shall 
apportion  the  representation  of  such  county,  according  to  the  best  evidence 
in  their  power,  relative  to  its  population. 

ARTICLE  IL 

Sec.  1.  The  executive  power  shall  be  vested  in  a  governor,  who  shall 
hold  his  office  during  the  term  of  two  years,  and  until  such  time  as  a  successor 
shall  be  chosen  and  qualified  :  He  shall  have  a  competent  salary  established 
by  law,  which  shall  not  be  increased  or  diminished  during  the  period  for  which 
he  shall  have  been  elected  ;  neither  shall  he  receive,  within  that  period,  any 
other  emolument  from  the  United  States,  or  either  of  them,  or  from  any  foreign 
power. 

Sec.  2.  The  Governor  shall  be  elected  by  the  persons  qualified  to  vote  for 
members  of  the  General  Assembly,  on  the  first  Monday  in  October,  in  the 
year  of  our  Lord  1825  ;  and  on  the  first  Monday  in  October  in  every  second 
year  thereafter,  until  such  time  be  altered  by  law  ;  which  election  shall  be 
held  at  the  place  of  holding  general  elections,  in  the  several  counties  of  this 
State,  in  the  same  manner  as  is  prescribed  for  the  election  of  members  of  the 
General  Assembly.  The  returns  for  every  election  of  Governor  shall  be  sealed 
up  by  the  pjesiding  justices,  separately  from  other  returns,  and  directed  to  the 
President  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives,  and 
transmitted  to  his  excellency  the  Governor,  or  the  person  exercising  the  duties 
of  Governor  for  the  time  being,  who  shall,  without  opening  the  said  returns. 
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cause  the  same  to  be  laid  before  the  Senate,  on  the  day  after  the  two  houses 
shall  have  been  organized,  and  they  shall  be  transmitted  by  the  Senate  to  the 
House  of  Representatives.  The  members  of  each  branch  of  the  General 
Assembly  shall  convene  in  the  representative  chamber,  and  the  President  of 
the  Senate,  and  the  Speaker  of  the  House  of  Representatives,  shall  open  and 
publish  the  returns  in  presence  of  the  General  Assembly  ;  and  the  person 
having  the  majority  of  the  whole  number  of  votes  given  in,  shall  be  declared 
duly  elected  Governor  of  this  State  :  but  if  no  person  have  such  majority, 
then  from  the  persons  having  the  two  highest  number  of  votes  who  shall  be 
in  life,  and  shall  not  decline  an  election  at  the  time  appointed  for  the  legis- 
lature to  elect,  the  General  Assembly  shall  elect  immediately  a  Governor  by 
joint  ballot ;  and  in  all  cases  of  election  of  a  Governor  by  the  General  Assem- 
bly, a  majority  of  the  votes  of  the  members  present  shall  be  necessary  for  a 
choice.  Contested  elections  shall  be  determined  by  both  houses  of  the 
General  Assembly,  in  such  manner  as  shall  be  prescribed  by  law. 

Sec.  3.  No  person  shall  be  eligible  to  the  office  of  Governor,  who  shall 
not  have  been  a  citizen  of  the  United  States  twelve  years,  and  an  inhabitant 
of  this  State  six  years,  and  who  hath  not  attained  to  the  age  of  thirty  years, 
and  who  does  not  possess  five  hundred  acres  of  land,  in  his  own  right,  within 
this  State,  and  other  property  to  the  amount  of  four  thousand  dollars,  and 
whose  estate  shall  not  on  a  reasonable  estimation  be  competent  to  the  dis- 
charge of  his  just  debts,  over  and  above  that  sum. 

Sec.  4.  In  case  of  the  death,  resignation,  or  disability  of  the  Governor, 
the  President  of  the  Senate,  or  the  last  acting  President  of  the  Senate,  shall 
exercise  the  executive  pow"ers  of  the  government  until  such  disability  be 
removed,  in  the  election  and  qualification  of  the  Governor  by  the  General 
Assembly  :  And  in  case  of  the  death,  resignation,  or  disability  of  the  President 
of  the  Senate,  or  the  last  acting  President  of  the  Senate,  the  Speaker  of  the 
House  of  Representatives,  or  the  acting  Speaker  of  the  House  of  Representa- 
tives, shall  exercise  the  executive  powers  of  the  government  until  such 
disability  be  removed  in  the  election  and  qualification  of  a  Governor  by  the 
General  Assembly. 

Sec.  5.  The  Governor  shall,  before  he  enters  on  the  duties  of  his  office, 
take  the  following  oath  or  affirmation  :  "I  do  solemnly  swear  or  affirm,  (as 
the  case  may  be,)  that  I  will  faithfully  execute  the  office  of  Governor  of  the 
State  of  Georgia  ;  and  will  to  the  best  of  my  abilities,  preserve,  protect,  and 
defend  the  said  State,  and  cause  justice  to  be  executed  in  mercy  therein, 
according  to  the  Constitution  and  laws  thereof." 

Sec.  6.  He  shall  be  commander-in-chief  of  the  army  and  navy  of  this 
State,  and  of  the  militia  thereof. 

Sec.  7.  He  shall  have  power  to  grant  reprieves  for  offences  against  the 
State,  except  in  cases  of  impeachment,  and  to  grant  pardons,  or  to  remit  any 
part  of  a  sentence,  in  all  cases  after  conviction,  except  for  treason  or  murder, 
in  which  cases  he  may  respite  the  execution,  and  make  report  thereof  to  the 
next  General  Assembly,  by  whom  a  pardon  may  be  granted. 

Sec.  8.  He  shall  issue  writs  of  election  to  fill  up  all  vacancies  that  happen 
in  the  Senate,  or  House  of  Representatives,  and  shall  have  power  to  convene 
the  General  Assembly  on  extraordinary  occasions ;  and  shall  give  them  from 
time  to  time  information  of  the  state  of  the  republic,  and  recommend  to  their 
consideration  such  measures  as  he  may  deem  necessary  and  expedient. 

Sec.  9.  When  any  office  shall  become  vacant  by  death,  resignation,  or 
otherwise,  the  Governor  shall  have  power  to  fill  such  vacancy  ;  and  persons 
so  appointed  shall  continue  in  office  until  a  successor  is  appointed  agreeably 
to  the  mode  pointed  out  by  this  Constitution,  or  by  the  legislature. 

Sec,  10,  He  shall  have  the  revision  of  all  bills  passed  by  both  houK'^s. 
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before  the  same  shall  become  laws,  but  two-thirds  of  both  houses  may  pass  a 
law  notwithstanding  his  dissent ;  and  if  any  bill  should  not  be  returned  by  the 
Governor  within  five  days  after  it  hath  been  presented  to  him,  the  same  shall 
be  a  law,  unless  the  General  Assembly,  by  their  adjournment,  shall  prevent 
its  return. 

Sec.  11.  Every  vote,  resolution,  or  order,  to  which  the  concurrence  of 
both  houses  may  be  necessary,  except  on  a  question  of  adjournment,  shall  be 
presented  to  the  Governor  ;  and  before  it  shall  take  effect,  be  approved  by 
him,  or  being  disapproved,  may  be  re-passed  by  two-thirds  of  both  houses, 
according  to  the  rules  and  limitations  prescribed  in  case  of  a  bill. 

Sec,  12.  There  shall  be  a  Secretary  of  the  State,  a  Treasurer,  and 
Surveyor-General,  appointed  in  the  same  manner,  and  at  the  same  session  of 
the  legislature  ;  and  they  shall  hold  their  offices  for  the  like  period  as  the 
Governor,  and  shall  have  a  competent  salary,  including  such  emoluments  as 
may  be  established  by  law,  which  shall  not  be  increased  or  diminished  \during 
the  period  for  which  they  shall  have  been  elected. 

Sec.  13.  The  great  seal  of  the  State  shall  be  deposited  in  the  office  of  the 
Secretary  of  State,  and  shall  not  be  affixed  to  any  instrument  of  witness,  but 
by  order  of  the  Governor  or  General  Assembly  ;  and  the  General  Assembly 
shall,  at  their  first  session  after  the  rising  of  this  convention,  cause  the  great 
seal  to  be  altered  by  law. 

Sec.  14.  The  Governor  shall  have  power  to  appoint  his  own  secretaries. 

ARTICLE  III. 

Sec.  1.  The  judicial  powers  of  this  State  shall  be  vested  in  a  supreme  court, 
for  the  correction  of  errors,  a  superior,  inferior  and  justices'  courts,  and  in  such 
other  courts  as  the  Legislature  shall,  from  time  to  time,  ordain  and  establish. 
The  supreme  court  shall  consist  of  three  judges,  who  shall  be  elected  by  the 
Legislature  for  such  term  of  years  as  shall  be  prescribed  by  law,  and  shall 
continue  in  office  until  their  successors  shall  be  elected  and  qualified,  remova- 
ble by  the  Governor  on  the  address  of  two-thirds  of  both  branches  of  the 
General  Assembly  for  that  purpose,  or  by  impeachment  and  conviction  thereon. 
The  said  court  shall  have  no  original  jurisdiction,  but  shall  be  a  court  alone  for 
the  trial  and  correction  of  errors  in  law  and  equity  from  the  superior  courts  of 
the  several  circuits,  and  shall  sit  at  least  once  a  year,  at  a  time  to  be  prescribed 
by  law,  in  each  of  five  judicial  districts  to  be  hereafter  laid  off  and  designated 
by  the  Legislature  for  that  purpose,  at  the  most  central  point  in  such  judicial 
district,  or  at  such  other  point  in  each  district  as  shall  by  the  General  Assem- 
bly be  ordained,  for  the  trial  and  determination  of  writs  of  error  from  the 
several  superior  courts  included  in  such  judicial  districts.  And  the  said  court 
shall,  at  each  session  in  each  district  dispose  of  and  finally  determine  each  and 
every  case  on  the  docket  of  such  court  at  the  first  term  after  such  writ  of 
error  brought ;  and  in  case  the  plaintiff  in  error  in  any  such  case  shall  not  be 
prepared,  at  such  first  term  of  such  court,  after  error  brought  to  prosecute  the 
same,  unless  precluded  by  some  providential  cause  from  such  prosecution,  it 
shall  be  stricken  from  the  docket,  and  the  judgment  below  shall  stand  affirmed. 
The  judges  of  the  superior  court  shall  be  elected  for  the  term  of  four  years, 
and  shall  continue  in  office  until  their  successors  shall  be  elected  and  qualified, 
removable  by  the  Governor  on  the  address  of  two-thirds  of  both  branches  of 
the  General  Assembly  for  that  purpose,  or  by  impeachment  and  conviction 
thereon.  The  superior  court  shall  have  exclusive  jurisdiction  in  all  criminal 
cases  (except  as  relates  to  people  of  color,  and  fines  for  neglect  of  duty  and 
for  contempt  of  court,  for  violations  against  road  laws,  and  for  obstructing  water 
courses,  which  shall  be  vested  in  such  judicature  or  tribunal  as  shall  be  or 
may  have  been  pointed  out  by  law,  and  except  in  all  other  minor  offences 
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committed  by  free  white  persons,  and  which  do  not  subject  the  oifender  or 
offenders  to  loss  of  life,  limb  or  member,  or  to  confinement  in  the  penitentiary ; 
in  all  such  cases  corporation  courts,  such  as  now  exist  or  may  hereafter  be 
constituted  in  any  incorporated  city,  being  a  sea-port  town  and  a  port  of  entry, 
may  be  vested  with  jurisdiction,  under  such  rules  and  regulations  as  the  Legis- 
lature may  hereafter  by  law  direct),  v/hich  shall  be  tried  in  the  county  where  the 
crime  was  committed  ;  and  in  all  cases  respecting  titles  to  land,  which  shall  be 
tried  in  the  county  where  the  land  lies,  and  also  concurrent  jurisdiction  in  all 
other  civil  cases,  and  shall  have  power  to  correct  errors  in  inferior  judicatories,  by 
writ  of  certiorari,  and  to  grant  new  trials  in  said  superior  courts  on  proper  and 
legal  grounds  ;  and  in  all  cases  where  a  new  trial  shall  be  so  allowed,  the  judge 
allowing  the  same  shall  enter  on  the  minutes  of  said  court  his  reasons  for  the 
sam.e,  and  the  said  superior  courts  shall  have  appellate  jurisdiction  in  such 
other  cases  as  may  be  pointed  out  by  law,  in  cases  arising  in  inferior  judicato- 
ries, which  shall  in  no  case  tend  to  remove  the  cause  from  the  county  in  which 
the  action  originated.     The  inferior  courts  shall  also  have  concurrent  jurisdic- 
tion in  all  civil  cases  (excepting  in  cases  respecting  the  titles  to  lands),  which 
shall  be  tried  in  the  county  wherein  the  defendant  resides  ;  and  in  cases  of  joint 
obligors,  or  joint  promissors,  residing  in  different  counties,  the  same  may  be 
brought  in  either  county,  and  a  copy  of  the  petition  and  process  served  on  the 
party  residing  out  of  the.  county  in  which  the  suit  may  be  comnmenced,  shall 
be  deemed  sufficient  service,  under  such  rules  and  regulations  as  the  Legislature 
have  or  may  direct.     And  in  case  of  a  maker  and  endorser  or  endorsers  of 
promissory  notes  residing  in  different  counties  in  this  State,  the  same  may  be 
sued  in  the  county  where  the   maker  resides,  and  a  copy  of  the  petition  and 
process  served  on  the  endorser  or  endorsers  residing  out  of  the  county  in  which 
the  suit  may  be  commenced,  shall  be  deemed  sufficient  service  under  the  same 
rules  and  regulations  as  the  Legislature  have  or  may  direct,  in  the  case  of  joint 
obligors  and  joint  promissors.     The  superior  and  inferior  courts  shall  sit  in  each 
county  twice  in  every  year,  at  such  stated  times  as  have  or  may  be  appointed 
by  the  Legislature. 

Sec.  2.  The  judges  shall  have  salaries  adequate  to  their  services,  established 
by  law,  which  shall  not  be  increased  or  diminished  during  their  continuance  in 
office  ;  but  shall  not  receive  any  other  perquisites  or  emoluments  whatever, 
from  parties  or  others,  on  account  of  any  duty  required  of  them ;  and  shall 
reside  within  their  respective  circuits,  during  their  continuance  in  office. 

Sec.  3.  There  shall  be  a  State's  Attorney  and  Solicitors  appointed  by  the 
legislature,  and  commissioned  by  the  governor,  who  shall  hold  their  offices 
for  the  term  of  four  years,  or  until  their  successors  shall  be  elected  and  quali- 
fied, unless  removed  by  sentence  on  impeachment,  or  by  the  governor,  on  the 
address  of  two-thirds  of  each  branch  of  the  General  Assembly.  They  shall 
have  salaries  adequate  to  their  services,  established  by  law,  which  shall  not 
be  increased  or  diminished  during  their  continuance  in  office. 

Sec.  4.  The  justices  of  the  inferior  courts  shall  be  elected  by  the  persons 
entitled  to  vote  for  members  of  the  legislature,  in  such  manner  as  the  legisla- 
ture may  by  law  direct. 

Sec.  5.  The  justices  of  the  peace  throughout  this  State,  shall  be  elected 
by  the  persons  residing  in  their  respective  districts,  entitled  to  vote  for  mem- 
bers of  the  General  Assembly,  under  such  rules  and  regulations  as  the  legisla- 
ture may  by  law  direct. 

Sec.  6.  The  powers  of  a  court  of  ordinary  or  register  of  probates,  shall  be 
vested  in  the  inferior  courts  of  each  county,  from  whose  decision  there  may 
he  an  appeal  to  the  superior  court,  under  such  restrictions  and  regulations  as 
the  General  Assembly  may  by  law  direct ;  but  the  inferior  court  shall  have 
power  to  vest  the  care  of  the  records  and  other  proceedings  there  on,  in  the 
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clerk,  or  such  other  person  as  they  may  appoint,  and  any  one  or  more  justices 
of  the  said  court,  with  such  clerk  or  other  person,  may  issue  citations,  and 
grant  temporary  letters,  in  time  of  vacation,  to  hold  until  the  next  meeting  of 
the  said  court ;  and  such  clerk  or  other  person  may  grant  marriage  licenses. 

Sec.  7.  The  judges  of  the  superior  courts,  or  any  one  of  them,  shall  have 
pov^er  to  issue  v^rits  of  mandamus,  prohibitions,  scire  facias,  and  all  other 
writs  which  may  be  necessary  for  carrying  their  powers  fully  into  effect. 

Sec.  8.  Within  five  years  after  the  adoption  of  this  Constitution,  the  body 
of  our  laws,  civil  and  criminal,  shall  be  revised,  digested,  and  arranged,  under 
proper  heads,  and  promulgated  in  such  manner  as  the  legislature  may  direct ; 
and  no  person  shall  be  debarred  from  advocating  or  defending  his  cause  before 
any  court  or  tribunal,  either  by  himself  or  counsel,  or  both. 

Sec.  9.  Divorces  shall  be  final  and  conclusive  when  the  parties  shall  have 
obtained  the  concurrent  verdicts  of  two  special  juries  authorising  a  divorce 
upon  legal  principles. 

Sec.  10.  The  clerks  of  the  superior  and  inferior  courts  shall  be  elected  on 
the  same  day  as  pointed  out  by  law  for  the  election  of  the  other  county 
officers. 

Sec.  11.  Sheriffs  shall  be  appointed  in  such  manner  as  the  General  Assem- 
bly may  by  law  direct,  and  shall  hold  their  appointments  for  the  term  of  two 
years,  unless  sooner  removed  by  sentence  on  impeachment,  or  by  the  gover- 
nor, on  the  address  of  two-thirds  of  the  justices  of  the  inferior  court  and  of  the 
peace  in  the  county ;  but  no  person  shall  be  twice  elected  sheriff  within  any 
term  of  four  years  ;  and  no  county  officer  after  the  next  election  shall  be 
chosen  at  the  time  of  electing  a  senator  or  representative.   ' 

ARTICLE   IV. 

Sec.  1.  The  electors  of  members  of  the  General  Assembly,  shall  be  citizens 
and  inhabitants  of  this  State,  and  shall  have  attained  the  age  of  twenty-one 
years,  and  have  paid  all  taxes  which  may  have  been  required  of  them,  and 
which  they  have  had  an  opportunity  of  paying,  agreeably  to  law,  for  the  year 
preceding  the  election,  and  shall  have  resided  six  months  within  the  county  : 
Provided,  that  in  case  of  invasion,  and  the  inhabitants  shall  be  driven  from  any 
county,  so  as  to  prevent  an  election  therein,  such  refugee  inhabitants,  being  a 
majority  of  the  voters  of  such  county,  ma}^  meet,  under  the  direction  of  any  three 
justices  of  the  peace  thereof,  in  the  nearest  county,  not  in  a  state  of  alarm,  and 
proceed  to  an  election,  without  having  paid  such  tax  so  required  of  electors, 
and  the  persons  elected  thereat,  shall  be  entitled  to  their  seats. 

Sec.  2.  All  elections,  by  the  General  Assembly,  shall  be  by  joint  ballot  of 
both  branches  of  the  Legislature  ;  and  when  the  Senate  and  House  of  Repre- 
sentatives unite  for  the  purpose  of  electing,  they  shall  meet  in  the  Representative 
Chamber,  and  the  President  of  the  Senate  shall,  in  such  cases,  preside,  receive 
the  ballots,  and  declare  the  person  or  persons  elected.  In  all  elections  by  the 
people,  the  electors  shall  vote  viva  voccy  until  the  Legislature  shall  otherwise 
direct.     \_Now  by  ballot.] 

Sec.  3.  The  major-generals  and  brigadier-generals  shall  be  elected  by  the 
people  of  the  respective  divisions  or  brigades ;  and  all  persons  subject  to 
militia  duty  shall  be  entitled  to  vote  for  the  same,  only ;  and  shall  be  commis- 
sioned by  the  governor.  All  other  officers  of  the  militia  shall  be  elected  in 
such  manner  as  the  Legislature  may  direct,  and  shall  be  commissioned  by  the 
governor  ;  and  all  militia  officers  now  in  commission,  and  those  which  may  be 
hereafter  commissioned,  shall  hold  their  commissions  during  their  usual  resi- 
dence within  the  division,  brigade,  regiment,  battalion  or  company,  to  which 
they  belong,  unless  removed  by  sentence  of  a  court-martial,  or  by  the  governor, 
on  the  address  of  two-thirds  of  each  branch  of  the  General  Assembly. 
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Sec.  4.  All  persons  appointed  by  the  Legislature,  to  fill  vacancies,  shall  con- 
tinue in  office  only  so  long  as  to  complete  the  time  for  which  their  predeces- 
sors were  appointed. 

Sec.  5.  Freedom  of  the  press  and  trial  by  jury,  as  heretofore  used  in  this 
State,  shall  remain  inviolate  ;  and  no  ex  post  facto  law  shall  be  passed. 

Sec.  6.  No  person  who  heretofore  hath  been,  or  hereafter  may  be,  a  collect- 
or, or  holder  of  public  moneys,  shall  be  eligible  to  any  office  in  this  State, 
until  such  person  shall  have  accounted  for,  and  paid  into  the  treasury,  all  sums 
for  which  he  may  be  accountable  or  liable. 

Sec.  7.  The  person  of  a  debtor,  where  there  is  not  a  strong  presumption  of 
fraud,  shall  not  be  detained  in  prison  after  delivering  bona  fide  all  his  estate, 
real  and  personal,  for  the  use  of  his  creditors,  in  such  manner  as  shall  be  here- 
after regulated  by  law. 

Sec.  8.  Convictions  on  impeachments,  which  have  heretofore  taken  place, 
are  hereby  released,  and  persons  lying  under  such  convictions,  restored  to  citi- 
zenship. 

Sec.  9.  The  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when,  in 
case  of  rebellion  or  invasion,  the  public  safety  may  require  it. 

Sec.  10.  No  person  within  this  State  shall,  upon  any  pretence,  be  deprived 
of  the  inestimable  privilege  of  worshiping  God  in  a  manner  agreeable  to  his 
own  conscience,  nor  be  compelled  to  attend  any  place  of  worship,  contrary  to 
his  own  faith  and  judgment,  nor  shall  he  ever  be  obliged  to  pay  tithes,  taxes, 
or  any  other  rate,  for  the  building  or  repairing  any  place  of  worship,  or  for  the 
maintenance  of  any  minister  or  ministry,  contrary  to  what  he  believes  to  be 
right,  or  hath  voluntarily  engaged  to  do.  No  one  religious  society  shall  ever 
be  established  in  this  State  in  preference  to  another,  nor  shall  any  person  be 
denied  the  enjoyment  of  any  civil  right  merely  on  account  of  his  religious  prin- 
ciples. 

Sec.  11.  There  shall  be  no  future  importation  of  slaves  into  this  State  from 
Africa,  or  any  foreign  place,  after  the  first  day  of  October  next.  The  legisla- 
ture shall  have  no  power  to  pass  laws  for  the  emancipation  of  slaves,  without 
the  consent  of  each  of  their  respective  owners  previous  to  such  emancipation. 
They  shall  have  no  power  to  prevent  emigrants,  from  either  of  the  United 
States  to  this  State,  from  bringing  with  them  such  persons  as  may  be  deemed 
slaves  by  the  laws  of  any  one  of  the  United  States. 

Sec.  12.  Any  person  who  shall  maliciously  dismember  or  deprive  a  slave 
of  life,  shall  suffer  such  punishment  as  would  be  inflicted  in  case  the  like  of- 
fence had  been  committed  on  a  free  white  person,  and  on  the  like  proof,  ex- 
cept in  case  of  insurrection  by  such  slave,  and  unless  such  death  should  hap- 
pen by  accident  in  giving  such  slave  moderate  correction. 

Sec.  13.  The  arts  and  sciences  shall  be  promoted  in  one  or  more  semina- 
ries of  learning,  and  the  legislature  shall,  as  soon  as  conveniently  may  be,  give 
such  further  donations  and  privileges  to  those  already  established  as  may  be 
necessary  to  secure  the  objects  of  their  institution  ;  and  it  shall  be  the  duty 
of  the  General  Assembly  at  their  next  session  to  provide  effectual  measures 
for  the  improvement  and  permanent  security  of  the  funds  and  endowments  of 
such  institutions. 

Sec.  14.  All  civil  officers  shall  continue  in  the  exercise  of  the  duties  of 
their  several  offices,  during  the  periods  for  which  they  were  appointed,  or 
until  they  shall  be  superseded  by  appointments  made  in  conformity  to  this , 
Constitution.  And  all  laws  now  in  force  shall  continue  to  operate,  so  far  as 
they  are  compatible  with  this  Constitution,  until  repealed  ;  and  it  shall  be  the 
duty  of  the  General  Assembly  to  pass  all  necessary  laws  and  regulations  for 
carrying  this  Constitution  into  full  effect. 

Sec.  15.  No  part  of  this  Constitution  shall  be  altered,  unless  a  bill  for  tha 
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purpose,  specifying  the  alterations  intended  to  be  made,  shall  have  been  read 
three  times  in  the  House  of  Representatives,  and  three  times  in  the  Senate,  on 
three  several  days  in  each  house,  and  agreed  to  by  two-thirds  of  each  house 
respectively;  and  when  any  such  bill  shall  be  passed  in  manner  aforesaid,  the 
same  shall  be  published  at  least  six  months  previous  to  the  next  ensuing  elec- 
tion for  members  of  the  General  Assembly ;  and  if  such  alterations,  or  any  of 
them  so  proposed,  shall  be  agreed  to  in  their  first  session  thereafter  by  two- 
thirds  of  each  branch  of  the  General  Assembly,  after  the  same  shall  have  been 
read  three  times  on  three  separate  days  in  each  respective  house,  then,  and 
not  otherwise,  the  same  shall  become  a  part  of  this  Constitution. 
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CONSTITUTION 


OF    THE 


UNITED    STATES. 


1.  We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
Union,  establish  justice,  ensure  domestic  tranquillity,  provide  for  the  common 
defence,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America  : 

ARTICLE  I.— SECTION  i. 

2.  All  legislative  power  herein  granted  shall  be  vested  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

SECTION    II. 

3.  The  House  of  Representatives  shall  be  composed  of  members  chosen 
every  second  year,  by  the  people  of  the  several  States ;  and  the  electors  in 
each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  State  legislature. 

4.  No  person  shall  be  a  Representative  who  shall  not  have  attained  to  the 
age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States  ; 
and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  State  in  which  he 
shall  he  chosen. 

5.  Representatives  and  direct  taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  term  of  ten  years,  in  such  manner 
as  they  shall  by  law  direct.  The  number  of  Representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  State  shall  have  at  least  one  Repre- 
sentative ;  and  until  such  enumeration  shall  be  made,  the  State  of  New 
Hampshire  shall  be  entitled  to  choose  three  ;  Massachusetts,  eight ;  Rhode 
Island  and  Providence  Plantations,  one  ;  Connecticut,  five  ;  New  York,  six; 
New  Jersey,  four;  Pennsylvania,  eight;  Delaware,  one;  Maryland,  six; 
Virginia,  ten  ;  ^North  Carolina,  five  ;  South  Carolina,  five  ;  and  Georgia,  three. 


^^'^'^^^\. 
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6.  When  vacancies  happen  in  the  representation  from  any  State,  the  ex- 
ecutive authority  thereof  shall  issue  writs  of  election  to  fill  such  vacancies. 

7.  The  House  of  Representatives  shall  choose  their  speaker  and  other 
officers,  and  shall  have  the  sole  power  of  impeachment. 

SECTION    III. 

8.  The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from 
each  State,  chosen  by  the  Legislature  thereof,  for  six  years;  and  each  Senator 
shall  have  one  vote. 

9.  Immediately  after  they  shall  be  assembled  in  consequence  of  the  first 
election,  they  shall  be  divided,  as  equally  as  may  be,  into  three  classes.  The 
seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the 
second  year  ;  of  the  second  class  at  the  expiration  of  the  fourth  year,  and  of 
the  third  class  at  the  expiration  of  the  sixth  year ;  so  that  one-third  may  be 
chosen  every  second  year  :  and  if  vacancies  happen  by  resignation  or  other- 
wise, during  the  recess  of  the  Legislature  of  any  State,  the  executive  thereof 
may  make  temporary  appointments  until  the  next  meeting  of  the  Legislature, 
which  shall  then  fill  such  vacancies. 

10.  No  person  shall  be  a  Senator  who  shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who  shall 
notj  when  elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be  chosen. 

11.  The  Vice-President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shall  have  no  vote  unless  they  be  equally  divided. 

12.  The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro 
tempore  in' the  absence  of  the  Vice  President,  or  when  he  shall  exercise  the 
office  of  President  of  the  United  States. 

13.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments  ;  when 
sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  Presi- 
dent of  the  United  States  is  tried,  the  Chief  Justice  shall  preside  ;  and  no  per- 
son shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members 
present. 

14.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  re- 
moval from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit,  under  the  United  States  ;  but  the  party  convicted  shall,  never- 
theless, be  liable  and  subject  to  indictment,  trial,  judgment  and  punishment 
according  to  law. 

SECTION   IV. 

15.  The  times,  places  and  manner  of  holding  elections  for  Senators  and 
Representatives  shall  be  prescribed  in  each  State  by  the  Legislature  thereof; 
but  the  Congress  may,  at  any  time,  by  law,  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators. 

16.  The  Congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law 
appoint  a  different  day. 

SECTION    V. 

17.  Each  house  shall  be  the  judge  of  the  elections,  returns  and  qualifica- 
tions of  its  own  members ;  and  a  majorit}?-  of  each  shall  constitute  a  qu'orum 
to  do  business ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may 
be  authorised  to  compel  the  attendance  of  absent  members,  in  such  manner 
and  under  such  penalties  as  each  house  may  provide. 

18.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence  of  two-thirds, 
expel  a  member. 
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19.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  parts  as  may,  in  their  judgment,  re- 
quire secrecy;  and  the  yeas  and  nays  of  the  members  of  either  house,  on  any 
question,  shall,  at  the  desire  of  one-fifth  of  those  present,  be  entered  on  the 
journal. 

20.  Neither  house,  during  the  session  of  Congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall  be  sitting. 

SECTION    VI. 

21.  The  Senators  and  Representatives  shall  receive  a  compensation  for  their 
services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United 
States.  They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  at  the  session  of  their 
respective  houses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
speech  or  debate  in  either  house,  they  shall  not  be  questioned  in  any  other 
place. 

22.  No  Senator  or  Representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall  have 
been  increased,  during  such  time  ;  and  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  house  during  his  continuance  in 
office. 

SECTION    VII. 

23.  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representa- 
tives ;  but  the  Senate  may  propose  or  concur  with  amendments,  as  on  other 
bills. 

24.  Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  law,  be  presented  to  the  President  of  the  United 
States ;  if  he  approve,  he  shall  sign  it,  but  if  not,  he  shall  return  it,  with  his 
objections,  to  that  house  in  which  it  shall  have  originated,  who  shall  enter  the 
objections  at  large  on  their  journal,  and  proceed  to  reconsider  it.  If  after  such 
reconsideration  two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases,  the  votes  of  both  houses  shall  be  de- 
termined by  yeas  and  nays ;  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each  house,  respectively. 
If  any  bill  shall  not  be  returned  by  the  President  within  ten  days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law, 
in  like  manner  as  if  he  had  signed  it,  unless  the  Congress,  by  their  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not  be  a  law. 

25.  ■  Every  order,  resolution  or  vote,  to  which  the  concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary^  (except  on  a  question  of 
adjournment,)  shall  be  presented  to  the  President  of  the  United  States ;  and 
before  the  same  shall  take  effect,  shall  be  approved  by  him,  or  being  disap- 
proved by  him,  shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  rules  and  limitations  prescribed  in  the  case 
of  a  bill. 

SECTION  viir. 
The  Congress  shall  have  power — 

26.  To  lay  and  collect  taxes,  duties,  imposts. and  excises  ;  to  pay  the  debts, 
and  provide  for  the  common  defence,  and  general  welfare  of  the  United  States  ; 
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but  all  duties,  imposts  and  excises,  shall  be  uniform  throughout  the  United 
States. 

27.  To  borrow  money  on  the  credit  of  the  United  States. 

28.  To  regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes. 

29.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on  the 
subject  of  bankruptcies,  throughout  the  United  States. 

30.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix 
the  standard  of  weights  and  measures. 

31.  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  cur- 
rent coin  of  the  United  States. 

32.  To  establish  post-offices  and  post-roads. 

33.  To  promote  the  progress  of  science  and  useful  arts,  by  securing  for 
limited  times,  to  authors  and  inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries. 

34.  To  constitute  tribunals  inferior  to  the  supreme  court ;  to  define  and 
punish  piracies  and  felonies  committed  "on  the  high  seas,  and  ojffences  against 
the  law  of  nations. 

35.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water. 

36.  To  raise  and  support  armies,  (but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years.) 

37.  To  provide  and  maintain  a  navy.- 

38.  To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces. 

39.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections  and  repel  invasions. 

40.  To  provide  for  organizing,  arming  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  Unit- 
ed States ;  reserving  to  the  States,  respectively,  the  appointment  of  the  of- 
ficers, and  the  authority  of  training  the  militia,  according  to  the  discipline 
prescribed  by  Congress. 

41.  To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over  such 
district,  (not  exceeding  ten  miles  square,)  as  may,  by  cession  of  particular 
States,  and  the  acceptance  of  Congress,  become  the  seat  of  government  of  the 
United  States  ;  and  to  exercise  like  authority  over  all  places  purchased  by  the 
consent  of  the  Legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other  needful  buildings  : 
And 

42.  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers,  vested  by  this  Con- 
stitution in  the  government  of  the  United  States,  or  in  any  department  or  of- 
ficer thereof. 

SECTION    IX. 

43.  The  migration  or  importation  of  such  persons  as  any  of  the  States  now 
existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress 
prior  to  the  year  eighteen  hundred  and  eight ;  but  a  tax  or  duty  may  be  im- 
posed on  such  importation,  not  exceeding  ten  dollars  for  each  person. 

44.  The  privilege  of  the  writ  of  Habeas  Corpus  shall  not  be  suspended, 
unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it. 

45.  No  bill  of  attainder,  or  ex  post  facto  law,  shall  be  passed. 

46.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken. 
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47.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State.  No 
preference  shall  be  given  by  any  regulation  of  commerce  or  revenue,  to  the 
ports  of  one  State  over  those  of  another  ;  nor  shall  vessels  bound  to  or  from 
one  State,  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

48.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of  ap- 
propriations made  by  law  ;  and  a  regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

49.  No  title  of  nobility  shall  be  granted  by  the  United  States  ;  and  no  per- 
son holding  any  office  of  profit  or  trust  under  them,  shall  without  the  consent 
of  Congress,  accept  of  any  present,  emolument,  office  or  title  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  State. 

SECTION    X. 

50.  No  State  shall  enter  into  anj'^  treaty,  alliance  or  confederation  ;  grant 
letters  of  marque  and  reprisal ;  coin  money  ;  emit  bills  of  credit ;  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts  ;  pass  any  bill  of 
attainder,  expose /acfo  law,  or  law  impairing  the  obhgation  of  contracts;  or 
grant  any  title  of  nobility. 

51.  No  State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws  ;  and  the  net  produce  of  all  duties  and  imposts 
laid  by  any  State  on  imports  or  exports  shall  be  for  the  use  of  the  treasury  of 
the  United  States  ;  and  all  such  laws  shall  be  subject  to  the  revision  and  con- 
trol of  the  Congress.  No  State  shall,  without  the  consent  of  Congress,  lay 
any  duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace  ;  enter  into 
any  agreement  or  compact  with  another  State,  or  with  a  foreign  power,  or 
engage  in  a  war  unless  actually  invaded,  or  in  such  imminent  danger  as  will 
not  admit  of  delay. 

ARTICLE  II.— SECTION  i. 

52.  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America  ;  he  shall  hold  his  office  during  the  term  of  four  years,  and, 
together  with  the  Vice  President,  chosen  for  the  same  term,  be  elected  as  fol- 
lows : 

53.  Each  State  shall  appoint,  in  such  manner  as  the  Legislature  thereof 
may  direct,  a  number  of  electors,  equal  to  the  whole  number  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  in  the  Congress ;  but  no 
Senator  or  Representative,  or  person  holding  an  office  of  trust  or  profit  under 
the  United  States,  shall  be  appointed  an  elector. 

54.  [Amendment  of  1803.]  The  electors  shall  meet  in  their  respective 
States,  and  vote  by  ballot  for  President  and  Vice  President,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  State  with  themselves.  They 
shall  name  in  their  ballots  the  person  voted  for  as  President,  and  in  distinct 
ballots  the  person  voted  for  as  Vice  President ;  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for  as  Vice 
President,  and  of  the  number  of  votes  for  each ;  which  lists  they  shall  sign 
and  certify,  and  transmit,  sealed,  to  the  seat  of  the  Government  of  the  United 
States,  directed  to  the  President  of  the  Senate.  The  President  of  the  Senate 
shall,  in  presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted  ;  the  person  having  the  great- 
est number  of  votes  for  President  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed  ;  and  if  no  person  have 
such  majority,  then,  from  the  persons  having  the  highest  numbers,  not  exceed- 
ing three,  on  the  list  of  those  voted  for  as  President,  the  House  of  Represen- 
tatives shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing 
the  President,  the  votes  shall  be  taken  by   States,  the  representation  from 
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each  State  having  one  vote ;  a  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  States,  and  a  majority  of  all  the 
States  shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives 
shall  not  choose  a  President,  whenever  the  right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  following,  then  the  Vice  President 
shall  act  as  President,  ^s  in  the  case  of  the  death  or  other  constitutional  disa- 
bihty  of  the  President. 

55.  The  person  having  the  greatest  number  of  votes  as  Vice  President  shall 
be  the  Vice  President,  if  such  number  be  a  majority  of  the  whole  number  of 
electors  appointed  ;  and  if  no  person  have  a  majority,  then,  from  the  two 
highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice  President ;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds  of  the  whole  number  of 
Senators  ;  and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 

56.  But  no  person  constitutionally  ineligible  to  the  office  of  President,  shall 
be  eligible  to  that  of  Vice  President  of  the  United  States. 

57.  The  Congress  may  determine  the  time  of  choosing  the  electors,  and  the 
day  on  which  they  shall  give  their  votes  ;  which  day  shall  be  the  same 
throughout  the  United  States. 

58.  No  person,  except  a  natural  born  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to  the 
office  of  President ;  neither  shall  any  person  be  eligible  to  that  office  who  shall 
not  have  attained  to  the  age  of  thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States. 

59.  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  his  said  office, 
the  same  shall  devolve  on  the  Vice  President ;  and  the  Congress  may,  by  law, 
provide  for  the  case  of  removal,  death,  resignation,  or  inability,  both  of  the 
President  and  Vice  President,  declaring  what  officer  shall  then  act  as  President, 
and  such  officer  shall  act  accordingly,  until  the  disability  be  removed,  or  a 
President  shall  be  elected. 

60.  The  President  shall,  at  stated  times,  receive  for  his  services  a  compen- 
sation, which  shall  neither  be  increased  nor  diminished,  during  the  period  for 
which  he  shall  have  been  elected ;  and  he  shall  not  receive  within  that  period 
any  other  emolument  from  the  United  States,  or  any  of  them. 

61.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  follow- 
ing oath  or  affirmation  :  "  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  the  office  of  President  of  the  United  States,  and  will,  to  the  best  of 
my  ability,  preserve,  protect  and  defend  the  Constitution  of  the  United  States." 

SECTION    II. 

62.  The  President  shall  be  commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States  ;  he  may  require  the  opinion,  in  writing, 
of  the  principal  officer  in  each  of  the  Executive  Departments,  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  offices  ;  and  he  shall  have  power 
to  grant  reprieves  and  pardons  for  offences  against  the  United  States,  except 
in  cases  of  impeachment. 

63.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  two-thirds  of  the  Senators  present  concur ;  and  he 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  Su- 
preme Court,  and  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law ; 
but  the  Congress  may,  by  law,  vest  the  appointment  of  such  inferior  officers 
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as  they  may  think  proper  in  the  President  alone,  in  the  Courts  of  law,  or  in 
the  Heads  of  Departments. 

•  64.  The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate,  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session. 

SECTION    III. 

65.  He  shall  from  time  to  time  give  to  the  Congress  information  of  the  state 
of  the  Union,  and  recommend  to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expedient ;  he  may,  on  extraordinary  occasions,  convene 
both  houses,  or  either  of  them,  and  in  case  of  disagreement  between  them 
with  respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as 
he  shall  think  proper  ;  he  shall  receive  Ambassadors  and  other  public  Minis- 
ters ;  he  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  officers  of  the  United  States. 

SECTION    IV. 

66.  The  President,  Vice  President,  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE  III.— SECTION  i. 

67.  The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  Inferior  Courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish.  The  Judges,  both  of  the  Supreme  and  Inferior  Courts, 
shall  hold  their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services  a  compensation  which  shall  not  be  diminished  during  their 
continuance  in  office. 

SECTION  II. 

68.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority  ;  to  all  cases  affecting  Ambassadors, 
other  public  Ministers  and  Consuls  ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction  ;  to  controversies  to  which  the  United  States  shall  be  a  party  ;  to 
controversies  between  two  or  more  States,  between  a  State  and  citizens  of  an- 
other State,  between  citizens  of  different  States,  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different  States,  and  between  a  State  or 
the  citizens  thereof,  and  foreign  States,  citizens,  or  subjects. 

69.  In  all  cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls, 
and  those  in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make. 

70.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury ;  and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed ;  but  when  not  committed  within  any  State,  the  trial 
shall  be  at  such  place  or  places  as  the  Congress  may  by  law  have  directed. 

SECTION    III. 

71.  Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confession  in  open  court. 
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72.  The  Congress  shall  have  power  to  declare  the  punishment  of  treason 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 

ARTICLE  IV.— SECTION  i. 

73.  Full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State.  And  the  Congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  records  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof. 

SECTION    II. 

74.  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  States. 

75.  A  person  charged  in  any  State  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  State  having  jurisdiction  of  the  crime. 

76.  No  person  held  to  service  or  labor  in  one  State,  under  the  laws  thereof, 
escaping  into  another,  shall  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of 
the  party  to  whom  such  service  or  labor  may  be  due. 

/ 

SECTION    III. 

^  77.  New  States  may  be  admitted  by  the  Congress  into  this  Union ;  but  no 
new  State  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  State  ; 
nor  any  State  be  formed  by  the  junction  of  two  or  more  States,  or  parts  of 
States,  without  the  consent  of  the  Legislature  of  the  States  concerned,  as 
well  as  of  the  Congress. 

78.  The  Congress  shall  have  power  to  dispose  of,  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging  to  the 
United  States  ;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  pre- 
judice any  claims  of  the  United  States,  or  of  any  particular  State. 

SECTION  IV. 

79.  The  United  States  shall  guarantee  to  every  State  in  this  Union,  a  Re- 
publican form  of  government,  and  shall  protect  each  of  them  against  invasion  ; 
and,  on  application  of  the  Legislature  or  of  the  Executive,  (when  the  Legis- 
lature cannot  be  convened,)  against  domestic  violence. 

ARTICLE  V. 

80.  The  Congress,  whenever  two-thirds  of  both  Houses  shall  deem  it  ne- 
cessary, shall  propose  amendments  to  this  Constitution,  or  on  the  application 
of  the  Legislatures  of  two-thirds  of  the  several  States,  shall  call  a  convention 
for  proposing  amendments,  which,  in  either  case,  shall  be  valid  to  all  intents 
and  purposes  as  part  of  this  Constitution,  when  ratified  by  the  Legislatures  of 
three-fourths  of  the  several  States,  or  by  conventions  in  three-fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  maybe  proposed  by  the  Congress : 
Provided,  That  no  amendment  which  may  be  made  prior  to  the  year  1808, 
shall  in  any  manner  affect  the  first  and  fourth  clauses  in  the  ninth  section  of 
the  first  Article ;  and  that  no  State  without  its  consent  shall  be  deprived  of  its 
equal  suffrage  in  the  Senate. 
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ARTICLE  VI. 

81.  All  debts  contracted  and  engagements  entered  into  before  the  adoption 
of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution  as  under  the  Confederation. 

82.  This  Constitution  and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land  ;  and 
the  Judges  in  every  State  shall  be  bound  thereby  :  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding. 

83.  The  Senators  and  Representatives  before  mentioned,  and  the  members 
of  the  several  State  legislatures,  and  all  Executive  and  Judicial  officers,  both 
of  the  United  States  and  of  the  several  States,  shall  be  bound  by  oath  or 
affirmation,  to  support  this  Constitution  ;  but  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office  or  public  trust  under  the  United  States. 

ARTICLE  VII. 

84.  The  ratification  of  the  Conventions  of  nine  States  shall  be  sufficient  for 
the  establishment  of  this  Constitution  between  the  States  so  ratifying  the 
same. 

Done  in  Convention,  by  the  unanimous  consent  of  the  States  present,  the 
seventeenth  day  of  September,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-seven,  and  of  the  Independence  of  the  United  States  of 
America  the  twelfth.  In  witness  whereof  we  have  hereunto  subscribed 
Gur  names. 


AMENDMENTS. 

FIRST  CONGRESS— FIRST  SESSION.— MARCH  4,  1789. 

ARTICLE  I. 

85.  Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof,  or  abridging  the  freedom  of  speech,  or  of 
the  press,  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
Government  %r  a  redress  of  grievances. 

ARTICLE  IL 

86.  A  well  regulated  militia  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

ARTICLE  III. 

87.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house,  without 
the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed 
by  law. 

ARTICLE  IV. 

88.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated  ; 
and  no  warrants  shall  issue  but  upon  probable  cause  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 

ARTICLE  V. 

89.  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in  cases 
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arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service,  in 
time  of  war  or  public  danger  ;  nor  shall  any  person  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb  :  nor  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law  ;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation. 

ARTICLE  VI. 

90.  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him  ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor  ;  and  to  have  the  assistance  of 
counsel  for  his  defence. 

ARTICLE  VII. 

91.  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 

ARTICLE  VIII. 

92.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

93.  The  enumeration  in  the  Constitution  of  certain  rights  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

94.  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to 
the  people. 

THIRD  CONGRESS- SECOND  SESSION.— DEC.  2,  1793. 
ARTICLE  XL 

95.  The  Judicial  power  of  the  United  States  shall  not  be^  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States,  by  citizens  of  another  State,  or  by  citizens  or  subjects  of 
any  foreign  State. 
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When,  in  the  course  of  human  events,  it  becomes  necessary  for  one  people 
to  dissolve  the  political  bands  which  have  connected  them  with  another,  and 
to  assume,  among  the  Powers  of  the  Earth,  the  separate  and  equal  station  to 
which  the  laws  of  Nature  and  of  Nature's  God  entitle  them,  a  decent  respect 
to  the  opinions  of  mankind  requires  that  they  should  declare  the  causes  which 
impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident :  That  all  men  are  created  equal ; 
that  they  are  endowed  by  their  Creator  with  certain  unalienable  rights  ;  that 
among  these  are  life,  liberty  and  the  pursuit  of  happiness.  That  to  secure  these 
rights,  governments  are  instituted  among  men,  deriving  their  just  powers  from 
the  consent  of  the  governed ;  that  whenever  any  form  of  government  becomes 
destructive  of  these  ends,  it  is  the  right  of  the  people  to  alter  or  to  abolish  it,  and 
to  institute  a  new  government,  laying  its  foundation  on  such  principles,  and^or- 
ganizing  its  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
their  safety  and  happiness.  Prudence,  indeed,  will  dictate,  that  governments 
long  established  should  not  be  changed  for  light  and  transient  causes :  and, 
accordingly,  all  experience  hath  shown  that  mankind  are  more  disposed  to  suf- 
fer, while  evils  are  sufferable,  than  to  right  themselves  by  abolishing  the  forms 
to  which  they  are  accustomed.  But  when  a  long  train  of  abuses  and  usurpa- 
tions, pursuing  invariably  the  same  object,  evinces  a  design  to  reduce  them 
under  absolute  despotism,  it  is  their  right,  it  is  their  duty,  to  throw  off  such 
government,  and  to  provide  new  guards  for  their  future  security.  Such  has 
been  the  patient  sufferance  of  these  Colonies ;  and  such  is  now  the  necessity 
which  constrains  them  to  alter  their  former  systems  of  government.  The  his- 
tory of  the  present  King  of  Great  Britain  is  a  history  of  repeated  injuries  and 
usurpations,  all  having  in  direct  object  the  establishment  of  an  absolute  tyranny 
over  these  States.     To  prove  this,  let  facts  be  submitted  to  a  candid  world  : 

He  has  refused  his  assent  to  laws  the  most  wholesome  and  necessary  for  the 
public  good : 

He  has  forbidden  his  governors  to  pass  laws  of  immediate  and  pressing  im- 
portance, unless  suspended  in  their  operation  till  his  assent  should  be  obtained ; 
and  when  so  suspended  he  has  utterly  neglected  to  attend  to  them  : 

He  has  refused  to  pass  other  laws  for  the  accommodation  of  large  districts  of 
people,  unless  those  people  would  relinquish  the  right  of  representation  m  the 
legislature  ;  a  right  inestimable  to  them,  and  formidable  to  tyrants  only  : 
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He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable, 
and  distant  from  the  depository  of  their  public  records,  for  the  sole  purpose  of 
fatiguing  them  into  compliance  with  his  measures  : 

He  has  dissolved  representative  houses  repeatedly,  for  opposing,  with  manly 
firmness,  his  invasions  on  the  rights  of  the  people  : 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause  others  to  be 
elected ;  whereby  the  legislative  powers,  incapable  of  annihilation,  have  re- 
turned to  the  people  at  large  for  their  exercise  ;  the  State  remaining,  in  the 
mean  time,  exposed  to  all  the  dangers  of  invasion  from  without,  and  convul- 
sions within: 

He  has  endeavored  to  prevent  the  population  of  these  States  ;  for  that  pur- 
pose obstructing  the  laws  for  naturalization  of  foreigners  ;  refusing  to  pass 
others  to  encourage  their  migration  hither,  and  raising  the  conditions  of  new 
,  appropriations  of  lands  : 

^      He  has  obstructed  the  administration  of  justice,  by  refusing  his  assent  to 
laws  for  establishing  judiciary  powers  : 

He  has  made  Judges  dependent  on  his  will  alone  for  the  tenure  of  their 
offices,  and  the  amount  and  payment  of  their  salaries  : 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms  of  offi- 
cers, to  harass  our  people,  and  eat  out  their  substance  : 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  without  the  con- 
sent of  our  legislatures : 

He  has  affected  to  render  the  military  independent  of,  and  superior  to,  the 
civil  power : 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to  our 
Constitution,  and  unacknowledged  by^our  laws :  giving  his  assent  to  their  acts 
of  pretended  legislation  : 

For  quartering  large  bodies  of  armed  troops  among  us  : 

For  protecting  them,  by  mock  trial,  from  punishment  for  any  murders  which 
they  should  commit  on  the  inhabitants  of  these  States : 

For  cutting  off  our  trade  with  all  parts  of  the  world  : 

For  imposing  taxes  on  us  without  our  consent : 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury  : 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  system  of  English  laws  in  a  neighboring  Province, 
establishing  therein  an  arbitrary  government,  and  enlarging  its  boundaries,  so 
as  to  render  it  at  once  an  example  and  fit  instrument  for  introducing  the  same 
absolute  rule  into  these  Colonies  : 

For  taking  away  our  charters,  abolishing  our  most  valuble  laws,  and  altering 
fundamentally  the  forms  of  our  government : 

For  suspending  our  own  legislatures,  and  declaring  themselves  invested  with 
power  to  legislate  for  us  in  all  cases  whatsoever  : 

He  has  abdicated  government  here,  by  declaring  us  out  of  his  protection, 
and  waging  war  against  us  : 

He  has  plundered  our  seas,  ravaged  our  coasts,  jjufitt  our  towns,  and  de- 
stroyed the  lives  of  our  people  :  - 

He  is,  at  this  time,  transporting  large  armies  of  foreign  mercenaries  to  com- 
plete the  works  of  death,  desolation  and  tyranny,  already  begun,  with  circum- 
stances of  cruelty  and  perfidy  scarcely  paralleled  in  the  most  barbarous  ages, 
and  totally  unworthy  the  head  of  a  civilized  nation  : 
'.  He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high  seas,  to 
bear  arms  against  their  country  ;  to  become  the  executioners  of  their  friends 
and  brethren,  or  to  fall  themselves  by  their  hands  : 

He  has  excited  domestic  insurrections  amongst  us,  and  has  attempted  to  bring 
on  the  inhabitants  of  our  frontiers  the  merciless  Indian  savages,  whose  known 
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rule  of  wai:fare  is  an  undistinguished  destruction  of  all  ages,  sexes  and  condi- 
tions : 

In  every  stage  of  these  oppressions  we  have  petitioned  for  redress  in  the  most 
humble  terms  ;  our  repeated  petitions  have  been  ansv^^ered  only  by  repeated 
injury.  A  prince  whose  character  is  thus  marked  by  every  act  which  may  de- 
fine a  tyrant,  is  unfit  to  be  the  ruler  of  a  free  people  : 

Nor  have  we  been  wanting  in  attentions  to  our  British  brethren  :  We  have 
warned  them  from  time  to  time  of  attempliB,  by  their  legislature,  to  extend  an 
unwarrantable  jurisdiction  over  us.  We  have  reminded  them  of  the  circum- 
stances of  our  emigration  and  settlement  here.  We  have  appealed  to  their 
native  justice  and  magnanimity,  and  we  have  conjured  them,  by  the  ties  of  our 
common  kindred,  to  disavow  these  usurpations,  which  would  inevitably  inter- 
rupt our  connections  and  correspondence.  They,  too,  have  been  deaf  to  the 
voice  of  justice  and  consanguinity.  We  must,  therefore,  acquiesce  in  the  ne- 
cessity which  denounces  our  separation,  and  hold  them,  as  we  hold  the  rest  of 
mankind,  enemies  in  war  ;  in  peace,  friends. 

We,  therefore,  the  Representatives  of  the  United  States  of  America,  in 
General  Congress  assembled,  appealing  to  the  Supreme  Judge  of  the  world  for 
the  rectitude  of  our  intentions,  do,  in  the  name,  and  by  the  authority  of  the 
good  people  of  these  Colonies,  solemnly  publish  and  declare — that  these  United 
Colonies  are,  and  of  right  ought  to  be,  Free  and  Independent  States;  that  they 
are  absolved  from  all  allegiance  to  the  British  Crown,  and  that  all-  political 
connection  between  them  and  the  State  of  Great  Britain  is,  and  ought  to  be, 
totally  dissolved ;  and  that  as  free  and  independent  States,  they  have  full 
power  to  levy  war,  conclude  peace,  contract  alliances,  establish  commerce,  and 
to  do  all  other  acts  and  things  which  Independent  States  may  of  right  do.  And 
for  the  support  of  this  Declaration,  with  a  firm  reliance  on  the  protection  of 
Divine  Providence,  we  mutually  pledge  to  each  other  our  lives,  our  fortunes 
and  our  sacred  honor. 
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ARTICLES  OP  CONEEDEEATIOI, 

And  perpetual  Union,  between  the  States  of  New-Hampshire, 
Massachusetts  Bay,  Rhode  Island,  and  Providence  Planta- 
tions, Connecticut,  New  York,  New  Jersey,  Penn- 
sylvania, Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina, 
and  Georgia, 

IN  CONGRESS,  JULY  8TH,  1778. 


ARTICLE  I. 
The  style  of  this  Confederacy  shall  be  "  The  United  States  of  America." 

ARTICLE  II. 
Each  State  retains  its  sovereignty,  freedom  and  independence,  and  every 
power,  jurisdiction  and  right  which  is  not  b^  this  Confederation  expressly  dele- 
gated to  the  United  States  in  Congress  assembled. 

ARTICLE  III. 
The  said  States  hereby,  severally,  enter  into  a  firm  league  of  friendship  with 
each  other,  for  their  common  defence,  the  security  of  their  liberties,  and  their 
mutual  and  general  welfare  ;  binding  themselves  to  assist  each  other,  against 
all  force  offered  to,  or  attacks  made  upon  them,  or  any  of  them  on  account  of 
religion,  sovereignty,  trade,  or  any  other  pretence  whatever. 

ARTICLE  IV. 
The  better  to  secure  and  perpetuate  mutual  friendship  and  intercourse  among 
the  people  of  the  different  States  in  this  Union,  the  free  inhabitants  of  each  of 
these  States,  paupers,  vagabonds  and  fugitives  from  justice  excepted,  shall  be 
entitled  to  all  privileges  and  immunities  of  free  citizens,  in  the  several  States ; 
and  the  jteople  of  each  State  shall  have  free  ingress  and  egress,  to  and  from  any 
other  State  ;  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commercej 
subject  to  the  same  duties,  impositions  and  restrictions,  as  the  inhabitants 
thereof,  respectively  ;  provided,  that  such  restrictions  shall  not  extend  so  far  as 
to  prevent  the  removal  of  property  imported  into  any  State,  to  any  other  State 
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of  which  the  owner  is  an  inhabitant ;  provided,  also,  that  no  impositions,  duties 
or  restrictions,  shall  be  laid  by  any  State,  on  the  property  of  the  United  States, 
or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other  high  mis- 
demeanor, in  any  State,  shall  flee  from  justice,  and  be  found  in  any  of  the 
United  States,  he  shall,  upon  the  demand  of  the  Governor,  or  executive  power, 
of  the  State  from  which  he  fled,  be  delivered  up  and  removed  to  the  State  hay- 
ing jurisdiction  of  his  offence.  « 

Full  faith  and  credit  shall  be  given  in  each  of  these  States,  to  the  records, 
acts  and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other 
State. 

ARTICLE  V. 

For  the  more  convenient  management  of  the  general  interests  of  the  United 
States,  delegates  shall  be  annually  appointed  in  such  manner  as  the  legislature 
of  each  State  shall  direct,  to  meet  in  Congress  on  the  first  Monday  in  Novem- 
ber, in  every  year,  with  a  power  reserved  to  each  State  to  recall  its  delegates, 
or  any  of  them,  at  any  time  within  the  year,  and  to  send  others  in  their  stead 
for  the  remainder  of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  more  than 
seven  members,  and  no  person  shall  be  capable  of  being  a  delegate  for  more 
than  three  years,  in  any  term  of  six  years ;  nor  shall  any  person,  being  a  dele- 
gate, be  capable  of  holding  any  office  under  the  United  States,  for  which  he,  or 
any  other  for  his  benefit,  receives  any  salary,  fees  or  emoluments,  of  any  kind. 

Each  State  shall  maintain  its  own  delegates,  in  a  meeting  of  the  States,  and 
while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assembled,  each 
State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  questioned  or  im- 
peached in  any  court  or  place,  out  of  Congress,  and  the  members  of  Con- 
gress shall  be  protected  in  their  persons,  from  arrests  and  imprisonments,  during 
the  time  of  their  going  to  and  from,  and  attendance  on  Congress,  except  for 
treason,  felony,  or  breach  of  the  peace. 

ARTICLE  VI. 

No  State,  without  the  consent  of  the  United  States,  in  Congress  assembled, 
shall  send  any  embassy  to,  or  receive  any  embassy  from,  or  enter  into  any 
conference,  agreement,  alliance  or  treaty,  with  any  king,  prince,  or  State  ;  nor 
shall  any  person  holding  any  office  of  profit  or  trust  under  the  United  States, 
or  any  of  them,  accept  of  any  present,  emolument,  office,  or  title  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  State  ;  nor  shall  the  United  States, 
in  Congress  assembled,  or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation,  or  alliance 
whatever  between  them,  without  the  consent  of  the  United  States,  in  Congress 
assembled,  specifying  accurately  the  purposes  for  which  the  same  is  to  be 
entered  into,  and  how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties,  which  may  interfere  with  any 
stipulations  in  treaties,  entered  into  by  the  United  States,  in  Congress  assem- 
bled, with  any  king,  prince,  or  State,  in  pursuance  of  any  treaties  already  pro- 
posed by  Congress,  to  the  courts  of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up,  in  time  of  peace,  by  any  State,  except 
such  number  only  as  shall  be  deemed  necessary  by  the  United  States,  in  Con- 
gress assembled,  for  the  defence  of  such  State  or  its  trade ;  nor  shall  any 
body  of  forces  be  kept  up  by  any  State  in  time  of  peace,  except  such  number 


746  /      ARTICLES    OF    CONFEDERATION. 

/ 

only  as  in  the  judgment  of  the  United  States,  in  Congress  assembled,  shall  be 
deemed  requisite  to  garrison  the  forts  necessary  for  the  defence  of  such  State ; 
but  every  State  shall  always  keep  up  a  well-regulated  and  disciplined  militia, 
sufficiently  armed  and  accoutred,  and  shall  provide  and  constantly  have  ready 
for  use,  in  public  stores,  a  due  number  of  field-pieces  and  tents,  and  a  proper 
quantity  of  arms,  ammunition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United  States, 
in  Congress  assembled,  unless  such  State  be  actually  invaded  by  enemies,  or 
shall  have  received  certain  advice  of  a  resolution  being  formed  by  some  nation 
of  Indians  to  invade  such  State,  and  the  dansjer  is  so  imminent  as  not  to  admit 
of  a  delay  till  the  United  States,  in  Congress  assembled,  can  be  consulted  ; 
nor  shall  any  State  grant  commissions  to  ships,  or  vessels  of  war,  nor  letters  of 
marque  or  reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States, 
in  Congress  assembled,  and  then  only  against  the  Kingdom  or  State,  and  the 
subjects  thereof,  against  which  war  has  been  so  declared,  and  under  such  regu- 
lations as  shall  be  established  by  the  United  States,  in  Congress  assembled, 
unless  such  State  be  infested  by  pirates,  in  which  case  vessels  of  war  may  be 
fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger  shall  continue, 
or  until  the  United  States,  in  Congress  assembled,  shall  determine  otherwise. 

ARTICLE  VII. 
When  land  forces  are  raised  by  any  State  for  the  common  defence,  all 
officers  of  or  under  the  rank  of  Colonel,  shall  be  appointed  by  the  Legislature 
of  each  State,  respectively,  by  whom  such  forces  shall  be  raised,  or  in  such 
manner  as  such  State  shall  direct ;  and  all  vacancies  shall  be  filled  up  by  the 
State  which  first  made  the  appointment. 

ARTICLE  VIII. 
All  charges  of  war,  and  all  other  expenses  that  shall  be  incurred,  for  the 
common  defence  or  general  welfare,  and  allowed  by  the  United  States,  in 
Congress  assembled,  shall  be  defrayed  out  of  the  common  treasury,  which 
shall  be  supplied  by  the  several  States,  in  proportion  to  the  value  of  all  land 
within  each  State,  granted  to  or  surveyed  for  any  person,  as  such  land  and 
the  buildings  and  improvements  thereon  shall  be  estimated,  according  to  such 
mode  as  the  United  States,  in  Congress  assembled,  shall  from  time  to  time 
direct  and  appoint.  The  taxes  for  paying  that  proportion  shall  be  laid  and 
levied  by  the  authority  and  direction  of  the  Legislature  of  the  several  States, 
within  the  time  agreed  upon  by  the  United  States,  in  Congress  assembled. 

ARTICLE  IX. 

The  United  States,  in  Congress  assembled,  shall  have  the  sole  and  exclu- 
sive right  and  power  of  determining  on  peace  and  war,  except  in  the  cases 
mentioned  in  the  sixth  article  ;  of  sending  and  receiving  ambassadors  ;  enter- 
ing into  treaties  and  alliances,  provided  that  no  treaty  of  commerce  shall  be 
made,  whereby  the  legislative  power  of  the  respective  States  shall  be  restrained 
from  imposing  such  imposts  and  duties  on  foreigners,  as  their  own  people  are 
subjected  to,  or  from  prohibiting  the  exportation  or  importation  of  any  species  of 
goods  or  commodities  whatsoever  ;  of  establishing  rules  for  deciding  in  all  cases, 
what  captures  on  land  or  water  shall  be  legal,  and  in  what  manner  prizes 
taken  by  land  or  naval  forces,  in  the  service  of  the  United  States,  shall  be 
divided  or  appropriated ;  or  granting  letters  of  marque  and  reprisal,  in  time 
of  peace  ;  appointing  Courts  for  the  trial  of  piracies  and  felonies  committed  on 
the  high  seas,  and  establishing  Courts  for  receiving  and  determining,  finally, 
appeals  in  all  cases  of  captures ;  provided  that  no  member  of  Congress  shall  be 
appointed  a  Judge  of  any  of  the  said  Courts. 
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The  United  States,  in  Congress  assembled,  shall  also  be  the  last  resort,  on 
appeal,  in  all  disputes  and  differences  now  subsisting,  or  that  hereafter  may 
arise,  between  two  or  more  States,  concerning  boundary,  jurisdiction,  or  any 
other  cause  whatever  ;  which  authority  shall  always  be  exercised  in  the  manner 
following :  Whenever  the  legislative,  or  executive  authority,  or  lawful  agent  of 
any  State,  in  controversy  with  another,  shall  present  a  petition  to  Congress, 
stating  the  matter  in  question,  and  praying  for  a  hearing,  notice  thereof 
shall  be  given  by  order  of  Congress  to  the  legislative  or  executive  authority 
of  the  other  State  in  controversy,  and  a  day  assigned  for  the  appearance  of 
the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  appoint,  by 
joint  consent,  commissioners  or  judges  to  constitute  a  court  for  hearing  and 
determining  the  matter  in  question  ;  but  if  they  cannot  agree.  Congress  shall 
name  three  persons  out  of  each  of  the  United  States,  and  from  the  list  of 
such  persons,  each  party  shall  alternately  strike  out  one,  the  petitioners  begin- 
ning, until  the  number  shall  be  reduced  to  thirteen ;  and  from  that  number, 
not  less  than  seven  nor  more  than  nine  names,  as  Congress  shall  direct,  shall, 
in  the  presence  of  Congress,  be  drawn  out  by  lot ;  and  the  persons  whose 
names  shall  be  so  drawn,  or  any  five  of  them,  shall  be  commissioners  or 
judges,  to  hear  and  finally  determine  the  controversy  ;  so  always  as  a  major 
part  of  the  judges,  who  shall  hear  the  cause,  shall  agree  in  the  determination: 
and  if  either  party  shall  neglect  to  attend  at  the  day  appointed,  without  show- 
ing reasons  which  Congress  shall  judge  sufficient,  or  being  present,  shall  refuse 
to  strike,  the  Congress  shall  proceed  to  nominate  three  persons  out  of  each 
State,  and  the  secretary  of  Congress  shall  strike  in  behalf  of  such  party  absent 
or  refusing  ;  and  the  judgment  and  sentence  of  the  court  to  be  appointed  in 
the  manner  before  prescribed,  shall  be  final  and  conclusive ;  and  if  any  of 
the  parties  shall  refuse  to  submit  to  the  authority  of  such  court,  or  to  ap- 
pear and  defend  their  claim  or  cause,  the  court  shall  nevertheless  proceed  to 
pronounce  sentence,  or  judgment,  which  shall  in  like  manner  be  final  and  de- 
cisive ;  the  judgment  or  sentence  and  other  proceedings  being,  in  either 
case,  transmitted  to  Congress,  and  lodged  among  the  acts  of  Congress,  for  the 
security  of  the  parties  concerned.  Provided^  that  every  commissioner,  before 
he  sits  in  judgment,  shall  take  an  oath,  to  be  administered  by  one  of  the 
judges  of  the  Supreme  or  Superior  Court  of  the  State,  where  the  cause  shall 
be  tried,  "  well  and  truly  to  hear  and  determine  the  matter  in  question,  ac- 
cording to  the  best  of  his  judgment,  without  favor,  affection,  or  hope  of  re- 
ward." Provided  also^  that  no  State  shall  be  deprived  of  territory,  for  the 
benefit  of  the  United  States. 

All  controversies,  concerning  the  private  right  of  soil,  claimed  under  dif- 
ferent grants  of  two  or  more  States,  whose  jurisdictions  as  they  may  respect 
such  lands,  and  the  States  which  passed  such  grants,  are  adjusted,  the  said 
grants,  or  either  of  them,  being  at  the  same  time  claimed  to  have  originated 
antecedent  to  such  settlement  of  jurisdiction,  shall,  on  the  petition  of  either 
party,  to  the  Congress  of  the  United  States,  be  finally  determined,  as  near  as 
may  be,  in  the  same  manner  as  is  before  prescribed  for  deciding  disputes 
respecting  territorial  jurisdiction  between  different  States. 

The  United  States,  in  Congress  assembled,  shall,  also,  have  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy  and  value  of  coin,  struck  by 
their  own  authority,  or  by  that  of  the  respective  States  ;  fixing  the  standard 
of  weights  and  measures,  throughout  the  United  States  ;  regulating  the  trade, 
and  managing  all  affairs  with  the  Indians,  not  members  of  any  of  the  States ; 
provided  that  the  legislative  right  of  any  State,  within  its  own  limits,  be  not 
infringed  or  violated ;  establishing  and  regulating  post-offices  from  one  State 
to  another,  throughout  all  the  United  States,  and  exacting  such  postage  on 
the  papers  passing  through  the  same,  as  may  be  requisite  to  defray  the  ex- 
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penses  of  the  said  offices ;  appointing  all  officers  of  the  land  forces,  in  the 
service  of  the  United  States,  excepting  regimental  officers  ;  appointing  all  the 
officers  of  the  naval  forces,  and  commissioning  all  officers  w^hatever,  in  the  ser- 
vice of  the  United  States;  making:  rules  for  the  government  and  regulation 
of  the  said  land  and  naval  forces,  and  directing  their  operations. 

The  United  States,  in  Congress  assembled,  shall  have  authority  to  appoint 
a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denominated  a  Committee 
of  the  States,  and  to  consist  of  one  delegate  from  each  State  ;  and  to  appoint 
such  other  committees  and  civil  officers  as  may  be  necessary  for  managing  the 
general  affairs  of  the  United  States,  under  their  direction  ;  to  appoint  one  of 
their  number  to  preside,  provided  that  no  person  be  allowed  to  serve  in  the 
office  of  president  more  than  one  year,  in  any  term  of  three  years  ;  to  ascertain 
the  necessary  sums  of  money  to  be  raised  for  the  service  of  the  United  States  ; 
and  to  appropriate  and  apply  the  same,  for  defraying  the  public  expenses  ;  to 
borrow  money  or  emit  bills  on  the  credit  of  the  United  States,  transmitting 
6very  half  year,  to  the  respective  States,  an  account  of  the  sums  of  money 
so  borrowed  or  emitted ;  to  build  and  equip  a  navy  ;  to  agree  upon  the  num- 
ber of  the  land  forces,  and  to  make  requisitions  from  each  State  for  its  quota, 
in  proportion  to  the  number  of  white  inhabitants  in  such  State,  which  requisi- 
tion shall  be  binding,  and  thereupon  the  Legislature  of  each  State  shall  ap- 
point the  regimental  officers,  raise  the  men,  and  clothe,  arm,  and  equip  them, 
in  a  soldier-like  manner,  at  the  expense  of  the  United  States ;  and  the  officers 
and  men  so  clothed,  armed  and  equipped,  shall  march  to  the  place  ap- 
pointed, and  within  the  time  agreed  on  by  the  United  States,  in  Congress  as- 
sembled: but  if  the  United  States,  in  Congress  assembled,  shall,  on  consider- 
ation of  circumstances,  judge  proper  that  any  State  should  not  raise  men,  or 
should  raise  a  smaller  number  than  its  quota,  and  that  any  other  State  should 
raise  a  greater  number  of  men  than  the>quota  thereof,  such  extra  number  shall 
be  raised,  officered,  clothed,  armed,  and  equipped,  in  the  same  manner  as  the 
quota  of  such  State,  unless  the  Legislature  of  such  State  shall  judge  that  such 
extra  number  cannot  be  safely  spared  out  of  the  same,  in  which  case  they 
shall  raise,  officer,  clothe,  arm  and  equip,  as  many  of  such  extra  number  as 
they  judge  can  be  safely  spared.  And  the  officers  and  men  so  clothed,  arm- 
ed, and  equipped,  shall  march  to  the  place  appointed,  and  within  the  time 
agreed  on  by  the  United  States,  in  Congress  assembled. 

The  United  States,  in  Congress  assembled,  shall  never  engage  in  a  war, 
nor  grant  letters  of  marque  and  reprisal  in  time  of  peace  ;  nor  enter  into  any 
treaties  or  alliances ;  nor  coin  money ;  nor  regulate  the  value  thereof ;  nor 
ascertain  the  sums  and  expenses  necessary  for  the  defence  and  welfare  of 
the  United  States,  or  any  of  them  ;  nor  emit  bills  ;  nor  borrow  money  on 
the  credit  of  the  United  States ;  nor  appropriate  money ;  nor  agree  upon  the 
number  of  vessels  of  war  to  be  built  or  purchased  ;  nor  the  number  of 
land  or  sea  forces  to  be  raised ;  nor  appoint  a  commander-in-chief  of  the 
army  and  navy,  unless  nine  States  shall  assent  to  the  same  :  nor  shall  a  ques- 
tion on  any  other  point,  except  for  adjourning  from  day  to  day,  be  deter- 
mined, unless  by  the  votes  of  a  majority  of  the  United  States,  in  Congress 
assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to  any  time 
within  the  year,  and  to  any  place  within  the  United  States,  so  that  no  period 
of  adjournment  be  for  a  longer  duration  than  the  space  of  six  months  ;  and 
shall  publish  the  journal  of  their  proceedings,  monthly  except  such  parts 
thereof,  relating  to  treaties,  alliances  or  military  operations,  as  in  their  judg- 
ment require  secrecy;  and  the  yeas  and  nays  of  the  delegates  of  each  State, 
on  any  question,  shall  be  entered  on  the  journal,  when  it  is  desired  by  any  dele- 
gate ;  and  the  delegates  of  a  State,  or  any  of  them,  at  his  or  their  request, 
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shall  be  furnished  with  a  transcript  of  the  said  journal,  except  such  parts  as 
are  above  excepted,  to  lay  before  the  Legislatures  of  the  several  States. 

ARTICLE  X. 

The  committee  of  the  States,  or  any  nine  of  them,  shall  be  authorised  to 
execute,  in  the  recess  of  Congress,  such  of  the  powers  of  Congress  as  the 
United  States,  in  Congress  assembled,  by  the  consent  of  nine  States  shall 
from  time  to  time  think  expedient  to  vest  them  with  ;  provided  that  no  pow- 
er be  delegated  to  the  said  committee,  for  the  exercise  of  which,  by  the 
Articles  of  Confederation,  the  voice  of  nine  States,  in  the  Congress  of  the 
United  States  assembled,  is  requisite. 

ARTICLE  XL 

Canada  acceding  to  this  Confederation,  and  joining  in  the  measures  of  the 
United  States,  shall  be  admitted  into  and  entitled  to  all  the  advantages  of  this 
Union  ;  but  no  other  Colony  shall  be  admitted  into  the  same,  unless  such  ad- 
mission be  agreed  to  by  nine  States. 

ARTICLE  XII. 

All  bills  of  credit  emitted,  moneys  borrowed  and  debts  contracted  by  or 
under  the  authority  of  Congress,  before  the  assembling  of  the  United  States, 
in  pursuance  of  the  present  Confederation,  shall  be  deemed  and  considered  as 
a  charge  against  the  United  States,  for  payment  and  satisfaction  whereof,  the 
said  United  States  and  the  public  faith,  are  hereby  solemnly  pledged. 

ARTICLE    XIII. 

Every  State  shall  abide  by  the  determination  of  the  United  States,  in  Con- 
gress assembled,  on  all  questions  which  by  this  Confederation,  are  submitted 
to  them.  And  the  Articles  of  this  Confederation  shall  be  inviolably  observed 
by  every  Stale,  and  the  Union  shall  be  perpetual ;  nor  shall  any  alteration  at 
any  time  hereafter  be  made  in  any  of  them,  unless  such  alteration  be  agreed 
to  in  a  Congress  of  the  United  States,  and  be  afterwards  confirmed  by  the 
Legislatures  of  every  State. 

And  whereas^  it  hath  pleased  the  great  Governor  of  the  World,  to  incline 
the  hearts  of  the  Legislatures  we  respectively  represent  in  Congress,  to  ap- 
prove of,  and  to  authorise  us  to  ratify  the  said  Articles  of  Confederation  and 
Perpetual  Union,  Know  ye,  that  we,  the  undersigned  delegates,  by  virtue  of 
the  power  and  authority  to  us  given  for  that  purpose,  do,  by  these  presents,  in 
the  name  and  in  behalf  of  our  respective  constituents,  fully  and  entirely 
ratify  and  confirm  each  and  every  of  the  said  Articles  of  Confederation  and 
Perpetual  Union ;  and  all  and  singular  the  matters  and  things  therein  con- 
tained. And  we  do  further  solemnly  plight  and  engage  the  faith  of  our  re- 
spective constituents,  that  they  shall  abide  by  the  determinations  of  the 
United  States,  in  Congress  assembled,  on  all  questions  which  by  the  said 
Confederation  are  submitted  to  them ;  and  that  the  Articles  thereof  shall  be 
inviolably  observed  by  the  States  we  respectively  represent,  and  that  the 
Union  shall  be  perpetual.  In  witness  whereof ^  we  have  hereunto  set  our 
hands  in  Congress.  -    /^ 

Done  at  Philadelphia,  in  the  State  of  Pennsylvania,  the  9th  day  of  July,  in 

the  year  of  our  Lord,  1778,  and  in  the  third  year  of  the  Independence  of 

America. 

[The  aforesaid  Articles  of  Confederation  were  finally  ratified  on  the  first  day 
of  March,  1781  ;  the  State  of  Maryland  having,  by  its  members  in  Con- 
gress, on  that  day,  acceded  thereto,  and  completed  the  same.] 
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To  THE  People  of  the  United  States: 

Fnends  and  fellow-citizens  : — The  period  for  a  new  election  of  a  citizen^  to 
administer  the  executive  government  of  the  United  States,  being  not  far  dis- 
tant, and  the  time  actually  arrived  when  your  thoughts  must  be  employed  in 
designating  the  person  v^ho  is  to  be  clothed  w^ith  that  important  trust,  it  appears 
to  me  proper,  especially  as  it  may  conduce  to  a  more  distinct  expression  of  the 
public  voice,  that  I  should  now  apprise  you  of  the  resolution  I  have  formed, 
to  decline  being  considered  among  the  number  of  those  out  of  whom  a  choice 
is  to  be  made. 

I  beg  you,  at  the  same  time,  to  do  me  the  justice  to  be  assured,  that  this 
resolution  has  not  been  taken  without  a  strict  regard  to  all  the  considerations 
appertainino;  to  the  relation,  which  binds  a  dutiful  citizen  to  his  country ;  and 
that,  in  withdrawing  the  tender  of  service  which  silence  in  my  situation  might 
imply,  I  am  influenced  by  no  diminution  of  zeal  for  your  future  interest,  no 
deficiency  of  grateful  respect  for  your  past  kindness ;  but  am  supported  by  a 
full  conviction  that  the  step  is  compatible  with  both. 

The  acceptance  of,  and  continuance  hitherto  in,  the  office  to  which  your 
suffrages  have  twice  called  me,  have  been  a  uniform  sacrifice  of  inclination  to 
the  opinion  of  duty,  and  to  a  deference  for  what  appeared  to  be  your  desire. 
I  constantly  hoped  that  it  would  have  been  much  earlier  in  my  power,  consist- 
ently with  motives  which  I  was  not  at  liberty  to  disregard,  to  return  to  that 
retirement  from  which  I  had  been  reluctantly  drawn.  The  strength  of  my 
inclination  to  do  this,  previous  to  the  last  election,  had  even  led  to  the  prepa- 
ration of  an  address  to  declare  it  to  you ;  but  mature  reflection  on  the  then 
perplexed  and  critical  posture  of  our  affairs  with  foreign  nations,  and  the 
unanimous  advice  of  persons  entitled  to  my  confidence,  impelled  me  to  abandon 
the  idea. 

I  rejoice  that  the  state  of  your  concerns,  external  as  well  as  internal,  no 
longer  renders  the  pursuit  of  inclination  incompatible  with  the  sentiment  of 
duty  or  propriety ;  and  am  persuaded,  whatever  partiality  may  be  retained  for 
my  services,  that,  in  the  present  circumstances  of  our  country,  you  will  not 
disapprove  my  determination  to  retire. 

The  impressions  with  which  I  first  undertook  the  arduous  trust,  were  ex- 
plained on  the  proper  occasion.  In  the  discharo;e  of  this  trust,  I  will  only  say 
that  I  have,  with  good  intentions,  contributed  towards  the  organization  and 
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administration  of  the  government,  the  best  exertions  of  which  a  very  fallible 
judgment  was  capable.  Not  unconscious,  in  the  outset,  of  the  inferiority  of 
my  qualifications,  experience  in  my  own  eyes,  perhaps  still  more  in  the  eyes 
of  others,  has  strengthened  the  motives  to  diffidence  of  myself;  and  every 
day  the  increasing  weight  of  years  admonishes  me  more  and  more  that  the 
shade  of  retirement  is  as  necessary  to  me  as  it  will  be  welcome.  Satisfied 
that,  if  any  circumstances  have  given  peculiar  value  to  my  services,  they  were 
temporary,  I  have  the  consolation  to  believe  that,  while  choice  and  prudence 
invite  me  to  quit  the  political  scene,  patriotism  does  not  forbid  it. 

In  looking  forward  to  the  moment  which  is  intended  to  terminate  the  career 
of  my  public  life,  my  feelings  do  not  permit  me  to  suspend  the  deep  acknow- 
ledgment of  that  debt  of  gratitude  which  I  owe  to  my  beloved  country  for  the 
many  honors  it  has  conferred  upon  me,  still  more  for  the  steadfast  confidence 
with  which  it  has  supported  me,  and  for  the  opportunities  I  have  thence  en- 
joyed of  manifesting  my  inviolable  attachment,  by  services  faithful  and  perse- 
vering, though  in  usefulness  unequal  to  my  zeal.  If  benefits  have  resulted  to 
our  country  from  these  services,  let  it  always  be  remembered  to  your  praise, 
and  as  an  instructive  example  in  our  annals,  that  under  circumstances  in  which 
the  passions,  agitated  in  every  direction,  were  liable  to  mislead,  amidst  appear- 
ances sometimes  dubious,  vicissitudes  of  fortune  often  discouraging,  in  situa- 
tions in  which  not  unfrequently  want  of  success  has  countenanced  the  spirit  of 
criticism,  the  constancy  of  your  support  was  the  essential  prop  of  the  efforts, 
and  a  guarantee  of  the  plans  by  which  they  were  effected.  Profoundly  pene- 
trated with  this  idea,  I  shall  carry  it  with  me  to  my  grave,  as  a  strong  incite- 
ment to  unceasing  vows  that  Heaven  may  continue  to  you  the  choicest  tokens 
of  its  beneficence  ;  that  your  union  and  brotherly  affection  may  be  perpetual ; 
that  the  free  constitution,  which  is  the  work  of  your  hands,  may  be  sacredly 
maintained ;  that  its  administration  in  every  department  may  be  stamped  with 
wisdom  and  virtue ;  that,  in  fine,  the  happiness  of  the  people  of  these  States, 
under  the  auspices  of  liberty,  may  be  made  complete,  by  so  careful  a  preser- 
vation and  so  prudent  a  use  of  this  blessing,  as  will  acquire  to  them  the  glory 
of  recommending  it  to  the  applause,  the  affection  and  adoption  of  every  nation 
which  is  yet  a  stranger  to  it. 

Here,  perhaps,  I  ought  to  stop.  But  a  solicitude  for  j^our  welfare,  which 
cannot  end  but  with  my  life,  and  the  apprehension  of  danger,  natural  to  that 
solicitude,  urge  me,  on  an  occasion  like  the  present,  to  offer  to  your  solemn 
contemplation,  and  to  recommend  to  your  frequent  review,  some  sentiments, 
which  are  the  result  of  much  reflection,  of  no  inconsiderable  observation,  and 
which  appear  to  me  all-important  to  the  permanency  of  your  felicity  as  a  people. 
These  will  be  offered  to  you  with  the  more  freedom,  as  you  can  only  see  in 
them  the  disinterested  warnings  of  a  parting  friend,  who  can  possibly  have  no 
personal  motive  to  bias  his  counsel.  Nor  can  I  forget,  as  an  encouragement 
to  it,  your  indulgent  reception  of  my  sentiments  on  a  former  and  not  dissimilar 
occasion. 

Interwoven  as  is  the  love  of  liberty  with  every  ligament  of  your  hearts,  no 
recommendation  of  mine  is  necessary  to  fortify  or  confirm  the  attachment. 

The  unity  of  government,  which  constitutes  you  one  people,  is  also  now 
dear  to  you.  It  is  justly  so  ;  for  it  is  a  main  pillar  in  the  edifice  of  your  real 
independence  ;  the  support  of  your  tranquillity  at  home,  your  peace  abroad — 
of  your  safety — of  your  prosperity — of  that  very  liberty  which  you  so  highly 
prize.  But  as  it  is  easy  to  foresee  that,  from  different  causes  and  from  different 
quarters,  much  pains  will  be  taken,  many  artifices  employed,  to  weaken  in 
your  minds  the  conviction  of  this  truth — as  this  is  the  point  in  your  political 
fortress  against  which  the  batteries  of  internal  and  external  enemies  will  be 
most  constantly  and  actively  (though  often  covertly  and  insidiously)  directed, 
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it  is  of  infinite  rnbment  that  you  should  properly  estimate  the  immense  value 
of  your  national  Union  to  your  collective  and  individual  happiness ;  that  you 
should  cherish  a  cordial,  habitual  and  immovable  attachment  to  it ;  accustom- 
ing yourselves  to  think  and  speak  of  it  as  of  the  Palladium  of  your  political 
safety  and  prosperity ;  watching  for  its  preservation  with  jealous  anxiety ; 
discountenancing  whatever  may  suggest  even  a  suspicion  that  it  can  in  any 
event  be  abandoned ;  and  indignantly  frowning  upon  the  first  dawning  of  every 
attempt  to  alienate  any  portion  of  our  country  from  the  rest,  or  to  enfeeble  the 
sacred  ties  which  now  link  together  the  various  parts. 

cFor  this  you  have  every  inducement  of  sympathy  and  interest.  Citizens, 
by  birth  or  choice,  of  a  common  country,  that  country  has  a  right  tp  concen- 
trate your  affections.  The  name  of  American,  which  belongs  to  you,  in  your 
national  capacity,  must  always  exalt  the  just  pride  of  patriotism,  more  than 
any  appellation  derived  from  local  discrimi'nations.  With  slight  shades  of 
difference,  you  have  the  same  religion,  manners,  habits,  and  political  princi- 
ples. You  have  in  a  common  cause  fought  and  triumphed  together ;  the  in- 
dependence and  liberty  you  possess  are  the  work  of  joint  counsels  and  joint 
efforts,  of  common  dangers,  sufferings,  and  successes. 

But  these  considerations,  however  powerfully  they  address  themselves  to 
your  sensibility,  are  greatly  out-weighed  by  those  which  apply  more  imme- 
diately to  your  interest.  Here  every  portion  of  our  country  finds  the  most 
commanding  motives  for  carefully  guarding  and-  preserving  the  union  of  the 
whole. 

The  northy  in  an  unrestrained  intercourse  with  the  south,  protected  by  the 
equal  laws  of  a  common  government,  finds,  in  the  productions  of  the  latter, 
great  additional  resources  of  maritime  and  commercial  enterprise,  and  pre- 
cious materials  of  manufacturing  industry.  The  south,  in  the  same  inter- 
course, benefiting  by  the  agency  of  the  north,  sees  its  agriculture  grow  and  its 
commerce  expand.  Turning  partly  into  its  own  channels  the  seamen  of  the 
north,  it  finds  its  particular  navigation  invigorated ;  and,  while  it  contributes 
in  different  ways,  to  nourish  and  increase  the  general  mass  of  the  national 
navigation,  it  looks  forward  to  the  protection  of  a  maritime  strength,  to  which 
itself  is  unequally  adapted.  The  east,  in  a  like  intercourse  with  the  west,  already 
finds,  and  in  the  progressive  improvement  of  interior  communications  by  land 
and  water,  will  more  and  more  find,  a  valuable  vent  for  the  commodities 
which  it  brings  from  abroad,  or  manufactures  at  home.  The  west  derives  from 
the  east  supplies  requisite  to  its  growth  and  comfort,  and,  what  is  perhaps  of 
still  greater  consequence,  it  must  of  necessity  owe  the  secure  enjoyment  of  in- 
dispensable outlets  for  its  own  productions  to  the  weight,  influence,  and  the 
future  maritime  strength  of  the  Atlantic  side  of  the  Union,  directed  by  an  in- 
dissoluble community  of  interest  as  one  nation.  Any  other  tenure  by  which 
the  v/est  can  hold  this  essential  advantage,  whether  derived  from  its  own 
separate  strength,  or  from  an  apostate  and  unnatural  connection  with  any 
foreign  power,  must  be  intrinsically  precarious. 

While,  then,  every  part  of  our  country  thus  feels  an  immediate  and  parti- 
cular interest  in  Union,  all  the  parts  combined  cannot  fail  to  find  in  the  united 
mass  of  means  and  efforts  greater  strength,  greater  resource,  proportionably 
greater  security  from  external  danger,  a  less  frequent  interruption  of  their 
peace  by  foreign  nations  ;  and,  what  is  of  inestimable  value,  they  must  derive 
from  union  an  exemption  from  those  broils  and  wars  between  themselves,  and 
which  so  frequently  afilict  neighboring  countries  not  tied  together  by  the  same 
governments,  which  their  own  rivalships  alone  would  be  sufficient  to  produce, 
but  which  opposite  foreign  alliances,  attachments,  and  intrigues  would  stimu- 
late and  embitter.  Hence,  likewise,  they  will  avoid  the  necessity  of  those 
overgrown  military  establishments,  which,  under  any  form  of  government,  are 
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inauspicious  to  liberty,  and  which  are  to  be  regarded  as  particularly  hostile  to 
Republican  liberty.  In  this  sense  it  is,  that  your  union  ought  to  be  considered 
as  a  main  proof  of  your  liberty,  and  that  the  love  of  the  one  ought  to  endear 
to  you  the  preservation  of  the  other. 

These  considerations  speak  a  persuasive  language  to  every  reflecting  and 
virtuous  mind,  and  exhibit  the  continuance  of  the  Union  as  a  primary  object 
of  patriotic  desire.  Is  there  a  doubt,  whether  a  common  government  can  em- 
brace so  large  a  sphere  .''  Let  experience  solve  it.  To  listen  to  mere  specu- 
lation in  such  a  case  were  criminal.  We  are  authorised  to  hope,  that  a  proper 
organization  of  the  whole,  with  the  auxiliary  agency  of  governments  for  the 
respective  subdivisions,  will  afford  a  happy  issue  to  the  experiment.  It  is  well 
worth  a  fair  and  full  experiment.  With  such  powerful  and  obvious  motives 
to  union  affecting  all  parts  of  our  country,  while  experience  shall  not  have 
demonstrated  its  impracticability,  there  will  always  be  reason  to  distrust  the 
patriotism  of  those,  who  in  any  quarter  may  endeavor  to  weaken  its  bands. 

In  contemplating  the  causes  which  may  disturb  our  Union,  it  occurs  as 
matter  of  serious  concern,  that  any  ground  should  have  been  furnished  for 
characterizing  parties  by  geographical  discriminations,  northern  and  southern, 
Atlantic  and  western,  whence  designing  men  may  endeavor  to  excite  a  belief, 
that  there  is  a  real  difference  of  local  interests  and  views.  One  of  the  expe- 
dients of  party  to  acquire  influence,  within  particular  districts,  is  to  misrepre- 
sent the  opinions  and  aims  of  other  districts.  You  cannot  shield  yourselves 
too  much  against  the  jealousies  and  heart-burnings  which  spring  from  these 
misrepresentations  ;  they  tend  to  render  alien  to  each  other  those  who  ought 
to  be  bound  together  by  fraternal  affection.  The  inhabitants  of  our  western 
country  have  lately  had  a  useful  lesson  on  this  head  ;  they  have  seen,  in  the 
negotiation  by  the  executive,  and  in  the  unanimous  ratification  by  the  Senate 
of  the  treaty  with  Spain,  and  in  the  universal  satisfaction  at  that  event,  through- 
out the  United  States  a  decisive  proof  how  unfounded  were  the  suspicio  ns 
propagated  among  them  of  a  policy  in  the  general  government  and  in  the  At- 
lantic States  unfriendly  to  their  interests  in  regard  to  the  Mississippi ;  they 
have  been  witnesses  to  the  formation  of  two  treaties,  that  with  Great  Britain 
and  that  with  Spain,  which  secure  to  them  everything  they  could  desire,  in 
respect  to  our  foreign  relations,  towards  confirming  their  prosperity.  Will  it 
not  be  their  wisdom  to  rely  for  the  preservation  of  these  advantages  on  the 
Union  by  which  they  were  procured  ?  Will  they  not  henceforth  be  deaf  to 
those  advisers,  if  such  there  are,  who  would  sever  them  from  their  brethren, 
and  connect  them  with  aliens  ? 

To  the  efficacy  and  permanency  of  your  Union,  a  government  for  the  whole 
is  indispensable.  No  alliances,  however  strict,  between  the  parts  can  be  an 
adequate  substitute  ;  they  must  inevitably  experience  the  infractions  and  inter- 
ruptions, which  all  alliances  in  all  times  have  experienced.  Sensible  of  this 
momentous  truth,  you  have  improved  upon  your  first  essay,  by  the  adoption  of 
a  constitution  of  government  better  calculated  than  your  former  for  an  intimate 
union,  and  for  the  efficacious  management  of  your  common  concerns.  This 
government,  the  offspring  of  our  own  choice,  uninfluenced  and  unawed,  adopted 
upon  full  investigation  and  mature  deliberation,  completely  free  in  its  princi- 
ples, in  the  distribution  of  its  powers,  uniting  security  with  energy,  and  con- 
taining within  itself  a  provision  for  its  own  amendment,  has  a  just  claim  to  your 
confidence  and  your  support.  Respect  for  its  authority,  compliance  with  its 
laws,  acquiescence  in  its  measures,  are  duties  enjoined  by  the  fundamental 
maxims  of  true  liberty.  The  basis  of  our  political  systems,  is  the  right  of  the 
people  to  make  and  to  alter  their  constitutions  of  government.  But  the  con- 
stitution which  at  any  time  exists,  till  changed  by  an  explicit  and  authentic 
act  of  the  whole  people,  is  sacredly  obligatory  upon  all.     The  very  idea  of 
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the  power  and^fhe  right  of  the  people  to  establish  government,  presupposes 
the  duty  of  every  individual  to  obey  the  established  government. 

All  obstructions  to  the  execution  of  the  laws,  all  combinations  and  associa- 
tions, under  whatever  plausible  character,  with  the  real  design  to  direct,  con- 
trol, counteract,  or  awe  the  regular  deliberation  and  action  of  the  constituted 
authorities,  are  destructive  of  this  fundamental  principle,  and  of  fatal  tendency. 
They  serve  to  organize  faction,  to  give  it  an  artificial  and  extraordinary  force, 
to  put,  in  the  place  of  Ihe  delegated  will  of  the  nation,  the  will  of  a  party,  of- 
ten a  small  but  artful  and  enterprising  minority  of  the  community  ;  and,  ac- 
cording to  the  alternate  triumphs  of  dijfferent  parties,  to-make  the  public  ad- 
rninistration  the  mirror  of  the  ill-concerted  and  incongruous  projects  of  faction, 
rather  than  the  organ  of  consistent  and  wholesome  plans  digested  by  common 
counsels,  and  modified  by  mutual  interests. 

However  combinations  or  associations  of  the  above  description  may  now 
and  then  answer  popular  ends,  they  are  likely,  in  the  course  of  time  and  things, 
to  become  potent  engines,  by  which  cunning,  ambitious,  and  unprincipled  men 
will  be  enabled  to  subvert  the  power  of  the  people,  and  to  usurp  for  them- 
selves the  reins  of  government,  destroying  afterwards  the  very  engines  which 
have  lifted  them  to  unjust  dominion. 

Towards  the  preservation  of  your  government,  and  the  permanency  of  your 
present  happy  state,  it  is  requisite,  not  only  that  you  steadily  discountenance 
irregular  oppositions  to  its  acknowledged  authority,  but  also  that  you  resist 
with  care  the  spirit  of  innovation  upon  its  principles,  however  specious  the 
pretexts.  One  method  of  assault  may  be  to  effect,  in  the  forms  of  the  con- 
stitution, alterations,  which  will  impair  the  energy  of  the  system,  and  thus  to 
undermine  what  cannot  be  directly  overthrown.  In  all  the  changes  to  which 
you  may  be  invited,  remember  that  time  and  habit  are  at  least  as  necessary  to 
fix  the  true  character  of  governments,  as  of  other  human  institutions ;  that 
experience  is  the  surest  standard,  by  which  to  test  the  real  tendency  of  the 
existing  constitution  of  a  country  ;  that  facility  in  changes,  upon  the  credit  of 
mere  hypothesis  and  opinion,  exposes  to  perpetual  change,  from  the  endless 
variety  of  hypothesis  and  opinion  ;  and  remember,  especially,  that,  for  the 
efficient  management  of  your  common  interests,  in  a  country  so  extensive  as 
ours,  a  government  of  as  much  vigor  as  is  consistent  with  the  perfect  security 
of  liberty  is  indispensable.  Liberty  itself  will  find  in  such  a  government,  with 
powers  properly  distributed  and  adjusted,  its  surest  guardian.  It  is,  indeed, 
little  else  than  a  name,  where  the  government  is  too  feeble  to  withstand  the 
enterprises  of  faction,  to  confine  each  member  of  the  society  within  the  limits 
prescribed  by  the  laws,  and  to  maintain  all  in  the  secure  and  tranquil  enjoy- 
ment of  the  rights  of  person  and  property. 

I  have  already  intimated  to  you  the  danger  of  parties  in  the  State,  with  par- 
ticular reference  to  the  founding  of  them  on  geographical  discriminations. 
Let  me  now  take  a  more  comprehensive  view,  and  warn  you,  in  the  most 
solemn  manner,  against  the  baneful  effects  of  the  spirit  of  party  generally. 

This  spirit,  unfortunately,  is  inseparable  from  our  nature,  having  its  root  in 
the  strongest  passions  of  the  human  mind.  It  exists  under  different  shapes  in 
all  governments,  more  or  less  stifled,  controlled,  or  repressed  ;  but,  in  those  of 
the  popular  form,  it  is  seen  in  its  greatest  rankness,  and  is  truly  their  worst 
enemy.  ^ 

The  alternate  dominion  of  one  faction  over  another,  sharpened  by  the  spirit  ^ 
of  revenge,  natural  to  party  dissension,  which  in  different  ages  and  countries 
has  perpetuated  the  most  horrid  enormities,  is  itself  a  frightful  despotism. 
But  this  leads  at  length  to  a  more  formal  and  permanent  despotism.  The 
disorders  and  miseries  which  result,  gradually  incline  the  minds  of  men  to 
seek  security  and  repose  in  the  absolute  power  of  an  individual ;  and  sooner 
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or  later  the  chief  of  some  prevailing  faction,  more  able  or  more  fortunate  than 
his  competitors,  turns  this  disposition  to  the  purposes  of  his  own  elevation,  on 
the  ruins  of  public  liberty. 

Without  looking  forward  to  an  extremity  of  this  kind,  (which  nevertheless 
ought  not  to  be  entirely  out  of  sight,)  the  common  and  continual  mischiefs  of 
the  spirit  of  party  are  sufficient  to  make  it  the  interest  and  duty  of  a  wise 
people  to  discourage  and  restrain  it. 

It  serves  always  to  distract  the  public  counsels,  and  enfeeble  the  public  ad- 
ministration. It  agitates  the  community  with  ill-founded  jealousies  and  false 
alarms  ;  kindles  the  animosity  of  one  part  against  another,  foments  occasional 
riot  and  insurrection.  It  opens  the  door  to  foreign  influence  and  corruption, 
which  find  a  facilitated  access  to  the  government  itself  through  the  chan- 
nels of  party  passions.  Thus  the  policy  and  the  will  of  one  country  are  sub- 
jected to  the  policy  and  will  of  another.  \ 

There  is  an  opinion  that  parties  in  free  countries  are  useful  checks  upon  the 
administration  of  the  government,  and  serve  to  keep  alive  the  spirit  of  liberty. 
This  within  certain  limits  is  probably  true,  and  in  governments  of  a  monarchi- 
cal cast,  patriotism  may  look  with  indulgence,  if  not  with  favor,  upon  the 
spirit  of  party.  But  in  those  of  the  popular  character,  in  governments  purely 
elective,  it  is  a  spirit  not  to  be  encouraged.  From  their  natural  tendency,  it 
is  certain  there  will  always  be  enough  of  that  spirit  for  every  salutary  pur- 
pose. And,  there  being  constant  danger  of  excess,  the  effort  ought  to  be  by 
force  of  public  opinion,  to  mitigate  and  assuage  it.  A  fire  not  to  be  quenched, 
it  demands  a  uniform  vigilance  to  prevent  its  bursting  into  a  flame,  lest,  in- 
stead of  warming,  it  should  consume. 

It  is  important,  likewise,  that  the  habits  of  thinking  in  a  free  country  should 
inspire  caution,  in  those  intrusted  with  its  administration,  to  confine  them- 
selves within  their  respective  constitutional  spheres,  avoiding  in  the  exercise 
of  the  powers  of  one  department  to  encroach  upon  another.  The  spirit  of 
encroachment  tends  to  consolidate  the  powers  of  all  the  departments  in  one, 
and  thus  to  create,  whatever  the  form  of  government,  a  real  despotism.  A 
just  estimate  of  that  love  of  power,  and  proneness  to  abuse  it,  which  predo- 
minates in  the  human  heart,  is  sufficient  to  satisfy  us  of  the  truth  of  this  posi- 
tion. The  necessity  of  reciprocal  checks  in  the  exercise  of  political  power, 
by  dividing  and  distributing  it  into  different  depositories,  and  constituting  each 
the  guardian  of  the  public  weal  against  invasions  by  the  others,  has  been 
evinced  by  experiments  ancient  and  modern  ;  some  of  them  in  our  country,  and 
under  our  own  eyes.  To  preserve  them  must  be  as  necessary  as  to  institute 
them.  If,  in  the  opinion  of  the  people,  the  distribution  or  modification  of  the 
constitutional  powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an 
amendment  in  the  way  which  the  constitution  designates.  But  let  there  be 
no  change  by  usurpation  ;  for,  though  this  in  one  instance  may  be  the  instru- 
ment of  good,  it  is  the  customary  weapon  by  which  free  governments  are  de- 
stroyed. The  precedent  must  always  greatly  overbalance  in  permanent  evil 
any  partial  or  transient  benefit  w^iich  the  use  can  at  any  time  yield. 

Of  all  the  dispositions  and  habits  which  lead  to  political  prosperity,  rehgion 
and  morality  are  indispensable  supports.  In  vain  would  that  man  claim  the 
tribute  of  patriotism,  w^ho  should  labor  to  subvert  these  great  pillars  of  human 
happiness,  these  firmest  props  of  the  duties  of  men  and  citizens.  The  mere 
politician,  equally  with  the  pious  man,  ought  to  respect  and  to  cherish  them. 
A  volume  could  not  trace  all  their  connections  with  private  and  public  felicity. 
Let  it  simply  be  asked,  where  is  the  security  for  property,  for  reputation,  for 
life,  if  the  sense  of  religious  obligation  desert  the  oaths  which  are  the  instru- 
ments of  investigation  in  courts  of  justice  ?  And  let  us  with  caution  indulge 
the  supposition,  that  morality  can  be  maintained  without  religion.  Whatever 
may  be  conceded  to  the  influence  of  refined  education  on  minds  of  peculiar 
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structure,  reasoil'^nd  experience  both  forbid  us  to  expect  that  national  moral- 
ity can  prevail  in  exclusion  of  religious  principle. 

It  is  substantially  true,  that  virtue  or  morality  is  a  necessary  spring  of 
popular  government.  The  rule,  indeed,  extends  vv^ith  more  or  less  force  to 
every  species  of  free  government.  Who,  that  is  a  sincere  friend  to  it,  can 
look  v^ith  indifference  upon  attempts  to  shake  the  foundation  of  the 
fabric  ? 

Pi"omote,  then,  as  an  object  of  primary  importance,  institutions  for  the 
gefieral  diffusion  of  knowledge.  In  proportion  as  the  structure  of  a  govern- 
ment gives  force  to  public  opinion,  it  is  essential  that  public  opinion  should  be 
enlightened. 

As  a  very  important  source  of  strength  and  security,  cherish  public  credit. 
One  method  of  preserving  it  is,  to  use  it  as  sparingly  as  possible  ;  avoid  occa- 
sions of  expense  by  cultivating  peace,  but  remembering  also  that  timely  dis- 
bursements to  prepare  for  danger  frequently  prevent  much  greater  disburse- 
ments to  repel  it ;  avoiding  likewise  the  accumulation  of  debt,  not  only  by 
ishunning  occasions  of  expense,  but  by  vigorous  exertions  in  times  of  peace  to 
discharge  the  debts  which  unavoidable  wars  may  have  occasioned,  not  un- 
generously throwing  upon  posterity  the  burthen  which  we  ourselves  ought  to 
bear.  The  execution  of  these  maxims  belongs  to  your  representatives,  but  it 
is  necessary  that  public  opinion  should  co-operate.  To  facilitate  to  them  the 
performance  of  their  duty,  it  is  essential  that  you  should  practically  bear  in 
mind,  that  towards  the  payment  of  debts  there  must  be  revenue  ;  that  to  have 
revenue  there  must  be  taxes  ;  that  no  taxes  can  be  devised,  which  are  not 
more  or  less  inconvenient  and  unpleasant ;  that  the  intrinsic  embarrassment, 
inseparable  from  the  selection  of  the  proper  objects,  (which  is  always  a  choice 
of  difficulties,)  ought  to  be  a  decisive  motive  for  a  candid  construction  of  the 
conduct  of  the  government  in  making  it,  and  for  a  spirit  of  acquiescence  in  the 
measures  for  obtaining  revenue,  which  the  public  exigencies  may  at  any  time 
dictate. 

Observe  good  faith  and  justice  towards  all  nations  ;  cultivate  peace  and 
harmony  with  all.  Religion  and  morality  enjoin  this  conduct ;  and  can  it  be, 
that  good  policy  does  not  equally  enjoin  it }  It  will  be  worthy  of  a  free,  en- 
lightened, and,  at  no  distant  period,  a  great  nation,  to  give  to  mankind  the 
magnanimous  and  too  novel  example  of  a  people  always  guided  by  an  exalted 
justice  and  benevolence.  Who  can  doubt,  that,  in  the  course  of  time  and 
things,  the  fruits  of  such  a  plan  would  richly  repay  any  temporary  advantages, 
which  might  be  lost  by  a  steady  adherence  to  it  ?  Can  it  be  that  Providence 
has  not  connected  the  permanent  felicity  of  a  nation  with  its  virtue  ?  The  ex- 
periment, at  least,  is  recommended  by  every  sentiment  which  ennobles  human 
nature.     Alas  I  is  it  rendered  impossible  by  its  vices  ? 

In  the  execution  of  such  a  plan,  nothing  is  more  essential,  than  that  perma- 
nent, inveterate  antipathies  against  particular  nations,  and  passionate  attach- 
ments for  others,  should  be  excluded ;  and  that  in  place  of  them,  just  and 
amicable  feelings  towards  all  should  be  cultivated.  The  nation  which  in- 
dulges towards  another  an  habitual  hatred,  or  an  habitual  fondness,  is  in 
some  degree  a  slave.  It  is  a  slave  to  its  animosity  or  to  its  affection,  either 
of  which  is  sufficient  to  lead  it  astray  from  its  duty  and  its  interest.  Antipathy 
in  one  nation  against  another  disposes  each  more  readily  to  offer  insult  and 
injury,  to  lay  hold  of  slight  causes  of  umbrage,  and  to  be  haughty  and  intract- 
able, when  accidental  or  trifling  occasions  of  dispute  occur.  Hence  frequent 
collisions,  obstinate,  envenomed,  and  bloody  contests.  The  nation,  prompted 
by  ill-will  and  resentment,  sometimes  impels  to  w^ar  the  government,  contrary 
to  the  best  calculations  of  policy.  The  government  sometimes  participates  in 
the  national  propensity,  and  adopts  through  passion  what  reason  would  object; 
at  other  times,  it  makes  the  animosity  of  the  nation  subservient  to  projects  of 
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hostility  instigated  by  pride,  ambition,  and  other  sinister  and  pernicious  mo- 
tives. The  peace  often,  sometimes  perhaps  the  hberty,  of  nations  has  been 
the  victim. 

So  hkewise,  a  passionate  attachment  of  one  nation  for  another  produces  a 
variety  of  evils.  Sympathy  for  the  favorite  nation,  facilitating  the  illusion  of  an 
imaginary  common  interest,  in  cases  where  no  real  common  interest  exists, 
and  infusing  into  one  the  enmities  of  the  other,  betrays  the  former  into  a  par- 
ticipation in  the  quarrels  and  wars  of  the  latter,  without  adequate  inducement 
or  justification.  It  leads  also  to  concessions  to  the  favorite  nation  of  privileges 
denied  to  others,  which  is  apt  doubly  to  injure  the  nation  making  the  cort^ 
cessions ;  by  unnecessarily  parting  with  what  ought  to  have  been  retained^; 
and  by  exciting  jealoYisy,  ill-will,  and  a  disposition  to  retaliate,  in  the  parties 
from  whom  equal  privileges  are  withheld.  And  it  gives  to  ambitious,  corrupt- 
ed, or  deluded  citizens,  (who  devote  themselves  to  the  favorite  nation,) 
facility  to  betray  or  sacrifice  the  interests  of  their  own  country,  without  odi{ 
um,  sometimes  even  with  popularity,  gilding,  with  the  appearances  of  d 
virtuous  sense  of  obligation,  a  commendable  deference  for  public  opinion,  or  a 
laudable  zeal  for  public  good,  the  base  or  foolish  compliances  of  ambition,  cor- 
ruption, or  infatuation. 

As  avenues  to  foreign  influence  in  innumerable  ways,  such  attachments  are 
particularly  alarming  to  the  truly  enlightened  and  independent  patriot.  How 
many  opportunities  do  they  afford  to  tamper  with  domestic  factions,  to  practice 
the  arts  of  seduction,  to  mislead  public  opinion,  to  influence  or  awe  the  pub- 
lic counsels  !  Such  an  attachment  of  a  small  or  weak,  towards  a  great  and 
powerful  nation,  dooms  the  formei*  to  be  the  satellite  of  the  latter. 

Against  the  insidious  wiles  of  foreign  influence,  (I  conjure  you  to  believe 
me,  fellow-citizens,)  the  jealousy  of  a  free  people  ought  to  be  constantly/ 
awake ;  since  history  and  experience  prove,  that  foreign  influence  is  one  of 
the  most  baneful  foes  of  republican  government.  But  that  jealousy,  to  be  use- 
ful, must  be  impartial  ;  else  it  becomes  the  instrument  of  the  very  influence 
to  be  avoided,  instead  of  a  defence  against  it.  Excessive  partiality  for  one 
foreign  nation, .and  excessive  dislike  of  another,  cause  those  whom  they  actu- 
ate to  see  danger  only  on  one  side,  and  serve  to  veil  and  even  second  the  acts 
of  influence  on  the  other.  Real  patriots,  who  may  resist  the  intrigues  of  the 
favorite,  are  liable  to  become  suspected  and  odious  ;  while  its  tools  and  dupes 
usurp  the  applause  and  confidence  of  the  people,  to  surrender  their  interests. 
The  great  rule  of  conduct  for  us,  in  regard  to  foreign  nations,  is,  in  ex- 
tending our  commercial  relations,  to  have  with  them  as  little  political  con- 
nection as  possible.  So  far  as  we  have  already  formed  engagements,  let 
them  be  fulfilled  with  perfect  good  faith.     Here  let  us  stop. 

Europe  has  a  set  of  primary  interests,  which  to  us  have  none,  or  a  very  re- 
mote relation.  Hence  she  must  be  engaged  in  frequent  controversies,  the 
causes  of  which  are  essentially  foreign  to  our  concerns.  Hence,  therefore, 
it  must  be  unwise  in  us  to  implicate  ourselves,  by  artificial  ties,  in  the  ordi- 
nary vicissitudes  of  her  politics,  or  the  ordinary  combinations  and  collisions  of 
her  friendships  or  enmities. 

Our  detached  and  distant  situation  invites  and  enables  us  to  pursue  a  dif- 
ferent course.  If  we  remain  one  people  under  an  efficient  government,  the 
period  is  not  far  oflT  when  we  may  defy  material  injury  from  external  annoy- 
ance ;  when  we  may  take  such  an  attitude  as  will  cause  the  neutrality,  we 
may  at  any  time  resolve  upon,  to  be  scrupulously  respected  ;  when  belliger- 
ent nations,  under  the  impossibility  of  making  acquisitions  upon  us,  will  not 
lightly  hazard  the  giving  us  provocation  ;  when  we  may  choose  peace  or 
war,  as  our  interest,  guided  by  justice,  shall  counsel. 

Why  forego  the  advantages  of  so  peculiar  a  situation  ?     Why  quit  our  own 
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to  stand  upon  foreign  ground  ?  Why,  by  interweaving  our  destiny  with  that 
of  any  part  of  Europe,  entangle  our  peace  and  prosperity  in  the  toils  of  Euro- 
pean ambition,  rivalship,  interest,  humor,  or  caprice  ? 

It  is  our  true  policy  to  steer  clear  of  permanent  alliances  with  any  portion 
of  the  foreign  world  ;  so  far,  I  mean,  as  we  are  now  at  liberty  to  do  it ;  for 
let  me^not  be  understood  as  capable  of  patronizing  infidelity  to  existing  en- 
gagements. I  hold  the  maxim  no  less  applicable  to  public  than  to  private 
affairs,  that  honesty  is  always  the  best  policy.  I  repeat  it,  therefore,  let 
thole  engagements  be  observed  in  their  genuine  sense.  But,  in  my  opinion, 
itSs  unnecessary  and  would  be  unwise  to  extend  them. 

jTaking  care  always  to  keep  ourselves,  by  suitable  establishments,  on  a 
rei^spectable  defensive  posture,  we  may  safely  trust  to  temporary  alliances  for 
extraordinary  emergencies. 

Harmony,  liberal  intercourse  with  all  nations,  are  recommended  by  policy, 
htimanity,  and  interest.  But  even  our  commercial  policy  should  hold  an 
equal  and  impartial  hand ;  neither  seeking  nor  granting  exclusive  favors  or 
preferences  ;  consulting  the  natural  course  of  things  ;  diffusing  and  diversify- 
ing by  gentle  means  the  streams  of  commerce,  but  forcing  nothing  ;  establish- 
ing, with  powers  so  disposed,  in  order  to  give  trade  a  stable  course,  to  define 
the  rights  of  our  merchants,  and  to  enable  the  government  to  support  them, 
conventional  rules  of  intercourse,  the  best  that  present  circumstances  and  mu- 
tual opinion  will  permit,  but  temporary,  and  liable  to  be  from  time  to  time 
abandoned  or  varied,  as  experience^and  circumstances  shall  dictate  ;  constant- 
ly keeping  in  view  that  it  is  folly  in  o«e  nation  to  look  for  disinterested  favors 
from  another ;  that  it  must  pay  with  a  portion  of  its  independence  for  what- 
ever it  may  accept  under  that  character ;  that,  by  such  acceptance,  it  may 
place  itself  in  the  condition  of  having  given  equivalents  for  nominal  favors, 
and  yet  of  being  reproached  with  ingratitude  for  not  giving  more.  There  can 
be  no  greater  error  than  to  expect  or  calculate  upon  real  favors  from  nation 
to  nation.  It  is  an  illusion  which  experience  must  cure,  which  a  just  pride 
ought  to  discard. 

In  offering  to  you  my  countrymen,  these  counsels  of  an  old  and  affectionate 
friend,  I  dare  not  hope  they  will  make  the  strong  and  lasting  impression  I  could 
wish  ;  that  they  will  control  the  usual  current  of  the  passions,  or  prevent  our 
nation  from  running  the  course,  which  has  hitherto  marked  the  destiny  of 
nations.  But,  if  I  may  even  flatter  myself,  that  they  may  be  productive  of 
some  partial  benefit,  some  occasional  good  ;  that  they  may  now  and  then  recur 
to  moderate  the  pang  of  party  spirit,  to  warn  against  the  mischiefs  of  foreign 
intrigue,  to  guard  against  the  impostures  of  pretended  patriotism ;  this  hope 
will  be  a  full  recompense  for  the  solicitude  for  your  welfare,  by  which  they 
have  been  dictated. 

How  far  in  the  discharge  of  my  oflScial  duties,  I  have  been  guided  by  the 
principles  which  have  been  delineated,  the  public  records  and  other  evidences 
of  my  conduct  must  witness  to  you  and  to  the  world.  To  myself,  the  assurance 
of  my  own  conscience  is,  that  I  have  at  least  believed  myself  to  be  guided  by 
them. 

In  relation  to  the  still  subsisting  war  in  Europe,  my  proclamation  of  the 
22d  of  April,  1793,  is  the  index  to  my  plan.  Sanctioned  by  your  approving 
voice,  and  by  that  of  j^our  representatives  in  both  houses  of  Congress,  the 
spirit  of  that  measure  has  continually  governed  me,  uninfluenced  by  any  at- 
tempts to  deter  or  divert  me  from  it. 

After  deliberate  examination,  with  the  aids  of  the  best  lights  I  could  obtain, 
I  was  well  satisfied  that  our  country,  under  all  the  circumstances  of  the  case, 
had  a  right  to  take,  and  was  bound  in  duty  and  interest  to  take,  a  neutral 
position.  Having  taken  it,  I  determined,  as  far  as  should  depend  upon  me, 
to  maintain  it,  with  moderation,  perseverance,  and  firmness. 


WASHINGTON'S    FAREWELL    ADDRESS.  759 

The  considerations,  which  respect  the  right  to  hold  this  conduct,  it  is  not 
necessary  on  this  occasion  to  detail.  [  will  only  observe,  that,  accordino-  to 
my  understanding  of  the  matter,  that  right,  so  far  from  being  denied  by  any  of 
the  belligerent  powers,  has  been  virtually  admitted  by  all. 

The  duty  of  holding  a  neutral  conduct  may  be  inferred,  without  anything 
more,  from  the  obligation  which  justice  and  humanity  impose  on  every  nation, 
in  cases  in  which  it  is  free  to  act,  to  maintain  inviolate  the  relations  of  peace 
and  amity  towards  other  nations. 

The  inducements  of  interest  for  observing  that  conduct  will  best  be  referred 
to  your  own  reflections  and  experience.  With  me,  a  predominant  motive  has 
been  to  endeavor  to  gain  time  to  our  country  to  settle  and  mature  its  yet  re- 
cent institutions,  and  to  progress  without  interruption  to  that  degree  of  strength 
and  consistency,  which  is  necessary  to  give  it,  humanly  speaking,  the  com- 
mand of  its  own  fortunes.  \ 

Though  in  reviewing  the  incidents  of  my  administration,  I  am  unconscious 
of  intentional  error,  I  am  nevertheless  too  sensible  of  my  defects  not  to  think 
it  probable  that  I  may  have  committed  many  errors.  Whatever  they  may  be, 
I  fervently  beseech  the  Almighty  to  avert  or  mitigate  the  evils  to  which  they 
may  tend.  I  shall  also  carry  with  me  the  hope,  that  my  country  will  never 
cease  to  view  them  with  indulgence ;  and  that,  after  forty-five  years  of  my 
life  dedicated  to  its  service  with  an  upright  zeal,  the  faults  of  incompetent 
abilities  will  be  consigned  to  oblivion,  as  myself  must  soon  be  to  the  mansion 
of  rest. 

Relying  on  its  kindness  in  this  as  in  other  things,  and  actuated  by  that  fer- 
vent love  toward  it,  which  is  so  natural  to  a  man,  who  views  in  it  the  native 
soil  of  himself  and  his  progenitors  for  several  generations ;  I  anticipate  with 
pleasing  expectation  that  retreat,  in  which  I  promise  myself  to  realize,  with- 
out alloy,  the  sweet  enjoyment  of  partaking,  in  the  midst  of  my  fellow-citi- 
zens, the  benign  influence  of  good  laws  under  a  free  government,  the  ever 
favorite  object  of  my  heart,  and  the  happy  reward,  as  I  trust,  of  our  mutual 
cares,  labors,  and  dangers. 

United  States,  September  17,  1796. 

GEORGE    WASHINGTON. 
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55 
55 

56 
56  J 


Citizenship, 

trial  of  questions,  ^. 

.       438 

form  of  petition,      '  . 

.  438 

form  of  process,    -  . 

.       439 

sheriff's  service. 

.  439 

defendant's  answer, 

.       439 

any  one  a  party,          .      _■■. 

.  439 

how  tried,      .         .        .L 

.       439 

first  verdict,       .         .       \ 

.  440 

second  verdict,        .         .   \ 

.       440 

judgment,  .         .         .         .    ' 

^  .         .440 

what  may  be  proved, 

.H     .       440 

Claim, 

f 

may  be  made,     . 

!•       .  119 

bond  and  security,  . 

.  '      .       119 

must  be  returned. 

.    119,123 

tried  first  term. 

.         .       119 

amount  of  bond. 

,    '^    .  119 

oath  of  the  jury. 

;      119 

damages  for  delay. 

.  120 

burden  of  proof  on  plaintiff. 

.       120 

form  of  affidavit. 

.   120 

damage  bond, 

.       120 

may  not  be  withdrawn, 

.  120 

forthcoming  bond. 

.       121 

appeal  allowed, 

.  121 

forthcoming  bond  given, 

.       121 

attorney  or  agent  may, 

.  121 

pl'tff  pay  jury  fee,  . 

.       121 

rep.  made  party. 

.  121 

when  called,  &c.,    . 

.       121 

form  of  issue,     . 

.  122 

damages,  how  assessed,  . 

.       123 

in  justices' court. 

.  396 

Clerk  Court  of  Ordinary, 

where  must  keep  office. 

.       452 

ad  interim. 

.  452 

retired,  subject. 

.       452 

may  appoint  deputy,  . 

.  453 

mode  of  appointment, 

.    .  453 

proceedings,  when  recorded. 

.     456,463 

must  pay  over  money,     . 

.      458 

deliver  over  books,     . 

.  461 

mutilating  books,    . 

.       461 

persons  inspect  books. 

.  462 

appointment. 

.       465 

mode  of  election. 

.  466 

bond  and  security,  . 

.       466 

form  of  bond,     . 

.  466 

commission,   .        ,         .         . 

.       467 

oath  of  office, 

.467 

keep  newspaper,    . 

.       467 

vacancy,  how  filled,  . 

.  467 

must  register  births. 

,       470 

certificate  of  registry, 

.  470 

forfeit  for  neglecting. 

.       471 

record,  evidence. 

.  471 

fees, 

630,633 

and  see  county  officers  ;   execu 

tor  and 

administrator  ;   guardian  and  ward 
and  will  and  codicil. 

Clerk  Inferior  Court, 

where  must  keep  office, 

ad  interim,      ... 

retired,  subject,  .        .         .         . 

may  appoint  deputy,     ' . 


452 
452 
452 
453 
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mode  of  appointment,  ^^. 

.  453 

must  produce  scheduldlj*^ 

.       455 

proceedings,  when  recorded. 

456,  463 

must  pay  over  money,     . 

.       458 

may  be  prosecuted,     . 

.  460 

deliver  over  books, 

.       461 

mutilating  books, 

.  461 

•  returns  to  inferior  court, 

.       461 

persons  inspecfbooks. 

.  462 

oath  of  office, 

.       463 

bond,  &c.,          ... 

'.         .  463 

deputy's  bond. 

.       464 

not  act  as  attorney,     . 

.  464 

commission,   .... 

.       464 

entry  on  judgments,   . 

.  465 

docket  for  parties,  . 

.      465 

subpoena  docket. 

.  465 

and  see  county  officers,  . 

.       451 

fees,    *       . 

.    630,631 

Clerk  Superior  Court, 

where  must  keep  office, 

.       452 

ad  interim, 

.  452 

retired,  subject. 

.       452 

may  appoint  deputy,  . 

.  453 

proceedings,  when  recorded,  . 

456, 463 

registry  of  notaries  public, . 

.  457 

must  pay  over  m.oney,     . 

.       458 

in  relation  to  convicts, 

.  460 

deliver  over  books, 

.       461 

mutilating  books, 

.         .461 

returns  to  inferior  court, 

.       461 

estray  money,     . 

.  461 

returns  to  grand  jury. 

.       461 

persons  inspect  books, 

.  462 

oath  of  office, 

,       463 

bond,  &c., 

.  463 

deputy's  bond, 

.       464 

not  act  as  attorney,     . 

.  464 

commission,   .         . 

.       464 

entry  on  judgments,  . 

.  465 

docket  for  parties. 

.       465 

subpcena  docket. 

.  465 

deed  of  manumission,     . 

.       465 

and  see  county  officers, 

.  451 

fees,        ..... 

.       631 

duty  in  collecting  costs. 

.  636 

Commiiment, 

its  requisites, 

.       360 

for  assault. 

.  362 

for  affray,        .... 

.       365 

keep  the  peace, . 

.  370 

burglary,         .         .         .         , 

.      372 

cheating,    .... 

.  376 

good  behavior, 

.       386 

for  bastardy. 

.  424 

disturber  public  worship. 

.       428 

Constable, 

how  elected. 

.  399,401 

oath  of  office. 

.       400 

must  give  bond, . 

.  400 

form  of  bond, 

.       400 

may  be  appointed, 

.  401 

failing  to  pay  over  money. 

.       401 

money  claimed. 

.  401 

may  be  ruled,          .        .        . 

.       401 

must  serve  summons, 

how  and' when  served,    . 

when  justice  party,     . 

serve  bail  process, 

from  another  district, 

how  and  where  to  advertise, 

form  of  advertisement, 

not  levy  on  land  or  negroes, 

entry  on  fi.  fa.,    . 

levy  on  fi.  fa., 

deft  point  out  property,     . 

pay  allowed,  . 

failing  to  discharge  duty,     . 

malpractice,   . 

fees  allowed, 

return  of  superintendents, 

order  of  inferior  court, 

clerk's  certificate,  . 

pay  as  bailiff, 

liability, 

bonds  payable  to, 

form  of  bond, 

escape  on  ca.  sa., 

selling  incumbered  property, 

affidavit  of  mortgagee, 

bond  of  purchaser,  . 

must  obey  coroner,     . 

fees  for  serving  coroner,  . 

fees,   .         . 

schedule  of  offender's  property 

form  of  cost  account, 

returns  must  be  sworn  to. 

Coroner, 

ad  interim, 

retired,  subject, 

must  pay  over  money, 

bonds  payable  to,     . 

form  of  bond, 

must  give  possession  of  land, 

selling  incumbered  property, 

affidavit  of  mortgagee,     . 

bond  of  purchaser, 

duty, 

neglecting  duty, 

oath  of  office, 

precept  for  summoning  jury. 

constable  neglecting  duty, 

defaulting  juror, 

form  of  fi.  fa.  against, 

defendant's  affidavit,  . 

must  swear  jurors,  . 

juror's  oath, 

must  charge  jury,    . 

nature  of  charge, 

may  summon  witnesses, 

witnesses'  oath, 

form  of  summons,  . 

must  return  inquisition, 

proof,  in  writing,   . 

bind  over  witnesses,  . 

neglecting  duty,     . 

official  bond, 

commission,    . 

fees,  .... 

may  issue  fi.  fa.  for  costs, 

inquisition  of  murder, 

where  one  hangs  himself, 


.  401 
.   401 

.  401 
401,403 

.  401 
401,  402 
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404 
404 
481 
483 
483 

,  484 
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,  484 
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where  one  drowns  himself,         .  .  496 

where  one  dies  a  natural  death,       .  496 

where  one  dies  in  jail,        .         .  .  496 

where  one  is  non  compos  mentis,   .  496 

for  cutting  his  own  throat,          .  .497 

self-defence,  .         .         .         .         .  497 

murderer  unknown,   .         .         .  .  498 

taking  evidence,     ....  498 

recognizance  for  witness,  .         .  .  498 

commitment,           ....  498 

certificate, 499 

and  see  county  officers,  .         .         •  451 
fees,  .......  630 

returns  must  be  sworn  to,        .         .  704 

County  Officers, 

county  having  no  clerk,  .  .  .42 
oath  to  support  constitution,  .  .  451 
governor  may  remove,  .  .  .  451 
elections  of,  &.C.,  .  .  .  .  451 
vacancy,  how  filled,  .  .  .  .451 
must  apply  for  commission,  .  451,452 
securities  of,  relieved,  .  .  .  452 
office  vacated  by  death,  .  .  .  453 
must  pay  over  money,  .  .  .  458 
deliver  over  books,  .         .         .461 

mutilating  books,  ....  461 
estray  money,  ....       461 

receiving  public  money,  .  .  .  462 
well  bound  books,  ....  463 
defaulting,  not  commissioned,  .  .  469 
vacancy,  how  filled,  .  .  .  474 
must  receipt  for  fees,  .         .         .  632 

accounts  must  be  rendered,  .  .  635 
form  of  account,  ....  635 

costs  against  convicts,     .         .         .       636 

County  Surveyor, 

ad  interim,  .....  452 

one  for  each  county,        .         .         .      468 

oath  of  office, 468 

must  give  bond,  .  .  .  .  468 
chain-carrier's  oath,  ....  468 
form  of  bond,  ....       468 

duty, 469 

may  appoint  assistants,  .  .  .  469 
run  county  lines,        ....  469 

plats,  &c., 469 

in  cases  of  dower,  ....  469 
administer  oaths,  ....  469 
and  see  county  officers,  .  .  .  451 
fees,    ^ 629 


County  Treasurer, 

must  be  appointed,     . 

bond, 

oath  of  office,     . 

officers  pay  over  money  to, 

certificate  for  fine, 

clerk's  receipt, 

certificate  for  license, 

clerk's  receipt, 

must  pay  orders, 

must  keep  book,     . 

exhibit  to  grand  jury, 

must  be  paid, . 

may  be  prosecuted,     . 

malpractice,   .        .    •     . 


457,  460 
.   458 

.  458 
.   458 

.  458 
.   459 

.  459 
459 

.  459 
.  459 
459,462 
.   460 

.  460 
.       462 


V 


Dams,  \ 

must  not  be  kept,  up,    . 
to  injury  of  others,   . 
summons  for  freeholders, 
oath  of  freeholders,  . 
return  of  freeholders,    . 
freeholders  allowed  pay,  . 
party  sued,    .         .        l, 
,  order  of  removal, 
on  rice  grounds,    . 
neglecting  to  open,  . 
at  what  time  opened,    . 
warrant  may  be  issued 
freeholders  summoned, 
oath  of  freeholders,  . 
warrant  applied  for, 
proceedings, 
form  of  summons, 
notice  to  defendant, 
return  of  freeholders,    . 
execution  for  costs. 

Declaration  and  Process, 

what  it  must  contain, 

must  be  signed,     . 

must  be  served, 

copy  served  on  the  defendant, 

form  in  debt,    . 

form  in  assumpsit, 

time  of  filing  endorsed,     . 

process  must  be  annexed, 

commencement  of  action, 

process,  how  directed,  . 

form  of  process, 

entry  of  service  by  the  sheriff, 

acknowledgment  of  service, 

too  late  to  be  served,     . 

null  and  void,  . 

against  sheriff, 

against  incorporation,  &c., 

form  of  notice, 

private  property  liable,    . 

president's  duty,  . 

company  failing  to  defend, 

entitled  to  illegality,     . 

how  served  on  corporation, 

parties  in  different  counties, 

served  on  co-partners, 

amendment  on  appeal, 

in  debt,    .... 

in  assumpsit, 

in  case,    .... 

in  trover, 

in  ejectment,    . 

sci.  fa.  to  make  parties, 

dismissing  suit, 

joint  obligor,  or  promissor. 

Deed, 

requisites  of,      . 

shall  not  be  set  aside,    . 

informal, 

to  defraud  creditors,  void, 

clause  of  future  revocation, 

recorded,  in  what  time, 

unable  to  pay  debts, 

may  sell  his  property,  . 
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party  not  in  possession, 

creating  estate  tail, 

fee-simple  estate,  & 

not  to  be  entailed, 

form  of  common, 

ofgift,  .... 

quit  claim, 

lease,    

sheriffs',  .... 

bond  for  titles, 

administrator's, 

of  trust  may  be  made,    . 

form  of,    . 

form  of  release,     . 

executors', 

articles  of  assignment,  . 

probate,   .... 

person  destroying,. 

second,  without  noticing  first, 

recording 

not  recorded  in  time, 
original  lost,     .         .  .    207, 

not  yet  recorded, 
two  or  more, 
lost  or  mislaid, 
witness  dead, 
attested  by  clerk  superior  court 
introduction  of  copy, 
commissioner  may  witness,  . 
consul  may  witness, 
fraudulent,  void,  . 
destroying, 
'    to  religious  society, 

Divorce, 

two  kinds, 

adultery  after  marriage, 

juror's  scruples, 

form  of  proceeding, 

petition,  &c.,  . 

parties  both  guilty, 

cendonation,    . 

defendant  must  appear,. 

form  of  answer, 

oath  of  jury, 

confession  of  party,  . 

absent  party, 

form  of  notice, 

a  mensa  et  thoro, 

party  not  to  marry,  . 

commissioners  appointed,     . 

Dower, 

what  it  is,         ,         .         . 
who  may  be  endowed,  . 
of  what  endowed, 
how  barred, 
when  to  be  assigned, 
may  be  forfeited,  . 
election  when  to  be  made, 
assignment  how  made, 
writ  of  possession,    . 
relinquishment  of. 

Education, 

fund  for, 

child  read  and  write, 

teacher's  accounts,  how  paid, 
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187 
.     187 

188 

.     190 

.     .   191 

.     191 

192 
.     193 

193 
.     194 

195 
.     195 

196 
.     197 

206 

.     207 

208,  209 

208 
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.     211 
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293 
294 
294 

294 
295 
297 
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299 
299 
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.     303 

303 

304,  306 

304,  305 
.     305 

305 

305,  306 
306 

.     313 
314 


513,  514 

.       514 
515 


commissioners  appointed,    . 
commissioners'  duty, 
clerk  and  treasurer's  bond,  . 
\;lerk  and  treasurer's  oath, 
clerk  superior  court's  receipt, 
clerk  and  treasurer's  pay, 
commissioner's  order, 
returns  of  justice  of  the  peace, 
returns  consolidated, 
returns  of  com'r  and  J.  I.  C. 
teacher's  duty, 
commissioner's  order,     . 
appointment  of  trustees, ,. 
trustee's  report, 
teacher's  account,     . 
mode  of  distribution, 
tax  may  be  collected, 
ages  of  children, 
justices  inferior  court's  order, 
justices  of  the  peace's  report, 
order  to  governor,    . 
compensation  to  agents  forbid, 

Elections, 


voter's  qualification, 

oath  of  voter, 

additional  oath, 

where  entitled  to  vote,  , 

voting  more  than  once, 

buying  or  selling  vote,   . 

voting,  under  age,     . 

disqualification  of  candidate 

where  held,  . 

making  fraudulent  returns, 

electioneering, 

members  to  congress, 

manner  of  conducting, 

governor  issue  proclamation 

writs  of,  how  directed, 

to  be  by  ballot,    . 

congressional  districts, 

how  held  in  con.  district, 

vacancy  how  filled,   . 

must  pay  tax, 

county  representation, 

senatorial  districts, 

managers  to  meet,    . 

tax  collector  and  receiver, 

who  may  superintend, 

freeholder's  oath, 

superintendent's  duty, 

meet  at  court-house,       r 

must  sign  returns,    . 

must  return  list, 

constable  may  attend, 

unauthorised  voting, 

hour  of  opening  and  closing, 

superintendent,  carry  up  returns, 

freeholders  may  hold, 

of  president  and  vice  president, 

when  held,   . 

precinct  returns,     .    .  . 

consolidated  returns, 

instructions  to  superintendents,  . 

credentials,  . 

contested  elections, 

returns  for  governor, 

form  of  returns,  .     .     ; 
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■^    Endorsement, 

how  performed,               .  .              62 

carte  blanche,           .            .  .62 

restraining  negotiability,  .              62 

conditional,                .             .  .62 

accommodation,              .  .              62 

no  particular  words,             .  .        63 

in  blank  and  in  full,        .  .              63 

in  pencil  sufficient,               .  .        63 

Endorser — see  security  and  endorser. 

Equity, 

common  law  remedy,     .  •.            126 

bill  of  discovery  filed,           .  .      127 

all  bills  need  not  be  sanctioned,  127 

bond  must  be  given,             .  .      127 

form  of  injunction,         .  .             127 

judge's  discretion,     .            .  .      127 

clerk's  certificate,           .  .            128 

questionable  security,           .  .      128 

must  justify,       .             .  .            128 

defendant,  residencje,            .  .      128 

when  open  for  argument,  .             128 

injunction  disposed  of,         .  .      128 

second  injunction  granted,  .            129 

ne  exeat,  debt  not  due,         .  .      129 

in  favor  of  joint  obligors,  .            129 

property  in  remainder,  &c.,  .      129 

affidavit  of  remainder-man,  .             130 

defendant's  bond,      .             .  .130 

insufficient  bond,            .  .             131 

defendant  may  be  discharged,  .      131 

defendant's  bond,            .  .             131 

running  off  property,            .  .      131 

plaintiff's  affidavit,         .  .             131 

plaintiff's  bond,        .             .  .      132 

defendant  discharged,     .  .             132 

defendant's  bond,      .             .  .132 

one  distributee  may  proceed,  .             133 

master  appointed,            .  133 

master's  oath,           .            .  .133 

specific  performance,     .  .             133 

decree,  title,             .             .  .       133 

service  perfected,            .  .             134 
commencement  and  conclusion  of  bill,  134 

subpoena,       -       .             .  .             134 
demurrer,     ....       135 

plea,        ....  135 
disclaimer,  ....       135 
commencement  and  conclusion  of  an- 
swer,        ....       136 

oath  of  party,            .  .136 

replication,         .             •  .             136 

writ  of  injunction,  .             .  .       137 

writ  of  ne  exeat,             .  .             137 

writ  of  quia  timet,  .             .  .       138 

petition  for  mandamus,  .  .             138 

writ  of  mandamus,  .             .  .       139 

return  to  mandamus,      .  140 

Escheat, 

who  escheator,   .            .  .            584 

oath  of  office,             .             .  .       584 

form  of  bond,      .             .  .             585 

when  property  escheats,      .  .       585 

form  of  notice,  return,  &c,  .            586 

property  of  aliens,  .             .  .       586 

form  of  sale,       .            .  .       '      587 


oath  of  jury,  ^           .  .            .587 

verdict,  notice,  &c.         .  .            587 

sale,  return,  &c.       .  .            .       588 

person  claiming,  .            589 

petition,  bond,  &c.  .             ,       589 

in  handsx)f  executor,  &c.  .            592 

default  of  escheator,  .       592 

alien,  non-resident,  &.c.  .            592 

inventory  and  appraisement,  .       593 

sale,  return,  &c.             .  .            593 

notice  to  creditors,  .  .                   594 

escheator  must  pay  over  money,  594 

property  not  considered,  .             .       594 

deceased  making  will,    .  .         .            595 

forms  of  proceeding,  .             .       595 
attorney  and  solicitor  general's  duty,     595 

how  money  applied,       ,  .            595 

illegitimates  may  inherit,  ,             .       595 

Estray, 

fraudulent  sale,  void,  .            .       212 

stallion  may  be  gelded,  .            441 

person  selling,         .  .            .       441 

who  may  take  up,          .  .            441 

notice  of  tolling,      .  .            .       442 

oath  of  taker  up,            •.  .            442 

warrant  to  appraisers,  .            .      442 

oath  of  appraisers,           .  .            442 

return  of  appraisers,  .            .       442 

certificate  of  justice,       .  .            443 

neat  cattle,  &c.         .  .             .       443 

notice  of  taker  up,          .  .            443 

affidavit  of  taker  up,  .             .       443 
affidavit  of  taker  up  and  freeholder,      444 

duty  of  justice,         .  .            .      444 

duty  of  clerk,       .            .  .   444,  446 

clerk's  notice,           •  ,            •       444 

empounding,       .             .  .            444 

when  horse,  &c.,  may  be  sold,         .       445 

claim  of  neat  cattle,  &:.c.  .            445 

when  may  be  sold,  .  .             .      445 

money,  how  disposed  of,  .            445 

justice's  pay,            .  •             •       446 

taker  up's  pay,    .            .  •            446 
clerk's  pay,  ....       440 

person  failing  to  toll,      •  .             446 

clerk  neglecting  duty,  .            •       446 

clerk's  notice,     .             •  •            447 

how  claimed,             .  •             •     447 

constable's  notice,           .  .            448 

taker  up's  notice,     .  .             •       443 

issue  made  up,    .             .  •            449 

form  of  issue,            •  .             •      449 

verdict,    ....  449 

judgment,     .            .  •            •       449 

county  pay  costs,            .  •            449 


Evidence, 

depositions  may  be  read, 

devisee  good, 

deed,  &c.,  must  go  to  jury,  . 

laws  and  resolutions,      • 

certificate  of  public  officer, 

official  bond, 

parol,  allowed, 

acts  in  other  States, 

clerk's  certificate,    . 

justice  of  inferior  court's  certificate, 
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records  and  exemplifica<j 
keeper's  certificate, 
judge's  certificate, 
testimonials. 

Execution, 

stay  of,  . 

how  to  issue  against  security, 

requirements, 

how  issued,  signed,  &c.,  . 

how  directed,  .  , 

on  what  levied,    . 

may  issue  against  the  body,  . 

how  long  in  force, 

need  not  be  renewed, 

security  paying  off, 

co-security  must  contribute, 

against  co-partners, 

against  sheriff,  how  directed, 

plaintiff  may  transfer, 

form  of  transfer, 

form  of  fi.  fa., 

from  justices'  court,  . 

justices,  may  be  backed, 

defendant  may  point  out  property 

Executor  and  Administrator, 
who  maybe, 
letters,  where  granted,  . 
what  is, 

who  cannot  be,  . 
how  appointed, 
may  decline  to  act, 
may  renounce, 
form  of  renunciation, 
several  regarded  as  one, 
duty, 

may  vest  funds, 
devastavit  by, 
must  all  be  sued, 
release  by  one,    . 
devastavit  by  one,    . 
two  receipting,  . 
receipt  of  executor, 
must  prove  will, 
when  may  qualify,  . 
debt  not  extinguished,   . 
chargeable  to  orphan, 
oath, 

de  son  tort,  . 
suit  by  feme  sole, 
bondadm'r,  will  annexed, 
rules  for  appointing, 
how  to  divide  estate, 
rules  of  inheritance,       .  221 

husband  have  administration, 
wife  shall  inherit, 
widow  marrying,     . 
intestate  child,   . 
creditor  administering, 
must  sue  for  debts, 
may  assign  debts, 
must  make  division, 
de  bonis  non, 
clerk  may  be  appointed, 
former  to  account  with  clerk, 
notice  of  clerk's  appointment, 
form  of  notice, 
clerk  must  give  security. 
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may  issue  scire  facias, 

when  may  be  sued, 

suits  not  to  abate,     . 

sci.  fa.  to  issue,  . 

sci.  fa.  against  several, 

form  of  bond, 

clerk  failing  to  take  bond,  . 

principal  and  security,  . 

security  may  control  fi,  fa., 

meeting  of  court, 

appraisers,  &.C., 

estates  at  appraised  value, 

neglecting  duty, 

inventory  must  be  made, 

family  allowed  support, 

warrant  of  appraisement, 

appraiser's  oath, 

appraisement, 

inventory  and  schedule, 

sales,  how  published  and  made 

form  of  advertisement, 

order  of  paying  debts,     . 

notice  to  debtors  and  creditors, 

temporary  letters, 

powers  of  court, 

court  failing  to  meet, 

application  for  letters, 

form  of  temporary  letters, 

temporary  bond, 

citation,  . 

permanent  letters,   . 

names  entered  by  clerk, 

duty  as  to  returns,   . 

made  to  clerk,    . 

form  of  annual, 

verified  by  security, 

discretion,    , 

mismanagement  and  neglect, 

may  be  required  to  give  bond, 

court  may  relieve  security, 

their  pay, 

bond  for  titles  to  land,  . 

may  sell  slaves, 

claim, 

distribution,  .  . 

distributee's  receipt, 

refunding  bond, 

changing  residence, 

notice  of  distribution, 

real  estate  may  be  sold,  . 

who  may  open  court, 

final  receipts, 

bonds,  how  made  payable,  . 

when  and  where  recorded, 

may  be  dismissed,     . 

letters  dismissory, 

purchaser  refusing  to  comply. 

Fees  and  Costs, 
governor's, 
secretary  of  state's,  . 
surveyor-general's, 
notary  public's, 
governor's  secretaries, 
attorney-general's,  . 
treasurer's, 
attorney's,    . 
jurors'  and  witnesses' 
clerk  H.  R.  and  secretary  S. 
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county  surveyor's, 

sheriff's,  in  civil  cases, 

sheriff's,  in  criminal  cases, 

jailor's, 

coroner's, 

register  of  probate's, 

clerk's,  in  criminal  cases, 

clerk's,  in  civil  cases, 

clerk,  inferior  court, 

constable's, 

public  not  to  pay, 

statement  must  be  given,     . 

requiring  more  than  is  allowed, 

table  must  be  kept, 

double  allowed, 

taking  unauthorised,  dismissed, 

collected  on  behalf  of  State, 

for  services  not  performed,  . 

tax  levied  for,     . 

clerk,  court  of  ordinary,       . 

justice  of  the  peace, 

must  secure  property  of  offender 

order  of  the  justice, 

schedule  of  constable, 

property  of  person  prosecuted, 

and  found  guilty, 

accounts  must  be  rendered, 

form  of  account, 

duty  of  clerk, 

escaping  from  jail,  . 

how  paid  by  suitors, 

accused  acquitted,  not  liable  for 

in  certain  cases, 

witness  for  State,     . 

witnesses'  account, 

how  collected  and  paid, 

in  cases  of  nuisance, 

due  after  conviction. 

Forcible  Entry ^  or  Detainer ^ 

person  guilty  of, 
restitution,  . 
only  questions,   . 
may  be  tried  by  jury, 
mode  of  trial, 

oath  of  jury,  .  ; 

affidavit  of  forcible  entry, 
affidavit  of  forcible  detainer, 
summons  for  person  accused, 
summons  for  jurors, 
verdict,  . 

judgment,     .  , 

writ  of  possession, 

Garnishment, 

may  issue,    . 
return  may  be  traversed, 
agent,  attorney,  &c.,  may  issue, 
non-resident  creditor,     ,  , 

before  State  commissioner,  &c., 
in  justices'  courts,  .  , 

answer  may  be  traversed,    , 
under  attachment, 
notes,  &.C.,  returned, 
what  must  be  stated,      , 
jury  trial,     , 

49 


629 
629 
630 
630 
630 
630 
631 
631 
631 

632,634 
632 
632 
632 
632 
632 
633 
633 
633 
633 
633 
634 
634 
634 
635 
635 
635 
635 
635 
636 
636 

636,637 
636 
637 
638 
638 
639 
639 
639 


405 

405 
405 
405 
405 
405 
406 
406 
406 
407 
407 
407 
408 


157 
157 

164 
164 
164 
166 
167 
168 
168 
168 
168 


garnishee  dying, 

ex'r  or  adm'r  removed,        , 

failing  to  answer, 

form  of  rule  nisi, 

officer's  fee, 

allowed  in  all  cases, 

allowed  upon  executions, 

banks  liable  to, 

must  be  served  personally, 

form  of  summons,    .  .  ' 

answer  of  garnishee,       , 

at  common  law,       .  , 

form  of  affidavit, 

clerk's  certificate,    .  , 

plaintiff's  bond,  , 

bond  to  dissolve, 

how  signed  and  served, 

party  failing  to  answer,         , 

money  paid  into  court,  . 

benefit  of  act  extended, 

clerk's  and  justice's  duty, 

residing  in  different  counties, 

must  make  return, 

wages  exempt  from, 

Guardian, 

may  invest  funds, 

chargeable  to  orphan, 

principal  and  security,  . 

security  may  control  fi.  fa., 

duty  as  to  returns, 

made  to  clerk, 

form  of  annual,  . 

verified  by  security, 

mismanagement  and  neglect, 

court  may  relieve  security, 

their  pay, 

may  sell  slaves, 

distribution, 

changing  residence, 

m?y  sell  real  estate, 

bonds,  how  made  payable, 

when  and  where  recorded, 

illegitimates  may  have, 

allowed  expenses, 

must  pay  fines, 

who  may  have,  . 

inventory,  &c., 

wife  may  be, 

how  letters  granted, 

non-resident, 

oath, 

must  give  bond, 

form  of  bond, 

letters  of  guardianship, 

natural,  must  give  bond 

property  may  be  sold, 

discretion,    . 

must  keep  accounts, 

appointed  for  idiots,  &c 

letters  dismissory, 

clerk  may  be, 

kinds  of,  and  power, 

suits  by  infants, 

apprentice's  indenture, 

vested  in  mother,     . 

common  law  abolish^, 

widow  may  appoint,  / 
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for  free  person  of  color,  . 
purchaser  not  complying, 
and  see   executor   and  administrator, 
and  will  and  codicil. 

Habeas  Corpus  y 

not  to  be  suspended, 

who  may  issue, 

defective  mittimus, 

various  kinds, 

answer  of  judges, 

cases  at  common  law, 

how  writ  directed, 

who  may  have, 

act  of  Charles  II., 

Schley's  notes, 

petition  for  writ, 

fiat,  . 

notice  to  justice, 

the  writ, 

jailor's  return,    . 

judgment,     . 

writ  at  common  law, 

common  law  rule  abolished, 

Illegality  of  Execution^ 

oath  and  causes, 
must  be  returned,    . 
bond  must  be  given, 
form  of  bond, 
property  may  be  sold,     . 
partial  payment, 
form  of  affidavit, 
form  of  issue. 

Incorporation, 

,what  kind  of  incorporation,  619,  622 

must  petition  court,             .  .      619 

court  pass  order,             .            .  619 

bound  for  debts,        .             .  .       620 

period  of  incorporation,              .  620 

form  of  petition,  judgment,  &c.,  .       620 

Insolvent  Debtor i 

not  to  be  imprisoned,      .  .            607 

form  of  ca.  sa.,         .             .  .       607 

ca.  sa.  not  satisfied,         ,  .            60S 

may  be  returned,      .             .  .       60S 

person  confinad,              .  .            608 

may  petition  for  discharge,  .  .       60S 

authority  of  court,           .  .            608 

issue  may  be  formed,           .  .       608 

petition,  notice,  rule,  &c.,  .            609 
how  service  of  notice  perfected,      .       610 

oath,        ....  610 

must  be  discharged,             .  .      610 

gaming,  .             .             .  .            611 

schedule  and  issue,'              .  .611 

how  tried,           .             .  .            611 

sheriff's  fee,            .             .  .      611 

oath  of  jury,        .             .  .            612 
judgment,     ....      612 

not  to  be  again  arrested,  .            612 

concealed  property,  .             .  .       612 

property  ^n  schedule,     ,  .            612 

notes,  bonds,  &,c.,     .             .  .       612 

pay  for  collecting,          .  .            613 

prison  fees,              .            .  .      613 


committed,  out  of  county,  .            613 
jail  fees,       .             .             .     '       .       613 

form  of  bond,  .     .             .         »  .            613 

may  turn  over  property,       .  .       614 

jail  fees  not  paid,            .  .            614 

form  of  notice,          .             .  .       614 

no  jail,    ....  614 

form  of  bond,             .             .  .       614 

prison  bounds,    .             .  .             615 

form  of  bond,             .             .  .615 

sheriff  refusing,              .  .             616 

bounds  laid  off  at  any  time,  .       616 

honest  debtors'  act,         .  .             616 

form  of  bond,            .             .  .       617 

filing  schedule,  &c.,       .  .             618 
arrest  under  ca.  sa.  and  discharge,        619 

no  satisfaction  of  debt,   .  .             619 

Interrogatories^ 

in  what  cases  allowed,         .  .       145 

who  may  be  examined,  .  .             145 

notice  and  copy,       .             .  .       145 

convict  may  be  examined,  .             146 

party's  affidavit,        .             .  .       146 

females  examined,          .  .             146 

females  failing  to  appear,     .  .       146 

refusing  to  appear,          .  .     146,147 

not,  out  of  county,  .             .  .       146 

entitled  to  pay,  .             .  .             146 

party's  affidavit,       .             .  .       146 

judge's  order,     .             .           .  .             148 

justices'  court,          .             .  .       149 

notice  and  copy,             .  .             149 

com.  in  justices'  court,         .  .       149 

notice,    ....  150 

oath  of  person  returning,    .  .        -      150 

com.  in  sup.  and  inf.  courts,  .             150 

form  of,         .             .             .  .       150 

answers  to,          .             .  .            151 

directions  for  executing,      .  .       151 

cause  proceeding  ex  parte,  .             152 

exceptions  to,           .             .  .152 

commissions  for,  in  blank,  .             152 

time  for  return,         .             .  .       152 

may  be  opened  by  consent,  &c.,  152 

returned  to  clerk,  affidavit,  .  152,  153 

may  be  sent  by  mail,      .  .             153 

not  returned,  no  continuance,  .       153 

de  bene  esse,      .             .  .     153,  154 

Jailor, 

liability,              ...  481 

oath  of  office,             .             .  .      486 

bond,       ....  486 

must  furnish  medicine,  &c.,  .      486 

expense  paid  by  county,  .            487 

prisoner  not  to  be  ironed,    .  .      487 

duress  of  imprisonment,  .            487 

with  regard  to  runaway  slave,  .      487 

form  of  notice,   .             .  .            487 

claimant  appearing,               .  .      437 

unclaimed  slave  sold,     .  .             488 

claimant  for  money,              .  .      488 

must  write  to  owner,     .  .  ^         488 

reward  offered  for,    .             .  .      488 

must  collect,       .             .  .             488 

taker  up's  notice,      .            .  .      488 
and  see  (fugitive  slave),         549,  550,  551 

fees,              .            .            .  .630 
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Jointurey 

what  it  is, 
how  settled, 
in  lieu  of  dower, 
form  of  deed, 

JuroTSy 

who  may  be, 

clerk's  duty, 

precept  for  summoning, 

sheriff's  summons, 

defaulters  entered, 

defaulter's  affidavit, 

oath  of  petit, 

must  be  drawn, 

stand  over, 

ordained  ministers  excused, 

fees, 

fees  in  case  of  nuisance. 

Judge  Superior  Court, 

elected  for  four  years,     . 

if  has  not  taken  oath, 

convention, 

when  a  party, 

charging  grand  juries,    . 

appoint  jail  commissioners,  . 

may  issue  writs  of  mandamus 

may  perpetuate  testimony,  . 

may  alternate,     . 

correct  errors,  &c.,  . 

may  appoint  clerk  or  sheriff, 

shall  not  practice,     . 

oaths  of  office,    . 

dedimus  to  qualify,  . 

commission, 

may  appoint  sol.  gen.  pro  tern., 

must  grant  certiorari,  &c., 

memorandum  of  evidence,  , 

sign  minutes  daily, 

must  draw  juries,     . 

omitting  to  draw  juries, 

must  examine  sheriff's  bond, 

charge  grand  jury  as  to  education, 

in  relation  to  escheats, 

sale  of  offender's  propertyj 

property  of  guilty  person,     . 

property  of  person  escaping, 

Judgment, 

instrument  must  be  set  out, 

obtained  by  perjury, 

various  sorts, 

when  signed, 

defendant's  property  bound, 

when  bound, 

rendered  at  same  term, 

dormant, 

how  entered, 

confession  and  form, 

on  same  footing, 

against  co-partners,  &c., 

how  levied,  . 

death  of  party,  . 

in  name  of  executor,  &c., 

equal  dignity,  . 

appeal  without, 

not  renewed, 
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form  of,  at  common  law,  .            .91 

on  appeal,           .            .  .              95 

form  on  appeal,         .  .             .96 

on  illegality,       .            .  .            us 

in  claim  case,            .  .             .      122 

against  executor  and  adm'r,  .    253,  254 

cases  of  idiocy,         .  .          267,276 

in  divorce,        - .             .  .    299,  300 
in  dower,      ....      312 

under  habeas  corpus,      .  .            347 

in  justices'  court,     .  .            .      394 

forcible  entry,  &c.,          .  .   .         407 

Justices'  Cour1$ 

proceedings  uniform,  .             .      389 

jurisdiction,        .             .  .    389,  390 

when  and  where  held,  .             .      390 

several  defendants,          .  .             390 

original  and  copy  process,  .             .      391 

endorser,  how  sued,        .  .             391 

residence  of  defendant,  .             .      391 

case  may  be  settled,        .  .             391 

plaintiff  liable  for  costs,  .             .      391 

note,  &c.,  denied  on  oath,  .             391 

bail  may  be  required,  .             .      391 

defendant  removing,       .  .             391 

execution  may  be  backed,  .             .      391 

what  evidence  required,  .             391 

plaintiff  prove  account,  .             .      391 

set-off,    .             .             .  .391,  392 

balance  in  favor  of  deft,  .             .      392 

non-resident  pl'ff,  pay  costs,  .             392 

account  out  of  the  county,  .             .      392 

may  punish  for  contempt,  .             392 

no  case  in  damages,  .  .             .      392 

form  of  summons,           .  .             392 

constable's  service,  .  .             .      393 

plaintiff's  affidavit,         .  .             393 

defendant's  affidavit,  .             .      393 

defendant's  answer,        .  .             394 

form  of  judgment,    .  .             .      394 

may  award  execution,    .  .             394 

stay  of  execution,     .  .             .      394 

appeal  allowed,               .  .             394 
how  tried,     ....      394 

jurors,  how  drawn,         .  .             394 

juror's  oath,              .  .             .      395 

verdict,  ....  395 

form  of  execution,    .  .             .      395 

backing  execution,          .  .            396 

may  rule  constable,  .  .             ,      396 

execution  paid  by  security,  .            296 

property,  how  claimed,  .             .      396 

affidavit  of  claimant,       .  .            397 

claim  bond,               .  .             .      397 

rule  against  witness,      '  .     397, 398 

witness's  answer       .  .             •      398 

Justices  Inferior  Court, 

make  provision  for  poor,  .            250 

appoint  certain  officers,  .           452, 453 

appoint  ad  interim,         .  .            453 

how  many  in  each  county,  .             .      453 

how  chosen,        .             .  .             453 

election  of,  how  conducted,  .      454 

tenure  of  office,  .             .  .             454 

death,  or  resignation,  .             .      454 
person  elected  to  fill  vacancy,    .      ^      454 
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oath  of  office,            .            .j 

"       .      454 

commission, 

454 

moneys  subject  to,    . 

.      455 

purchase  books,  . 

455 

may  issue  fi.  fa.  against  clerk, « 

fcc,        455 

appoint  transcriber. 

455 

books  transcribed,     . 

.      455 

transcriber's  bond. 

456 

clerk  failing  in  duty. 

..      456 

may  appoint  certain  officers, 

457 

issue  fi.  fa.  against  treasurer, 

.      459 

may  pay  clerk,  extra,     . 

.    462,463 

sign  minutes  daily,  .           j. 

.      463 

must  draw  juries. 

473 

omitting  to  draw  juries. 

.      474 

court-house,  jail,  &,c,,    . 

489 

inquire  into  conduct  of  jailor. 

•       489 

persons  having  public  money. 

489 

and  see  county  officers. 

.      451 

in  relation  to  boats  and  crews, 

601 

levy  tax  for  fees,  ,   . 

.      633 

in  cases  of  nuisance. 

639 

tax  executions. 

.      665 

may  not  be  tax  collector, 

665 

may  levy  tax. 

.      678 

Justice  of  the  Peace, 

roads  in  towns,  . 

351 

their  power. 

.      349 

how  elected. 

349 

may  be  prosecuted,  . 

.       350 

none  in  district, 

350 

mayjssue  attachments. 

.      350 

must  keep  book. 

350 

may  be  ruled, 

.      351 

may  grant  rules. 

351 

returns,  by,  . 

.      351 

oaths  of  office,    . 

352 

commission, 

.      352 

conservators  of  the  peace. 

353 

may  arrest,    . 

.      353 

may  take  bail,     , 

354 

must  take  bail. 

.      354 

cannot  take  bail. 

354 

two  must  sit. 

.      354 

term  felony,     .         .        .        . 

.     355 

excessive  bail, 

355 

time  to  produce  evidence. 

.    358 

examination  of  accused, 

388 

information  of  witness,     . 

.     388 

certiiicate,     .... 

389 

fees  in  criminal  cases. 

.     389 

when  party,  .... 

393 

may  appoint  constable,     . 

.     398 

fees  in  civil  cases. 

399,  412 

protect  personal  property. 

.     413 

must  appoint  patrol. 

432 

how  elected,    .         .         .         . 

.     454 

estray  cases,  .... 

446 

may  act  as  coroner,  , 

.     490 

and  see  county  officers. 

451 

additional  fees, 

.     634 

property  of  offender  levied  on, 

634 

persons  liable  to  pay  tax, 

.     672 

return  must  be  sworn  to, 

704 

Jury,  Grand, 

charged  by  judge, 

318 

returning  bill, 

of  what  number  composed; 

cannot  reveal  proceedings, 

may  be  witness,     . 

evidence  on  one  side, 

twelve  may  find  bill,     , 

names  written  in  full, 

oath  of,  . 

how  sworn, 

must  make  presentment,  &c, 

special  presentment, 

manner  of  finding, 

how  returned,  . 

trading  with  slaves, 

gambling, 

deadly  weapons,    . 

change  bills,     . 

colored  mechanics,  ' 

oath  of  witness, 

oath  of  bailiff, 

examine  treasurer's  books, 

clerk  make  returns  to, . . 

venire  facias,  . 

power  as  to  education,  . 

collector's  insolvent  list,  . 

county  tax,  insolvent  list, 

may  recommend  extra  tax. 

Jurors,  Special, 

taken  from  grand  jury  list, 
how  stricken, 
oath, ..... 
confined  in  investigation, 
may  have  refreshments. 


Land, 

.what  an  acre,  . 

action  of  ejectment, 

the  writ,  .... 

notice  to  appear,  . 

consent  rule,     . 

plea,  verdict  and  judgment, 

removing,  &c.,  landmarks. 

Law, 

clipping  the  coin,    . 

Spanish  dollars, 

foreigners,    . 

transported  felons, 

temporary  residents, 

infectious  diseases, 

bank  stock  may  be  sold, 

interest  on  money, 

usury, 

common,  of  England,     . 

must  be  compiled,    . 

fences,  . 

statutes  of  limitations, 

mills  and  millers, 

partnership, 

time, 

seal,  instruments  under, 

deaf  and  dumb,  . 

gift  of  slaves, 

residence, 

sheriff's  return, 

purchaser  not  complying. 


318 
319 
319 
319^^^^"'^ 


319 
319 
319 
319 
320 
320 
320 
321 
321 
321 
322 
323 
324 
324 
325 
325 
459 
461 
471,  472 
522 
667 
669 
678 


95 

95 
95 
95 
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648 
648 
651 
651 
652 
652 
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687 

687 

687 

688 

688 

689* 

689 

691 

692 

692 

692 

693 

697 

698 

702 

702 

703 

703 

704 

704 
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sci.  fa.  to  make  parties,  .            .       704 

burying  ground,              .  .             705 

dismissing  suit,        .  .             .       705 

account  books,   .             .  .             706 

frauds  and  perjuries,  .            .       706 

joint  obligor,  or  promissor,         .  703 

weights  and  measures,  .            .       708 

cotton  machines,            .  .             710 

affirmation,  .            .  .             .       711 

gunpowder,         .            .  .             711 

Lost  Papers, 

may  be  established,   .  .             .31 

petition,  copy  note,  &c., .  ,            31 

rules  nisi  and  absolute,  .            .31,  32 

Lunatic, 

persons  in  danger  from,  .            679 

form  of  affidavit,      .  .             .      680 

notice  to  clerk,  .             .  .            680 

court  may  dispose  of,  .             .       680 

notice  to  justices  inferior  court,  680 

pauper,  how  provided  for,  .  .       681 

asylum  established,         ,  .            681 

regulation  of  asylum,  .             .       681 
may  be  committed  to  asylum,    .          .   682 

mode  of  proceeding,  .            682,  684 

notice  must  be  given,     ,  .             682 

form  of  notice,          .  .             .       683 

how  paid  for,      .             .  .     683, 686 

precept  for  jurors,    .  .             .       685 

oath,  issue,  verdict,     ■  .  ,             685 

judgment  and  certificate,  .            .      686 

Marriage, 

civil  contract,           .  .             .       283 

disability,            ...  283 

debts  of  wife,             .  .             .       284 

living  apart,        .             .  ,             284 

turning  wife  off,       .  ..            .       284 

wife's  children,  .             .  *        .             285 

cannot, be  witnesses,  .             .       285 

contract  restraining,       .  .            285 

considered  feme  sole,  .             .       286 

wife's  separate  property,  .             286 

may  contract  debts,  .             .       287 

may  assign  property,      .  .            287 

may  purchase  property,  .             .       288 

may  mortgage  property,  .            288 

settlements,              .  .             .       288 

contract,              ,             .  .             289 

trustee's  bond,          .  .             .       290 

license  granted,              .  .            290 

levitical  degrees,      .  .             .       290 

marrying  without,  .  .             .       291 

form  of  license,  .             .  .            291 

endorsement,            .  .             .       292 

X  polygamy,  &c.,  .             .  .            292 

living  in  adultery,  &c.,  .             .       292 

ceremony,           .             .  .            292 

Marks  and  Brands, 

person  changing,     .  ,             .       449 

must  be  recorded,           .  .            449 

different  claimants,  .  .            .       450 

clerk  give  security,         .  .            450 
altering,        ....       450 

ordering  alteration,         .  .            450 

slave  altering,          .  .      ^     .      450 


Mortgage, 

second,  without  noticing  first, 

second ,  may  redeem  first, 

oral  evidence, 

aliens  may  have, 

form  of,  on  real  property,    . 

foreclosure, 

petition,       .  . 

rule  nisi, 

rule  absolute, 

on  real  property, 

affidavit  of  defendant,     . 

foreclosure  on  personal  property, 

agent  or  attorney  may  foreclose, 

where  foreclosed,     . 

on  personal  property,     . 

affidavit  of  plaintiff, 

fiat,  .  .  .  . 

fi.  fa.  on  personal  property, 

affidavit  of  defendant,     . 

order  of  justice, 

bond  of  defendant, 

relinquishment, 

witness  dead,  handwriting  proved 

must  record  in  three  months, 

failing  to  record, 

property  out  of  this  State,  . 

destroying. 

Name, 

court  authorised  to  change,  . 
form  of  notice,  petition,  &.C.,     . 
form  of  judgment, 
clerk's  certificate,     . 
clerk's  fee,    ,         .         .         , 

Naturalization, 

who  may  be,     .         .         .         . 
oath  of  intention,  . 
affidavif'of  residence, 
certificate  of  clerk, 
petition,  ..... 
affidavit  of  character,     . 
oath  of  allegiance, 
judgment,     .... 
renunciation,    .... 
certificate  of  clerk, 

New  Trial, 
may  be  granted, 
judge  must  give  reasons, 
judge  may  grant, 
must  enter  opinion, 
motion  for,  no  supersedeas, 
opinion  sent  to  governor, 
had  before  special  jury. 

Notary  Public, 

must  protest  bill  of  exchange, 

form  of  protest,       . 

certificate,  evidence,  . 

may  be  examined,  . 

protest  must  be  filed, 

how  appointed, 

oath  of  office, 

appointment,  .         .         . 

clerk's  certificate, 

fees,    
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69 
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69 

457 

457 

457 
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Partitioning  Landt 

held  in  coparcenary,         .         .         .  639 

held  in  joint  tenancy,   .         .         .  640 

no  survivorship,        .         .         .         .  640 

held  in  common,  .         .         .         ".  .  640 

divided  by  partition,          .         .         .  640 

who  may  have,  divided,         .         .  640 

manner  of  proceeding,  .         .         .  641 

writ  directed  to  freeholder,      .         .  641 

form  of  notice,      ....  641 

form  of  petition,       ....  642 

commission,           ....  642 

oath  of  commissioner,       .         .         .  643 

return  of  commissioner,        •  i       .  643 

traverse  of  return,     ....  644 

oath  of  jury,          ....  644 

verdict  and  judgment,       .         .         .  644 

when  division  cannot  be  made,      .  644 

land  may  be  sold,     ....  645 

Patrol, 

how  appointed,         ....  351 

duty  must  be  performed,       .        .  431 

how  organized,         ....  431 

how  appointed,     ....  432 

females  relieved  from,      .         .         .  432 

refusing  to  do  duty,       .         .         .  432 

appointment  of  captain,    .         .         .  433 

captain's  report,    ....  434 

summons  for  defaulter,     .         .         .  434 
their  duty,     ....         434,435 

how  often  performed,       .         .         .  435 

form  of  pass,          .         .         .         .  435 

slave  having  arms,  .         •        .         .  436 

taker's  affidavit,     ....  436 

notice  to  owner,        ....  437 

judgment,     .         .        .        .        .  437 

Personal  Property, 

four  years'  possession,       ...  89 

conveyances  recorded,  .         .         .  186 

sheriff's  bill  of  sale,          ...  196 

common  bill  of  sale,     .         .         .  196 

witness  dead, 208 

may  be  recorded,  .         .         .         208,  209 

original  bill  of  sale  lost,    .         .        .  209 

introduction  of  copy,     .         .         .  211 
commissioner  may  witness,       .         .211 

consul  may  witness,      .         .         .  211 

fraudulent,  void,       ....  212 

destroying, 212 

to  protect  possession,         .         .         .  409 

warrant  may  be  issued,          .         .  409 

plaintiff's  affidavit,   ....  410 

warrant,        .....  410 

plaintiff 's  recognizance,  .        :         .  411 

defendant's  recognizance,      .         .  412 

fees  allowed, 412 

Physician, 

who  allowed  to  practice,  .         .         .  602 

practicing  without  license,   .         .  602 

iDurd  en  of  proof  on  the  defendant,     .  602 

bonds,  notes,  &c.,  void,        .         .  602 

board  established,     .         .         .         ,  602 

apothecaries  licensed,  .         .         .  602 

board  may  grant  license,  .        .         .  603 

single  member  may  grant,    .        .  603 


board  may  elect  officers,  . 

duty  of  board, 

board's  power, 

who  constitute  board,    . 

form  of  diploma, 

applicant  may  be  examined, 

board  prescribe  course  of  reading, 

form  of  license,     . 

Savannah  medical  college, 

the  powers  thereof, 

botanic  system, 

incorporated,  and  powers, 

form  of  diploma, 

must  pay  tax. 

Plea  and  Pleading, 

no  special  pleading, 

non  est  factum,  . 

to  the  jurisdiction, 

misnomer, 

ne  unques  executor, 

plene  administravit,    . 

plene  administravit  praeter, 

general  issue, 

total  failure  of  consideration 

partial  failure  of  consideration, 

set-off,    .... 

infancy,      .... 

statute  of  limitation. 

Power  of  Attorney, 

made  in  other  States, 
properly  executed, 
how  revoked, 
form  of,  from  other  State, 
form  of,  in  this  State, 
how  it  must  be  signed. 

Processioning  Land, 

once  in  ten  years, 

how  performed, 

surveyor  may  be  employed, 

party  neglecting, 

notice,  how  given, 

disputed  lines, 

returns  filed, 

term,  land, 

when  water-course  changed. 

Promissory  Note, 

simple  contract, 
for  a  specified  sum, 
transferable, 
payable  to  bearer,   . 
joint  and  several, 
payable  to  order,     . 
signing  as  security,     . 
given  for  specifics, 
negotiable  by  endorsement, 
negotiability  restrained, 
payable  at  particular  place, 
bank,      .... 
no  particular  form,     . 
may  be  in  pencil,    . 
payable  in  money, 
payable  at  all  events, 
memorandum  on  back, 
parol  evidence  not  allowed. 
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.  52 

52 

.  53 

54 

.  54 

54 

.  54 

55 

.  59 

59 

.  59- 

59 

.  59 

59 

INDEX. 


775 


must  be  denied  under  oath, 
giving  time,    . 
in  payment  of  debt, 
consideration, 
privileges  allowed,     . 
taken  in  payment,  . 
consideration  presumed, 
value  received  implied,  - 
date  of,       .         .        . 
alteration  of,  . 
becoming  party  to, 
payable  to  bearer,  . 
drawn  in  fictitious  name, 
who  may  transfer,  . 
transferred  after  due, 
days  of  grace, 
evidence  of  transfer,  . 


Public  Worship^ 

no  religion  established, 
privilege,  secured, 
deeds  to  churches, 
person  interrupting,  . 
selling  liquors, 
guilty  of  misdemeanor, 
warrant  against  disturber 
commitment, 
no  work,  on  Sunday, 
no  sports,  on  Sunday, 
no  sales,  on  Sunday, 
oflenders,  how  punished, 
process,  on  Sunday,  void 
negroes  congregating, 

Recognizance  and  Bond, 

appeal  to  supreme  court 
what  it  is, 
form  of,  in  trover, 
for  assault  and  battery, 
how  forfeited,     . 
mode  of  forfeiting,  . 
how  often  given, 
to  prosecute,  , 
for  appearance,  . 
for  affray, 
keep  the  peace,  . 
witness  for  State,    . 
give  evidence,    . 
with  sureties, 
without  sureties, 
during  term,  . 

Rent, 

manner  of  proceeding, 

double  rent,    . 

distress  warrant, 

constable's  sale, 

affidavit  of  defendant, 

bond  of  indemnity,  . 

tenant  holding  over,  . 

landlord's  affidavit, 

process, 

affidavit  of  person  in  possession, 

Roads,  Bridges  and  Ferries, 

what  public  roads, 
persons  aggrieved  by, 
description  of,    . 
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358 
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598 
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600 


525 
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525 


overseer's  liability, 

what  public  bridges, 

how  built, 

undertaker's  bond, 

bridge  between  two  counties, 

repairs  of  cross  roads, 

inferior  court  may  establish  ferries 

ferryman's  dutya^ 

ferry  bond,      ; 

commissioner  becoming  undertaker 

sign-board  at  ferries, 

bridges  requiring  repairs,  . 

notice  to  undertaker, 

justice  of  the  peace's  duty, 

plaintiff's  affidavit, 

ferries  not  to  be  established, 

road  districts  laid  out,  &c., 

new  road,  or  alteration, 

reviewers  appointed, 

commissioners  appointed,  . 

removal  or  death  of  commissioner, 

commissioner  notified, 

commissioner's  resignation,     . 

new  district,       .... 

altering  old  district, 

surveyor  employed,    . 

clerk  inform  governor,    . 

reviewer's  return, 

who  liable  to  work,  and  when, 

overseer  appointed,     . 

notice  to  defaulter, 

refusing  to  work, 

overseer's  report,     . 

commissioner's  sitting 

may  issue  fi.  fa., 

form  of  fi.  fa.,     . 

defaulter's  oath, 

overseer's  duty,  . 

notice  to  overseer, 

road,  district  line, 

obstructing  road,     . 

may  use  timber, 

bridge  between  counties, 

defaulting  commissioner,    . 

commissioner  resigning, 

commissioner's  duty, 

overseer  must  measure  road, 

how  to  be  measured, 

guide  boards, 

overseer  neglecting,   . 

defacing  post,  board,  &c., 

how  roads  laid  out,     . 

inferior  court's  jurisdiction, 

commissioner's  book, 

rate  of  toll, 

ferrymen  exempt, 

portion  may  be  assigned, 

settlement  roads,         .         •» 

overseer's  power,    .         • 

railroad  crossing  public  road, 

stock  destroyed  by. 

Rule  and  Attachment, 

obtained  against  officer, 
deputy  sheriff  may  be,     . 
granted  in  vacation,    . 
absent  sheriff, 
form  of  nisi,         .         . 
sheriff's  answer,     . 
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made  absolute,  .... 

.  124 

nisi  for  attachment, 

.       124 

sheriff's  answer, 

.  124 

no  officer,  to  serve. 

,       125 

form  of  attachment,    . 

.  125 

coroner's  return,     . 

.       125 

attorney's  receipt. 

.  125 

order  of  discharge. 

.       125 

justice  of  the  peace,  . 

.  351 

return  to  rule. 

.      351 

Security  and  Endorser ^ 

on  note,  bond,  &c.,  . 

53 

how  he  must  sign, 

53 

liability,       .            ,            . 

62 

execution  against. 

53 

how  sued,     . 

53 

may  have  control  of  fi.  fa., 

53 

may  give  notice  to  sue. 

63 

no  demand  necessary,    . 

74 

endorser  taken  as  security,  , 

74 

demand,  on  bank  note,  . 

74 

on  appeal,     .             .            . 

92 

paying  off  execution. 

95 

must  show  his  character. 

97 

on  bank  notes,    . 

97 

may  have  attachment,          .           ] 

L59,  160 

judgment  against,  how  entered, 

64 

Sheriff., 

execution  docket,     . 

97 

fi.  fa.  paid  by  security,  . 

97 

sales,  how  conducted. 

99 

sale  hours. 

99 

return  of  nulla  bona. 

.      100 

younger  fi.  fa.     . 

100 

not  levy  on  growing  crop,    . 

.      101 

form  of  levy. 

101 

written  notice. 

.      101 

form  of  notice,  . 

102 

how  to  advertise,      , 

.      102 

deputy  must  advertise,  . 

102 

form  of  sale. 

.      102 

must  take  bail,   . 

107 

may  become  bail. 

.      107 

must  return  illegality,    . 

117 

ad  interim,   . 

.      452 

retired,  subject, 

452 

must  pay  over  money, 

.      458 

conservator  of  the  peace. 

475 

neglecting  duty. 

.      476 

suffering  escape, 

476 

sheriff  interested,  and  no  coroner. 

.      479 

must  attend  court  of  ordinary,  . 

480 

may  follow  person,  with  bail. 

.  .    480 

who  may  take  bond  of  office,     . 

480 

must  attend  sup'r  andinf'r  courts, 

.      480 

oath  of  office, 

480 

official  bond, 

.      481 

deputy's  oath,     . 

481 

deputy's  bond, 

.      481 

turn  over  papers,  &c.,    . 

482 

liability,        .             .            . 

.      482 

may  be  sued. 

483 

guilty  of  malpractice, 

.      483 

failing  in  duty,  . 

483 

bonds  payable  to,  . 

.  483 

form  of  bond,     .            .            .1 

453 

escape  on  ca.  sa.,      .            .            .  484 

must  give  possession  of  land,     .  484 

selling  encumbered  property,          .  484 

affidavit  of  mortgagee,    .             .  484 

bond  of  purchaser,    .            .             .  485 

responsible  for  jailor,     .             .  486 

and  see  county  officers,         .             .  451 

fee  in  insolvent  cases,     .             .  611 
fees,            .             .             .            629,  630 

fees  in  cases  of  nuisance,            .  639 

in  relation  to  defaulting  tax  collector,  663 

tax  fi,  fa.,      ....  665 

fees  on,  .            •            .             .  668 

returns  must  be  sworn  to,    .            .  704 

purchaser  not  complying,          .  704 

Shows, 

persons  wishing  to  exhibit,  .             .  622 

amount  of  tax,    .             .             .    •  622 

clerk's  duty  and  fee,             .             .  623 

tax  county  funds,            .            .  623 

exhibiting  without  license,  .             .  623 

who  may  inform,  .and  how,        .  623 

license  to  be  recorded,          .             .  623 

law  made  general,           .             .  623 

form  of  license,         .             .             .  624 

Slaves  and  free  persons  of  color, 

who  are  slaves,          ....  542 

person  claiming  freedom,      .         .  542 

petition,  order,  &c.,           .         .         .  543 

defendant's  bond,           .         .         .  544 

duty  of  court, 544 

answer  of  defendant,      .         ...  544 

verdict  and  judgment,            .         .  545 

must  have  ticket,      .       ^ .         .         .  545 

ticket,  giving  unauthorised,  .         .  545 

refusing  to  submit,   ....  545 

whipping,  unauthorised,        .         .  546 

assembling,  not  allowed,  .         .         .  546 

progress  of  trial,    ....  546 

oath  of  jury, 546 

who  may  be  witnesses,          .         .  546 

discovering  design  to  poison,    .         .  546 

giving  false  information,         .         .  547 

teaching  to  poison,    ....  547 

witnesses  must  attend,         ,  .         .  547 

concealing  criminal,      .         .         .  548 

constable  inflict  corporal  punishment,  548 

must  not  carry  weapons,  .       " .         .  548 

striking  white  person,  .^       .         .  549 

acting  under  coercion,      .         .         .  549 

runaway,  how  dealt  with,      .         .  549 

jailor  refusing  to  receive,          .         .  551 

harboring  runawav,        .         .         .  551 

concealing  or  harboring,           .         .  552 

criminal  concealed,  &c.,        .        .  552 

persons  maimed  in  taking,         .         .  552 

not  to  have  horses,  &c.,         .        .  552 

armed,  &c.,       .         .         .  '      .        .  554 

not  exceeding  seven  together,         .  555 

teaching  to  read  or  write,          .         .  555 

removing  out  of  the  State,     .         .  555 

working  on  Sunday,          .         .         .  555 

amount  of  fines,    ....  556 

State  not  to  pay  for  executed,  .         .  556 

killing  slave,  murder,   .         •         .  556 

must  not  be  manumitted,         .        .  557 
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laboring  for  himself,     .        .        .  557 

unauthorised  hiring,          .         .  .     557 

not  to  be  tried  twice,    .         .         .  557 

may  be  bound  out,    ....  557 

may  have  guardian,       .         .         .  558 

justice  must  issue  warrant,        .  .     558 

form  of  warrant,  notice,  &.C.,         .  559 

notice  of  commitment,  .  .  .  561 
drawing  jury,  .  .  .  562,563 
clerk's  duty,     ....      562,  563 

form  of  bill  of  indictment,   .        .  562 

twelve  jurors,  .         .         .         .  .     563 

verdict,  sentence,  &c.,           .         .  563 

jury  failing  to  render  verdict,   .  .     563 

form  of  sentence,           .         .         .  564 

free  persons  on  footing  with  slaves,  564 

master  neglecting  infirm,  .  .  564 
capital  offences,         .         .         .      564,  565 

other  offences,  how  punished,       .  565 

suspension  of  sentence,          .         .  565 

competency  of  witnesses,          .  .     566 

illegal  importation  of,   .         .         .  566 

persons  trading  with,        .         .  .     566 

must  be  indicted,           .         .         .  566 

virtually  manumitting,      .         .  .     567 

not  to  come  into  this  State,  .         .  567 

not  to  be  sold  into  slavery,         .  ,    567 

must  be  registered,         .         .         .  567 

mode  of  application,  &c.,          .  .     568 

liable  to  do  public  work,       .         .  569 

as  to  owning  property,      .         .  ..    569 

not  having  registered,    .         .         .  570 

what  age  must  register,  &c.,     .  .     570 

warrants  against,  how  returned,     .  572 

manslaughter,            .         .         .  .     572 

white  man  on  plantations,     .         .  572 

contents  of  certificate  of  registry,  .     572 

neglecting,  may  be  fined,       .         .  572 

master  of  vessel  inveigling,       .  .     573 

colored  seamen,     ....  573 

captain's  duty,           ....  573 

how  sued, 574 

guardian  may  resign,        .         .  .     574 

burning  house,      ....  574 

certiorari  may  be  applied  for,    .  .     574 

jurors  failing  to  attend,          .         .  575 

not  to  be  credited,    '.         .         •  .     575 

not  allowed  to  preach,  .         .         .  575 

as  to  firearms,            ....  576 

clerk's  duty  as  to  registry,     .         .  576 

must  not  leave  the  State,          .  .     576 

free  negro  of  bad  character,  .         .  577 

not  to  be  employed  by  druggists,  .  -  577 

stolen  property,     ....  577 

printed  or  written  book,   .         .  ,     578 

application  to  establish  freedom,  .  578 

tried  by  jury,   .         ...         .  .582 

persuading  to  commit  crimes,        .  582 

gambling  with,          .         .         .  .     582 

importing, 582 

affidavit,  &c., 583 

Subpana, 

five  days  before  court,  .        .        .  142 

by  whom  served,       .       >v         .  .     142 

need  not  be  signed  by  judge,         .  143 

.  justice  peace  may  issue,    .         .  .     143 

clerk  must  examine,     .        .         .  143 


form  of,  common,    ....  143 

duces  tecum  allowed,    .         .         .  144 

form  of,  duces  tecum,       .         .         .  144 

affidavit  of  witness,        ,        .         .  145 

Superior  and  Inferior  Courts^ 

jurisdiction,  ....  25 

held  twice  a  year,     ....  25 

are  courts  of  record,      ...  26 

failing  to  meet,         ....  26 

damages  under  thirty  dollars,         .  38 

no  special  pleading  allowed,     .         .  38 

inferior  court  may  be  adjourned,  .  38 

no  non-suit  allowed,         ...  38 

superior  court  may  be  adjourned,  .  39 

Supreme  Courts 

established, 9' 

three  judges,  term  of  office,    .         .  9 

qualification,  .....  9 
governor  to  commission,  .         .  9 

in  case  of  death,      ....  9 

when  and  where  holden,  ...  9 
judges  must  attend,  ...  10 
if  only  one  attends,  .  .  .  .10 
shall  determine  at  first  term,  .  .  10 
what  cases  carried  up,  .  .  .10 
by  bill  of  exceptions,  ...  10 
must  be  submitted  to  judge  of  superior 

court,  .....         10 

by  him  certified  and  signed,  .  .  10 
no  witness  allowed,  ...  10 
party  must  pay  costs,  &c.,  .         .     10 

notice  must  be  given,  ...  10 
clerk  must  certify  proceedings,  .  .11 
decisions  to  be  in  writing,  .  .  11 
damages  may  be  given,  .  .  .11 
judge  superior  court,  refusing  duty,  11 
what  sheriff  to  act,  his  fees,  .  .11 
judge's  salary,  .  .  ...  11 
must  appoint  clerk,  his  duty,  .  .  12 
security  becoming  insufficient,  .  12 
clerk's  fees,  .  .  .  .  .12 
must  appoint  reporter,  his  oath,  .  12,  18 
term  of  office  and  duty,  .  .  .12 
clerk  and  reporter  must  qualify,  .  13 
must  establish  rules,  .  .  .  .13 
oa#i  of  attorney,  .  .  .  .  13 
transcript  must  be  carried  up,  •  •  13 
attorney  or  solicitor  general  must  attend,  13 
party  unable  to  give  security, 
rules  adopted, 
writ  of  error, 
citation, 

oath  of  judge,     ... 
judge's  commission, 
reporter's  commission, 
clerk's  commission, 
bill  of  exceptions,  . 
oath  of  clerk,     .         .         . 
certificate  of  clerk, 
assignment  of  error,  . 
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transcript, 
remittitur, 
notice  of  signing  bill  of  exceptions. 


13 
13 
16 
16 
17 
17 
18 
18 
19 
19 
19 
20 
20 
20 
21 
21 
21 
22 


^^-  >■ 


y% 


778 


A^, 

.^K 


*4. 


INDEX. 


form  of  appeal  bond,      ...  22 

affidavit  of  inability  to  give  security,  .  23 

judge's  certificate,  ....  23 

supersedeas, 23 

Tavern,  ^ 

person  wishing  to  keep^         .         .  624 

must  petition  inferior  court,     .         .  624 

may  grant  license,         .  ,      »     .    .  624 

petitioner  must  give  boi^.j*'     :'    _)  .  624 

form  of  petition,   .         .■/.    X-  ^24- 

order  of  court,  .         ...  625 

bond  of  retailer,     .         .         .         .  625 

rates  to  be  established,      .        .         .  625 

form  of  license,     ....  626 

price  of  license,        ....  626 

retailer  must  give  bond,         .         .  626 

amount  of  bond,         ....  626 

retailer  must  be  sworn,  .         .  626 

form  of  oath, 626 

selling  under  one  gallon,       .         .  626 

must  be  sworn,         ....  626 

neglecting  to  swear,      .         .         .  626 

retailing  without  license,  .         .  626 

Tax, 

receiver  appointed,  ....  653 
oath  of  office,  .  ,  ,  .  653 
list  of  property,  .  .  653,  656,  657 
how  given  in,  .  .  »  653,  671 
digest,  when  and  where  filed,  .  653,  664 
penalty  for  neglect,  .  .  .  -  653 
receiver,  how  paid,  .  .  .  654,'677 
collector  must  give  bond,  .  .  654 
oath  of  office,  .....  654 
form  of  collector's  bond,  .  .  654 
form  of  receiver's  bond,  .  .  .  655 
governor-s  authority  over,  .  .  655 
comptroller's  fi.  fa.,  ....  655 
collector  pay  20  per  cent.,  .  .  656 
oath  of  person  giving  in,  ,  .  .  656 
neglecting  to  give  in,     .         .  656,  661 

attorney,  agent  or  trustee,  .  656,  663 
non-residents,     ....  657,  660 

defaulters, 657 

how  land  advertised  and  sold,  .  657 
titles  executed,         •         •         •        fc   ^"^"^ 

collector's  fi.  fa. "658 

return  levy,  &c.,  ....  658 
form  of  deed,  ....  658 
may  go  in  evidence,  .        .         .     659 

property  not  returned,  .  .  .  660 
persons  leaving  district,  .  .  .  660 
have  preference,  ....  661 
persons  dying  after  giving  in,  .  661,  678 
persons  going  away  after  giving  in,  661 
conveyances,  in  fraud  of,  .         .661 

treasurer  issue  execution,      .         661,  662 
no  property  in  county,      .         .         .     651 
merchandise  brought  in,         .         662,675 
defaulter  may    make    return    to   the 
clerk,         .         .         .         .         662,  664 

in  what  paid, 662 

no  judicial  interference,  .  .  662 
owner  residing  in  other  county,  .  662 
receiver  making  false  return,  .  662 
collector  not  settling,  .  .  .  662 
defaulter  paying,  .         .      '  .         .         663 


on  stallions,      .        .        .        .         ,  664 

free  negroes,          .         .         .         664,  670 

default  remedied,      ....  664 

lottery  tickets,           ....  665 

clerk-s  duty  and  fee,      .         .         .  665 
county  tax,        ....     665,  672 

property  may  be  claimed,      .         .  665 

receiver  not  to  be  paid,     .         .         .  666 

collector  must  close  his  account,  •  667 

receiver  must  deliver  digest,     .         .  667 

not  collected  after  two  years,         .  667 
insolvent  list,           .         .         .      667,  669 

how  long  to  receive,      .         .         .  667 

receiver's  advertisement, .         .         .  668 

securities'  disability,     .         .         .  668 

collector  over-paying,       .         .         .  669 

returned  defaulter,         ,         .         .  670 

bank  stock, 670 

defaulting  sheriff,           .         .         .  670 

steamboat  company,           .         .         .  671 

amount  of  collector's  bond,    .         .  671 

bond,  when  lost,       ....  672 

perishable  property  levied  on,       .  672 

white  persons  sixty  years  of  age,      .  672 

lottery  tickets,       .         .         .         ,  672 

churches  not  to  pay,         .         .         .  672 

on  lands,       .         ,         .         .         .  672 

poll,  slaves,  &c.,       ....  674 

stock  in  trade,  carriages,         .         .  675 

professional, 675 

factors,  brokers,  liquors,         .         .  675 

funded  stock,  U.  S.,          ...  675 

billiard  tables,       ....  675 

shaving  notes  and  lending  money,     .  675 

insurance  and  trust  companies,      .  675 

twenty-five  per  cent,  added,      .         .  676 

fi.  fa.  against  collector  suspended,  676 

banks  in  other  States,       .         .         .  676 

no  collector  or  receiver,         .         .  677 

governor  furnish  blanks,  .         .         .  677 

governor  may  allow  more  time,     .  678 

must  collect  extra  tax,      .         ;         .  678 

academies  exempt,         .         .         .  678 

grand  jury  correct  error,  .         .         .  679 

comptroller's  duty,        .         .  -679 

must  be  refunded,  .  .         .         .         .  679 

Trovety 

declaration,    .            .  .             .113 

affidavit  for  bail,  .  .            .113 

issue  born  after  action,  .             .114 

recognizance  given,  .  »         .           114 

property  not  changed,  .             .114 

prior  judgment  no  lien,  .            ,           115 

Verdidi 

jury  withdraw  to  consider,  .             .       88 

obtained  by  perjury,        .  .            88 

jury  breaking  up,       .  .             .88^* 

unliquidated  demand,       .  .            SS 

rendered  in  dollars  and  cents,  .       88 

form  of,  at  common  law,  .  .            88 

death  of  party,            .  .            .       91 

on  appeal,              ...  95 

on  illegality,  .             .  .            .118 

in  claim  case,       .             .  .           122 

cases  of  idiocy,           .  .          267, 276 

in  divorce,     *       .            ,  .  299, 300 

in  dower,       .            .  .          309,312 
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